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ADVERTISEMENT  TO  THE  SECOND  EDITION. 


In  preparing  this  Edition  about  127  pages  of  new  matter 
have  been  added  to  the  Notes,  and  a  large  number  of  new 
Cases  have  been  cited.  Those  Cases  which  were  decided 
too  late  for  insertion  in  their  proper  places,  while  the  work 
was  going  through  the  press,  appear  in  the  Addenda. 

March,  1868. 
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PREFACE  TO  THE  FIEST  EDITION. 


The  plan  of  this  selection  of  Leading  Cases  is  like  that 
adopted  in  similar  collections.  Cases  frequently  cited  in 
our  Courts,  or  in  which  some  important  principle  was  first 
enunciated  in  clear  and  decisive  terms,  arc  first  chosen, 
and  to  these  are  appended  Notes,  in  which  an  attempt  is 
made  to  develope  the  principles  laid  down  in  the  cases, 
great  care  being  at  the  same  time  taken  to  notice  the 
recent  authorities. 

The  Cases  in  this  work  may  be  divided  into  two  impor- 
tant divisions;  the  first,  relating  to  ordinary  mercantile 
law  in  time  of  peace;  the  second,  relating  to  the  effect 
of  war,  and  especially  of  maritime  war,  upon  the  property 
and  contracts  of  merchants. 

In  the  first  class  of  Cases  will  be  found  principally  the 
judgments  of  Lord  Hardwicke,  C,  Lord  Mansfield,  C.  J., 
Eyre,  C.  J.,  Lawrence,  J.,  Lord  Eldon,  C,  Sir  Wm.  Grant, 
M.  E.,  Lord  Redesdale,  C,  Lord  Ellenborough,  C.  J.,  Lord 
Tenterden,  C.  J.,  Lord  Brougham,  C,  Lord  Abinger,  C.  B., 
and    Parke,   B.    (now   Lord  Wensleydale), — judges    than 
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VUl  PREFACE. 

whom  the  authority  of  none  can  be  higher  in  all  questions 
relating  to  mercantile  law. 

The  second  class  of  Cases  consists  principally,  as  might 
be  expected,  of  the  decisions  of  Sir  William  Scott  (better 
known  now  perhaps  as  Lord  Stowell),  whose  judgments 
have,  with  no  undue  strain  of  compliment,  been  termed 
models  of  judicial  eloquence. 

The  subjects  illustrated  by  the  decisions  selected  as 
"Leading  Cases,''  and  the  annotations  thereon,  will  be 
found  in  the  annexed  List  of  Cases  reported. 

IC,  Old  Squaer,  Lincoln's  Ink, 
March,  1860. 
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ADDENDA. 


The  Addenda  comprehend  the  Cases  reported  up  to  the  4th  April, 
1868. 


Page  68,  column  2,  after  "The  Janet  "Wilson,  Swab.  Ad.  Rep.  2«1/*  cM  "and  w 
do  the  expenses  home,  or  viaJLicum  of  a  master  and  crew  of  a  foreigQ  vessel  arrested  in 
this  country.    The  Constancia,  16  W.  R.  (Ad.)  188." 

Page  68,  column  1,  after  "The  Jonathan,  Goodhue,  Swab.  Adm.  Rep.  524,"  add 
"Secus,  where  the  bondholder  would  not  be  prejudiced  by  the  master  beiug  paid 
before  him.     The  Edward  Oliver,  1  Law  Rep.  Adm.  379.** 

Page  68,  column  2,  third  line  from  the  bottom  of  the  page,  afUr  "marshalling,*' 
add  "See also  The  Edward  OUver,  1  Law  Rep.  Adm.  379." 

Page  82,  column 2,  afUr  "Lntwidgev.  Gray,  Abbott,  pt.  3,  c  7,  a.  18,*'  add  "The 
Soblomsten,  1  Law  Rep.  Ad.  293." 

Page  94,  column  1,  afUr  "45  Geo.  IIL  c.  72,  §§16. 17,*'  add  "but these  Acts  have 
been  repealed  by  27  A  28  Vict.  c.  25,  which  gives  the  Queen  power  from  time  to 
time  by  Orders  in  Council  to  regulate  ransoms.     Sec.  45.** 

Page  181,  column  2,  for  "  McUis  v.  Andrews,**  rtad  "  Hellish  v.  Andrews." 

Page  214,  column  2,  afUr  "  Haigh  «.  De  la  Cour,  3  Campb.  819,"  add  "Barker  «. 
Janson,  3  Weekly  N.  (C.  P.)  19  ;  37  L.  J.  (C.  P.)  105.'* 

Page  251,  column  2,  afUrr  "  Branley  v.  The  South  Eastern  Railway  Company,  12 
C.  B.  (N.  S.)  62,  63,'*  add  "Lebel  v.  Tucker,  3  Law  Rep.  (Q.  B.)  77.*^ 

Page  253,  column  1,  aftet  "  Imrie  a.  Castrique,  8  C.  B.  (N.  S.)  405,-  add  "Hooper 
V.  Gumm,  2  Law  Rep.  Ch.  App.  282.*' 

Page  282,  column  2,  after  "  The  Liverpool  Marine  Credit  Company  v.  Hunter,  15 
W.  R.  (V.  C.  W.)  758,  add,  "  4  Law  Rep.  Eq.  62.** 

Page  296,  column  1,  four  lines  from  the  top,  after  "  mercantile  partnership,*'  add 
"  It  has,  moreover,  been  held,  that  although  a  member  of  a  firm  of  attorneys  may 
have  power  to  bind  the  firm  by  a  cheque  drawn  in  the  name  of  the  firm,  he  has  no 
implied  power  to  bind  the  firm  by  a  post  dated  cheque,  which  is  the  same  thing  as  « 
bill  of  exchange  at  so  many  days  date  as  intervene  between  the  day  of  delivering  the 
cheque  and  the  date  marked  upon  the  cheque.  Forster  v.  MackreUi,  2  Law  Rep.  Ex. 
163.^' 

Page  305,  column  1,  afUir  "  Atkinson  «.  Mackreth,  2  Law  Rep.  Eq.  570,**  read 
"See  also  St  Aubyn  v.  Smart,  5  Law  Rep.  Eq.  (V.  C.  M.)  188  ;  16  W.  R.  (V.  C.  M.) 
894.*' 

Page  865,  column  1,  after  "Halfhide  v.  Penning,  2  Bro.  C.  C.  386,"  add  "Wood 
«.  Robson,  16  W.  R.  (V.  C.  W.)  756." 

Page  877,  column  1,  afUr  "  Astle  tt.  Wright,  28  Beav.  77,"  odd  "and  the  Court 
has  refused  to  dissolve  a  partnership  as  to  one  of  the  {partners,  although  the  charge  of 
adultery  of  the  most  disgraceful  and  profligate  description  had  been  established  against 
him,  as  the  Conrt  could  only  deal  with  moral  conduct  as  it  affected  property.  Snow 
V.  Milford,  8  Weekly  N.  (M.  R.)  62  ;  16  W.  R.  (M.  R.)  554." 
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Page  380,  column  1,  after  **  Lee  t>.  Page,  80  L.  J.  (Ch.)  857,"  add  "Mackenna  ». 
Parkes,  15  W.  K.  (V.  C.  K.)  217 ;  Atwood  t>.  Maude,  8  Weekly  N.  78." 

Page  434,  column  2,  afUr  **  8th  March,  1794,"  aM  **He  may  also,  it  seems,  after 
electing  to  stand  on  his  security,  come  in  and  prove  for  his  debt  if  the  security  fails 
before  the  estate  is  distributed.     Ex  parte  Peake,  2  Law  Rep.  Ch.  App.  453,  458.** 

Page  485,  column  1,  after  **  In  re  Plummer,  1  Phil.  Ch.  Rep.  56,  60,"  add  "  Rolfe 
V.  The  Bank  of  Australasia,  1  Law  Rep.  J.  C.  27." 

Page  545,  column  2,  after  "Ponsford  t>.  Walton,  16  W.  R.  (C.  P.)  868,"  ckW  "S 
Law  Rep.  (C.  P.)  167." 

Page  549,  column  1,  after  "Mercer  v.  Peterson,  2  Law  Rep.  Ezch.  804,"  add 
"  affirmed,  3  Law  Rep.  Exch.  (Exch.  C.)  104." 

Page  560,  column  2,  after  **  Ex  parte  Alsop,  6  Jur.  (K.  S.)  282,"  add  "1  De  G. 
F.  &  Jo.  289  ;  ExparU  Stray,  2  Law  Rep.  Ch.  App.  874." 

Page  561,  column  2,  for  "  12  k  13  Vict.  c.  106,  s.  68,**  read  "and  coming  within 
the  purview  of  the  68th  section  of  12  &  13  Vict  c.  106." 

Page  573,  column  1,  afUr  "Kinahan  v.  Bolton,  15  Ir.  Ch.  Rep.  75,'*  add  "Ste- 
phens V,  Peel,  16  L.  T.  (V.  C.  W.)  145 ;  Blackwell  v,  Crabb,  86  L.  J.  Ch.  504." 

Page  574,  column  2,  seventh  line  from  the  end,  after  the  words  ^^  the  plaintiff," 
arfd  "See  also  Boulnois  v.  Peake,  8  Weekly  N.  (V.  C.  G.)  95." 

Page  625,  column  1,  after  "  Meyerstein  v.  Barber,  2  Law  Rep.  C.  P.  45,"  add 
"  affirmed,  2  Law  Rep.  C.  P.  (Exch.  C.)  661." 

Page  666,  column  2,  after  "Jackson  v.  Nichol,  5  Bing.  N.  C.  608  ;  7  Scott,  577,** 
udd  "So  it  has  been  held,  that  the  mere  presentation  of  an  'overside  order*  by  the 
pledgee  of  the  consignees  to  the  chief  officer  of  a  ship  arrived  with  the  goods  in  port, 
and  his  promise  to  deliver  them  to  the  pledgee  as  soon  as  they  could  be  got  at,  does 
not  defeat  the  consignor's  right  to  stop  in  transitu,  Coventry  v,  Gladstone,  8 
WeeklyN.  (V.C.W.)88." 

Page  674,  column  2,  after  "Meyerstein  v.  Barber,  2  Law  Rep.  C.  P.  38,  63,"  add 
^'affirmed,  2  Law  Rep.  C.  P.  (Exch.  C.)  661." 

Page  711,  column  2,  at  the  end  of  the  column,  add  "  As  to  an  auctioneer's  lien,  see 
Purcell  V.  Douglas,  16  W.  R.  Ex.  (Ir.)  438." 

Page  784,  column  1,  afler  "  Sheppard  v.  The  Union  Bank  of  London,  7  H.  &  N. 
661, ''^acW  "  Jewan  v.  Whitworth,  2  Law  Rep.  Eq.  (V.  C.  W.)  692 ;  Portalis  v,  Tet- 
ley,  5  Law  Rep.  Eq.  (V.  C.  W.)  140  ;  87  L.  J.  Ch.  (V.  C.  W.)  139." 

Page  734,  column  2,  c^r  "Navulshaw  v.  Brownrigg,  2  De  G.  Mac.  &G.  452,"  add 
"  And  a  pledge  by  a  factor  after  the  revocation  of  his  authority,  is  invalid.  Fuentes 
t;.  Montis,  8  Weekly  N.  52." 
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MERCANTILE  AND  MARITIME   im. 


DEVAYNES  v.  NOBLE. 

Clayton's  case. 


July  23rd,  2Uh,  26fft,  1816. 

[reported    1   MER.    685.] 

Appropriation  op  Payments.] — On  the  death  ofD,y  a  partner  in 
a  banking  firm^  there  was  a  balance  of  £17  IS  in  favour  of  C, 
who  had  a  running  account  with  the  firm.  After  the  death  of 
D.  his  late  partners  became  bankrupt^  but  before  their  bankruptcy 
C.  had  drawn  out  sums  more  in  amount  than  d£l713,  and  had 
paid  in  sums  stUl  more  considerable: — Held,  that  the  sums  drawn 
out  by  C.  after  the  death  ofD.  must  be  appropriated  to  the  pay- 
ment of  the  balance  of  £17 IS  then  due^  and  that  consequently 
the  estate  ofD.  was  discharged  from  the  debt  due  from  the  firm 
at  his  deaths  the  sums  subsequently  paid  in  by  C.  constituting  a 
new  debt,  for  which  the  surviving  members  of  the  firm  were  alone 
liable. 

It  appeared  in  this  case  that  William  Devaynes,  John  Dawes, 
William  Noble,  R.  H.  Croft,  and  Richard  Barwick  carried  on  the 
business  of  bankers  in  partnership  together.  William  Devaynes 
died  on  the  29th  of  November,  1809.  The  surviving  partners 
carried  on  the  business  on  their  own  proper  account,  the  represen- 
tatives of  William  Devaynes  having  no  continuing  share  or  interest 
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in  the  business  or  the  profits  thereof.    On  the  30th  July,  1810,  the 
surviving  partners  became  bankrupt. 

At  the  death  6f  Devaynes,  Clayton's  cash  balance  in  the  hands 
of  the  partnership  amounted  to  £1713  and  a  fraction. 

After  the  death  of  Devaynes,  and  before  Clayton  paid  in  any 
further  sums  to  his  account  with  the  bakers,  he  drew  out  of  the 
house  sums  to  the  amount  of  £1260>  thereby  reducing  his  cash 
balance  to  £453  and  a  fraction. 

From  this  time  to  the  bankruptcy,  Clayton  both  paid  in  and  drew 
out  considerable  sums ;  but  his  payments  were  so  much  larger  than 
his  receipts  that,  at  the  time  of  the  bankruptcy,  his  cash  balance, 
in  the  hands  of  the  surviving  partners,  exceeded  £1713,  the  amount 
of  the  cash  balance  at  Devaynes's  death. 

It  appeared  from  the  Master's  Beport,  that  a  notice  was  given  by 
the  executors  of  Devaynes  that  they  were  not  connected  with  the 
house,  and  that  it  had  been  drawn  up  by  a  firm  of  solicitors  of 
which  Clayton  was  a  member,  though  it  appeared  that  he  knew 
nothing  of  such  notice  until  after  the  bankruptcy. 

It  also  appeared  that  Clayton  kept  his  accounts  with  the  part- 
nership, according  to  the  custom  of  bankers  with  their  country 
customers.  On  the  SOth  of  March,  1810,  his  account  was  made 
up  and  balanced  by  the  surviving  partners,  and  transmitted  to  him, 
and  the  balance  carried  forward,  and  the  account  continued  to  the 
time  of  the  bankruptcy. 

By  the  amount  of  the  dividends  received  since  the  bankruptcy, 
(those  dividends  being  apportioned  to  the  whole  debt  proved  under 
the  Commission,)  the  balance  of  £1713  would  be  reduced  to  £1171 
and  a  fraction ;  and  it  was  this  last  sum  which  Clayton  claimed 
against  Devaynes's  estate,  and  as  to  which  the  Master  had  reported 
that  Clayton  had,  by  his  subsequent  dealings  with  the  surviving 
partners,  released  the  said  estate. 

But  now,  upon  the  argument  of  the  exception  to  the  report,  and 
in  consequence  of  the  decision  in  Miss  Sleech's  case  (1  Mer.  539), 
that  claim  was  abandoned  to  the  whole  extent  of  the  cash  balance 
at  Devaynes's  death  above  £453,  the  sum  to  which  it  had  been  re- 
duced by  drafts  upon  the  house  previous  to  any  fresh  payments 
made  to  it;  and  that  which  was  now  claimed  is  the  last-mentioned 
sum  of  £453,  minus  its  proportion  of  the  dividends. 

Bell  and  Palmer,  Fonblanque  and  Clayton,  in  support  of  the 
exception. 
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This  is  a  case,  the  decision  of  which  will  be  of  the  greater  im- 
portance, as  it  has  lately  been  one  of  frequent  occurrence,  and  has 
never  been  decided,  either  at  law  or  in  equity.  Suppose  that  in 
this  case,  Devaynes,  instead  of  dying,  had  merely  quitted  the  part- 
nership ;  and  that  public  notice  had  been  given  of  that  event  tant- 
amount to  the  notice  afforded  by  the  advertisement  of  his  death  in 
the  newspapers;  and  that  the  same  ti'ansactions  had  taken  place 
with  the  continuing  partners  which  have  now  taken  place  with  the 
surviving  partners.  In  such  case,  the  question  would  have  been  a 
mere  legal  question ;  and  what  we  submit  is,  that  in  such  a  case 
the  retiring  partner  would  clearly  be  liable  to  the  extent  of  the 
£453 ;  and,  if  so,  then  that,  in  the  present  case,  the  rule  of  equity 
is  strictly  analogous  to  the  rule  of  law. 

If  this  view  be  correct,  then  all  that  remains  to  be  considered  is, 
whether  there  are  here  any  special  circumstances  which  would,  in 
the  case  we  are  supposing,  have  discharged  the  legal  liability. 

The  legal  principle  is  that  which  is  laid  down  in  Bois  v.  Cranfield^ 
Styles  239 ;  Yin.  Ab.  tit.  Payment,  M.  pi.  1 ;  and  appears  to  be 
this,  viz.:  that  if  a  man  owes  another  two  debts,  upon  two  distinct 
causes,  and  pays  him  a  sum  of  money,  he  (the  payor)  has  a  right 
to  say  to  which  account  the  money  so  paid  is  to  be  appropriated. 

Then  follows  Heyward  v.  Lomax,  1  Vera.  24,  deciding  that  if  a 
man,  owing  another  money  on  a  security  carrying  interest,  and  also 
on  simple  contract,  pays  money  generally,  without  specifying  on 
what  specific  account,  it  shall  be  taken  to  the  advantage  of  the 
payor,  in  discharge  of  the  debt  carrying  interest.  This  however 
has  been  overruled  by  subsequent  cases. 

The  next  is  Perris  v.  Roberts,  1  Vem.  34,  where  there  being  a 
mortgage  debt,  and  also  a  debt  by  simple  contract,  and  both  being 
cast  into  one  stated  account,  and  a  bill  of  sale  being  made  for  se- 
curing the  balance,  which  proved  deficient,  the  payment  was  decreed 
to  be  apportioned.  In  this  case  there  were  strong  circumstances 
to  have  exonerated  the  debtor  altogether. 

In  Manning  v.  Westemey  2  Vem.  606,  however,  the  rule  is 
strictly  brought  back  within  its  former  limits.  There  a  man  in- 
debted both  by  specialty  and  by  simple  contract,  having  made  pay- 
ments and  entered  them  in  his  book  as  made  on  account  of  what 
was  due  by  specialty,  this  was  held  not  a  sufiicient  appropriation; 
and  the  Lord  Chancellor  (Lord  Cowper)  said,  that  the  rule  of  law 
•*  quicquid  solvitur  solvitur  secundum  modum  solventis  "  is  to  be 
understood  only  when  at  the  time  of  payment  the  pa}'or  declares 
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the  purpose.  If  he  does  not,  the  payee  may  direct  how  it  shall  be 
applied.  See,  to  the  same  purpose,  Anon,,  2  Mod.  236,  and  Bowes 
V.  LucaSy  Andrews,  55. 

Meggott  v.  Mills,  Lord  Raym.  287,  must  also  be  mentioned, 
because  that  is  a  case  on  which  some  stress  will  probably  be  laid. 
Lord  C.  J.  Holt  there  expressed  it  to  be  his  opinion  that,  where  two 
sums  were  due,  one  of  which  might  make  the  debtor  a  bankrupt, 
and  the  other  (being  a  debt  incurred  after  he  ceased  to  trade)  could 
not  produce  that  consequence,  the  payment  should  be  taken  xwith- 
out  more,  as  meant  to  be  applied  to  the  former  debt.  But  this 
opinion  of  Lord  HoUs  has  since  been  called  in  question. 

Ooddard  v.  Cox,  2  Stra.  1194,  is  next  in  order  of  time,  and  has 
been  considered  as  a  ruling  case  ever  since  its  decision.  There  a 
widow,  being  indebted  as  executrix  to  her  deceased  husband,  be- 
came also  indebted  on  her  own  account^  and  afterwards  married 
again,  and  her  second  husband  became  also  indebted  on  his  own 
account,  and  made  payments  without  declaring  the  purpose.  It 
was  agreed  that  he  had  the  first  right  to  appropriate  his  payments ; 
but  having  neglected  it,  that  it  devolved  on  the  payee,  who  might 
apply  them  as  he  pleased,  either  to  the  debt  incurred  by  the  wife 
dum  sola,  for  which  the  husband  was  answerable,  or  to  the  hus- 
band's own  debt,  but  not  to  the  debt  of  the  wife  as  executrix.  And 
a  case  of  Bloss  v.  Cutting  was  there  cited  to  the  same  eflfect  as 
Manning  y.  Westerne,  and  the  rest. 

The  next  case  is  Harmnersly  v.  Knowlys,  2  Esp.  665,which  would 
have  been  against  us  if  we  had  contended  for  the  whole  amount  of 
Clayton's  claim ;  but,  taking  it  at  the  lesser  sum  only,  is  in  our 
favour.  In  that  case.  Lord  Kenyon  held  that  the  note  of  A.  being 
deposited  byB.  at  his  bankers*,  as  a  security  for  money,  the  bankers 
knowing  that  it  was  an  accommodation  note,  and  B.  afterwards 
paying  money  to  his  bankers  without  any  specific  appropriation, 
the  money  must  be  placed,  as  far  as  it  would  go,  in  discharge  of 
the  then  existing  debt;  and  the  banker  could  not  make  the  maker 
of  the  note  responsible  for  more  than  the  balance  remaining  due 
at  the  time  of  such  payment,  although  he  afterwards  trusted  his 
debtor  with  a  further  sum  of  money. 

Then  comes  Dairc  v.  Iloldsworth,  Peake,  N.  P.  64,  which  was  an 
action  of  trover.  The  defence  was  bankruptcy;  and  the  question 
arose,  as  it  did  in  the  case  of  Lord  iJa^mond,  whether  the  petition- 
ing creditor's  debt  could  be  established  by  reason  of  the  bank- 
ruptcy.    To  establish  the  bankruptcy',  the  defendant  proved  that 
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Pittard  was  a  trader,  and  so  continued  till  1785,  when  he  became 
indebted  to  one  creditor  in  £200,  upon  whose  petition  the  com- 
mission  issued.  This  debt  was  originally  a  simple  contract  debt, 
but  a  bond  was  given  after  he  had  ceased  to  be  a  trader;  and  Lord 
Kenyon  held  that  the  question  was,  not  when  the  bond  was  given, 
but  when  the  debt  was  contracted.  There  had  been  dealings  be- 
tween the  bankrupt  and  the  petitioning  creditor  since  he  ceased  to 
be  a  trader ;  and  it  proved  that,  though  at  the  time  of  the  com- 
mission issued,  there  was  a  larger  balance  than  j£200  due  to  the 
creditor,  yet  more  than  £200  had  also  been  paid  on  account  be- 
tween the  tinie  when  the  trading  ceased  and  the  issuing  of  the 
commission.  Lord  Kenyon  further  held  that,  as  no  particular 
directions  had  been  given  for  the  application  of  the  money  paid  on 
account,  it  must  be  placed  to  pay  off  the  old  debt  first  Conse- 
quently, no  part  of  the  debt  contracted  while  Pittard  was  a  trader 
remained  due  when  the  commission  issued  ;  and  the  commission 
itself  was  therefore  unsupported. 

Now,  primifade^  this  seems  to  be  an  authority  unfavourable  to 
us.  But  in  Peters  v.  Anderson,  5  Taunt.  596,  after  all  the  cases 
on  the  subject  had  been  fully  gone  through,  it  was  laid  down  that, 
although  the  payor  may  apply  his  payment  to  which  of  two  or 
more  accounts  he  pleases,  and  although  his  election  may  be  either 
expressed  or  inferred  from  the  circumstances  of  the  transaction,  yet» 
if  not  paid  specifically,  the  receiver  might  afterwards  appropriate 
the  payment  to  the  discharge  of  either  account  as  he  pleases.  And 
Lord  G.  J.  Oibbs,  referring  to  the  cases  of  Meggott  v.  Mills  and 
Dawe  V.  Holisworthy  observes  that,  in  both,  the  debts  arose  on  the 
same  account,  and  it  was  totally  immaterial  to  which  end  of  the 
account  the  payment  should  be  applied;  but  that  Lord  C.  J.  Holt, 
and  after  him  Lord  Kenyon,  went  upon  this  groimd,  that  it  would 
be  too  hard  if  a  man  having  made  a  payment  sufiicient  to  exempt 
him  from  the  operation  of  the  bankrupt  laws,  should  not  have  the 
benefit  of  paying  off  that  part  of  his  debt  which  subjected  him  to 
their  operation.  "  It  is  an  exception,"  he  said, ''  and  founded  on 
the  circumstance  of  bankruptcy." 

There  is  one  more  case,  of  Newmarch  v.  Clay,  14  East,  239, 
where  Lord  EUenborotu/h  said,  there  might  be  a  special  application 
of  a  payment  made,  arising  out  of  the  nature  of  the  transaction, 
though  not  expressed  at  the  time  in  terms  by  the  party  making  it. 
And  he  said,  the  payment  in  that  case  was  evidenced  by  the  con- 
duct of  the  parties  to  have  been  made  for  the  purpose  of  taking 
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up  the  bills  wliicli  Lad  been  antecedently  dishonoured ;  for  that, 
upon  receiving  that  payment,  the  dishonoured  bills  were  delivered 
UD.  And  upon  that  ground,  the  Court  of  King's  Bench  were  of 
opinion  there  ought  to  be  a  new  trial ;  the  present  Lord  Chief 
Baron  (Richards,  C.  B.)  having  previously  decided  it  upon  the 
general  principle  that,  where  there  is  no  express  appropriation, 
the  payee  has  a  right  to  apply  the  payment  at  his  own  option ; 
which  general  principle  is  also  admitted  by  the  very  ground  on 
which  the  Court  of  King's  Bench  granted  the  new  trial.  Upon 
this,  therefore,  the  doctrine  of  courts  of  common  law  rests  at  the 
present  day. 

Now,  to  apply  this  doctrine  to  the  circumstances  of  the  present 
case.  In  none  of  those  cited  does  it  appear  that  the  payee  had 
actually  appropriated  the  payments  made  until  the  matter  came 
into  question ;  and  the  last  case,  of  Newmarch  v.  Clay  (as  well  as 
the  principle  of  Ooddard  v.  Cox)  shows  that  the  doctrine  applies 
equally  in  the  case  of  a  partnership.  Then  it  is  shown  that  the 
Court  may,  from  circumstances,  infer  the  intention  to  apply  a  pay- 
ment in  discharge  of  the  old  debt ; — ^but  what  were  the  circum- 
stances from  which  that  inference  was  drawn  in  the  case  referred 
to  ?  They  were  of  such  a  nature  that  no  doubt  could  arise  re- 
specting their  tendency.  Accordingly,  the  council  acquiesced 
immediately,  and  did  not  even  urge  an  inquiry.  The  case  oiDawe 
V.  Holdsworth  proves,  what  we  do  not  mean  to  dispute,  that,  when 
the  old  debt  is  completely  discharged,  the  payments^  subsequently 
made  must  be  applied  in  discharge  of  the  new  debt.  This  is  the 
only  case  in  which  we  hear  of  applying  the  payments  to  a  first  debt 
in  priority  to  a  subsequent  debt ;  and  this  is  the  case  which  Lord 
C.  J.  Gibhs  afterwards  says  was  rightly  decided,  upon  the  principle 
that  one  debt  would  have  exposed  the  party  to  a  commission  of 
bankruptcy,  stating  that  "  it  is  an  exception  foimded  on  the  cir- 
cumstance of  bankruptcy." 

Now,  still  considering  the  present  case  as  involving  the  legal 
question,  let  us  suppose  that  Devaynes  retired  from  the  partner- 
ship in  November,  1809;  from  that  time  till  the  commission 
issued  in  July,  1810,  Mr.  Clayton  continued  to  deal  with  the 
house,  both  by  paying  in  and  drawing  out;  and  in  making  his 
payments^  he  had  a  right  to  apply  them  to  whatever  demand  he 
thought  proper.  But  it  is  said  there  are  special  circumstances. 
What  are  they?  First,  that  Mr.  Clayton's  partner  gave  notice  to 
the  house  that  Devaynes  would  have  nothing  more  to  do  with  the 
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hoose.  What  would  be  the  effect  at  law  of  sach  a  notice  ?  Does 
it  discharge  the  debt  ?  A  release  cannot  be  by  parol.  How  then 
conld  the  debt  be  discharged  f  Not  by  subsequent  payments ; 
for,  those  payments  being  made  generally,  the  payee  had  a  right 
to  attribute  them  to  whatever  account  he  pleased.  In  fact,  there 
was  no  payment  made  to  the  account  of  the  old  debt,  except  as  it 
was  actually  reduced  on  the  entire  balance.  Then,  was  it  in  any 
manner  altered  in  consequence  of  Clayton's  accepting  the  new 
house  as  his  debtors  ?  He  never  did  accept  them  as  his  debtors, 
any  otherwise  than  as  they  were  and  continued  to  be  his  debtors 
in  law.  But  he  never,  by  any  acts  of  his,  specifically  accepted  them 
as  such.  This  might  have  been  more  strongly  urged  in  Newmarck 
V.  Clay.  Devaynes's  executors  could  not,  by  giving  notice,  with- 
draw themselves  from  their  responsibility.  Then  what  does  the 
notice  amount  to  ?  Besides,  notice  to  a  partner  does  not  bind, 
except  in  the  case  of  a  co-partnership  transaction ;  and,  therefore* 
even  if  this  notice  could  operate  as  a  discharge,  (but  which  it 
cannot,)  if  both  had  been  privy  to  it,  it  could  not  at  all  events  have 
any  effect  whatever  on  Mr.  Clayton. 

Then  there  is  the  circumstance  of  the  account  delivered  in 
March,  1814.  What  conclusion  can  be  drawn  from  that  circum- 
stance ?  Clayton  had  continued  to  deal  with  the  house ;  so  had 
the  parties  in  Netomarch  v.  Clay ;  so  they  had  in  MeggoU  v.  Mill, 
and  in  Peters  v.  Anderson.  There  can  be  no  distinction  between 
a  banking  co-partnership  and  any  other  co-partnership.  The 
question  is,  was  the  sending  this  account  any  admission  by  Clayton 
that,  so  far  as  his  debt  had  not  been  paid,  he  considered  this 
account  as  a  payment  ?  The  proper  way  to  try  this  would  be  by 
supposing  that  the  account  consisted  only  of  sums  drawn  out 
And  this,  as  your  Honour  has  already  decided  in  Miss  SleecJCs 
case,  would  not  have  operated  in  discharge.  Does  the  circum- 
stance of  the  creditor  having  paid  in,  as  well  as  drawn  out,  make 
any  distinction?  It  proves  that  he  credited  the  house  for  the 
sums  so  paid  in,  not  that  he  credited  it  for  an  already  existing 
debt  of  Devaynes :  that  remains  just  as  it  did  before ;  upon  that 
security  he  rested,  and  had  a  right  to  rest. 

So  it  would  be  at  law,  if  Devaynes  had  only  retired  from  the 
partnership.  What  then  discharges  his  estate  in  equity?  We 
have  already  your  Honour's  opinion  that,  although  in  this  case  it 
is  a  mere  equitable  demand,  yet  it  is  an  equity  founded  upon  the 
principles  of  law ;  and,  if  so,  it  is  impossible  to  conceive  of  any 
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defence  in  equity  that  would  not  have  been  an  available  defence 
at  law,  supposing  the  circumstances  of  the  case  were  such  as  to 
constitute  it  a  legal  demand  instead  of  an  equitable. 

The  following  cases  were  also  cited  in  support  of  this  exception : 
Wilkinson  v.  Sterne,  9  Mod.  427  ;  Hall  v.  Wood,  14  East,  243  n. ; 
Kirby  v.  Duke  of  Marlborough,  2  Mau.  and  Selw.  18. 

Hart,  Wetherell  and  Sidebottom,  and  Hazlewood,  for  different 
parties  against  the  exception. 

The  foiir  surviving  partners,  having  possessed  themselves  of  all 
the  fimds  of  the  five,  were  bound  first  to  discharge  the  obligations 
of  the  five ;  and,  in  taking  the  accounts  between  the  parties,  the 
Court  must  consider  every  subsequent  payment  as  to  be  carried 
to  the  account  of  that  debt  which,  in  a  fair  and  equitable  under- 
standing between  the  parties,  was  first  to  be  discharged,  in 
exoneration  of  Devaynes's  estate. 

The  rule  of  law  to  which  it  has  been  attempted  to  adapt  this 
case,  stands  on  a  principle  quite  foreign  to  that  with  which  the 
Court  has  now  to  deal.  It  is  that  where  there  are  debtor  and 
creditor,  and  the  debtor  owes  more  than  one  debt,  and  pays  a  sum 
of  money,  he  has  a  right  to  direct  to  which  of  the  debts  that  pay- 
ment shall  be  applied ;  and,  if  he  omits  to  do  so,  then  the  law 
implies  that  it  is  immaterial  to  him  to  which  the  payment  is  ap- 
plied, and,  by  his  omission,  he  has  left  the  application  to  the 
option  of  the  creditor ;  and  again,  that  if  the  creditor  neglects  to 
exercise  that  option,  still  the  application  may  be  regulated  by 
circumstances. 

But  how  is  it  in  the  absence  of  all  circumstances  except  that  of 
the  order  of  time  ?  Suppose  A.  owes  B.  a  debt  of  £100  con- 
tracted five  years  ago,  and  another  debt  of  ifilOO  contracted  half 
a  year  ago,  and  pays  money  equal  to  the  discharge  of  either  of  the 
two  debts,  without  directing  to  which  it  is  to  be  applied,  and 
without  the  creditor's  doing  any  act  to  appropriate  it  to  either. 
AVhat  then  ?  shall  it  not,  in  common  sense,  be  taken  as  applied 
to  the  payment  of  that  debt  for  which  there  has  been  the  longest 
forbearance,  and  against  which,  if  remaining  unsatisfied,  the 
Statute  of  Limitations  will  soonest  operate  ?  {Wentworih  v.  Man- 
ning, 2  Eq.  Ca.  Ab.  261.) 

This,  however,  is  not  a  case  between  the  same  debtor  and  cre- 
ditor. The  relations  of  the  parties  are  altered.  What  are  the 
terms  to  be  implied  in  the  very  first  draft  drawn  by  Clayton  after 
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Deyaynes's  death?  He  mast  be  considered  as  saying  to  the 
surviving  partners,  "You  are  my  debtors  in  respect  of  a  debt 
contracted  by  you  and  your  deceased  partner;  and  I  now  call 
upon  you  to  pay  me  a  certain  sum  in  discharge  of  that  debt.*' 
He  draws  a  second  and  a  third  draft  on  the  same  terms.  He  then 
pays  in  an  additional  sum,  not  expressing  that  he  pays  it  to  any 
new  account,  and  afterwards  draws  a  fourth  draft.  What  is  there 
to  show  that  this  fourth  draft  was  drawn  upon  any  other  terms 
than  the  three  preceding  ?  He  knows  that  it  is  the  duty  of  the 
four  to  pay  the  debts  due  from  the  five.  He  knows  equally  well 
that  it  is  not  competent  to  him,  by  giving  credit  to  the  four,  to 
charge  the  estate  of  the  deceased  partner  with  any  sums  to  which 
it  was  not  previously  liable. 

If  Mr.  Clayton  had  been  asked,  when  he  began  to  draw  upon 
and  pay  money  to  the  surviving  partners,  knowing  that  Devaynes's 
representatives  had  nothing  to  do  with  the  firm,  whether  he  did 
so  considering  Devaynes's  estate  as  responsible  to  him,  or  whether 
he  did  not  deal  upon  the  sole  responsibility  of  the  surviving  part- 
ners, would  he  not,  as  a  man  of  honour  and  integrity,  have 
answered,  "  Certainly,  I  never  had  any  conception  that  any  other 
but  the  surviving  partners  were  responsible  "  ?  If  he  had  been 
asked  whether  he  did  not  consider  that  as  the  ordinary  course  of 
his  former  dealings  with  the  partnership,  the  first  draft  he  drew 
on  the  new  partnership  was  in  like  manner  applicable  to  the  old 
balance,  would  he  have  hesitated  for  a  moment  to  say,  "  I  drew 
this  draft  considering  that,  whenever  there  is  an  item  on  one  side 
of  an  account,  it  is  supposed  to  be  in  satisfaction  of  the  old 
standing  items  on  the  other  side,  and  that,  whenever  a  balance  is 
struck,  there  is  an  extinction  pro  tanto  of  the  existing  debt "  ? 
If,  on  the  other  hand,  Mr.  Clayton  had  done  these  acts  in  con- 
templation of  reserving  to  himself  the  double  responsibility  of  the 
surviving  partners,  and  of  the  estate  of  the  deceased  partner, 
would  not  a  court  of  equity  have  said,  this  is  a  firaud  in  him,  to 
endeavour  so  to  deal  with  the  surviving  partners  as  to  be  gua- 
ranteed by  the  estate  of  the  deceased  partner,  without  communi- 
cating to  the  representatives  of  the  deceased  partner  that  he  is 
dealing  with  that  intention. 

When  Lord  Eldon  said,  in  Ex  parte  Kendall,  17  Ves.  514,  that 
there  may  be  dealings  between  the  surviving  partners  and  the 
creditors  of  the  old  partnership  which  would  discharge  the  estate 
of  the  deceased  partner,  could  he  by  possibility  have  contemplated 
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a  stronger  case  in  respect  of  such  dealings  than  the  present  ?  If 
it  were  competent  to  the  creditor  thus  to  deal  with  the  surviving 
partners,  keeping  to  himself  in  reserve  the  responsibility  of  the 
deceased  partner's  estate  for  nine  months  after  his  death,  why  not 
for  nine  years  ?  "Why  not  for  thirty  years,  during  which  he  might 
have  paid  in  hundreds  of  thousands ;  and  if  at  the  end  of  thirty 
years,  one  of  the  survivors  were  to  become  insolvent,  he  might 
even  then,  upon  this  principle,  resort  to  the  account  ab  initio,  and 
fixing  upon  the  sum  to  which  the  balance  was  at  one  time  reduced, 
call  upon  the  Court  to  give  him  out  of  the  estate  of  the  deceased 
partner  the  amount  of  tJiat  balance  ? 

Now,  if  Mr.  Clayton  could  show,  at  any  period,  he  attributed 
his  payments  into  the  banking-house  to  any  particular  account, 
and  that  he  attributed  his  drafts  accordingly  to  those  payments, 
that  might  have  considerable  weight ;  for  he  might  say,  having  no 
doubt  his  old  balance  would  ultimately  be  paid,  but  doubting 
whether  the  new  house  would  be  able  to  pay  back  the  sums  he 
paid  in,  he  had  taken  care  to  draw  upon  the  recent  payments, 
reserving  to  himself  the  liability  of  Devaynes's  estate.  Even 
then,  it  would  be  said,  "  Whatever  was  your  intention,  it  was  one 
upon  which,  if  you  acted,  you  were  bound  to  disclose  it  to 
Devaynes's  representatives.  Otherwise  you  have  acted  fraudu- 
lently towards  them,  and  a  court  of  equity  will  give  you  no  assist- 
ance." But  that  is  not  the  present  case.  There  was  no  such 
intention  on  the  part  of  Mr.  Clayton  ;  and  it  comes  simply  to 
this,  whether  his  dealings  with  the  surviving  partners  are  not 
such  as  come  within  the  meaning  of  Lord  Eldon  when  he  says, 
there  may  be  dealings  which  would  discharge  the  estate. 

In  addition  to  the  cases  already  cited,  the  following  were  men- 
tioned : — Simpson  v.  Vaxighan,  2  Atk.  31 ;  Strange  v.  Lee,  8  East, 
484. 

Bell,  in  reply. 

If  a  man  is  bound  in  any  one  bond  jointly  with  another,  as 
principal  and  surety,  and  in  another  bond  by  himself  alone,  and 
pays  money  on  account,  nobody  can  doubt  he  means  to  pay  off 
the  bond  in  which  he  is  solely  bound,  in  preference  to  that  in 
which  another  is  bound  with  him.  If  it  is  asked  on  one  side,  how 
did  Mr.  Clayton  mean  to  apply  this  payment  ?  I  would  ask  on 
the  other,  how  did  Mr.  Devaynes's  partners  [mean  that  it  should 
be  applied  ?  Certainly  in  payment  of  their  own  debts,  not  of  the 
debts  of  the  five. 
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Where  is  the  authority  for  the  alleged  rale  as  to  the  priority  of 
the  dehts  ?  In  Newmarch  v.  Clay,  the  Lord  Chief  Baron  was  of 
opinion  the  payment  was  not  applicable  to  the  first  debt,  notwith- 
standing there  was  a  partner  concerned  in  the  first  who  was  not 
concerned  in  the  second ;  and  the  Court  of  King's  Bench  after- 
wards varied  the  decision,  not  on  that  ground^  but  on  a  ground 
which  was  perfectly  distinct.  If  that  ground  existed,  why  did 
Lord  C.  J.  Oibbs  say,  that  Dawe  v.  Holdsworth  was  distinguish- 
able on  account  of  its  being  a  case  of  bankruptcy  ?  Every  argu- 
ment applicable  to  this  case  might  have  been  applied  to  Kirby  v. 
Duke  of  Marlborough^  for  Devaynes's  estate  cannot  be  placed  in  a 
higher  degree  of  responsibility  than  that  of  a  surety. 

In  Ex  parte  Kendall,  Lord  Eldon  expressly  declared  he  would 
not  decide  the  question.  Then  why  refer  to  that  case  as  contain- 
ing his  Lordship's  decision  of  this  ? 

Whether  the  continuation  of  payments  and  receipts  alone 
amounts  to  a  discharge  is  a  mere  legal  question  in  the  case  of  a 
withdrawing  partner,  and  must  be  decided  on  the  same  principles 
in  the  case  of  a  partner  who  dies.  Does  a  single  payment  or  a 
single  receipt  alter  the  case  ?  They  say,  Yes.  But  where  is  the 
authority  ?  Newmarch  v.  Clay  is  an  authority  against  them.  So 
are  all  the  cases.  They  are  all  cases  which  decide  that  it  may  be 
inferred  firom  circumstances.  But  the  question  remains,  what  is  a 
sufficient  fotmdation  for  the  inference  ?  The  continuance  of  the 
transactions,  it  has  been  held  over  and  over  again,  is  not  enough. 
It  must  be  a  continuance  attended  with  other  circumstances. 

Then  they  say,  the  new  firm  ought  first  to  pay  off  the  old  debts. 
That  depends  upon  whether  they  have  assets  of  Devaynes's  in 
their  hands.  If  he  was  a  debtor  to  them,  where  was  the  obliga- 
tion' between  them  ?  The  obligation,  if  there  was  any,  must 
depend  on  their  having  assets  of  his  in  their  hands.  But  if  there 
had  been  such  an  obligation,  how  would  that  affect  Mr.  Clayton  as 
a  creditor  ?  Crawshaw  v.  Collins^  15  Ves.  218 ;  Featherstonhaugh 
V.  Fenwick,  17  Ves.  298. 

The  house  was  not  trading  on  Devaynes's  assets.  In  fact,  the 
assets  of  the  house,  at  the  period  when  Mr.  Devaynes  quitted  it, 
were  not  got  in ;  and  that  creates  the  insolvency  of  the  house. 
The  house  had  been  paying  off  the  debts  contracted  in  Devaynes's 
lifetime  by  their  new  credit ;  and  in  this  very  case  of  Mr.  Clayton's 
where  we  claim  only  £453,  the  difference  between  that  sum  and 
the  JE1171  has  been  paid  by  money  lodged  with  these  gentlemen, 
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and  obtained  on  their  own  credit ;  for  the  assets  of  the  house  are 
still  outstanding. 

Then  what  is  the  equity  of  this  case  ?  What  circumstances  are 
there  which  apply  to  the  case  of  a  dying  partner,  and  do  not  apply 
to  the  case  of  a  retiring  partner?  .  It  is  said,  the  debt  is  extin- 
guished at  law ;  and  that  equity  will  not  revive  it,  where  there 
is  a  superior  equity.  But  this  is  a  fallacy.  The  debt  was  not 
extinguished :  for  though  the  remedy  was  gone  at  law,  it  continued 
in  equity ;  as  in  Lane  v.  Williams,  2  Vem.  277,  292 ;  Biakop  v. 
Church,  3  Atk.  691,  etc.,  as  soon  as  the  securities  were  found  to 
be  given  for  a  partnership  debt,  they  were  considered  as  joint  and 
several.  The  simple  questions  therefore  are,  whether  the  con- 
tinuing to  deal,  by  drawing  out  and  paying  in,  has  operated  to 
extinguish  the  debt,  or  whether  it  has  been  so  extinguished  by 
the  circumstances  of  the  account  delivered.  And  these  questions 
must  be  taken  as  the  facts  stand  upon  the  report ;  that  is^  without 
any  inquiry  how  the  affairs  of  the  house  stood  as  between 
Devaynes  and  his  partners. 

The  case  of  Wentworth  v.  Manning  was  one  of  a  specific  pay- 
ment, and  therefore  does  not  apply.  But  if  it  were  applicable,  it 
would  be  contradictory  to  the  case  of  Ooddard  v.  Cox,  and  the 
others  which  have  been  cited,  and  therefore  of  no  authority,  con- 
sidering the  book  in  which  it  is  printed  (2  Eq.  Ca.  Ab.  261). 

Sir  William  Grant,  M.R. — Though  the  report,  following  (I 
presume)  the  words  of  the  inquiry  directed  by  the  Decree,  states 
the  Master's  opinion  to  be  that  Mr.  Clayton  has,  by  his  dealings 
and  transactions  with  the  surviving  partners,  subsequent  to  the 
death  of  Mr.  Devaynes,  released  his  estate  from  the  payment  of 
the  cash  balance  of  £1718,  yet  the  ground  of  that  opinion  is,  not 
that  the  acts  done  amount  constructively  to  an  exoneration  of  Mr. 
Devaynes's  estate,  but  that  the  balance  due  at  his  death  has  been 
actually  paid  off, — and,  consequently,  that  the  claim  now  made  is 
an  attempt  to  revive  a  debt  that  has  once  been  completely  extin- 
guished. 

To  a  certain  extent,  it  has  been  admitted  at  the  bar,  that  such 
would  be  the  effect  of  the  claim  made  before  the  Master,  and 
insisted  upon  by  the  exception.  To  that  extent  it  is  therefore 
very  properly  abandoned ;  and  all  that  is  claimed  is  the  sum  to 
which  the  debt  had  at  one  time  been  reduced. 

It  would  indeed  be  impossible  to  contend  that  after  the  balance. 
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for  which  alone  Mr.  DevajneB's  was  liable,  had  once  been  dimi- 
nished to  any  given  amount,  it  could,  as  against  his  estate,  be 
again  augmented,  by  subsequent  payments  made,  or  subsequent 
credit  given,  to  the  surviving  partners.  On  the  part  of  Mr. 
Devaynes's  representatives  however  it  is  denied  that  any  portion 
of  the  debt  due  at  his  death  now  remains  unsatisfied.  That 
depends  on  the  manner  in  which  the  payments  made  by  the  house 
are  to  be  considered  as  having  been  applied.  In  all,  they  have 
paid  much  more  than  would  be  sufficient  to  discharge  the  balance 
due  at  Devaynes's  death ; — and  it  is  only  by  applying  the  pay- 
ments to  subsequent  debts  that  any  part  of  that  balance  will 
remain  unpaid. 

This  state  of  the  case  has  given  rise  to  much  discussion  as  to 
the  rules  by  which  the  application  of  indefinite  payments  is  to  be 
g6vemed.  Those  rules  we  probably  borrowed  in  the  first  instance 
from  the  civil  law.  The  leading  rule,  with  regard  to  the  option 
given,  in  the  first  place  to  the  debtor,  and  to  the  creditor  in  the 
second,  we  have  taken  literaUy  from  thence.  But,  according  to 
that  law,  the  election  was  to  be  made  at  the  time  of  payment,  as 
well  in  the  case  of  the  creditor,  as  in  that  of  the  debtor,  "  in  re 
prssenti,  hoc  est  statim,  atque  solutum  est,  caeterum  postea  uon 
permittitur  "  (Dig.  lib.  46,  tit.  3,  §  1).  If  neither  applied  the  pay- 
ment, the  law  made  the  appropriation  according  to  certain  rules 
of  presumption,  depending  on  the  nature  of  the  debts,  or  the  pri- 
ority in  which  they  were  incurred.  And,  as  it  was  the  actual 
intention  of  the  debtor  that  would  in  the  first  instance  have  go- 
verned ;  so  it  was  his  presumable  intention  that  was  first  resorted 
to  as  the  rule  by  which  the  application  was  to  be  determined.  In 
the  absence  therefore  of  any  express  declaration  by  either,  the 
inquiry  was,  what  application  would  be  most  beneficial  to  the 
debtor.  The  payment  was  consequently  applied  to  the  most  bur- 
densome debt ;  to  one  that  cai-ried  interest,  rather  than  to  that 
which  carried  none ;  to  one  secured  by  a  penalty  rather  than  to 
that  which  rested  on  a  simple  stipulation ;  and,  if  the  debts  were 
equal,  then  to  that  which  had  been  first  contracted.  "  In  his,  qusB 
prsesenti  die  debentur,  constat,  quotiens  indistinct^  quid  solvitur, 
in  graviorem  causam  videri  solutum.  Si  autem  nulla  praegravet 
(id  est,  si  omnia  nomina  similia  fuerint),  in  antiquiorem."  (Dig. 
Ub.  46,  tit.  3,  §  5.) 

But  it  has  been  contended  that,  in  this  respect,  our  Courts  have 
entirely  reversed  the  principle  of  decision,  and  that  in  the  absence 
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of  express  appropriation  by  either  party,  it  is  the  presumed  inten- 
tion of  the  creditor  that  is  to  govern  ;  or  at  least  that  the  creditor 
may  at  any  time  elect  how  the  payments  made  to  him  shall  retro- 
spectively receive  their  application.  There  is  certainly  a  great 
deal  of  authority  for  this  doctrine.  With  some  shades  of  distinc- 
tion, it  is  sanctioned  by  the  case  of  Ooddard  v.  Cox,  2  Stra.  1194; 
by  Wilkinson  v.  Sterne,  d  Mod.  427 ;  by  the  ruling  of  the  Lord 
Chief  Baron  in  Newmarch  v.  Clay,  14  East,  239 ;  and  by  Peters 
V.  Anderson,  5  Taunt.  596,  in  the  Common  Pleas.  From  these 
cases  I  should  collect,  that  a  proposition  which,  in  one  sense  of 
it,  is  indisputably  true,  namely,  that  if  the  debtor  does  not  apply 
the  payment,  the  creditor  may  make  the  application  to  what  debt  he 
pleases,  has  been  extended  much  beyond  its  original  meaning,  so 
as,  in  general,  to  authorize  the  creditor  to  make  his  election  when 
he  thinks  fit,  instead  of  confining  it  to  the  period  of  payment,  and 
allowing  the  ruUs  of  Law  to  operate  where  no  express  declaration 
is  then  made. 

There  are,  however,  other  cases  which  are  irreconcileable  with 
this  indefinite  right  of  election  in  the  creditor,  and  which  seem,  on 
the  contrary,  to  imply  a  recognition  of  the  civil  law  principle  of 
decision.  Such  are,  in  particular,  the  cases  of  Meggott  v.  MUlSy 
Lord  Kaymond,  287 ;  and  Dawe  v.  Holdsworth,  Peake,  N.  P.  64. 
The  creditor,  in  each  of  these  cases,  elected  ex  post  facto  to  apply 
the  payment  to  the  last  debt.  It  was,  in  each  case,  held  incom- 
petent for  him  so  to  do.  There  are  but  two  grounds  on  which 
these  decisions  could  proceed ; — either  that  the  application  was 
to  be  made  to  the  oldest  debt,  or  that  it  was  to  be  made  to  the 
debt  which  it  was  most  for  the  interest  of  the  debtor  to  discharge. 
Either  way,  the  decision  would  agree  with  the  rule  of  the  civil  law, 
which  is,  that  if  the  debts  are  equal,  the  payment  is  to  be  applied 
to  the  first  in  point  of  time ;  if  one  be  more  burdensome,  or  more 
penal  than  another,  it  is  to  that  the  payment  shall  be  first  im- 
puted. A  debt  on  which  a  man  could  be  made  a  bankrupt,  would 
undoubtedly  fall  within  this  rule. 

The  Lord  Chief  Justice  of  the  Common  Pleas  explains  the 
ground  and  reason  of  the  case  of  Dawe  v.  Holdsworth  in  precise 
conformity  to  the  principle  of  the  civil  law. 

The  cases  then  set  up  two  conflicting  rules; — the  presumed 
intention  of  the  debtor,  which,  in  some  instances  at  least,  is  to 
govern  ;  and  the  ex  post  facto  election  of  the  creditor,  which  in 
other  instances  is  to  prevail.  I  should  therefore  feel  myself  a  good 
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deal  embarrassed  if  the  general  question  of  the  creditor  s  right  to 
make  the  application  of  indefinite  payments  were  now  necessarily 
to  be  determined.  But  I  think  the  present  case  is  distinguishable 
from  any  of  those  in  which  that  point  has  been  decided  in  the 
creditor's  favour.  They  were  all  cases  of  distinct  insulated  debts, 
between  which  a  plain  line  of  separation  could  be  drawn.  But  this 
is  the  case  of  a  banking  account,  where  all  the  sums  paid  in  form 
one  blended  fund,  the  parts  of  which  have  no  longer  any  distinct 
existence.  Neither  banker  nor  customer  ever  thinks  of  saying, 
"  This  draft  is  to  be  placed  to  the  account  of  the  j£500  paid  in  on 
Monday,  and  this  other  to  the  account  of  the  £500  paid  in  on  Tues- 
day." There  is  a  fund  of  £1000  to  draw  upon,  and  that  is  enough.. 
In  such  a  case,  there  is  no  room  for  any  other  appropriation  than 
that  which  arises  from  the  order  in  which  the  receipts  and  payments 
take  place,  and  are  carried  into  the  account.  Presumably,  it  is  the 
sum  first  paid  in  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  account  that  is  discharged  or  reduced  by  the  first 
item  on  the  credit  side.  The  appropriation  is  made  by  the  very  act 
of  setting  the  two  items  against  each  other.  Upon  that  principle, 
all  accounts  current  are  settied,  and  particularly  cash  accounts. 
AVhen  there  has  been  a  continuation  of  dealings,  in  what  way  can  it 
be  ascertained  whetiier  the  specific  balance  due  on  a  given  day  has, 
or  has  not,  been  discharged,  but  by  examining  whether  payments  to 
the  amount  of  that  balance  appear  by  the  account  to  have  been 
made  ?  You  are  not  to  take  the  account  backwards,  and  strike 
the  balance  at  the  head  instead  of  the  foot  of  it.  A  man's  banker 
breaks,  owing  him,  on  the  whole  account,  a  balance  of  £1000.  It 
would  surprise  one  to  hear  the  customer  say,  "  I  have  been  fortu- 
nate enough  to  draw  out  all  that  I  paid  in  during  the  last  four 
years,  but  there  is  £  1 000  which  I  paid  in  five  years  ago  that  I 
hold  myself  never  to  have  drawn  out ;  and  therefore  if  I  can  find 
anybody  who  was  answerable  for  the  debts  of  the  banking-house, 
such  as  they  stood  five  years  ago,  I  have  a  right  to  say  that  it  is 
that  specific  sum  which  is  still  due  to  me,  and  not  the  £1000  that 
I  paid  in  last  week.''  This  is  exactiy  the  nature  of  the  present 
claim.  Mr.  Clayton  travels  back  into  the  account  till  he  finds  a 
balance  for  which  Mr.  Devaynes  was  responsible,  and  then  he 
says,  "  That  is  a  sum  which  I  have  never  drawn  for.  Though 
standing  in  the  centre  of  the  account,  it  is  to  be  considered  as  set 
apart  and  left  untouched.  Sums  above  it  and  below  it  have  been 
drawn  out ;  but  none  of  my  drafts  ever  reached  or  affected  this 
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remnant  of  the  balance  due  to  me  at  Mr.  Devaynes's  death." 
What  boundary  would  there  be  to  this  method  of  remoulding  an 
account  ?  If  the  interest  of  the  creditor  required  it,  he  might 
just  as  well  go  still  further  back,  and  arbitrarily  single  out  any 
balance,  as  it  stood  at  any  time,  and  say  it  is  the  identical  balance 
of  that  day  which  still  remains  due  to  him.  Suppose  there  had 
been  a  former  partner,  who  had  died  three  years  before  Mr. 
Devaynes,  what  would  hinder  Mr.  Clayton  from  saying,  "  Let  us 
see  what  the  balance  was  at  his  death :  I  have  a  right  to  say  it 
still  remains  due  to  me,  and  his  representatives  are  answerable 
for  it ;  for  if  you  examine  the  accounts  you  will  find  I  have  always 
•had  cash  enough  lying  in  the  house  to  answer  my  subsequent 
drafts  ;  and  therefore  all  the  payments  made  to  me  in  Devaynes*s 
lifetime,  and  since  his  death,  I  will  now  impute  to  the  sums  I 
paid  in  during  that  period, — ^the  eflfect  of  which  will  be,  to  leave 
the  balance  due  i^t  the  death  of  the  former  partners  still  undis- 
charged "  ?  I  cannot  think  that  any  of  the  cases  sanction  such  an 
extravagant  claim  on  the  part  of  a  creditor. 

If  appropriation  be  required,  here  is  appropriation  in  the  only 
way  that  the  nature  of  the  thing  admits.  Here  are  payments  so 
placed  in  opposition  to  debts,  that  on  the  ordinary  principles  on 
which  accounts  are  settled,  this  debt  is  extinguished. 

If  the  usual  course  of  dealing  was  for  any  reason  to  be  inverted, 
it  was  surely  incumbent  on  the  creditor  to  signify  that  such  was 
his  intention.  He  should  either  have  said  to  the  bankers, "  Leave 
this  balance  altogether  out  of  the  running  account  between  us  : " 
or,  "  Always  enter  your  payments  as  made  on  the  credit  of  your 
latest  receipts,  so  as  that  the  oldest  balance  may  be  the  last  paid." 
Instead  of  this,  he  receives  the  account  drawn  out  as  one  unbroken 
running  account.  He  makes  no  objection  to  it ;  and  the  report 
states  that  the  silence  of  the  customer  after  the  receipt  of  his 
banking  account  is  regarded  as  an  admission  of  its  being  correct. 
Both  debtor  and  creditor  must  therefore  be  considered  as  having 
concurred  in  the  appropriation. 

But  there  is  this  peculiarity  in  the  case,  that  it  is  not  only  by 
inference  from  the  nature  of  the  dealings  and  the  mode  of  keepipg 
the  account,  that  we  are  entitled  to  ascribe  the  drafts  or  payments 
to  this  balance,  but  there  is  distinct  and  positive  evidence  that  Mr. 
Clayton  considered  and  treated  the  balance  as  a  fund  out  of  which, 
notwithstanding  Devaynes's  death,  his  drafts  were  to  continue  to 
be  paid.     For  he  drew,  and  that  to  a  considerable  extent,  when 
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ihere  was  no  fund^  except  this  balance,  out  of  which  his  drafts 
could  be  answered.  What  was  there  in  the  next  draft  he  drew 
which  could  indicate  that  it  was  not  to  be  paid  out  of  the  residue 
of  the  same  fund,  but  was  to  be  considered  as  drawn  exclusively 
on  the  credit  of  money  more  recently  paid  in  ?  No  such  distinc- 
tion was  made ;  nor  was  there  anything  from  which  it  could  be 
inferred.  I  should  therefore  say  that  on  Mr.  Clayton's  express 
authority,  the  fund  was  applied  in  payment  of  his  drafts  in  the 
order  in  which  they  were  presented. 

But  even  independently  of  this  circumstance,  I  am  of  opinion, 
on  the  ground  I  have  before  stated,  that  the  Master  has  rightly 
found  that  the  payments  were  to  be  imputed  to  the  balance  due 
at  Mr.  Derajmes's  death,  and  that  such  balance  has  by  those  pay- 
ments been  fully  discharged :  the  exception  must  therefore  be 
overruled. 


Clayton's  case  is  always  cited  as 
a  leading  authority  upon  the  doc- 
trine of  the  appropriation  of  pay- 
ments. "Clayton's  case,'*  says 
Abbott,  J.  (afterwards  Lord  Ten- 
terden),  "was  yery  fdlly  argued. 
AU  the  decisions  were  there  be- 
fore the  Master  of  the  Bolls,  and 
he  pronounced  judgment  against 
Clajrton.  It  was  a  case  decided 
upon  great  consideration,  and  is  an 
authority  of  great  weight."  Boden- 
ham  T.  Pt^chas,  2  B.  &  Aid.  46  ; 
Stoveld  T.  Fade,  4  Bing.  158  ;  and 
see  Taylor  y.  Kymer,  3  B.  &  Ad. 
333 ;  Brooke  v.  Enderby,  2  Brod. 
*  Bing.  70  ;  Williams  y.  BawUn- 
-son,  10  J.  B.  Moore,  371 ;  Wick- 
ham  y.  Wiekham,  2  E.  <&  J.  489  ; 
Merriman  y.  Ward,  1  J.  <&  H.  376 ; 
i&  Medewe'8  Trust,  26  Beay.  592  ; 
In  re  Fiizmaurices  Minors,  15  Jr. 
Ch.  Rep.  462. 

The  law  as  to  the  appropriation, 
or  (as  it  is  termed  in  the  Boman 
law)     imputation    of    payments, 


comes  into  operation  in  this  way. 
Suppose  a  person,  owing  another 
sey^ral  debts,  makes  a  payment  to 
him,  the  question  arises,  to  which 
of  those  debts  shall  such  payment 
be  appropriated  or  imputed^a 
question  often  of  considerable  im- 
portance, not  only  to  the  debtor 
and  creditor,  but  sometimes  also 
to  third  persons.  For  instance, 
suppose  A.  owes  to  B.  two  distinct 
sums  of  £100  and  £100,  and  A. 
could  set  up  the  Statute  of  Limita- 
tions as  a  defence  to  an  action  for 
the  earlier  of  the  two  debts,  but 
not  to  an  action  brought  for  the 
other,  it  is  clear  that  if  A.  paid 
£100  to  B.,  and  it  could  be  im- 
puted to  the  earlier  debt,  B.  could 
still  recoyer  from  him  another 
£100  {Mills  y.  Fowkes,  5  Bing. 
N.  C.  455  ;  Williams  y.  Gfriffith, 
5  M.  &  W.  300) ;  whereas,  if  it 
were  imputed  to  the  later  debt,  he 
would  be  without  remedy  as  to  the 
earlier.     Again,  suppose  A.  owes 
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B.  two  sums  of  £500,  for  the  first 
of  which  C.  is  a  surety  ;  if  A.  pays 
B.  £500,  and  it  is  imputed  to  the 
first  £500,  C.'s  liability  will  cease ; 
if  it  be  imputed  to  the  other  £500 
the  liability  will,  with  the  debt, 
still  remain.  {Kirby  v.  Duke  of 
Marlborough,  2  M.  &  S.  18 ;  Pearl 
V.  Beacon,  24  Beav.  186 ;  1  De  G. 
&  Jo.  461 ;  Thornton  y.McKewan, 

1  Hem.  &  Mill.  525.)  Important 
consequences  also  foUow  if,  as  may 
be  seen,  a  payment  is  imputed  to 
a  debt  by  simple  contract  in  pre- 
ference to  a  debt  by  specidty. 
Peters  v.  Anderson,  5  Taunt.  596. 

Questions  as  to  the  appropriation 
of  payments  arise  both  at  law  and 
in  equity  ;  but  when  the  question 
as  to  the  appropriation  of  payments 
is  purely  a  question  of  law,  a  bill 
in  equity  seeking  a  declaration  as 
to  wheilier  an  appropriation  was 
or  was  not  properly  made  is  demur- 
rable. The  Aherystwith  and  Welsh 
•       Coast  Railway  Company  r.  Piercy, 

2  Hem.  &  Mill.  713. 

Appropriation  by  the  Debtor. — 
The  first  rule  upon  the  appropria- 
tion of  payments,  (borrowed,  as 
observed  in  the  principal  case, 
from  the  Eoman  law,)  is  that  the 
debtor  has  in  the  first  instance  the 
option,  at  the  time  of  making  a 
jpayment,  to  appropriate  it  to  any 
of  the  debts  due  from  him  to  the 
creditor. 

"Quotiens,*"  says  the  Digest, 
''quis  debitor  ex  pluribus  causis, 
unum  debitum  solvit,  est  in  arbi- 
trio  solventis  dicere  quod  potius 
debitum  voluerit  solutum,  et  quod 
dixerity  id  erit  solutum."    And  it 


gives  as  a  reason,  <'  Possumns  enim 
certam  legem  dicere  ei  quod  solvi- 
mus."  Dig.  lib.  xlvi.  tit.  3,  L  1. 
See  also  French  Civ.  Code,  tit. 
1253. 

Our  own  law  is  well  illustrated 
by  an  early  case.  It  was  as  fol- 
lows:— The  defendant  owed  the 
plaintiff  certain  money  upon  a 
bond,  and  certain  money  for  wares 
sold,  as  it  appeared  by  his  book. 
At  the  day  when  the  money  be- 
came due  upon  the  bond,  the  de- 
fendant duly  tendered  the  money 
according  to  the  bond ;  the  plain- 
tiff accepted  it,  and  said  it  diould 
be  for  the  debt  due  by  his  book, 
and  not  for  the  other  debt ;  but 
the  defendant  said  he  paid  it  upon 
his  bond  and  not  otherwise  ;  and 
the  plaintiff  crossed  his  book,  pre- 
tending the  book-debt  to  be  dis- 
charged, and  brought  an  action  of 
debt  upon  the  bond.  And  it  was 
adjudged  against  him ;  for  it  wa« 
said  "  the  payment  is  to  be  in  that 
manner  that  the  defendant  would 
pay  it,  and  not  according  to  the 
words  of  the  plaintiff  how  he  would 
accept  it."  Anon.,  Cro.  Eliz.  68  ; 
see  also  Bois  v.  Oranfield,  Sty.  239  ; 
PinneVs  Case,  5  Co.  117  b. ; 
Peters  v.  Anderson,  5  Taunt.  596  ; 
Malcolm  v.  JScott,  6  Hare,  570, 
Smith  V.  Smith,  9  Beav.  80 ;  Attor- 
ney-General of  Jamaica  v.  Mander- 
son,  6  Moo.  P.  0.  C.  239,  255  ; 
Waugh  v.  Wren,  11  W.  R.  (L.  C.) 
244. 

The  intention  of  the  person 
making  the  payment,  as  to  the 
mode  of  appropriation,  may  not 
only  be  manifested  by  him  in  ex- 
press terms  {Ex  parte  Imbert,  1 
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I>e  G.  &  Jo.  152),  bnt  it  may  be 
collected  either  from  his  condnct  at 
the  time  when,  or  from  the  circmn- 
stances  nnder  which,  the  payment 
was  made.  For  instance,  where 
a  creditor  to  whom  seyeral  debts 
are  due  makes  an  application 
for  the  payment  of  one  of  them, 
and  the  debtor  in  consequence 
thereof  makes  a  payment,  it  will 
be  implied  that  it  was  his  intention 
to  appropriate  it  to  the  discharge 
of  the  debt  in  respect  of  which 
the  application  was  made.  Thus 
in  Shaw  v.  Picion^  4  B.  &  0. 
715,  Messrs.  Howard  &  Gibbs, 
attorneys,  haying  themselves  large 
demands  against  Lord  Alyanley, 
npon  bill  transactions  with  himself 
and  also  as  agents  for  several  other 
persons  to  whom  Lord  Alyanley 
had  granted  annnities,  for  which 
Lord  Foley  was  surety,  caused  an 
attorney  to  make  an  application  to 
Lord  Alyanley  and  Lord  Foley  on 
behalf  of  the  annaitants,  and  Lord 
Alyanley,  in  consequence  of  that 
application  and  the  remonstrances 
of  Lord  Foley,  paid  to  Howard  and 
Gibbs  certain  soms  of  money,  with- 
out making  any  express  appropria- 
tion of  them  at  the  time  of  pay- 
ment. It  was  held  by  the  Oourt  of 
King's  Bench  that  Lord  Alyanley 
ou^t  to  be  considered  as  haying 
appnqiriated  the  payment  on  ac- 
count of  the  annuitants. 

Upon  the  same  principle,  money 
arising  from  the  realization  of  a 
particular  securiiy  will  be  pre- 
sumed to  be  appropriated  in  pay- 
ment of  the  secured  debt.  Tlius, 
in  Tounff  y.  English^  7  Beay.  10,  the 
plaintiff,  an  equitable  mortgagee 


for  £600,  lent  the  title-deeds  to 
the  defendant  Englisli,  the  mort- 
gagor, to  enable  him  to  arrange  a 
sale  of  the  property,  upon  an  ex- 
press undertaking  that  they  were  to 
be  returned.  English  paid  to  the 
plaintiff  £300  received  by  him  as 
the  first  instalment  of  the  purchase 
money,  and  afterwards  became 
bankrupt.  It  appeared  that  Eng- 
lish was,  previous  to  the  payment 
of  the  £300,  indebted  to  the  plam- 
tiff  on  a  trade  account  to  a  larger 
amount.  It  was  contended  by  the 
plaintiff  that  as  no  application  had 
been  made  by  English  of  the  £300 
paid  by  him,  the  plaintiff  had  a 
right  to  attribute  it  to  the  trade 
account^  thus  leaving  the  equitable 
mortgage  undischarged.  However, 
Lord  Langdale,  M.  B.,  held  that 
the  payment  was  to  be  understood 
as  being  made  on  the  mortgage 
account.  ^In  support  of  the 
plaintiff's  claims,"  said  his  Lord- 
ship, ''he  alleges  that  nothing 
was  said  as  to  the  application  of 
the  money  which  he  received ;  and 
he  insists  thi^  in  the  absence  of 
express  direction,  he  has  a  right  to 
make  the  application  most  bene- 
ficial to  himself.  But  it  appears 
to  me,  from  the' nature  of  the 
transaction^  that  English  paid  this 
money  only  in  respect  of  the  plain- 
tifTs  right  to  the  mortgage,  and 
that  it  must,  frx)m  the  circum- 
stances, be  understood,  that  Eng- 
lish meant  the  payment  to  be 
applied  towards  satiEfaction  of  the 
mortgage."  See  also  Brett  v. 
Marsh,  1  Vem.  468 ;  Stoveld  v. 
Eade,  4  Bing.  154;  Waters  v. 
TompMnSy  2  Cr.  M.  &  Rose.  723  ; 
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Knighi  y.  Bowyer,  4  De  G.  &  Jo. 
619;  Pearl  v.  Deacotiy  24  Beav. 
186;  1  De  G.  &  Jo.  461;  Attorney- 
Oeneral  of  Jamaica  v.  Manderson^ 
6  Moo.  P.  C.  C.  239,  255. 

Again,  it  has  been  laid  down  that 
"  the  payment  of  the  exact  amonnt 
of  goods  previously  supplied  is 
irrefragable  evidence  to  show  that 
the  sum  was  intended  in  payment 
of  those  goods,"  per  Lord  EUen- 
borough,  C.  J.,  in  Marryatk  v. 
White,  2  Stark.  102. 

So  where  payment  is  made  to 
a  creditor  of  sums  within  the 
time  allowed  for  discount,  and  on 
which  discount  is  allowed,  it  will 
afford  a  strong  inference  (in  the 
absence  of  proof  to  the  contrary), 
that  the  debtor  intended  to  appro- 
priate the  sums  so  paid,  in  dis- 
charge of  debts,  with  regard  to 
which  the  time  had  not  expired 
within  which  a  discount  was  to  be 
allowed,  and  not  in  discharge  of 
others  the  term  of  credit  for  which 
had  expired,  lb.  101.  See  also 
Neumarch  v.  Clay,  14  East^  239 ; 
Taylor  v.  Kymer,  3  B.  &  Ad.  320 ; 
Wright  t.  ffickling,  2  Law  Eep. 
(0.  P.)  199. 

It  was  upon  the  same  principle 
that  the  Eoman  law  appropriated  a 
payment  to  a  debt  which  had  be- 
come ahready  due,  in  preference  to 
appropriating  it  to  one  not  due, 
and  which  consequently  the  debtor 
was  not  under  any  obligation  to 
pay.  **Quod  si  forte  &  neutro 
dictum  sit,  in  his  quidem  nomini- 
bus  qu83  diem  vel  conditionem 
habuerunt,  id  videtur  solutum, 
cujus  dies  venit"  (Dig.  lib.  xlvi. 
tit.  3,  1.  3,  §  1).    «  Nam  cum  ex 


pluribus  causis  debitor  pecuniam 
solvit,  Julianus  elegantissimd  putat 
ex  ea  causa  eum  sol^isse  videri 
debere,  ex  qua  tunc  cum  solvebat, 
compelli  poterit  ad  solutionem"* 
(1. 103).  Maecian.  lib.  ii.,  Pideicom. 

Where  there  is  a  subsisting  de- 
mand between  two  parties,  as  for 
instance,  where  a  customer  is  in- 
debted in  a  particular  sum  to  his 
banker,  and  the  debtor  makes  a 
payment  generally,  it  will  be  con- 
sidered as  a  payment  and  not  as  a 
deposit.  Hammereley  v.  Knowles, 
2  Esp.  666. 

Where  several  debts  are  due, 
some  of  which  are  barred  by  the 
Statute  of  Limitations,  and  some 
not,  if  a  payment  is  made  on 
account  of  principal  or  interest 
generally,  it  seems  that  the  infer- 
ence will  be  that  the  payment  is 
made  on  account  of  those  debts 
not  barred  by  the  statute.  Thus 
in  Nash  y.  Hodgson,  6  De  G.  Mac. 
&  G.  474,  A.  gave  three  joint  and 
several  promissory  notes  to  the 
plaintiff.  Two  were  dated  respec- 
tively the  29th  September,  1839, 
and  the  27th  January,  1840,  and 
another  for  £200  was  dated  the 
12th  of  Juye,  1841.  In  the  latter, 
A.  was  joined  by  B.  (to  whom  he 
afterwards  became  an  executor). 
The  plaintiff,  in  December,  1846, 
'^  applied  to  A.  for  a  payment  on 
account  of  interest  then  due  to 
her."  On  the  16th  of  that  month 
he  paid  to  her  £5,  as  she  alleged, 
"  on  account  of  interest  generally." 
She  afterwards  made  an  indorse- 
ment on  the  promissory  note  of 
1841,  that  the  £5  had  been  re- 
ceived "for  interest  due  on  this 
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note.'*  A  claim  was  filed  by  the 
plaintiff,  on  the  16th  September, 
1850,  for  payment  of  the  last-men- 
tioned note  against  the  executors 
of  B.  The  question  raised  was 
whether  the  promissory  note,  which 
but  for  the  payment  of  the  £5 
would  previous  to  the  filing  of  the 
claim  hare  been  barred  by  the 
Statute  of  Limitations,  was  taken 
out  of  its  operation  by  such  pay- 
ment. It  was  held  by  the  full 
Court  of  Appeal  (reversing  the 
decision  of  Sir  W,  Page  Woody 
V.  C,  reported  Kay,  650),  that  the 
payment  was  attributable  to  the 
note  of  1841,  and  that  the  effect  of 
the  payment  was  to  prevent  the 
operation  of  the  Statute  of  Limi- 
tations- "What,"  said  Lord  Oan- 
worih,  C,  "I  deduce  fi^m  the 
authorities  is,  that  where  a  pay- 
ment is  made  as  principal,  the 
effect  of  it  will  be  to  take  out  of  the 
operation  of  the  statute  any  debt 
which  is  not  barred  at  the  time  of 
payment,  but  that  it  will  not  revive 
a  debt  which  is  then  barred ;  and 
that  where  there  are  several  debts, 
the  infer^ce  will  be  that  the  pay- 
ment is  to  be  attributed  to  those 
not  barred.  What  may  be  the 
effect  where  there  is  a  single  debt 
consisting  of  several  items,  some 
of  which  are  barred  and  some  not^ 
may  be  doubtful.  Exactly  the 
same  principle  applies  if  the  pay- 
ment is  made  in  respect  of  interest. 
I  cannot  therefore  concur  in  the 
decision  of  the  Vice-ChanceUor. 
It  appears  to  me  in  this  case  that, 
there  being  three  promissory  notes, 
two  barred  and  one  not  barred, 
and  a  payment  made  on  account 


of  interest  generally,  this  payment 
must  be  attributed  to  the  note 
which  was  not  barred ;  and  if  this 
were  not  so,  the  only  effect  would 
be  to  treat  it  as  a  payment  on 
account  of  all,  so  that  in  either 
case  the  £200  note  would  be  kept 
alive." 

ApproprtaUon  by  the  Creditor. — 
The  second  general  rule  laid  down 
upon  this  subject  is  that  if  the 
debtor  do  not  make  the  appropria- 
tion, the  creditor  may  do  so.  Ood» 
dardY.  Cox,  2  Str.  1194;  Bloaa  v. 
Outtingy  cited  f^. ;  Hall  v.  Woody 
14  East,  243  n.;  Kvrhy  v.  Ths  Duke 
of  MarlborougJiy  2  Mau.  &  Selw.  18; 
Hutchinson  v.  Belly  1  Taunt.  564? 
Dawson  v.  Remnanty  6  Esp.  N.  P.O. 
26 ;  Petere  v.  Andersony  5  Taunt. 
596,  601 ;  Origg  v.  GockSy  4  Sim. 
438. 

And  a  court  of  law  will  recog- 
nize his  appropriation  in  discharge 
of  a  purely  equitable  debt.  Bosan^ 
quel  V.  Wrayy  6  Taunt.  597;  Nash 
V.  Hodgsony  6  De  G.  Mac.  &  6. 
474,  484.  This  rule  we  have 
adopted  from  the  Roman  law, 
according  to  which  "  quotiens  non 
dicimus  id  quod  solutum  sit,  in 
arbitrio  est  accipientis  cui  potius 
debito  acceptum  ferat."  Dig.  lib. 
xlvi.  tit.  3, 1. 1. 

We  have  not  however  adopted 
the  restriction  placed  upon  the 
second  rule  by  the  Roman  law, 
namely,  that  the  party  receiving 
the  payment  must  make  an  tmnie' 
diate  appropriation  of  it  (Dig.  lib. 
xlvi.,  tit.  3,  1.  1),  inasmuch  as, 
according  to  our  law,  the  payee 
may  make   the  appropriation  at 


Digitized  by 


Google 


22 


DEVAYNES  V.  NOBLE: 


any  time  before  the  matter  comes 
to  trial,  and  he  ifi  not  bonnd  to 
give  notice  thereof  to  the  payor. 
PhilpoU  V.  Jonesy  4  Nct.  &  Mann. 
16;  2  Ad.  &  Ell.  44;  SimBon  v. 
Ingham,  2  B.  &  C.  65,  As  to  the 
Scotch  law,  which  is  the  same,  see 
Campbell  v.  Dent,  2  Moore,  P.C.C. 
292. 

K  however  a  payee  has  made  an 
act  of  appropriation  which  he  has 
commnnicated  to  the  payor,  he 
cannot  set  np  against  it  a  subse- 
quent act  of  appropriation.  Fraser 
V.  Btrch,  3  Knapp,  380,  401 ;  Bo- 
dmham  v.  Purchas,  2  Bam.  &  Aid. 
89  ;  Bank  of  Scotland  v.  Christtej 
8  0.  <&  F.  214  ;  and  see  Wic&ham 
V.  Wickham,  2  K.  &  J.  478. 

Where  there  are  two  debts,  the 
one  lawftd,  and  the  other  claimed 
upon  a  contract  forbidden  by  law, 
the  creditor,  it  seems,  would  not 
be  allowed  to  appropriate  a  pay- 
ment to  the  satisl^tion  of  the  un- 
lawful demand.  Wr^fht  v.  Lamg, 
8  B.  &  C.  165;  4  D.  &  R.  783;  Ex 
parte  Eandleson,  2  Deac.  &  Chit. 
534;  and  see  Ribhana  v.  Orickett, 
1  B.  &  P.  264. 

Where,  however,  one  of  two  debts 
is  due,  on  account  of  a  contract  not 
absolutely  tmlawfnl,  but  upon  which 
the  creditor  is  prevented  from  suing 
by  some  statute  framed  for  the 
protection  of  the  debtor  from  par- 
ticular actions  and  suits,  the  cre- 
ditor may  appropriate  the  payment 
to  such  demand  and  sue  upon  the 
other  debt.  Thus  where  two  debts 
are  due  to  a  man,  to  the  first  of 
which  the  debtor  might  in  an  action 
successfully  plead  the  Statute  of 
Limitations,  if  he  pay  a  sum  ge- 


nerally to  his  creditor  without 
making  any  appropriation  thereof, 
the  creditor  may  appropriate  it  to 
payment  of  such  debt,  so  that  he 
might  sue  upon  the  other.  MUls 
V.  Fowkes,  5  Bing.  N.C.455;  Phil- 
pott  V.  Jones,  2  Ad.  <fe  Ell.  41; 
and  see  Costello  v.  Bttrke,  2  J.  &  L. 
665. 

The  same  result  follows  where 
the  right  of  action  for  one  of  two 
debts  is  barred  by  the  Act  regu- 
lating the  sale  of  spirituous  liquors 
on  credit.  Gruickshanks  v.  Rose, 
1  Moo.  &  Rob.  100 ;  PMlpoH  v. 
Jones,  2  Ad.  &  Ell.  41. 

Upon  the  same  principle  it  has 
been  held  that  where  an  attorney 
has  claims  in  respect  of  costs 
against  a  Ck)rporation,  some  of 
which  he  can  enforce  at  law,  and 
some  of  which  he  cannot  recover, 
by  reason  of  his  appointment  not 
having  been  made  under  seal,  and 
money  has  been  paid  to  him  by 
the  Corporation  generally  on  ac- 
count, he  can  appropriate  such 
payments  to  the  latter  claims,  be- 
cause although  they  could  not  be 
the  subject  of  an  action  at  law,  they 
are  just  and  equitable.  Arnold 
V.  The  Mayor  of  Poole,  4  Man. 
&  Gr.  860,  897;  2  D.  N.  S.  574;  5 
Scott,  N.  R.  741 ;  see  also  Lamp- 
rell  V.  BilUricay  Union,  8  Eidi. 
288. 

But  although  where  there  are 
two  debts,  one  of  which  is  barred 
by  the  statute,  as  for  instance,  the 
Statute  of  Limitations,  the  credi- 
tor, upon  a  payment  being  made 
generally,  may  appropriate  it  to- 
wards satisfaction  of  the  debt  al- 
ready barred,  still  that  appropria- 
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tion  will  have  no  eflPect  upon  the 
operation  of  the  statnte.  Thos, 
in  the  well-known  case  of  Mills  v. 
FawkeSy  5  Bing.  N.C.  455,  a  debtor 
who  owed  his  creditor  some  debts 
from  a  period  longer  than  six 
jearsy  and  others  from  a  period 
within  six  years,  paid  to  him  a  som 
of  money  without  appropriating  it 
to  any  particular  debt,  it  was  held 
by  the  Court  of  Common  Pleas 
that  such  payment  was  not  a  pay- 
ment on  account,  to  take  out  of  the 
Statute  of  Limitations  the  debts 
due  longer  than  six  years,  but  that 
the  creditor  might  at  any  time 
apply  such  payment  to  the  debts 
due  longer  than  six  years.  "  Here," 
said  Tmdalj  C.  J.,  ''as  there  was 
no  appropriation,  nor  any  evidence 
of  an  intention  on  the  part  of  the 
debtor  to  apply  the  payment  in 
part  discharge  of  one  of  the  earlier 
items,  I  think  it  has  not  the  efiEect 
of  exempting  them  from  the  ope- 
ration of  the  statute.  Then  comes 
the  question,  has  the  plaintiff  a 
right  to  apply  that  payment  in 
satisfaction  of  the  prior  debt  barred 
by  the  statute  ?  For,  though  the 
plaintiff  is  bound  by  the  statute 
with  respect  to  his  right  to  sue  the 
defendant,  yet  where  the  debtor 
has  made  no  appropriation  of  the 
money,  the  law  as  to  its  applica- 
tion remains  the  same  as  before. 
The  civil  law,  it  is  said,  applies  the 
payment  to  the  more  burdensome 
of  two  debts,  where  one  is  more 
burdensome  than  the  other;  but  I 
do  not  think  that  such  is  the  rule 
of  our  law.  According  to  the  law 
of  England,  the  debtor  may,  in  the 
first  instance,  appropriate  the  pay- 


ment,— 'solvitur  in  modum  solven- 
tis;'  if  he  omit  to  do  so,  the  credi- 
tor may  make  the  appropriation; 
'recipitur  in  modum  recipientis,' 
but  if  neither  make  any  appropria- 
tion the  law  appropriates  the  pay- 
ment to  the  earlier  debt.  The  de- 
fendant here  contends  that,  where 
the  creditor  &ils  to  make  any  ap- 
propriation at  once,  the  law  will 
appropriate  the  payment  to  the 
more  burdensome  debt;  but  the 
decisions  are  clearly  the  other  way. 
Thus  in  Ooddard  v.  CSms,  2  Str- 
1194,  where  the  defendant  being 
indebted  to  the  plaintiff  for  coals 
delivered  to  his  wife  dum  sola,  and 
to  himself  after  coverture,  made  a 
payment  without  any  specific  ap- 
propriation, it  was  held  the  plain- 
tiff might  apply  the  money  in  dis- 
charge of  the  debt  contracted  by 
the  wife  dum  sola.  Then  in  Phd- 
pot  V.  Jones  J  2  Ad.  &  EIL  41,  where 
the  debt  was  for  goods  and  spirits 
supplied  in  quantities  not  amount- 
ing to  20^.  at  a  time,  for  which 
the  plaintiff  was  precluded  from 
recovering  by  24  Geo.  II.,  a  40,  s. 
12,  the  plaintiff  was  allowed  to 
i^ply  to  the  spirits  an  unappro- 
priated payment  made  by  the 
debtor;  and  Lord  Denman^  C.  J., 
said  he  might  so  apply  it  at  any 
time.  In  Peters  v.  Anderson,  6 
Taunt.  596,  where  a  debt  was  due 
from  the  defendant  to  the  plain- 
tiff on  a  covenant,  and  a  debt  on 
simple  contract,  and  the  defendant 
delivered  goods  in  payment  with- 
out appropriating  them  to  eith^ 
debt  in  particular,  it  was  held  that 
the  plaintiff  might  appropriate 
them  to  the  debt  for  which  he  had 
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the  worse  security.  In  Bosanquet 
V.  Wray,  6  Taunt.  597,  it  was  held 
that  a  creditor  receiving  money 
without  any  specific  appropriation 
by  the  debtor,  might  be  permitted 
in  a  court  of  law  to  ascribe  it  to 
the  discharge  of  a  prior  and  purely 
equitable  debt,  and  sue  him  at  law 
for  a  subsequent  legal  debt. 

<<  These  cases  show  clearly  that 
the  receiver  has  a  right  to  (yppro- 
priate,  if  the  payor  omit  to  do  so; 
and  Simeon  v.  Ingham,  2  B.  <fe  C.  65, 
that  he  may  make  the  appropriation 
any  time  before  action.  Best,  J., 
was  the  only  judge  who  said  that 
the  appropriation  must  be  made 
within  a  reasonahU  time;  but  if 
that  were  necessary,  it  has  been 
made  within  a  reasonable  time  here. 
And  this  is  not  even  the  case  of 
one  debt  being  more  burdensome 
than  another,  for  if  a  debtor  wishes 
to  do  what  is  just,  there  are  many 
cases  in  which  he  will  not  set  up 
the  Statute  of  Limitations."  See 
also  Williams  v.  Oriffiih,  5  M.  &  W. 
800;  Nash  v.  Hodgson,  6  De  G. 
Mac.  &  6.  474.  We  may  there- 
fore consider  Meggot  v.  Mills, 
1  Lord  Raym.,  286,  and  Dawe  v. 
Holdsworth,  1  Peake,  N.P.C.  64,  to 
be  OTerruled. 

Where  one  debt  is  certain,  and 
another  uncertain  or  disputed,  as 
for  instance,  if  there  be  a  legal 
debt,  and  a  claim  which  would  only 
become  a  legal  debt  on  a  settle- 
ment of  partnership  accounts  and 
a  striking  of  a  balance,  the  general 
payment  will  be  applicable  to  the 
legal  debt.  Ooddard  y.  Hodges,  1 
G.  <&  M.  33,  39 ;  and  see  and  con- 
sider Bum  V.  Boulton,  2  C.  B.  476. 


Upon  the  same  principle,  if  two 
debts  be  due  from  a  man,  one  from 
him  as  executor,  the  other  from 
him  in  his  own  right,  and  he  make 
a  general  payment,  the  creditor 
will  not  be  allowed  to  appropriate 
it  in  discharge  of  the  debt  due  in 
his  character  as  representative,  for 
the  validity  of  sudi  demand  may 
depend  on  the  question  of  assets, 
and  the  manner  of  administering 
them.  Goddard  Y.  Cox,  2  Sir AlU. 
See  Dig.  lib.  xlvi.  tit.  3,  1.  3,  §  1, 
and  1.  103  Msscian.  lib.  ii.  Fidei- 
com. 

Where  the  demand  of  a  creditor 
is  entire,  he  will  not  be  allowed  to 
split  it  into  two  demands,  and  ap- 
propriate a  general  payment  to  the 
one  which  is  most  advantageous  to 
him  to  be  paid.  Thus  in  James  v. 
Child,  2  Cr.  &  Jer.  678,  an  attorney 
having  delivered  a  bill  containing 
taxable  items,  and  charges  not  tax- 
able, and  a  general  payment  was 
made  on  account,  it  was  held  by 
the  Court  of  Exchequer  that  the 
attorney  could  not  appropriate  the 
payment  in  discharge  of  the  taxable 
items  and  sue  for  the  other  charges 
without  delivering  a  signed  bill 
pursuant  to  the  statute. 

Appropriation  by  the  Law  when 
not  made  by  the  Debtor  or  Creditor. 
— Where  neither  party  makes  an 
appropriation,  the  law  will  appro- 
priate the  payment  to  the  earlier, 
and  not,  as  the  Roman  law,  to  the 
most  burdensome  debt. 

Upon  these  grounds,  as  was  held 
in  the  principal  case,  where  money 
is  paid  to  one  party  on  a  general 
account,  as  for  instance,  a  banking 
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account^  and  no  direction  is  given 
\yy  the  payor  as  to  its  appropriation, 
and  no  appropriation  made  bj  the 
payee,  ihe  money  paid  will  go  in 
disdiarge  of  the  first  items  on  the 
other  side.  {Bodmham  y.  Purchase 

2  B.  &  Aid.  39 ;  Taylor  v.  Kymer^ 

3  B.  &  Ad.  333;  Field  t.  Carr,  6 
Bing.  13;  Ex  parte  WkUworfh,  2 
Mont.  Deac  &  Be  G.  164;  Pember- 
ion  T.  Oahes,  4  Ross.  154 ;  Simson 
T.  Ingham^  2  B.  &  G.  65;  Brooke  t. 
Enderhy,  2  Brod.  &  Bing.  70; 
SiemdaU  y.  Hankmeon^  1  Sim. 
393 ;  Smith  y.  WigUyy  3  Moo.  & 
Sc.  174;  Beale  y.  Caddick,  2  H.  & 
Norm.  326.  See  also  HoUond  y. 
Teed,  7  Hare,  50;  Siebel  y.  Spring- 

field,  12  W.  R.  (Q.  R)  73;)  and  it 
is  immaterial  that  the  parties  were 
ignorant  of  the  role  of  law.  Be 
Medew^e  Trust,  26  Beay.  592; 
lierriman  y.  Ward,  IJ.  «fe  H.  371, 
377 ;  SeoU  y.  Beak,  6  Jnr.  N.  8. 
559. 

£yen  where  tmst  moneys  haye 
beoi  paid  into  a  bank  to  a  Itos- 
tee's  own  account,  and  cheques  are 
drawn  by  him  in  a  general  manner 
npon  the  bank,  the  payments  made 
by  the  bank  will,  as  in  the  principal 
case,  be  imputed  to  the  earlier 
items.  PenneU  y.  DeffeO,  4  De  O. 
Mac.  &  G.  372. 

Where  debts  dne  to  a  formor 
partnership  are  agreed,  npon  the 
formation  of  a  new  partnerdiip  be- 
tween a  partner  of  the  old  and  a 
new  partner  of  the  new  partna • 
ahip,  to  be  Iransferred  to  the  new 
firm,  as  part  of  the  aqntal  of  the 
new  partnership,  against  the  dd>t8 
dne  firom  the  old  partnership,  the 
moD^B  reodyed  by  Uie  new  part- 


nership mnst,  in  the  absence  of 
appro[Hiation  by  the  customers  or 
agreement  between  the  parties,  be 
applied  in  payment  of  the  earlier 
debts  of  the  old  partnership.  C?!?p- 
fanJ  V.  rottlrom,  1  West,  H.  of  Ixwds 
Cas.  164;  7  C.  <&  F.  349;  and  see 
S.  C.  in  Court  below,  3  Y.^fe  C.  625; 
Jones  y.  Matmd,  ib.  347 ;  and  see 
and  o(»isider  Pemberton  y.  Oaies, 
4  Buss.  154;  Wickhamr.  Wickkam, 
2  K  &  J.  478;  Beale  y.  Caddiek, 
2n.&  N(Hin.  326;  Geake  y.  Jack- 
son, 15  W.^  (C.  P.)  338. 

Ahhougfa,  in  ordinary  banking 
accounts,  as  is  laid  down  in  the 
principal  case,  the  presumption 
arises  that  it  was  intended  that  Uie 
first  item  of  the  d^it  side  of  the 
account  is  to  be  discharged  ot  re- 
duced by  the  first  item  on  the  cre- 
dit side,  that  presumption  may  be 
entirely  yaried  by  the  pardcnlar 
mode  of  dealing,  €r  any  stipulation 
between  the  parties,  as  fw  instance, 
one  which  shows  that  the  original 
liability  was  to  be  regarded  as  still 
continuing.  Thus  in  Henniker  y. 
Wigg,  4  Q.  B.  792;  1  Day.&  Mer. 
160,  it  appeared  that  the  defendant 
I^^^'^  ^^  borrowed  from  the 
plainti£&,who  were  bankers,  £1000, 
to  pay  off  a  balance  due  fitxm  him, 
on  his  account,  to  the  Xaticmal  and 
Proyindal  Bank,  and  a  bond  for 
that  sum  was  executed  by  the  de- 
fendants LioDel  and  Herbert  Wigg 
on  Uie  10th  January,  and  by  the 
defendants  Neriah  Wigg  the  elder, 
Nmah  Wigg  the  younger,  and 
Edward  Wigg  on  the  12th  of  Ja- 
nuary, 1837,  with  a  coaidition  sim- 
^  for  rqiayment  of  the  £1000 
and  interest  on  cnr  upon  the  6th  of 
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April,  1837.  Before  the  10th  Ja- 
nuary,  Lionel  Wigg  had  paid  into 
the  plaintiffs'  bank  two  several 
Bums  ;  namely,  £85  on  the  3rd  of 
January ;  £196  on  the  7th ;  and  on 
the  12th,  £102.  He  had  also  paid 
£35  on  the  11th.  The  defendant 
Lionel  Wigg  ceased  dealing  with 
the  National  and  Provincial  Bank, 
after  paying  to  them  £1294  6«. 
through  the  plaintiffs'  bank  (which 
said  sum  of  £1294  68.  was  the  first 
item  on  the  debit  Bide  of  his  ac- 
count in  the  pass-book  of  Lionel 
Wigg,  viz.  on  the  12th  of  January), 
but  commenced  a  banking  account 
with  the  plaintiffs,  the  first  transac- 
tions being  the  payment  by  him  into 
the  bank  of  the  said  sums,  before 
the  date  of  the  bond,  which  formed 
the  first  items  in  his  pass-book  on 
the  credit  side.  Between  the  open- 
ing of  his  account  and  his  failure, 
at  the  close,  on  the  10th  of  Sep- 
tember, 1840,  when  the  balance 
was  against  him  £1505  178.  11^., 
tlie  balance  had  been  in  his  favour 
to  a  greater  amount  than  was  due 
upon  the  bond,  both  for  principal 
and  interest.  An  action  of  debt 
on  the  bond  being  brought  by  the 
plaintiff  against  the  defendants 
who  had  severally  executed  the 
bond,  the  plea  was,  "  solvit  post 
diem."  And  the  question  which 
was  raised  for  the  decision  of  the 
Court,  upon  a  special  case,  was, 
whether  the  payments  by  the  de- 
fendant Lionel  into  the  bank  be- 
yond the  amount  of  the  bond,  or 
still  more,  the  balances  exceeding 
its  amount,  ought  to  have  been 
applied  in  discharge  of  the  bond. 
It  did  not  appear  what  was  the 


precise  nature  of  the  agreement 
between  the  parties  at  the  time  of 
giving  the  bond.  It  was  stated 
however  in  the  case,  that  in  the 
month  of  September,  1840,  Herbert, 
in  the  presence  of  Lionel  Wigg, 
expressed  a  hope  that  the  bank 
would  not  stop  his  brother  Lionel, 
as  they  had  the  security  of  the 
bond  for  £1000.  In  October  fol- 
lowing, the  defendants  Neriah  and 
Edward  expressly  avowed  their 
liability  to  pay  £1000  on  the  bond. 
On  the  7th  of  November  following, 
the  defendant  Neriah  wrote  to  the 
Manager  a  letter  in  terms  which 
admitted  his  liability.  Under  these 
circumstances  it  was  held  by  the 
Court  of  Queen's  Bench  that  the 
plaintiffs  were  entitled  to  recover, 
as  it  might,  in  default  of  express 
stipulation,  be  inferred  from  the 
language  and  conduct  of  the  par- 
ties after  the  execution  of  the  bond, 
that  they  intended  the  bond  to 
stand  as  a  continuing  security. 
"It  was  contended,"  said  Lord 
Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  "  that,  as 
the  bond  was  executed  by  some  of 
the  defendants  on  the  10th  of  Ja- 
nuary, and  by  aU  on  the  12th,  the 
sum  of  £1294  6«.  above  noticed 
must,  from  the  date,  have  included 
the  £1000  to  secure  which  the 
bond  was  given  ;  that  the  whole 
formed  one  account,  and  that  an 
ordinary  banking,  in  which,  accord- 
ing to  the  language  of  Sir  W. 
Grant,  M.B.,  all  the  sums  paid  in 
form  one  blended  fund,  the  parts 
of  which  have  no  longer  any  se- 
parate existence  ;  and  that  '  it  is 
the  first  item  on  the  debit  side  of 
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the  accoant  that  is  discharged  or 
HBdnced  by  the  first  item  on  the 
credit   side/     ClaytorCa   Case^    1 
Mer.   530,  672,  and  Bodenham  v, 
PurcTuis,  2  B.  &  Aid.  39,  in  which 
case  the  doctrine  of  Sir  W.  Grant 
was  fidly  adopted.    And  it  is  pre- 
Bomed    that,  generally  speaking, 
and  with  reference  to  a  case  like 
that  which   he   was   considering 
more  especially,  the  doctrine  of 
that  eminent  judge  admits  of  no 
donbt.    Bnt  it  is  equally  certain 
that  a  parUeular  mode  of  dealing^ 
and  more  especially  any  eiiptdaiion 
between  the  parlies^  may  entirely 
vary  the  case  ;  and  that  wonid  be 
the  effect  in  the  present  instance, 
if  it  should  appear  that  this  bond 
was  given  to  secure  the  plaintifb 
against  advances  which  they  might 
from  ti$ne  to  time  make  to  the  de- 
fendant Lionel    That  would  show 
that  the  amount  of  it  was  not  to 
be  brought  into  account  like  any 
other  item,  in  the  manner  supposed 
by  Sir  W,  GranL    What  was  the 
precise  nature  of   the  agreement 
between  the  parties  at  the  time  of 
giving  the  bond  does  not  very  dis- 
tinctly appear.    But  the  conduct 
and  language  of  the  defendants, 
or  some  of  them,  which  we  find 
detailed  in  the  case,  has  a  strong 
bearing  upon  this  point . . .  From 
this  evidence,  which  is  expressly 
submitted  to  our  consideration,  we 
know  not  at  what  conclusion  we 
can  possibly  arrive,  except  that  this 
bond  was  given  as  a  continuing  se- 
curity^ and  consequently  has  not 
been  discharged.**    See  also  WiU 
liams  V.  EawUnson^  10  J.  B.  Moore, 
371 ;  Simson  v.  Ingham^  2  B.  &  C. 


65;  Peases.  Hirst,  \QB.&GA22\ 
Jones  V.  Maundj  3  Y.  &  Coll.  Exch. 
Cas.  357,  and  note  at  p.  358 ;  Wick- 
ham  V.  Wickham,  2  K.  &  J.  478  ; 
Merriman  v.  Ward,  IJ.  &  H.  371. 

It  is  competent,  moreover,  for  a 
debtor  and  his  creditor  to  make  a 
new  contract,  varying  the  appro- 
priation of  past  payments  {Merri- 
man V.  Ward,  IJ.  &  H.  371,  378) ; 
but  an  executor  cannot  make  an 
appropriation  of  past  payments,  so 
as  to  revive  a  lapsed  liability 
against  the  estate.  Merriman  v. 
Ward,  IJ.  &  H.  371, 379. 

The  rule  that  where  money  is 
paid  generally,  without  any  appro- 
priation, it  ought  to  be  applied  to 
the  first  items  in  the  account^  is  sub- 
ject also  to  this  qualification,  that 
when  there  are  distinct  demands, 
one  against  persons  in  partnership, 
and  another  against  one  only  of 
the  partners,  if  the  money  paid  be 
the  money  of  the  partners,  the 
creditor  is  not  at  liberty  to  apply 
it  to  the  payment  of  the  debt  of 
the  individual :  that  would  be  al- 
lowing the  creditor  to  pay  the 
debt  of  one  person  with  the  money 
of  others.  Thompson  v.  Brown, 
1  Mood.  <&  Malk.  40. 

Where  a  person  is  indebted  to 
another  for  principal  and  interest, 
and  pays  money  to  him  generally, 
the  payment  will  be  in  the  first 
place  appropriated  in  payment  of 
the  interest,  and  afterwards  of  the 
principal  as  feu*  as  it  will  go.  See 
Chase  v.  Box,  Freem.  Eep.  by  Ho- 
vend.  261 ;  Orisp  v.  Bluck,  Ca.  t. 
Finch.  89.  So  where  one  of  two 
obligors  in  a  joint  and  several 
bond  had  become  bankrupt,  and 
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the  obligee  haying  by  several  divi- 
dends in  the  bankraptcy  been  paid 
twenty  shillings  in  the  ponnd  npon 
the  amount  of  principal  and  interest 
due  at  the  date  of  the  commission, 
also  carried  in  a  claim  in  respect  of 
the  same  bond  under  a  decree  in 
a  suit  for  the  administration  of 
the  estate  of  the  co-obligor,  who 
had  died,  it  was  held  by  Lord  CoU 
Unham,  C,  that  the  amount  due 
to  the  obligee,  in  respect  of  such 
claim,  was  to  be  computed  by 
treating  the  dividends  as  ordinary 
payments  on  account,  that  is,  by 
'  applying  each  dividend  in  the  first 
place  in  payment  of  the  interest 
due  at  the  date  of  each  dividend, 
and  the  surplus,  if  any,  in  reduc- 
tion of  the  principal  Bower  v. 
Marrts,  1  Cr.  &  PL  351. 

The  Roman  law,  which  in  this 
respect  was  the  same  as  our  own, 
says,  "  Si  neuter  voluntatem  su- 
am  expressit,  prius  in  usuras,  id 
quod  solvitur,  deinde  in  sortem 
accepto  feretur."  Cod.  Lib.  viiL 
tit.  53,  L  1.  And  even  if  the 
creditor  declared  that  he  had  re- 
ceived the  payment  "  on  account 
of  principal  and  interest,"  it  would 
have  been  appropriated  first  in 
payment  of  the  interest  "  Apud 
Marcellum,  lib.  xx.  Digestorum, 
quseritur,  si  quis  ita  caverit  debi- 
tori,  in  sortem  et  tisuras  se  acci- 
pere:  utrum  pro  rata  et  sorti  et 
usuris  decedat ;  an  vero  prius  in 
usuras,  et  si  quid  superest  in  sorte  ? 
Sed  ego  non  dubito,  quin  hsec 
cautio  in  sorte  et  m  usuras,  prius 
usuras  admittat ;  tunc  deinde,  si 
quid  superfuerit,  in  sortem  cedat 
(Dig.  lib.  xlvi  tit.  8,  L  5,  §  3). 


Nee  enim  ordo  scripturae  specta- 
tur,  sed  potius  ex  jure  sumitur  id, 
quod  agi  videtur"  (ib.  1.  6).  See 
also  French  Civ.  Code,  art.  1254. 

Where  interest  is  unpaid  on  a 
sum  of  money,  part  of  which  in- 
terest is  barred  by  the  Statute  of 
Limitations,  and  a  sum  is  paid  on 
account  of  interest  generally,  with- 
out any  appropriation  either  by  the 
debtor  or  creditor  at  the  time  of 
the  payment,  the  Court  will  not 
appropriate  the  sum  so  paid  in 
payment  of  the  interest  barred  by 
the  statute,  inasmuch  as  it  cannot 
be  held  to  be  really  due.  In  re 
Fitzmaurices  Minors,  15  Lr.  Ch. 
Eep.  445. 

Where,  moreover,  a  person  has 
two  demands  upon  another,  one 
arising  out  of  a  lawful  contract, 
and  the  other  out  of  a  contract 
forbidden  by  law,  and  the  debtor 
makes  a  payment  which  is  not 
specifically  appropriated  by  either 
party  at  the  time  of  payment,  the 
law  will  appropriate  it  to  the  de- 
mand recognized  by  the  law,  and 
not  to  that  which  it  prohibits. 
Thus  in  Wright  v.  Laing,  3  B.  & 
C.  165,  where  (previous  to  the 
abolition  of  the  usury  laws)  distinct 
sums  of  money  were  due  to  the 
creditor,  one  for  goods  sold,  the 
other  for  money  lent  on  a  usurious 
contract,  and  a  payment  was  made 
which  was  not  specifically  appro- 
priated to  either  debt  by  the 
debtor  or  creditor,  it  was  held  by 
the  Court  of  King's  Bench  that 
the  law  would  afterwards  appro- 
priate such  payment  to  the  debt 
for  goods  sold.  See  S.  G.  4  D.  <& 
E.783. 
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Where  there  has  been  no  appro- 
priation by  either  party,  and  there 
IB  no  reason  why  a  debt  should  be 
appropriated  to  one  debt  rather 
than  another,  it  will  be  apportioned 
between  them.     Thus  in  Favenc  v. 
Bennetty    11    East^    36,  where  a 
buyer  was  indebted  to  a  broker 
for  two  parcels  of  goods,  the  pro- 
perty of  two  different  persons,  and 
he  made  a  payment  to  the  broker 
generally,  which  was  lai^er  than 
the  amount  of  either  demand,  but 
less  than  the  two  together,  upon 
the  broker  becoming  insolvent,  it 
was  held  by  the  Court  of  King's 
Bench  that  such  payment  ought 
to  be  equitably  apportioned  as  be- 
tween the  several  owners  of  the 
goods  sold,  who  were  only  respec- 
tiyely  entitled  to  recover  the  differ- 
ence from  the  buyer.     See  also 
Nash  V.  Hodgsony  6  De  G.  Mac.  & 
G.  474. 


The  Roman  law  is  the  same, 
'^Illud  non  ineleganter  scriptum 
esse,  Pomponius  ait.  Si  par  et  die- 
rum  et  contractuum  causa  sit,  ex 
omnibus  summis  pro  portione  vi- 
deri  solutum."  Dig.  lib.  xlvi.  tit 
3,  L  8  ;  see  also  French  Civ.  Code, 
art.  1256. 

Appr(ypr%ation  of  Securities, — It 
may  be  here  mentioned  that  where 
a  security  has  been  deposited, 
with  a  creditor  generally,  and  the 
debtor  afterwards  becomes  bank- 
rupt, owing  two  debts,  one  of 
which  is  provHble  and  the  other 
not,  the  creditor  may  appropriate 
the  security  to  the  debt  which  is 
.  not  provable.  Ex  parte  ffuntery 
6  Ves.  94  ;  Mb  parte  ffavard, 
Cooke's  Bank.  L.  147  ;  Ex  parte 
Arkley,  ib.  149  ;  Ex  parte  John- 
souy  3  De  G.  Mac.  &  G.  218. 
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Instance  Court,  Dec.  ISth,  1801. 

[reported   3   C.   ROB.   ADM.   REP.   240.] 

Bottomry  Bonds. — Hypothecation.] — Power  of  a  master  over 
his  cargo  in  cases  of  distress : — A  master  may  hypothecate  his 
cargo  on  freight  for  repairs  in  a  foreign  port,  siich  repairs  being 
necessary  for  the  prosecution  of  his  voyage. 

This  was  a  case  of  considerable  importance  to  the  interests  of 
commerce,  respecting  the  power  of  a  master  of  a  vessel  to  hypo- 
thecate his  cargo  on  freight,  in  a  foreign  port,  for  the  repairing  of 
damages  sustained  by  the  ship  at  sea ;  such  repairs  being  abso- 
lutely necessary  to  enable  the  ship  to  proceed  on  her  voyage  for 
the  purpose  of  delivering  the  cargo  according  to  the  charter- 
party. 

A  statement  of  all  the  particular  facts,  together  with  the  prin- 
cipal documents,  will  be  found  in  the  Appendix,  3  C.  Rob.  Adm. 
Rep.  (Append.  No.  5,  p.  29,)  as  abstracted  from  a  very  minute 
account  of  the  proceedings  in  the  Court  of  Lisbon,  from  the 
petition  of  the  master  made  to  that  Court,  up  to  the  sentence 
recording  the  petition,  survey,  and  estimate,  etc. 

Arnold  and  RoUnson  for  the  petition. 

Putting  out  of  the  present  discussion  the  justness  of  the  account 
which  has  been  the  foundation  of  the  bond,  and  the  reality  as  well 
as  the  magnitude  of  the  difficulties  which  gave  occasion  for  it,  as 
matters  either  not  disputed,  or  if  disputed,  as  fit  to  be  settled,  as 
the  Court  has  intimated,  by  a  reference  to  the  Registrar  and  mer- 
chants, we  are  called  upon  to  show  by  what  authority  of  law  the 
master  of  a  carrier  vessel  can  pledge  the  cargo,  being  the  property 
of  a  general  freighter,  for  the  repairs  of  the  ship.  In  cases  not 
dependent  on  the  necessities  of  navigation,  it  would  be  idle  to 
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cont^d  for  such  a  power.  But  in  such  cases  adverting  to  the 
peculiar  situation  in  which  a  master  is  placed  in  times  of  danger, 
and  to  his  known  power  over  the  cargo  in  other  analogous  cases, 
such  as  jactus  and  ransom,  adverting  to  the  principles  of  the 
maritime  law,  which  impose  on  the  master  a  particular  trust,  and 
require  of  him  a  responsibility  in  cases  of  emergency  for  the  benefit 
of  the  owner  of  the  cargo :  it  seems  to  follow  as  an  essential  provi- 
sion of  the  same  system,  that  he  should  have  a  power  and  authority 
over  the  cargo,  adequate  to  the  purpose  of  discharging  his  duty,  and 
providing  for  a  safe  delivery  of  his  cargo  at  the  port  of  destination. 
Freight  is  not  earned  but  on  delivery ;  it  is  but  reasonable  on  that 
ground,  that  when  extraordinary  exertion  is  necessary  to  effect  that 
purpose  on  which  his  whole  interest  is  made  to  depend,  he  should 
have  so  much  authority  as  may  be  necessary  to  counteract  the  force 
of  temporary  accidents.  Again,  masters  are  forbidden,  even  in 
distress,  to  delay  their  voyage  for  want  of  money  in  a  foreign  port 
They  are  indeed  directed  to  write  to  the  proprietors  of  the  cargo, 
and  supply  themselves  in  that  way,  if  it  can  be  done  without  delay, 
but  at  the  peril  of  answering  for  damages  incurred  by  delay.  This 
responsibility  is  enjoined  upon  them  by  the  laws  of  Oleron,'  which 
are  in  a  peculiar  manner  incorporated  into  the  maritime  jurispru- 
dence of  this  country,  being  copied  into  the  Black  Book  of  the  Ad- 
miral^ as  part  of  its  substance,  and  being  continually  referred  to 
in  the  public  instruments  of  later  times'  (H.  6)  as  an  important 
part  of  the  maritime  l^w  of  this  country. 

Such  a  responsibility  must,  at  least,  be  provided  with  the  means 
of  conforming  to  it  Accordingly,  by  the  express  letter  of  the 
codes  of  all  the  States  of  Europe,  the  cargo  is  held  up  as  a  fund 
to  which  in  cases  of  necessity  the  master  is  allowed  to  resort  The 
master  may  bind  it  for  a  ransom  bill  (Consolato,  art  287) ;  or  if 
he  becomes  a  pledge  for  the  payment,  the  cargo  is  liable  for  his 

1  Laws   of   Oleron,    art   23. — **  Une  Et  quant  la  nef  sera  arrir^  k  droitte 

marcbant  frett  one  nef  et  la  charge,  et  la  descharge,  lea  yins,  que  le  maistre  aura 

metten  chemin;  et  entre  cette  nef  en  one  pds,  doivent  etre  an  fear  mys,  qne  lee 

port,  et  demeore  tant  qne  [denari]  Ini  aatrea  seront  vendns,  ne  k  greiginenr  fenr 

fiullent,  le  maistre  pnet  bien  envoyer  en  ne  k  moindre.  £t  anra  le  maistre  son  firett 

aon  pays,  pour  qnerir  de  Targent ;  mais  il  diceulz  vins  comme  il  prendra  des  antres. 

ne  doit  perdre  temps,  car  s*il  le  faisoit,  il  Et  c'est  le  jngeroent  en  cest  cas." 
est  tenn  k  prendre  anz  marchands  tons  les  '  *'  Contra  leges  maritimas  et  statntnm 

dommaiges  qn'ils  anront ;  mais  le  maistre  d'Oleron."     *'  Jnzta  lormam  et  statntnm 

pnet  bien  prendre  des  Tins  anz  marchanda,  d'Oleron.*' — Black  Book  of  the  Admi- 

et  les  Tendre  pour  avoir  son  estorement.  raiiy. 
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redemption.  He  may  throw  it  overboard  to  preserve  the  ship  in 
time  of  danger.  He  may  sell  a  part  in  port  to  provide  for  the 
necessities  of  the  ship,  and  enable  him  to  continue  his  voyage. 
The  Consolato  del  Mare^  art.  104,  directs  that  if  the  merchant  is 
present,  having  money,  he  shall  lend  it ;  if  he  has  not  money,  the 
master  may  sell  part  of  the  cargo,  giving  him  a  lien  on  the  ship 
for  his  security.  The  same  power  is  given  in  the  articles  of  the 
laws  of  Oleron  before  cited,  and  it  is  copied  into  the  code  of  almost 
every  State  in  Europe.  It  is  true,  the  words  of  these  ordinances 
describe  a  power  to  sell  a  part ;  but  that  is  not  to  be  taken  as  a 
less  power  than  the  power  of  hypothecation,  but  rather  as  a  greater 
power  including  the  other,  and  expressed  in  that  form  only  be- 
cause in  the  earlier  stages  of  foreign  commerce  it  would  appear 
best  adapted  to  obtain  credit,  inasmuch  as  a  bond  to  be  enforced 
in  a  distant  country  would  not  be  so  negotiable  and  so  acceptable 
to  a  foreign  merchant  as  the  absolute  sale  and  delivery  of  part  of 
the  cargo-  Nor  is  this  mere  inference  unsupported  by  fact.  The 
Ordinance  of  Antwerp,  art.  19,  does  incidentally  mention  the  power 
of  pledging  in  the  same  article  :  "  Le  mattre  du  navire  ne  pourra 
vendre  ni  engager  aucune  marchandise  tant  qu*il  trouvera  argent 
au  change  ou  grosse  aventure.  Poun*a  k  toute  extr^mit^  vendre 
des  marchandises  charg^es."  The  object  of  this  article  seems  to 
have  been  to  lay  restraint  on  the  master  in  ordinary  cases ;  yet 
the  power  of  engaging  the  cargo  is  forbidden  only  conditionally, 
and  Buh  modo ;  and  from  the  manner  in  which  it  is  mentioned,  it 
appears  to  have  been  considered  as  a  more  eligible  mode  of  raising 
the  necessary  sums  than  an  actual  sale.     In  the  same  manner  the 

>  Proceeding  on  the  supposition  that  105.  Supposing  that  the  merchants  on 

the  merchants  were  on  board,  and  having  board  had  no  money :  '  *  Se  11  patrone  della 

money :  **Ancora  6  tenuto  il  patrone  della  nave  ha  bisogna  di  denari  e  non  ne  tiOTa 

nave,  che  se  il  mercante  haveri  denari,  et  come  di  sopra  ^  detto,  et  chefusslno  in  loco 

che  fussero  in  loco,  che  il  patrone  della  sterile,  et  che  quelli  denari  havesse  di  bi- 

nave  havesse  bisogno  di  esarcie  o  alcuna  sogno  per  spacciamento  deUa  nave,  et  se 

cosa  che  necessaria  fusse  alia  nave,  il  mer-  gli  detti  mercanti  non  hanno  denari,  lore 

cante  gli  debba  prestare  in  quel  modo,  debbono  vender  della  lor  mercantia  per 

che  il  nocchiero  et  gli  altri  mercanti  co-  spacciare  la  nave,  et  nessuno  prestatore 

nosceranno  che  si  debbia  fare,  e  per  tale  n^  compagno  non  possono  dir  niente,  n^ 

ragione  tutti  li  compagni  et  prestatori  contrastare,    insino   che   que*    mercanti 

che  nella  nave  saranno  si  debbono  tutti  sieno  pagati,  salvo  che  gli  salari  di  marl- 

obligare  al  detto  mercante;  et  se  11  patrone  natL    Imperd  h  da  intendere,  cho  11  mer- 

della  nave,  o  gli  compagni,  o  gli  presta-  cante  veda  et  conosca  che  quello  che  lol 

tori  trovassino  alcun  huomo  che  gli  pres-  presterk,  sia  per  spacciamento  della  nave 

tasse,  il  sopradetto  mercante  non  h  tenuto  et  necessario  della  nave. " 
di  niente  al  loco  prestare.*' — 
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laws  of  Sweden,  having  forbidden  the  master  to  sell  more  of  the 
cargo  than  should  amount  to  a  fourth  part  of  the  value  of  his  ship, 
prescribe  a  punishment  if  he  exceeds :  **  Si  petulanti  modo  vendat 
vel  oppignat  navem  et  bona  in  universum,  ille  non  modo  tenebitur 
resarcire  exercitoribus  et  conductoribus  omnia  damna,  sed  etiam 
pro  delicto  suo  plectetur  "  (Jus.  Marit  Suec.  tit.  4,  c.  2,  §§  1,  2). 
In  the  same  manner  later  writers  speak  of  the  power  of  hypothe- 
cating the  cargo  in  cases  of  need  as  the  known  law.  MoUoy,  vol.  i. 
p.  334.  Bynkershoek,  in  a  treatise  on  bottomry,  describes  it, 
**  contractus  quo  tota  navis  et  partes,  et  si  hoc  actum  est,  etiam 
onus  pro  pecunia  erogata  pignori  ponitur.  Hsec  omnia  obligavit 
magister  et  obligare  potuit"  (Q.  Jur.  Priv.  1.  3,  c.«.16).  In  the 
common  law-books  of  this  country  it  appears  to  have  been  the 
settled  understanding  of  the  Court  of  King's  Bench  in  the  begin- 
ning of  the  last  century  (Justin  v.  Ballaniy  1  Salk.  84),  and  it  is 
adverted  to  by  modem  writers  of  high  authority,  as  continuing  to 
be  the  law  at  this  day.  Park,  p.  413.  In  addition  to  these  autho- 
rities, it  is  found  to  have  been  the  constant  practice  of  this  Court 
to  proceed  upon  such  bonds;  and  numerous  instances  are  pro- 
duced in  a  list  that  has  been  looked  up  since  this  question  was  first 
agitated,  in  which  money  has  been  paid  out  of  the  Court  on  bonds 
enforced  against  the  cargo.  On  these  grounds,  the  bondholder 
having  lent  his  money  imder  a  security  sanctioned  by  all  ancient 
principle,  recognised  by  constant  usage  and  practice,  and  not 
vitiated  by  any  misconduct  appearing  in  the  transaction,  is  en- 
titled to  the  authority  of  this  Court  to  enforce  the  payment  of  his 
debt 

The  King* 8  Advocate ^  Lawrence ^  Swahey,  AdamSy  for  the  pro- 
prietors of  the  cargo. 

On  a  question  of  great  importance  to  the  mercantile  world,  in 
which  the  possible  mischief  arising  from  an  abuse  of  the  power 
contended  for  might  be  immense,  it  was  to  be  expected  that  some 
very  cogent  and  direct  authority  would  have  been  produced  in 
support  of  such  a  demand.  Excepting  the  list  that  has  been  ex- 
tracted from  the  Registry,  of  which  it  does  not  appear  that  any  one 
case  was  a  contested  case,  it  may  be  safely  afl5rmed  that  nothing 
in  the  nature  of  a  judicial  precedent  has  been  produced.  It  may 
be  taken  therefore  as  an  admitted  fact,  that  no  such  authority 
exists.  To  supply  this  deficiency,  reference  has  been  made  to 
authorities  of  another  nature,  drawn  indirectly  from  principles 
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which  govern  analogous  cases,  as  they  are  called,  and  from  the 
loose  dicta  of  ancient  foreign  ordinances  and  writers  on  these  sub- 
jects. Such  authorities,  at  best,  are  but  very  unsatisfactory  in 
cases  of  great  importance.  They  will  appear  still  further  weakened 
by  the  observations  that  may  be  made  upon  them.  The  cases  of 
ransom  and  jactus  depend  on  other  principles,  arising  out  of 
urgent  and  instant  danger,  in  which  the  titles  of  property  are 
sacrificed,  with  every  other  consideration,  to  the  preservation  of 
human  life.  As  to  cases  of  authority  exercised  over  the  cargo, 
deliberately  and  in  safety,  in  a  foreign  port,  the  utmost  that  is 
directly  sanctioned  is  a  power  to  sell  a  part ;  but  this  arises  from 
principles  very  different  from  those  which  have  suggested  this 
action,  and  leading  to  consequences  very  different  from  what  the 
proprietors  of  this  cargo  will  suffer  if  the  demand  can  be  main- 
tained. The  master  is  the  appointed  agent  of  the  owner  of  the 
ship,  and,  as  such,  competent  to  bind  him  in  many  instances.  He 
is  bound  to  consult  the  benefit  of  the  owner  of  the  ship  as  to  the 
best  means  of  accomplishing  his  voyage.  The  ordinance  of  the 
Hanse  Towns,  tit.  6,  art.  2,  Emer.  v.  2,  p.  432,  contains  a  minute 
description  of  his  duty  in  such  situations,  and,  as  we  submit, 
prescribes  the  proper  limitation  of  his  power.  If  he  is  in  want  of 
repairs,  "  et  istic  loci  nullum  cambium  ad  exercitores  transmitten- 
dum  obtinere  queat,  aut  etiam  in  navi  nulla  bona  habeat,  quse 
meliori  cum  commodo  exercitorum,  quam  pecunia  sub  foenore 
nautico  excepta  vendere  possit ;  turn  hoc  in  casu  necessitatis,  pro 
servanda  navi  et  bonis,  habeat  potestatem,  nomine  universorum 
exercitorum,  tantum  pecuniae  sub  foenore  nautico  accipiendi,  quan- 
tum ad  reparationem  damni  et  alios  similes  casu  necessitatis  opus 
habet;  et  taliter  quicquid  foenori  accepit,  universi  exercitores 
solvere  tenebuntur."  The  whole  of  his  discretion  is  supposed  to 
be  exercised  pro  meliori  commodo  exercitorum ;  but  he  is  not  en- 
titled to  lay  any  burden  on  the  owners  of  the  cargo.  If  his  ship 
is  disabled  by  accident  and  storms  from  proceeding,  he  is  not 
bound  on  their  account  either  to  transship  or  to  repair.  It  is  said 
that  he  may  repair  or  that  he  may  transship,  but  the  law  lays  no 
obligation  upon  him  to  do  either.  If  he  judges  it  for  the  advantage 
of  his  owner,  various  modes  of  raising  money  are  offered  to  him, 
and  he  may  so  far  meddle  with  the  cargo  as  to  sell  a  part;  but  not 
as  agent  for  the  proprietor,  or  as  engaging  him  in  the  repair  of  the 
ship,  but  as  making  a  forced  loan,  as  it  is  termed,  for  the  benefit 
of  his  employer ;  and  for  which  the  proprietor  of  the  cargo  is  to 
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be  ultimately  indemnified,  at  the  price  at  which  the  remaining 
articles  sell  at  the  port  of  their  delivery.     In  no  case  was  it  de- 
signed that  the  proprietors  of  the  cargo  should  suffer  for  the  re- 
pairs of  a  ship  to  which  they  are  strangers,  and  under  the  direction 
of  a  man  for  whom  they  are  in  no  degree  responsible.     The  sale 
of  a  part  would  be  easily  compensated  to  them  by  the  value  of  the 
ship  and  freight ;  and  according  to  some  ordinances,  the  master 
was  himself  personally  liable  to  them  (Em.  v.  2,  p.  445).     Of  a 
very  different  nature  and  extent  is  this  power  of  hypothecating  the 
whole  cargo,  by  which  the  burden  of  repairing  the  damages  of  the 
ship  may  be,  in  the  event,  thrown  upon  the  cargo  ;  and  by  which 
all  distinctions  of  general  and  particular  average  may  be  over- 
turned, and  the  whole  expense  be  thrown  as  a  particular  average 
upon  a  person  no  way  interested  in  the  vesseL     Neither  the  Con- 
solato  nor  any  later  codes  mention  such  a  power.    If  there  are 
instances  in  which  writers  appear  to  attribute  such  a  power  to  the 
master,  they  will  be  found  to  be  instances  relating  to  cases  where 
the  master  is  also  the  consignee  of  his  owner,  and  the  domintis 
merdum^  as  well  as  the  master  of  the  ship.     There  is  a  passage  in 
Targa  which  points  strongly  to  such  a  combination  of  interests,  as 
necessary  to  support  such  an  act  of  authority  exercised  by  the 
master  over  the  cargo : — "  Quando  il  capitano  6  essercitori  imbar- 
cano  robbe  e  merci  di  proprio  conto,  puono  prender  danari  a 
cambio  maritimo  supra  corpo  e  merci  giontamente,  perchi  hanno 
la  dispositione  dell'  una  et  V  altra  materia ;  ecchi  le  dk^  bk  hypo- 
theca  pill  ampla"  (c.  3S,  n.  1.  Erm.  p.  477).      When  the  interests 
were  several,  as  the  necessary  interpretation  of  this  passage  seems 
to  imply,  no  such  power  could  exist  to  bind  the   property  of 
another  person.     Bynkershoek  also,  in  the  passage  cited,  seems 
to  refer  to  a  situation  where  the  ship  and  cargo  belonged  to  the 
same  person ;  at  least  it  is  far  from  appearing  that  he  meant  to 
assert  that  the  master,  qua  master,  was  empowered  to  hypothecate 
the  cargo  of  a  general  freighter  for  the  repairs  of  his  ship. 

Having  been  speaking  of  the  origin  of  bottomry,  and  the  simple 
form  in  which  it  continued  till  the  middle  of  the  seventeenth  cen- 
tury, as  a  power  given  to  the  master  in  distress  to  hypothecate 
the  vessel : — **  Ita  tamen  ut  duntaxat  de  navi  dominus  teneatur, 
non  ultra,'*  Bynkershoek  goes  on,  *'  ad  solos  magistros,  et  solas, 
ut  dixi,  naves  obligatas  pertinebat  hsec  causa  mutui  sed  deinceps 
protracta  est  ad  exercitores  sive  dominos,  et  mox  etiam  ad  dominos 
mercium.*'     So  far  the  powers  are  described  severally  according 
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to  the  several  interests.  It  is  not  said  that  by  the  latest  extension 
the  master  was  considered  as  competent  to  bind  the  goods,  as 
dominiLS  mercium.  In  a  following  passage,  discussing  the  per- 
sonal responsibility  of  the  master,  he  decides  against  it :  "  Nisi 
magister  sit  inter  ipsos  exercitores,  vel  onvs  pro  parte  ad  ipsum 
pertineat"  In  this  instance  there  was  clearly  a  combination  of 
interests,  which,  it  is  not  improbable,  continued  to  be  in  the  con- 
templation of  the  writer  during  the  next  page,  from  whence  the 
passage  cited  on  the  other  side  is  taken,  if  in  fact  the  words  "  hac 
omnia  obligare  potuitj*  are  to  include  the  onvs  mentioned  in  the 
preceding  sentence.  He  had  been  just  before  referring  to  some 
case  decided  in  the  Council  of  HoUand,  in  which  the  fact  might 
be,  that  the  master  was  part  owner  of  the  cargo ;  or  perhaps,  as 
is  more  probable,  the  cargo  might  not  be  amongst  the  things 
hypothecated ;  for  he  begins  the  whole  paragraph,  **  Dixi  et  naves, 
et  instrumenta  navium  pignori  dari,"  adverting  only  to  the  ship  ; 
and  he  concludes  immediately  after  the  sentence  relied  on,  "  Hbbc 
omnia  instrumenta,  salva  creditoribus,  non  magistro  vel  exercitori- 
bus ; "  as  if  his  consideration  were  directed  solely  to  the  case  of 
hypothecation  of  ship  and  furniture.  The  other  authorities  that 
have  been  cited  will  be  found  in  the  same  manner  irrelevant. 
Molloy  relies  entirely  on  the  Article  of  Oleron,  and  far  exceeds 
his  authority  in  the  dictum  which  he  advances  on  the  subject.  In 
the  same  manner  the  citation  from  Salkeld  is  a  mere  dictum  of 
the  reporter,  not  suggested  by  any  of  the  circumstances  of  the 
case,  nor  depending,  as  far  as  it  appears,  on  anything  that  fell 
from  the  Court ;  the  same  case  being  reported  by  Lord  Raymond 
without  any  such  observation.  The  passage  from  Mr.  Parke  rests 
solely  upon  Salkeld.  The  list  that  has  been  extracted  from  the 
Begistry  contains  no  instance  of  an  adjudged  case,  and  therefore 
cannot  be  conclusive. 

Upon  this  view  of  the  argument,  it  is  not  too  much  to  say  that 
nothing  has  been  produced  that  can  have  the  force  of  direct 
authority  to  support  this  demand.  It  is  in  its  consequence  of 
momentous  importance  to  the  interests  of  commerce,  and  may  be 
pregnant  with  incalculable  mischief,  if  a  power  so  easy  to  be 
abused  should  fall  into  the  hands  of  fraudulent  or  improvident 
persons. 

Arnold  and  Robinson  in  reply. 

As  far  as  the  policy  and  probable  effect  of  the  law  are  to  be 
considered,  it  would  not  be  diflScult  to  show  that  the  power  in 
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dispute  could  operate  only  beneficially  for  the  interest  of  the  pro- 
prietors of  the  cargo.     The  master  s  power,  as  an  absolute  power 
convertible  to  purposes  of  fraud,  would  in  no  degree  be  increased 
by  it.     The  cargo,  in  all  cases  where  no  supercargo  is  on  board, 
must  be  in  his  possession,  and  subject,  as  a  possible  accident,  to 
misapplication  and  abuse.     The  inducement  which  the  allowance 
of  the  authority  in  question  would  afford,  would  lead  him  to  come 
back  with  his  accounts,   and   submit  them   to  the  eye  of  his 
employer  and  the  strict  investigation  of  a  Court  of  Justice ;  a 
tenaptation  as  little  likely  to  suggest  measures  of  fraud  as  any 
that  can  be  conceived.    But  were  the  opportunity  of  abuse  greater, 
would  that  impeach  the  soimdness  or  necessary  utility  of  a  general 
principle  ?  or  can  it  be  supposed  that  this  danger  is  predominant 
over  every  other  consideration  of  maritime  jurisprudence ;  when 
as  far  as  the  not  inconsiderable  value  of  a  ship  extends,  that  is 
allowed  to  be  subjected  to  this  danger  by  every  code  that  exists  ? 
The  great  object  of  the  law  of  bottomry  is  to  secure  the  arrival  of 
the  ship  and  cargo  at  the  port  of  destination.     To  this  end,  a 
power  to  sell  the  ship  in  a  foreign  port  could  not  have  conduced, 
and  was  accordingly  never  entrusted  to  the  master.    His  power 
over  the  ship  is  specifically  limited  to  the  power  of  hypothecation. 
His  power  over  the  cargo  is  described  in  general  terms  to  be  a 
power  to  sell  a  part,  but  not  as  excluding  the  power  of  hypotheca- 
tion in  the  same  manner  as  the  power  of  selling  the  ship  is 
excluded ;  for  the  same  reason  does  not  apply.    The  final  success 
of  the  voyage  never  could  be  frustrated  by  such  an  alternative  as 
to  the  cargo.    In  the  ancient  state  of  commerce,  when  intercourse 
with  foreign  nations  was  more  limited,  hypothecation  would  not 
be  so  good  a  security  to  the  foreign  merchant  as  the  sale  and 
delivery  of  a  part,  and  therefore  in  the  simple  language  of  ancient 
codes,  the  most   obvious  remedy  was   alone   described,  not  as 
excluding,  but  rather  including,  tiie  alternative  of  hypothecation, 
as  a  milder  remedy  where  it  could  be  effectual.    Where  it  can  be 
applied,  it  is  imdoubtedly  a  milder  remedy,  inasmuch  as  it  en- 
sures, or  tends  to  ensure,  the  arrival  of  the  whole  adventure  at  its 
proper  port ;  and  thereby  provides,  that  if  a  sale  of  a  part  is  ulti- 
mately necessary,  it  shall  be  conducted  to  the  best  advantage,  in 
the  market  for  which  it  was  assorted,  and  in  the  hands  of  the 
proprietors  or  consignees.     Such  a  modificatiou  is  not  only  to  be 
inferred  from  the  spirit  of  the  ancient  codes,  and  the  nature  of 
the  subject,  but  is  incidentally  expressed  in  some  of  them  in 
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terms  that  are  too  clear  to  be  misunderstood.  The  regulations  of 
Antwerp  use  the  words,  "  ni  vendre,  ni  engager ; "  and  the  laws  of 
Sweden,  making  no  use  of  the  expression  "  oppignare,"  as  to  the 
amount  to  which  the  master's  power  to  sell  was  allowed,  but  pass- 
ing by  that  probable  contingency  without  ahy  observation,  or 
without  providing  any  punishment  for  it,  as  for  an  abuse  or  ex- 
tension of  his  power,  expressly  declare,  as  to  a  larger  amount, 
"Si  petulanti  modo,  .  .  .  vendat  vel  oppignat;"  he  shall  be 
responsible  to  the  owner  and  freighter,  "  exercitoribus  et  con- 
ductoribus,"  etc. 

The  express  prohibition  of  hypothecating  as  well  as  selling 
ship  or  good3  beyond  the  fourth  part  of  the  value  of  the  ship, 
connected  with  the  omission  of  any  mention  of  hypothecating 
within  the  limits  prescribed  for  selling,  justifies  us  in  supposing 
that,  as  far  as  the  master  was  allowed  to  sell,  he  was  not  prohi- 
bited from  hypothecating.  It  appears  also  that  he  was  equally 
free  to  act  in  this  manner  with  respect  to  the  goods,  whether  they 
belonged  to  the  owner  of  the  ship  or  not ;  for  his  responsibility 
being  put  severally,  when  he  was  responsible,  "  exercitoribus  vel 
conductoribus ; "  when  he  was  not  responsible  (that  is,  either  for 
hypothecating  or  selling  within  the  prescribed  limits),  it  would  be 
to  the  same  several  interests,  to  his  owner  or  freighter,  that  no 
responsibility  was  due.  It  cannot  therefore  be  maintained,  that 
in  all  cases  universally,  where  a  power  over  the  cargo  was  attri- 
buted to  the  master,  it  was  in  contemplation  of  an  union  of  inte- 
rest in  his  employer.  Indeed,  the  whole  of  that  hypothesis  seems 
to  be  unfounded.  It  is  built  upon  a  passage  in  Targa ;  but  that 
passage  does  not  relate  to  bottomry,  properly  considered,  as  the 
resource  for  cases  of  distress  in  a  foreign  port.  It  applies  to  the 
contrat  a  la  grosse,  at  the  commencement  of  the  voyage  in  the 
port  of  the  proprietors,  and  is  rather  to  be  taken  as  a  contract  on 
respondentia.  The  passage  is  so  cited  by  Em6rigon,  in  his  chapter 
Contrat  a  la  grosse,  having  been  passed  over  without  notice  in  the 
preceding  chapter,  where  the  writer  is  treating  expressly  of  the 
power  of  the  master  to  sell  part  of  his  cargo  in  a  foreign  port. 
The  same  observation  applies  to  the  argument  from  Bynkershoek. 
He  is  evidently  speaking  in  some  parts  of  the  chapter  on  bottomry, 
of  bonds  given  in  tiie  port  of  departure,  which,  as  to  the  cargo, 
must  be  bonds  on  respondentia;  on  this  account  he  may  have 
delivered  himself  with  less  perspicuity  than  is  generally  natural 
to  him.    But  in  the  passage  cited,  the  cargo  is  expressly  included. 
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as  being  under  the  power  of  the  master ;  and  the  obvious  sense 
of  his  terms  imports  it  to  have  been  his  opinion,  that  the  master, 
as  master  only,  was,  on  particular  emergencies,  competent  to  bind 
the  cargo.  On  any  other  supposition,  if  he  had  been  the  owner 
of  the  cargo,  or  the  constituted  agent  of  the  ship  and  cargo,  there 
would  have  been  no  reason  for  any  order  or  limitation  in  the 
manner  of  doing  it ;  he  might  have  elected  his  remedy,  either  on 
ship  or  cargo.  Instead  of  that,  it  is  now  put  subject  to  the  prior 
hypothecation  of  the  ship,  "Si  hoc  actum  est,  etiam  onus  pro 
pecunia  erogata  pignori  ponitur." 

Another  argument  has  been  built  on  a  supposition  that  the 
master  was  boimd  only  to  act  for  the  benefit  of  the  ship  ;  that  he 
was  not  called  upon  to  act  for  the  cargo ;  that  the  law  did  not 
authorize  him  to  bind  the  proprietor  of  the  cargo ;  and  that  his 
power  to  sell  a  part,  was  imderstood  only  as  a  power  to  make  a 
temporary  loan,  for  which  the  proprietor  must  in  all  instances  be 
indemnified.  It  has  been  before  observed,  that  the  master  is  in 
some  cases  made  responsible  to  the  owner  of  the  cargo  for  the 
delay  of  his  voyage  arising  from  distress.  It  will  be  a  sufficient 
answer  to  the  latter  part  of  this  argument  to  say,  that  the  fact 
of  a  supposed  indemnification  in  all  cases  cannot  be  maintained. 
It  appears  that  a  difiEierence  of  opinion  has  existed  in  writers  and 
in  codes  on  this  point.  The  laws  of  Wisbuy  had  provided  for 
such  an  indemnification,  and  directed, "  Le  navire  venant  a  se  per- 
dre,  le  maitre  sera  n^anmoins  tenu  de  payer  au  marchand  les  sus- 
dites  marchandises."  Valin  and  Pothier  seem  to  have  concurred 
in  this  opinion ;  but  Emerigon  opposes  them,  on  the  ground  that 
in  the  older  and  more  general  codes  it  never  had  been  so  established, 
and  he  cites  against  them  the  article  of  the  Consolato,  105,  and 
says,  "  n  ne  reserve  aux  propri^taires  des  marchandises  vendues 
qu'un  simple  privilege  et  pr^f^rence,  sur  le  navire."  He  cites  also 
the  23rd  article  of  Oleron,  and  the  19th  E^glement  d'Anvers,  to 
the  same  effect,  and  he  concludes  a  following  chapter  by  giving 
his  opinion  on  a  case  so  similar  to  the  present,  that,  excepting  the 
difference  of  sale  and  hypothecation,  it  is  directly  in  pgint.  From 
that  opinion  we  learn,  that  it  by  no  means  appeared  monstrous  or 
unreasonable  to  one  of  the  best  writers  on  maritime  law,  that,  in 
some  extreme  cases,  the  repairs  of  a  ship,  for  the  prosecution  of 
the  voyage,  might  be  greater  than  the  proceeds  of  the  diip  and 
firei^t,  and  that  on  such  an  occasion  a  loss  might  eventually  fall 
upon  the  cargo,  very  consistently  with  sound  principle  and  the 
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general  interests  of  commerce.  "  Si  au  lieu  de  prendre  des  demiers 
^  la  grosse,  le  capitaine  avoit  vendu  pour  cause  legitime"  (which 
could  only  be  distress  in  a  foreign  port)  "une  partie  des  marchan- 
dises  du  bord,  et  que,  au  retour  du  voyage,  le  navire  et  le  fret 
(aggrav6s  par  des  engagemens  post^rieurs  et  par  les  salaires  de 
r^quipage)  fuissent  insuffisans  pour  reembourser  le  prix  des  dits 
marchandises,  cette  partie  devroit  6tre  support6e  au  sol  la  livre 
par  les  autres  marchandises."  And  further:  "Celui  dont  les 
effets  sont  vendus,  pendant  le  voyage,  pour  les  n6cessit6s  de  la 
navigation,  n'a  pu  ni  s'y  opposer  ni  se  procurer  aucune  res- 
source  particuliere  contre  la  personne  du  capitaine.  II  est  done 
juste  qu*en  cas  d'insuffisance  du  navire  et  du  fret,  abandonn^es 
par  les  propri^taires,  la  perte  soit  r6gal6e  sur  I'universalit^  des 
chargeurs,  dont  la  condition  doit  fitre  4gale." 

JUDGMENT. 

Sir  W.  Scott. — This  case  has  been  learnedly  argued ;  and  I 
have  thought  it  due  not  only  to  the  arguments,  but  also  to  the 
extreme  importance  of  the  question,  as  affecting  the  commerce  of 
this  country,  to  take  some  time  for  deliberation  in  forming  my 
judgment  upon  it 

The  case  comes  on  upon  petition,  which  states,  "That  the 
imperial  ship  *  The  Gratitudine,*  having  on  board  a  cargo  of  fruit, 
and  bound  from  Trieste,  Zante,  and  Cephalonia  to  London,  met 
with  extremely  tempestuous  weather,  and  sprung  a  leak,  whereby 
the  cargo  sustained  considerable  damage;  that  the  master  was 
obliged,  for  the  safety  of  the  ship  and  cargo,  and  for  the  pre- 
servation of  the  lives  of  the  crew,  to  put  into  Lisbon  and  unlade ; 
that  the  master  applied  for  advice  and  assistance  to  F.  Calvert, 
who  was  the  correspondent  of  Mr.  Powell,  one  of  the  principal 
consignees  in  England ;  that  Mr.  Calvert  wrote  a  letter  to  Mr. 
Powell,  advising  him  of  the  misfortune  which  had  befallen  the 
cargo,  and  the  steps  which  had  been  taken,  and  desiring  his  direc- 
tions for  their  further  conduct ;  that  in  answer  to  that  application 
he  received  a  letter  from  Mr.  Powell,  stating, '  that  to  the  master 
it  belonged  exclusively  to  adopt  every  necessary  measure  for  the 
preservation  of  the  cargo  ;  and  that  if  it  was  necessary  to  unlade, 
the  master  alone  was  to  judge  of  the  propriety  of  such  a  measure.* 
That  the  master,  being  in  want  of  money  to  defray  the  charges  of 
repairing  the  vessel  and  of  unlading  the  cargo,  borrowed  of  the 
aforesaid  F.  Calvert  the  sirni  of  £5273  128.  on  a  certain  bottomry 
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bond,  bearing  date  31st  January,  1801,  binding  the  ship  and  appnr- 
tenanceSy  cargo  and  freight,  to  pay  the  said  sum  of  £5273  128. 
within  twenty-four  hours  after  the  arrival  of  the  said  ship  in  the 
port  of  London,  or  any  other  port ;  that  the  said  bond  had  been 
duly  presented  to  the  master,  who  refused  to  discharge  it ;  that 
the  holder  had  no  other  means  of  recovering  his  debt  than  by  pro- 
ceeding against  the  ship,  freight,  and  cargo,  and  prayed  the  Court 
to  decree  a  monition  against  the  bail  given  to  answer  the  action  in 
respect  of  the  cargo  and  freight,  for  payment  of  the  balance  due, 
after  payment  of  the  proceeds  of  the  sale  of  the  ship." 

On  the  other  side  it  is  alleged,  **  That  the  master  had  not, 
under  the  circumstances  stated^  a  right  to  hypothecate  the  cargo 
for  the  repairs  of  the  ship,  for  payment  whereof  the  ship,  her 
master,  owners,  and  freight  are  liable ;  that  the  cargo  is  by  law 
only  subject  to  pay  an  average  proportion  of  the  charges  to  which 
the  cargo  laden  in  the  said  ship  was  liable,  for  the  unlading  and 
re-shipping  the  cargo,  and  other  expenses  relating  thereto;  all 
which,  with  the  freight,  the  parties  had  always  been  and  were 
willing  to  pay." 

The  proposition  contained  in  the  act  does  not  go  the  length  of 
asserting  universally  that  the  master  has  not  a  right  to  hypothe- 
cate his  cargo  in  any  possible  case,  but  denies  the  power  of  the 
master  to  hypothecate  it  under  the  circumstances  of  this  parti- 
cular case.  In  the  course  of  the  discussion,  however,  the  argu- 
ment has  been  carried  to  the  entire  extent,  and  it  has  been 
contended  that  the  master  has  no  right  to  bind  the  owners  of  the 
cargo  in  any  case, — upon  this  ground,  that  although  he  is  the 
agent  and  representative  of  the  ship,  and  by  virtue  of  that  rela- 
tion may  bind  the  ship  and  its  owners,  he  is  not  the  agent  of  the 
proprietors  of  the  cargo,  and  therefore  cannot  bind  it.  It  is  said 
that  he  is  the  mere  depository  and  common  carrier  as  to  the 
cargo,  and  that  the  whole  of  his  relation  to  the  goods  is  limited  to 
the  duties  and  authorities  of  safe  custody  and  conveyance.  This 
position^  that  in  no  case  has  he  a  right  to  bind  the  owners  of 
the  cargo,  is,  I  think,  not  tenable  to  the  extent  in  which  it  has 
been  thrown  out ;  for  though  in  the  ordinary  state  of  things  he  is 
a  stranger  to  the  cargo,  beyond  the  purposes  of  safe  custody  and 
conveyance,  yet  in  cases  of  instant,  and  unforeseen,  and  unpro- 
vided necessity,  the  character  of  agent  and  supercargo  is  forced 
upon  him,  not  by  the  immediate  act  and  appointment  of  the 
owner,  but  by  the  general  policy  of  the  law ;  unless  the  law  can 
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be  supposed  to  mean  that  valuable  property  in  his  hand  is  to  be 
left  without  protection  and  care.  It  must  unavoidably  be  admitted 
that  in  some  cases  he  must  exercise  the  discretion  of  an  autho- 
rized agent  over  the  cargo,  as  well  in  the  prosecution  of  the 
voyage  at  sea,  as  in  intermediate  ports  into  which  he  may  be 
compelled  to  enter. 

The  case  of  throwing  overboard  parts  of  the  cargo  at  sea  is  of 
that  kind.  Nothing  can  be  better  settled  than  that  the  master 
has  a  right  to  exercise  this  power  in  case  of  imminent  danger. 
He  may  select  what  articles  he  pleases ;  he  may  determine  what 
quantity — ^no  proportion  is  limited — a  fourth,  a  moiety,  three- 
fourths,  nay,  in  cases  of  extreme  necessity,  when  the  lives  of  the 
crew  cannot  otherwise  be  saved,  it  never  can  be  maintained  that 
he  might  not  throw  the  whole  cargo  overboard.  The  only  obli- 
gation will  be,  that  the  ship  should  contribute  its  average  propor- 
tion. It  is  said  this  power  of  throwing  over  the  whole  cannot  be 
but  in  cases  of  extreme  danger,  which  sweeps  all  ordinary  rules 
before  it ;  and  so  it  is.  So,  likewise,  with  respect  to  any  pro- 
portion, he  can  be  justified  only  by  that  necessity, — ^nothing  short 
of  that  will  do.  The  mere  convenience  of  better  sailing,  or  more 
commodious  stowage,  will  not  justify  him  to  throw  overboard  the 
smallest  part.  It  must  be  a  necessity  of  the  same  species,  though 
perhaps  differing  in  the  degree. 

Another  case  is  that  of  ransom,  in  which  it  is  well  known  that, 
by  the  general  maritime  law,  a  master  could  bind  by  his  contract 
the  whole  cargo  as  well  as  the  ship.  He  could  not  go  beyond  the 
value  of  the  goods ;  but  up  to  the  last  farthing  of  their  entire  value, 
there  is  not  a  doubt  but  he  might  bind  the  cargo  as  well  as  the 
vessel.  A  very  modern  regulation  of  our  bwn  private  law,  founded 
on  certain  purposes  of  policy,  has  put  an  end  to  our  practice  of 
ransoming ;  but  I  am  speaking  of  the  general  maritime  law  and 
practice,  not  superseded  by  private  and  positive  regulation. 

There  are  instances  of  authority  at  sea,  there  ai-e  other  cases 
also  in  port,  in  which  the  master  has  the  same  authority  forced 
upon  him.  Suppose  the  case  of  a  ship  driven  into  port  with  a 
perishable  cargo,  where  the  master  could  hold  no  correspondence 
with  the  proprietor ;  suppose  the  vessel  unable  to  proceed,  or  to 
stand  in  need  of  repairs  to  enable  her  to  proceed  in  time :  in  such 
emergencies  the  authority  of  agent  is  necessarily  devolved  upon 
him,  unless  it  could  be  supposed  to  be  the  policy  of  the  law  that 
the  cargo  should  be  left  to  perish  without  care.    What  must  be 
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done  ?  He  must  in  such  case  exercise  his  judgment,  whether  it 
would  be  better  to  transship  the  cargo,  if  he  has  the  means,  or  to 
sell  it.  It  is  admitted  in  argument  that  he  is  not  absolutely  bound 
to  transship ;  he  may  not  have  the  means  of  transshipment ;  but 
even  if  he  has,  he  may  act  for  the  best  in  deciding  to  sell.  If  he 
acts  unwisely  in  that  decision,  still  the  foreign  purchaser  will  be 
safe  under  his  acts.  If  he  had  not  the  means  of  transshipping,  he 
is  under  an  obligation  to  sell,  unless  it  can  be  said  that  he  is  under 
an  obligation  to  let  it  perish. 

With  respect  to  practice,  I  understand  from  a  gentleman  very 
conyersant  with  the  commerce  of  the  West  Indies,  that  it  is  by  no 
means  unfrequent  for  an  application  to  be  made  to  the  Vice-Admi- 
ralty Courts  in  that  part  of  the  world,  for  leave  to  empower  the 
master  to  sell.  I  understand  it  likewise  to  be  matter  of  complaint, 
that  this  power  is  sometimes  abused  by  an  improvident  and  collu- 
sive sale  of  cargoes,  when  no  real  necessity  exists ;  that  is,  in 
other  words,  that  the  power  is  usurped  in  cases  where  the  party 
does  not  legally  possess  it.  But  the  very  ground  of  the  defect  of 
power  in  such  cases  implies  and  affirms  its  existence  in  cases 
where  the  necessity  is  real. 

In  all  these  cases,  the  character  of  agent,  respecting  the  cargo, 
is  thrown  upon  the  master  by  the  policy  of  the  law,  acting  on  the 
necessity  of  the  circumstances  in  which  he  is  placed.  But  it  is 
said  that  this  can  only  be  done  for  the  immediate  benefit  of  the 
cargo,  and  not  for  the  repairs  of  the  ship.  It  is  very  true  that  this 
involuntary  agent  ought,  like  an  appointed  agent,  in  all  cases  to 
act  for  the  best  respecting  the  property,  even  in  the  case  of  a  uni- 
versal jachw,  which  appears  less  likely  to  conduce  to  the  benefit  of 
the  cargo,  still  it  is  so ;  the  ship  is  compelled  in  that  case  to  pay 
an  average,  by  which  means  the  little  which  is  to  be  taken  as  a 
remnant  of  the  cargo  is  preserved ;  whereas  otherwise  both  ship 
and  cargo  would  have  been  totally  lost.  In  the  case  of  ransom, 
what  was  intended  for  the  benefit  of  the  cargo  may  eventually  con- 
sume the  whole.  The  proprietor  will  not  be  benefited  in  such  a 
case,  but  he  cannot  be  damnified.  He  will  have  had  the  chance  of 
advantage  without  the  danger  or  possibility  of  loss,  for  he  cannot 
suffer  beyond  the  value  of  the  cargo,  which,  without  such  ransom, 
would  have  gone  to  the  enemy  in  toto.  It  is  the  same  considera- 
tion which  founds  the  rule  of  law  that  applies  to  the  hypothecation 
of  a  ship.  In  all  cases  it  is  the  prospect  of  benefit  to  the  pro- 
prietor that  is  the  foundation  of  the  authority  of  the  master.     It 
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is  therefore  true,  that  if  the  repairs  of  the  ship  produce  no  benefit 
or  prospect  of  benefit  to  the  carg6,  the  master  cannot  bind  the 
cargo  for  such  repairs.  But  it  appears  to  me  that  the  fallacy  of 
the  argument  that  the  master  cannot  bind  the  cargo  for  the  repairs 
of  the  ship,  lies  in  supposing  that  whatever  is  done  for  the  repairs 
of  the  ship  is  in  no  degree,  and  under  no  circumstances,  done  for 
the  benefit  or  with  the  prospect  of  a  benefit  to  the  cargo ;  whereas 
the  fact  is,  that,  though  the  prospect  of  benefit  may  be  more  direct 
and  more  immediate  to  the  ship,  it  may  still  be  for  the  preserva- 
tion and  conveyance  of  the  cargo,  and  is  justly  to  be  considered  as 
done  for  the  common  benefit  of  both  ship  and  cargo. 

Suppose  the  cargo  to  be  not  instantly  perishable,  but  that  it  can 
await  the  repair  of  the  ship,  what  is  the  master  to  do  in  the  situa- 
tion before  described;  being  a  stranger  in  a  foreign  port,  in  a  state 
of  distress,  without  an  opportunity  of  communicating  with  the 
owners  or  their  agent?  What  is  his  duty  under  such  circum- 
stances ?  It  may  be  answered  generally,  to  look  out  for  the  means 
of  accomplishing  his  contract  if  possible ;  that  is,  the  safe  convey- 
ance of  the  property  entrusted  to  his  care,  in  that  same  vehicle 
which  he  had  contracted  to  furnish.  It  is  admitted,  that  though 
empowered  to  transship,  he  is  not  bound  to  transship.  No  such 
obligation  exists  according  to  any  known  rule  of  the  maritime  law; 
and  if  it  did,  still  he  must  be  affected  with  the  opportunity  of  trans- 
shipment, and  with  wilful  neglect  of  such  opportunity,  for  wilful 
neglect  shall  not  be  presumed.  He  may  even  be  restrained  from 
transshipment,  if  he  has  the  means  by  knowing  that  insurances 
were  made  on  the  original  shipment,  which  might  be  avoided  by 
such  a  change,  on  having  the  general  duty  of  carrying  the  cargo 
to  the  place  of  destination  imposed  upon  him,  not  being  obliged 
to  transship,  and  it  not  being  shown  that  he  has  the  opportunity 
of  transshipment,  he  must  be  presumed  to  look  out  for  the  means 
of  repairing  his  ship  for  the  accomplishment  of  his  contract.  The 
first  and  most  obvious  fund  for  raising  money  is  the  hypothecation 
of  the  ship.  But  the  foreign  lender  has  a  right  to  elect  his  secu- 
rity, for  he  is  not  bound  to  lend  at  all.  He  may  refuse  to  lend 
upon  the  security  of  the  ship  or  on  that  security  alone ;  it  is  no 
injustice  on  his  party  and  if  he  does  so  refuse,  the  state  of  necessity 
still  continues. 

The  security  of  the  ship  not  being  sufficient,  and  the  master  not 
being  able  to  raise  money  on  that  alone,  what  is  he  to  do  ?  It 
cannot  be  said  that  he  is  in  all  cases  to  wait  till  he  hears  from  a 
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distant  country.     The  repairs  may  be  immediately  necessary  ;  it 
may  be  hoped  that  the  repairs  will  be  far  advanced  before  he  can 
hear  from  the  consignees.     The  master  may  not  know  the  pro- 
prietors at  all,  but  only  the  consignees ;  they  may  be  mere  con- 
signees, and  have  no  power  to  direct  him,  but  in  a  single  case  of 
an  actual  delivery  to  them.   If  owners,  they  may  be  very  numerous; 
for  in  a  carrier-ship  there  may  be  a  hundred  owners  of  the  cargo> 
and  the  master  may  be  in  danger  of  receiving  a  hundred  different 
opinions,  supposing  it  were  possible  for  him  to  apply  to  all.  What 
does  the  necessity  of  such  a  case  oflFer  to  be  done  ?     I  conceive 
one  of  two  things :  to  sell  a  part  of  the  cargo,  for  the  purpose  of 
applying  the  proceeds  to  the  prosecution  of  the  voyage  by  the 
repair  of  the  ship ;  or  to  hypothecate  the  whole,  for  the   same 
purpose.    With  respect  to  the  former,  the  books  overflow  with 
authorities,  many  of  which  have  been  stated.    They  all  admit  that 
he  may  sell  a  part ;  some  ancient  regulations  have  attempted  to 
define  what  part,  others  have  not.     The  general  law  does  not  fix 
any  aliquot  part,  and  indeed  it  is  not  consistent  with  good  sense 
to  impose  a  restraint,  or  to  fix  any  limitation  to  measure  a  state 
of  things  which  seems  to  arise  from  necessity.     It  must,  generally 
speaking,  be  adequate  to  the  occasion.     One  limitation,  however, 
the  policy  of  the  law  necessarily  prescribes, — that  the  power  of 
selling  cannot  extend  to  the  whole,  because  it  never  can  be  for  the 
benefit  of  the  cargo  that  the  whole  should  be  sold  to  repair  a  ship 
which  is  to  proceed  empty  to  the  place  of  her  destination  ;  there 
will  in  that  case  be  no  safe  custody  and  transmission,  and  there- 
fore the  power  of  selling  for  the  repairs  of  the  ship  must  be  limited  to 
the  sale  of  a  part,  though  it  may  not  be  possible  to  assign  the  exact 
part,  except  where  positive  regulations  have  fixed  it. 

But  hypothecation  may  be  of  the  whole,  because  it  may  be  for 
the  benefit  of  the  whole  that  the  whole  should  be  conveyed  to  its 
proper  market ;  the  presumption  being  that  this  hypothecation  of 
the  whole,  if  it  afiects  the  cargo  at  all,  will  finally  operate  to  the 
sale  of  a  part,  and  this  in  the  best  market,  at  the  place  of  its 
destination,  and  in  the  hands  of  its  proper  consignees.  In  the 
unfortunate  case  before  us,  in  which  there  has  been  such  a  combi- 
nation of  calamitous  circumstances  as  can  hardly  be  expected  to 
happen  again,  the  loss  of  a  part  of  the  whole  sold,  in  the  hands  of 
its  proper  consignees,  is  all  the  effect  that  will  be  produced ;  and 
it  can  hardly  ever  happen  that  the  hypothecation  will  reach  the 
total  value  of  the  cargo.     On  the  other  hand,  the  safe  conveyance 
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of  a  valuable  cago  may  be,  in  many  instances,  of  infinitely  more 
value  to  the  merchant  than  the  whole  expense  of  the  repairs,  if  the 
whole  could  be  devolved  on  the  cargo.  Generally  it  cannot  be  so ; 
in  the  very  form  and  structure  of  the  bonds,  the  ship  and  freight 
being  usually  the  first  things  that  are  hypothecated;  but  if  it  were 
to  happen  that  they  were  omitted  in  the  literal  terms  of  the  bonds, 
still  they  would  be  liable  in  contribution  to  the  extent  of  their 
value,  although  the  cargo  alone  had  been  made  immediately  an- 
swerable to  the  foreign  lender,  who  has  nothing  to  do  with  averages 
of  any  kind.  On  principle,  therefore,  the  right  of  hypothecation 
of  the  whole  cargo  is  extremely  natural;  and  if  I  am  right  in  con- 
sidering it  as  equivalent  to  a  sale  of  a  part,  it  is  little  more  than 
what  all  the  books  of  maritime  jurisprudence  direct  to  be  done.  It 
is,  in  truth,  but  a  power  to  make  a  partial  sale,  conducted  ^ith 
greater  probability  of  ultimate  advantage  to  the  whole ;  for  as  all 
must  finally  contribute  in  the  case  of  an  actual  sale  of  a  part,  what 
new  hardship  is  now  imposed  ?  (See  Duncan  v.  Benson^  1  Exch. 
558.)  All  contribute  in  this,  as  a  portion  of  the  whole  value  of 
the  cargo  is  abraded  for  the  general  benefit,  probably  with  less  in- 
conveilience  to  the  parties  than  if  any  one  person's  whole  adventure 
of  goods  had  been  sacrificed  by  a  disadvantageous  sale  in  the  first 
instance. 

Cross  accidents  may  intervene  in  the  sequel,  to  make  the  con- 
tract of  hypothecation  less  beneficial  than  might  have  been  ex- 
pected at  the  time.  In  the  present  case,  the  ship  was  estimated, 
by  public  authority  at  Lisbon,  at  j£2300 ;  the  freight  amoimted  to 
as  much ;  the  sum  to  which  it  is  admitted  the  cargo  is  liable  for 
its  own  proper  charges,  would  have  made  up  almost  the  whole  of 
what  remained,  so  that  a  very  small  part  of  the  cargo  would  have 
been  afiected.  It  has  happened,  by  subsequent  accidents,  that 
the  matter  has  turned  out  so  as  to  affect  a  larger  portion  of  the 
cargo ;  but  subsequent  accidents,  as  it  was  observed  in  argument, 
cannot  invalidate  the  original  contract.  The  worst  that  can 
happen,  and  this  only  by  the  most  perverse  combination  of  circum- 
stances, is,  that  the  whole  value  of  the  cargo  might  be  answer- 
able ;  still  I  should  say,  speaking  with  all  caution  that  is  due  on 
such  important  interests,  better  is  it  that  this  should  happen  (if 
it  can  happen)  in  a  few  very  eccentric  and  almost  unnatural 
instances,  than  that  the  master  should  have  no  discretionary 
power  to  act  for  the  preservation  of  the  cargo,  but  that  he  should 
be  compelled,  in  all  cases  and  under  all  circumstances,  to  proceed 
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to  the  sale  of  possibly  a  considerable  portion  of  his  cargo,  at  a 
most  improper  port  for  which  his  cargo  is  not  adapted,  as  a  dis- 
tressed man,  and  as  a  man  whose  distresses  are  known  to  every 
person  who  has  to  deal  with  him  in  the  purchase  of  those  parts 
of  his  cargo. 

An  extreme  case  has  been  put  by  the  King's  Advocate  of  a 
large  and  valuable  ship,  with  a  cargo  of  inconsiderable  value,  be- 
longing to  Dover,  and  falling  into  this  distress  in  a  neighbouring 
port,  as  at  Calais :  and  it  is  asked  if  it  would  be  reasonable  to 
consume  a  small  cargo  in  the  service  of  a  ship  so  situated  ?  It 
may  be  sufficient  to  answer,  that  it  is  not  the  case  before  the 
Court,  and  that  it  differs  from  this  case  in  the  exact  proportion  of 
the  difference  of  the  distance  between  London  and  Lisbon,  and  of 
that  between  Dover  and  Calais.  Supposing  such  a  case,  it  would 
be  expected,  undoubtedly,  that  the  master  should  use  his  utmost 
endeavours  to  correspond  with  the  consignees  or  proprietors. 
But  a  case  of  instant  necessity  might  occur  even  so  near ;  the 
master  might  not  be  able  to  receive  their  directions ;  all  commu- 
nication might  be  interrupted,  as  it  is  sometimes,  for  a  fortnight, 
or  three  weeks,  or  more,  in  adverse  or  tempestuous  weather,  and 
then  the  same  principle  would  apply.  But  whatever  might  be 
the  objection  to  such  a  case,  just  the  same  objection  would  lie 
against  the  known  and  admitted  power  of  the  master  to  hypothe- 
cate the  ship,  supposing  the  owner  of  that  ship  to  live  at  Dover. 
If  necessity  was  urgent,  even  that  extreme  case  would  come  under 
the  operation  of  the  same  principle. 

So  much  upon  mere  principle.  How  does  the  matter  stand 
with  regard  to  authorities  ?  In  the  first  place,  it  is  not  improper 
to  observe  that  the  law  of  cases  of  necessity  is  not  likely  to  be 
well  furnished  with  precise  rules.  Necessity  creates  the  law, — ^it 
supersedes  rules ;  and  whatever  is  reasonable  and  just  in  such 
cases  is  likewise  legal.  It  is  not  to  be  considered  as  matter  of 
surprise,  therefore,  if  much  instituted  rule  is  not  to  be  found  on 
such  subjects.  In  the  next  place,  if  I  am  right  in  considering 
hypothecation  of  the  whole  as  equivalent  to  the  sale  of  a  part, 
then  all  authorities  for  a  partial  sale  are  authorities  also  for  a 
total  hypothecation.  Thirdly,  I  must  observe  that  it  is  not  to  be 
expected  that  the  ancient  codes  should  contain  much  precise 
regulation  or  direct  authority  on  this  subject,  this  contract  of 
bottomry  being  comparatively  of  later  growth,  and  arising  out  of 
the  necessities  of  an  enlarged  commerce.    Bynkershoek  expresses 
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himself,  I  apprehend,  with  great  historical  accuracy  on  this  sub- 
ject, when  he  says: — "Origo  hujus  contractus  ex  jure  Bomano» 
sed  qu8B  ibi  legimus  yix  trientem  absolvunt  totius  argumenti. 
Adeo  tenuia  etiam  apud  nos  fuerunt  ejus  contractus  initia,  ut  non 
nisi  mutuum  significaverit,  quo  magistro  peregre  agenti  permissum 
est,  navem  ex  causa  necessitatis  obligare."  But  still  I  think 
authorities  are  not  wanting  from  the  ancient  codes.  The  passage 
which  has  been  cited  from  the  Consolato,  art.  105,  is  applicable. 
There  it  is  said  that  a  merchant,  being  on  board  a  ship  with  his 
goods  (which  was  the  custom,  according  to  the  simplicity  of 
ancient  commerce),  having  money,  was  obliged  to  advance  it  for 
the  necessities  of  the  voyage ;  and  if  he  had  not  money,  the  master 
might  sell  a  part  of  his  lading.  The  Ordinance  of  Antwerp,  like- 
wise, seems  expressly  to  recognize  it ;  and  the  passage  of  Bynkers- 
hoek,  which  has  been  cited,  seems  to  me  capable  of  no  other 
interpretation.  The  passage  is  very  general  in  its  terms,  and  is 
by  no  means  limited  to  the  peculiar  case  in  which  the  owner  of 
the  ship  is  likewise  owner  of  the  cargo.  The  dictum  is  perfectly 
unqualified  in  describing  the  authority  of  the  character  of  master. 
So  far  for  foreign  authorities.  Upon  the  authorities  of  our  own 
law,  it  is  to  be  observed,  that  the  power  of  hypothecation  has  been 
but  incidentally  noticed  in  the  books  of  the  common  law,  because 
such  bonds  are  exclusively  proceeded  upon  in  the  Courts  of  Admi- 
ralty, which  can  alone  give  the  possession  of  the  res  which  is  the 
actual  security  in  dispute.  It  is  principally  in  attempts  to  obtain 
prohibition,  that  the  power  of  hypothecation  can  be  noticed  by 
the  common  law,  and  what  is  only  incidentally  noticed  in  the 
Courts,  is  of  course  but  slightly  and  indistinctly  noticed  by  the 
writers.  It  is  of  importance,  however,  that  whenever  occasion 
has  called  for  incidental  observations  on  this  contract,  it  appears 
to  have  met  with  countenance.  A  dictum  expressly  recognizing 
such  a  power  appears  to  have  dropped  from  Lord  Hardwicke  in 
the  case  oi  Buxton  v.  Snee^  1  Ves.  155,  where  it  is  spoken  of  as  a 
power  arising  out  of  his  authority  as  master,  and  the  necessity 
thereof  during  the  voyage,  without  which  both  ship  and  cargo 
would  perish ;  and  as  a  power  which  both  the  maritime  law  and 
the  law  of  this  country  allow.  An  earlier  instance  is  that  in 
Justin  V.  Ballam,  1  Salk.  34.  How  that  dictum  arose  does  not 
suflBiciently  appear ;  there  was  nothing,  I  find,  on  reference  to  the 
books  of  the  Court  of  Admiralty,  in  the  circumstances  of  the  case 
to  lead  to  it,  as  it  was  a  case  of  a  suit  against  the  ship  only,  for  a 
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cable  and  anchor  supplied  in  the  Thames  by  merchants  of  this 
town.     Whether  it  was  a  dictum  of  the  Court,  or  only  of  counsel, 
non  constat,  it  might  have  found  its  way  into  the  argument,  and 
have  received  incidentally  the  countenance  of  the  Court,  though 
it  is  true  the  report  of  the  same  case  by  Lord  Raymond  makes  no 
mention  of  it.     It  is  at  the  very  lowest  the  impression  of  that 
reporter,  although  the  reason  assigned  for  it  is  expressed  in  too 
general  terms,  for  the  master  does  not  ordinarily  represent  the 
owner  of  the  cargo  as  well  as  of  the  ship,  but  only  in  cases  of 
accidental  necessity,  in  which  the  policy  of  the  law  throws  that 
character  upon  him.     This  dictum,  wherever  it  comes  from,  de- 
rives some  confirmation  from  its  reception  into  the   Digest  of 
Lord  Chief  Baron  Comyns,  tit  Admiralty,  E.  10,  where  it  ia  cited 
amongst  the  rules  of  unquestioned  authority,     I  observe  that  Mn 
'\'iner,  tit.  Hj^jotheeation  A,,  in  citing  the  case  of  Trantor  au4 
Shippin  (which  in  other  books  is  denominated  Trantor  and  Wat- 
son)^ represents   Mr.  Justice  Potvd  as  expressly  extending  the 
master's  power  of  hypothecation  to  the  goods ;  but  from  a  report 
of  the  same  case,  6  Mod.  13,  he  ratlier  appeai^s  to  have  said  no 
more  than  that  "  if  the  master  possessed  such  a  power,  it  would 
bind  the  property  in  the  hands  of  a  third  party ;  *'  on  which  it  h 
to  be  remarked,  that  although  this  hypothetical  fonn  of  speaking 
asserts  nothing  directly,  it  pretty  strongly  impUea  that  tbat  able 
and  learned  judge  (as  I  have  always  under  stood  him  to  be  tradi- 
tionally reputed)  did  not  feel  any  of  his  notions  of  law  or  equity 
offended  by  the  supposition  that  such  a  power  legally  existed. 
Of  Molhp  I  say  nothing,  knowing  well  tlmt  the  authority  to 
Tihich  he  refers  does  not  sustain  liim»  and  that  his  own  authority 
aJBounts  to  little- 

These  passages  are  all  that  I  can  find  affirmatively  in  the  common 
law  writers,  but  it  is  no  slight  negative  argument  of  the  under- 
standing  of  the  common  law,  and  no  small  confirmation  of  the 
fitness  of  this  principle,  that  during  a  long  series  of  years  no  in- 
stance has  happened  in  which  a  prohibition  to  the  enforcement  of 
such  a  contract  has  issued ;  and  the  inference  will  be  the  stronger^ 
if  it  shall  appear  that  numerous  suits  have  actually  been  enter- 
tained in  the  Court  of  Admbalty  on  such  bonds.  The  mention 
of  numerous  suits  brings  me  to  the  result  of  a  research  which  I 
directed  to  be  made  in  the  records  of  this  Court,  a  Conrt  whose 
practice  on  a  question  of  this  nature — a  question  of  the  general 
maritime  law — is  not  without  its  authority,     I  find  from  the  list 
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that  has  been  returned  to  me,  that  there  has  been,  in  later  times 
at  least,  a  constant  practice  of  proceeding  upon  such  bonds^  as 
well  against  the  cargo  as  the  ship.  How  early  this  practice  may 
have  prevailed,  or  what  may  be  the  most  ancient  instances  of  it  to 
be  found  in  these  records,  has  not  been  ascertained ;  but  I  find 
two  instances  in  the  year  1750,  and  from  that  time  downwards, 
there  is  a  list  of  twenty-three  or  twenty-four  cases,  in  which  the 
proceeding  has  been  in  some,  against  the  cargo  only,  in  others 
(and  much  more  generally)  against  the  ship  and  cargo  together. 
In  some  of  these  cases,  protests  have  been  entered,  almost  to  the 
extent  of  the  present  protest,  denying  the  power  of  the  master  to 
bind  the  cargo  under  the  circumstances  of  those  cases ;  but  these 
protests  have  been  either  waived  or  overruled.  In  the  year  1786, 
there  was  the  case  of  the  *  Vier  Gebroeders,'  in  which  I  was  of 
counsel,  and  although  the  decision,  as  it  is  said  by  the  King's 
Advocate,  proceeded  on  other  grounds,  the  fact  appeared  that  the 
master  had  exercised  this  power,  and  it  seemed  to  be  admitted, 
tacitly,  at  least  in  the  argument,  that  he  possessed  generally  such 
a  power.  It  is  likewise  something  in  addition  to  the  practice  of 
this  Court,  that  such  bonds  are  frequently  occurring  in  the  practice 
of  merchants,  being  notoriously  given  and  taken ;  and  the  practice 
of  merchants  in  such  a  matter  goes  a  great  way  to  constitute  that 
lex  mercatoria  which  all  tribunals  are  bound  to  respect,  wherever 
that  practice  does  not  cross  upon  any  known  principle  of  law, 
justice,  or  national  policy.  Adverting  therefore  to  the  fair  foun- 
dation of  the  general  principle,  and  to  the  authority  of  the  mari- 
time law  as  it  has  been  for  some  years  practised  in  this  Court,  and 
countenanced  in  all  the  instances  in  which  it  has  been  brought  to 
the  notice  of  the  Courts  of  common  law, — adverting  also  to  the 
practice  of  what  I  may  call  the  lex  mercatoria,  I  think  I  am  war- 
ranted in  pronoimcing*  for  the  power  of  the  master  to  bind  the 
cargo  for  the  repairs  of  the  ship,  in  order  to  effect  the  prosecution 
of  the  voyage,  in  such  a  manner  as  to  entitle  the  party  who  ad- 
vances the  money  to  sue  for  the  enforcement  of  his  bond  in  the 
Court  of  Admiralty.  At  the  same  time  I  think  myself  bound  to 
observe,  that  it  is  perhaps  the  first  instance  in  which  a  judgment 
has  been  demanded  on  this  point;  and  as  I  cannot  but  feel 
with  peculiar  weight  the  insufficiency  of  the  opinion  of  any 
one  individual  to  decide  on  such  extensive  interests  as  may 
depend  on  this  question  in  such  a  commercial  country  as  this, 
it  becomes  me  to  suggest  that  it  may  perhaps  be  not  improper 
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that  a  resort  should  be  had  to  the  collective  wisdom  of  another 
jurisdiction. 

It  remains  to  consider  whether  the  situation  of  the  master  was 
such,  as  to  authorize  the  exercise  of  this  power,  which,  I  haye  said, 
only  in  the  case  of  a  severe  necessity  may  belong  to  him ;  and 
secondly,  whether  the  lender  has  at  all  acted  unfairly  imder  that 
necessity,  by  taking  undue  advantage,  so  as  to  vitiate  the  contract 
either  in  the  whole  or  in  part ;  for  it  must  be  proved  upon  the 
lender  that  he  has  taken  such  undue  advantage.  It  will  not  be 
sufficient,  either  upon  principle  or  upon  determination  of  the 
Court,  that  the  master  has  taken  undue  advantage  against  his 
employer ;  that  is  a  matter  between  him  and  his  employer,  with 
which  tlie  third  pei-son  has  nothiug  to  do,  unless  personally  impli- 
cated by  the  facts  of  the  tranBactiou  in  the  fraud  that  may  have 
been  practised. 

The  protest  of  the  master  states,  **That  he  sailed  from  Trieste 
with  his  ship  in  good  condition ;  that  he  went  to  Venice,  Zante, 
and  Cephalonia^  and  took  In  a  cargo  of  fruit  for  London ;  that 
in  the  coui'se  of  his  voyage  to  London  he  met  with  tempestnouM 
weather,  and  sprung  a  leak,  so  as  to  make  it  necessary  to  unship 
and  reload;  that  he  proceeded  to  Gibraltarj  but  that  a  gale  of  wind 
sprung  Dp  and  tlrove  him  off  from  that  port  without  a  bill  of 
health ;  that  he  approached  the  bar  of  Lisbon,  but  was  not  per- 
mitted to  eot^r  on  account  of  his  not  having  a  bill  of  healtli;  that 
he  was  proceeding  on  his  voyage,  when  he  was  again  driven  back 
by  tempestnons  weather  into  Lisbon,  in  a  state  of  as  complete 
distress  as  he  could  possibly  be."  Wliat  was  he  to  do  in  this 
situation  ?  It  is  admitted  that  he  was  not  obliged  to  transship.  If 
at  liberty  so  to  do,  still  he  knew  that  his  cargo  was  insured  in  that 
very  ship,  and  that  all  his  policies  might  be  voided  upon  a  trans- 
shipment. To  have  sold  the  whole  or  parts  of  a  cargo  consisting 
generally  of  frnit,  in  a  fruit  country,  would  8cai*cely  be  tliought 
advisable.  It  is  said  he  might  have  written  to  tlie  proprietors; 
but  it  does  not  appear  that  he  knew  who  the  proprietors  were* 
Those  to  whom  he  was  to  deliver  might  be  mere  consignees.  The 
Court  would  undoubtedly  be  very  unwilling  to  relax  the  general 
obligation  of  masters  to  correspond  with  the  proprietors,  where  it 
is  practicable ;  but  taking  the  obligation  to  be  such,  the  master 
has  complied  with  tliat  obligation;  he  applied  to  the  correspondent 
of  the  principal  consignee,  who  is  described  as  owner  of  a  part  of 
the  cargo*   From  him  he  received  an  answer  ^nt  by  that  consigut^u 
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and  proprietor,  Mr.  Powell,  expressly  declining  to  give  particular 
directions,  and  refering  him  entirely  to  his  own  discretion.  From 
that  conduct,  I  think  that  all  the  authority  that  might  become 
necessary  for  the  preservation  of  the  cargo  was  devolved  upon  him 
by  the  very  act  of  the  consignee,  even  if  he  had  not  possessed  it 
under  the  general  law.  For  if  he  was  remitted  to  his  own  dis- 
cretion, everything  then  which  he  did  under  that  discretion,  justly 
exercised,  was  expressly  warranted  by  the  act  of  his  employer,  so 
far  at  least  as  the  interests  of  that  particular  employer  were  con- 
cerned. Certain  it  is,  that  no  such  directions,  given  or  withheld 
by  that  employer,  could  at  all  affect  the  agency  of  the  master  with 
respect  to  the  other  parts  of  the  cargo  in  which  that  employer  was 
not  concerned.  With  respect  to  them,  he  possesses  the  authority 
which  the  general  law  gives  him,  and  no  more. 

In  the  state  of  consummate  distress  in  which  he  arrives  at  Lis- 
bon, what  is  this  man  to  do  ?  A  great  deal  of  ai'gument  has  been 
used  to  show  what  he  should  not  have  done.  I  could  have  wished 
that  a  word  or  two  had  been  employed  in  showing  satisfactorily 
what  he  ought  to  have  done,  or  could  have  done  with  more  pro- 
priety in  this  situation.  It  has  been  said,  there  was  the  ship  and 
freight.  He  has  acted  rightly  in  binding  both  in  this  very  bond. 
It  has  been  added  that  he  might  have  bound  himself.  This  also 
he  has  actually  done ;  though  I  presume  the  mere  personal  secu- 
rity of  such  a  man,  a  hired  master  of  a  vessel,  would  go  but  a  little 
way  to  satisfy  a  foreign  lender  of  money. 

It  is  said  that  he  ought  to  have  bound  his  owners  likewise ;  but 
those  who  propose  that,  should  first  prove  his  authority  to  bind 
his  owners  personally  beyond  the  value  of  their  ship  (which  value 
he  has  already  bound),  and  likewise  find  merchants  at  Lisbon  who 
would  be  willing  to  advance  money  upon  the  personal  security  of 
the  owners,  living  at  Trieste,  whom  they  might  be  under  the  ne- 
cessity of  ultimately  following  into  a  personal  suit  in  the  supreme 
court  of  the  empire.  Then  the  ship  and  freight  being  pledged,  and 
the  master  having  no  other  funds,  and  being  anxious  to  convey 
the  cargo  to  the  place  of  its  destination,  what  could  he  do  better 
than  hypothecate  the  cargo^  under  the  reasonable  expectation, 
which  this  case  afforded,  that  the  ship  and  freight,  and  average 
expenses  falling  particularly  on  the  lading,  would  have  been  suffi- 
cient to  discharge  the  bond,  without  calling  on  the  cargo  ?  In 
pursuing  this  resolution,  it  was  barely  possible  for  a  man  to  act 
with  more  caution  than  this  master  appears  to  have  done.     He 
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applied  to  not  only  the  consul  of  his  nation,  but  likewise  to  the 
court  of  justice  in  the  foreign  country.    It  seems  to  be  the  par- 
ticular regulation  of  that  country,  that  matters  of  this  nature  shall 
not  be  transacted  without  the  sanction  of  a  court  of  justice.     As 
to  the  policy  of  that  regulation,  doubts  maybe  entertained  whether 
it  might  not  be  safer  to  leave  matters  of  that  sort  to  the  vigilance 
and  honesty  of  the  parties  interested,  rather  than  to  the  superficial 
attention  which  may  be  given  by  persons  employed  to  inspect  the 
circumstances  of  the  case  by  a  court  of  justice.     The  court  at 
lisboo,  however,  proceeded  to  examine  the  truth  of  the  representa- 
tion given  by  the  master;  witnesses  were  examined;  surveys  under 
public  ftuthoritj  were  made.     The  result  was,  that  the  ship  ia  re- 
ported by  the  Burveyora  to  be  of  sufficient  authority  to  warrant  the 
repairs.     The  repairs  are  made,  and  the  master  has  the  authority 
of  the  court  not  only  for  the  propriety  of  the  repairs,  but  likeRise 
for  the  reasonableness  of  his  expectation  that  the  ship  alone  would 
be  able  to  answer  the  expense  of  tliem.    Still,  however,  the  foreign 
lender  was  not  obliged  to  advance  money,  but  on  such  security  as 
he  liked ;  and  in  tliis  situation  the  master  pledges  the  additional 
security  of  the  cargo.     He  proceeds  on  his  voyage  to  England, 
and  the  bond,  which  became  due  on  the  event  of  his  arrival,  is 
put  io  siut.     The  consequence  is  that  the  ship  is  sold  ;  and  being 
sold  as  a  foreign  ship,  unable  to  procure  a  register,  sells  for  not 
more  than  half  the  value  at  which  she  was  estimated  at  Lisbon* 

Upon  this  state  of  the  case,  it  is  evident  that  instead  of  the 
cargo  being  sacrificed  to  the  ship,  which  is  the  present  complaint^ 
the  ship  has  been  made  the  martjT  of  the  cargo.  For  it  is  in  the 
service  of  that  cargo  that  she  has  been  brought  to  a  ph\ce  where 
the  owners  suffer  this  extreme  diminution  of  her  value*  In  her 
unrepaired  state  at  Lisbon,  she  is  valued  at  six  milHons  of  rees/ 
and  therefore  would  have  sold  there  in  that  condition  for  a  much 
larger  sum  than  she  produced,  after  her  repairs,  by  a  sale  in 
England,  for  a  purpose  which  absorbs  tlie  whole  of  her  value, 
freight  included,  and  a  good  deal  more*  She  adheres  with  fidelity 
io  her  engagements  with  the  cargo,  and  is  a  victim  to  the  execution 
of  that  duty. 

On  the  whole,  I  am  of  opinion  that  the  situation  and  the  conduct 
of  the  master  has  been  such  as  to  justify  the  exercise  of  that  right 
which  belongs  to  him  in  cases  of  necessity,  although  interests  of 
the  owners  of  the  cargo,  whose  ordinary  agent  he  is  not,  may  be 

^  Abotit  £1600. 
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affected  by  it,  unless  it  can  be  shown  that  the  other  contracting 
party,  the  money-lender,  was  prevented  from  contracting  by  any 
incompetency  which  would  yitiate  the  whole  of  the  bond,  or  has 
fraudulently  charged  sums,  computing  the  account  for  which  the 
bond  is  given,  that  would  vitiate  it  pro  tanto. 

With  respect  to  the  first,  it  is  true  that  Mr.  Calvert  (who  advances 
the  money  at  Lisbon)  is  the  correspondent  of  one  of  the  consignees 
of  the  cargo ;  and  it  is  argued  to  be  an  extraordinary  thing,  and  a 
proof  of  collusion  on  his  part  that  would  constitute  a  total  incom- 
petency, that  he,  the  correspondent,  should  enter  into  such  a 
contract.  (See  The  Hero,  2  Dod.  189  and  note.)  In  the  first 
place,  it  is  to  be  observed,  that  Mr.  Calvert  is  the  correspondent 
of  one  consignee  only,  and  therefore,  with  respect  to  the  goods  of 
that  consignee,  I  am  still  to  learn  that  it  is  the  bounden  duty  of  a 
foreign  correspondent  to  advance  his  money  without  authority,  and 
without  such  security  as  he  may  approve ;  and  thirdly,  this  con- 
signee having  declined  to  give  any  orders,  and  having  expressly 
thrown  the  whole  upon  the  discretion  of  the  master,  I  think  that 
Mr.  Calvert  stood,  with  respect  to  these  goods,  on  the  same  footing 
as  any  other  merchant ;  and  if  the  master  was  driven  to  the 
resource  of  bottomry,  nothing  in  the  relation  of  Mr.  Calvert  to 
those  goods  created  an  incompetency  in  Mr.  Calvert  to  advance 
his  money  on  such  security,  as  any  other  man  might  have 
demanded  for  it. 

There  being  nothing  in  the  conduct  of  the  parties  to  invalidate 
the  contract,  it  remains  only  to  inquire,  whether  any  articles  have 
found  their  way  into  these  charges  (see  App.  vii.  3  C.  Rob.  p.  38) 
that  ought  not  to  have  appeared  there.  It  does  not  appear  that 
many  articles  are  questionable.  I  perceive  that  there  is  a  pretly 
heavy  commission  charged.  I  know  that  the  word  commission 
sounds  sweet  in  a  merchant's  ear;  but  whether  it  is  a  fropei 
charge  or  not  on  this  occasion,  I  will  not  take  upon  myself  to 
determine  without  reference  to  the  Registrar,  properly  assisted. 
The  master  being  in  a  situation  of  distress,  was  left  to  act  for  the 
best  conveyance  of  his  cargo  ;  and  I  think  he  may  be  fairly 
supposed  to  have  done  so.  The  bondholder  advances  the  money, 
having  a  right  to  elect  his  security,  and  he  has  run  his  risk  on 
that  security. 

If  the  ship  and  cargo  had  perished,  he  would  have  lost  the 
whole.  The  owners  of  the  ship  have  lost  all,  and  there  is  a  great 
loss  besides.     On  whom  is  this  loss  to  fall  ?    It  can  fall  only  on 


Digitized  by 


Google 


THE    GEATrrUDTNE. 


tbe  proprietors  of  the  cargo,  or  on  tlie  bondlioUor  wlio  has 
advanced  his  money  and  run  Ins  risk  upon  the  given  security, 
and  under  circumstances  which  by  no  means  affect  him  with 
incompetency  to  enter  into  such  a  contract, — a  contract  from 
which  the  cargo  has  received  a  considerable  benefit  I  think  that 
there  is  no  question  of  the  liability  uf  the  cai-go. 

As  to  some  particnlar  goods,  for  which  a  further  distinction  has 
been  taken,  on  the  ground  that  they  are  privileged  goods,  not 
papng  freight,  I  think  that  distinction  insufficient.  They  have 
had  in  an  equal  degree  the  benefit  of  their  conveyance  to  the  place 
of  their  destination,  and  it  is  not  reasonable  that  they  should  be 
exempted  from  tbe  obligation  attaching  on  the  whole  of  the  cargo, 
of  being  amenable  for  contribution  to  the  bond,  although  the  owner 
of  the  vessel  might,  as  far  as  his  interests  alone  were  concernedj 
hflve  been  willing  to  show  them  a  particular  indulgence.  If  they 
are  the  goods  of  the  owner  of  the  ship,  they  can  have  no  more 
right  to  be  exempted  from  contributing  than  the  ship  itself. 

Bond  enforced  against  the  cargo. 


In  the  principal  case,  generally 
referred  to  a§  "the  celebrated  eaae 
of  the  ^Gratltudine^'"  Sir  William 
StoU  (afterwards  Lord  Shwdl),  in 
ills  well-reasoned  jud^ent,  shows 
c^nciuflively  that  the  master  of  a 
ship  has  power,  in  proper  cases, 
not  only  to  hrpothecate,  by  means 
of  a  bottomry  bond,  the  ship  and 
freight,  but  also  the  cargo  com- 
mitted to  his  care,  a%  tor  instance, 
for  the  repairs  of  the  ship.  The 
mle  of  law  which  gives  this  power 
to  the  master,  both  in  the  case  of 
the  hypothecation  of  the  ship  and 
freight,  and  of  the  cargo,  is  found- 
ed npon  the  prospect  of  benefit  to 
the  proprietor,  **It  is  true,"  ob- 
serves  the  learned  judge,  **  that  if 
the  repairs  of  the  ship  produce  no 
bcneSi  or  prospect  of  beuuBt  to 


the  cargo,  the  master  cannot  bind 
the  cargo  for  snch  repairs  j  but  it 
ap^icars  to  me  that  the  fallacy  of 
the  argument  that  the  master  cim- 
not  bind  the  cargo  for  the  repairs 
of  the  ship,  lies  in  supj-W^ing  that 
whatever  is  done  for  the  repairs  of 
tbe  ship  iti  in  no  degree^  and  under 
no  circumstances,  done  for  tlie  be- 
nefit, or  with  a  pros|>ect  of  a  bene- 
fit, to  the  cargo:  whereas  the  fact 
is,  that  tliongh  the  prospect  of  be- 
nefit may  be  more  direct  and  more 
immediate  to  tbe  ship,  it  may  etill 
be  for  the  preservation  and  con- 
veyance of  the  cargo,  and  is  jostly 
considered  m  done  for  the  common 
benefit  of  both  ship  and  cai-go," 
Ani^,  p,  44.  See  also  The  Jtuob^ 
4  C.  Kob.  Adm,  Kep.  245;  Thi 
Ommnlit  3  Wm.  Kob*  Adm.  Kcp. 
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214;  The  Jonathan  Ooodhm,  Swab. 
Adm.  Rep.  356. 

The  power  of  the  master  to  bind 
the  cargo  depends  upon  the  neces- 
sity  of  the  case ;  and  indeed,  as  we 
shall  hereafter  more  fully  show,  he 
has  no  right  to  hypothecate  the 
ship,  freight,  or  cargo,  except  in 
cases  of  necessity,  where  funds  are 
wanted  for  the  purpose  of  enabling 
the  ship  to  proceed  on  her  voyage, 
and  deliver  her  cargo  to  the  owners 
or  consignees. 

No  bottomry  bond  however  can 
be  given  by  the  master  on  a  cargo 
which  is  not  shipped,  for  this  ob- 
vious reason  that  he  has  not  till 
the  cargo  comes  on  board  the  ship 
any  control  over  it.  The  Jonathan 
Goodhue^  Swab.  Adm.  Eep.  355, 
357. 
Ifc  is  proposed  in  this  note,  after 
•  some  preliminary  observations  re- 
lating to  bottomry  bonds,  to  show, 
1st,  what  are  the  circumstances 
under  which  the  master  has  power 
to  bind  the  ship,  freight,  and  cargo 
thereby;  2ndly,  when  he  can  sell 
part  of  the  cargo  for  the  repairs  of 
the  ship,  or  sell  the  ship  and  the 
whole  of  the  cargo;  and  lastly, 
under  what  circumstances  the 
master  should  transship  the  cargo. 
By  a  bottomry  agreement,  whe- 
ther it  be  in  the  shape  of  a  bot- 
tomry bond  or  bottomry  bill,  either 
the  owner  of  a  ship,  or  a  person 
acting  for  him  as  the  master,  may, 
in  consideration  of  money  advanced 
for  the  use  of  the  ship,  bind  the 
ship,  freight,  and  cargo  for  the  re- 
payment of  the  sum  advanced  and 
interest,  if  the  ship  terminates  her 
voyage  successfully. 


A  debt  for  general  average  con- 
tribution arising  in  respect  of  an 
outward  voyage,  being  a  personal 
debt  only,  is  not  a  suflScient  foun- 
dation for  a  bottomry  bond  on  the 
ship  for  the  voyage  homeward.  The 
North  Star^  1  Lush.  Adm.  Rep.  45. 

These  instruments  are  called 
bottomry  bonds  or  bills,  because 
the  keel  or  bottom  of  the  ship, 
pars  pro  toto,  is  pledged  as  a  se- 
curity for  the  repayment  of  the  sum 
advanced.  The  Atlas^  2  Hagg. 
Adm.  Rep.  53. 

By  statute  19  (Jeo.  II.  c.  37, 
money  lent  on  bottomry  or  respon- 
dentia  on  vessels  belonging  to  his 
Majesty's  subjects,  bound  to  or  from 
the  East  Indies,  must  be  lent  only 
upon  the  ship  or  merchandize,  with 
benefit  of  salvage  to  the  lender ;  a 
previous  statute,  7  Geo.  I.  c.  21, 
(since  repealed.  The  India,  Brown 
&  L.  221,)  having  made  void  all 
contracts  by  his  Majesty's  subjects 
on  the  loan  of  money,  by  way  of 
bottomry,  on  any  ship  in  the  service 
of  foreigners,  bound  to  the  East 
Indies. 

A  bottomry  bond,  being  a  chose 
in  action,  is  not  assignable  at  law 
{Marshall  v.  Wilson,  Abb.  Ship. 
125,  9th  Ed.),  but  in  the  Court  of 
Admiralty  it  is  considered  a  nego- 
tiable interest,  which  may  be  trans- 
ferred and  sued  upon  by  the  per- 
son so  acquiring  it.  The  Rebecca^ 
5  C.  Rob.  Adm.  Rep.  104. 

A  bottomry  contract  is  distin- 
guishable from  or  differs  in  some 
important  respects  from  ordinary 
loans:  in  the  first  place,  because  a 
risk  must  necessarily  be  run  by  the 
holder;  and  in  the  next  place,  be- 
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cause  (eyen  before  the  abolition  of 
the  usury  laws)  any  rate  of  interest 
might  be  charged. 

The  contract  of  bottomry  differs 
from  that  oirespondmiia^  inasmuch 
as  the  latter  does  not  apply  to  a 
loan  on  the  security  of  the  vessel, 
but  only  to  a  loan  on  the  security 
of  the  goods  or  merchandize  laden 
on  board  of  hor.  In  other  rr^ptcts, 
TB^fondmtia  bonds  arc  similar  to 
bottomry  bonds,  aad  the  Court  of 
Admiralty  has  equal  jurisdiction 
orerboth*  CarffOBx  Stillmii  Swab, 
Adm-  Rep.  504, 5 1 0.  The  contract 
of  rsgpofiiknda  is  of  ranch  rtirer 
occnrrence  than  that  of  bottomry. 
And  since  the  passing  of  19  Geo* 
IL  c.  37,  it  has  almost  fallen  int^ 
disuse  in  this  country;  The  A  ilas, 
2  Ha^g,  Adm,  Rep,  48 ;  Th^  Ch^mr, 
ib,  366;  and  s^e  The  Eoyal  An^ 
Swab.  Adm,  Rep.  269 ;  Clmrjj  v, 
M'Atidrw,  2  Moo.  P,  C.  C.  216. 

Askthtt  Ruk  h  he  run  hj  the 
LmdpTtma  Botimnr^  Bond — That 
it  is  essential  to  the  validit}'  of  a 
bottomry  bond  that  a  sm-risk 
should  be  incurred  by  t!ie  lender, 
and  that  the  pledge  on  the  ship 
should  take  effect  only  in  the  event 
of  itss  safe  arrival  is  laid  down 
recently  in  Siainlmnk  v-  SheiKtrd^ 
13  C.  B.  4ia  In  that  ease  a 
Teescl  having  put  into  a  foreign 
port  in  a  damaged  state,  the  master 
borrowed  mone}'  of  a  merchant 
there  for  necessary  repairs  and  dis- 
bnraementij ;  to  secure  which  he 
drew  bills  of  excliange  npon  hie 
owner,  and  also  executed  an  in- 
fitrament  which  purported  to  be  an 
liypotbe<mtioQ  of  the  ship,  cargo, 


and  freight.  By  this  instrument 
the  merchant  who  advanced  the 
money  forbore  all  interest  beyond 
the  amount  necessary  to  insure  the 
sbip  to  cover  the  advances;  and 
the  master  took  upon  himself  and 
his  otcner  the  risk  of  the  voyage^ 
making  the  money  payable  at  all 
evmis,  and  fiul>iecting  the  ship  to 
seizure  and  sale  by  virtue  of  pro- 
cess *'out  of  her  Majc^ty*s  High 
Court  of  Admiralty  of  England,  or 
any  Court  of  Vice- Admiralty  fH-»s. 
sessing  jurisdiction  at  the  port  at 
which  the  said  vessel  might  at  any 
titne  happen  to  l>e  lying,  or  tu  be, 
according  to  the  maritime  law  and 
custom  of  England,"  in  the  event 
of  the  bills  Ifeing  refused  accept- 
ance or  being  dishonoured.  It  waa 
held  by  the  Exchef|ner  Chamber, 
afRmiing  the  decision  of  the  Court 
of  Common  Pleafi,  that  this  waa 
not  such  an  hy|K>tViecation  m  con  Id 
be  enforced  in  the  Court  of  Ad- 
iniraUy,  inasmueli  as  the  payment 
of  tlie  money  borrowed  was  not 
made  to  depend  upon  the  arrival 
of  the  vessel.  See  also  7%e  Neliso% 
1  Hjtgg.  Adm.  Eep.  169  ;  T/ie 
Atlm,  2  Hagg,  Adm,  Rep.  53i  The 
Emmicipaimi^  1  Wtn,  Rob-  Adm. 
Rep,  131) ;  The  Ecyal  Arch,  Swab. 
Adm.  Rep,  2f>9. 

It  is  not  however  necessary  that 
the  person  adviincing  hia  money 
n[xin  a  liottimiry  bond  fihf>uld  take 
upon  himself  the  j^ril  of  the  voy- 
age, expressly  and  in  terms,  tbongh 
this  is  often  done  ^  for  it  iB  Biiffl- 
cient  that  the  fact  can  be  collected 
from  the  language  of  the  instru- 
ment, eonaidered  in  all  its  parts ; 
for  It  ba£  been  said  that  such  in- 
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struments  as  bottomry  bonds,  being 
drawn  up  in  the  language  of  com- 
mercial .men,  and  not  of  lawyers, 
should  receive  a  liberal  construction 
to  give  effect  to  the  intention  of  the 
parties.  Smonds  v,  Hodgson^  3 
B.  &  Ad.  50,  57;  6  Bing.  114; 
Hie  Nelson^  1  Hagg.  Adm.  £ep. 
169;  The  Emandpatum,  1  Wm, 
Eob.  Adm.  Rep.  130;  The  VtMia, 
ib.  5 ;  The  KennersUy  Castle^  3 
Hagg.  Adm.  Rep.  7 ;  The  Alexan^ 
der,  1  Dods.  Adm,  Rep.  280. 

It  seems  that  a  bottomry  bond 
is  not  invalid,  because  the  bond- 
holder, although  he  takes  an  extra- 
ordinary and  maritime,  but  not 
extravagant  rate  of  interest,  takes 
upon  himself  the  risk  of  the  out- 
ward voyage  only  {T?ie  Hero,  2 
Dods.  Adm.  Rep.  142),  nor  because 
there  are  transactions  between  the 
owner  and  mortgagee  of  the  vessel, 
which  might  render  the  voyage 
illegal.  T?ie  Mary  Ann,  1  Law 
Rep.  Adm.  13. 

As  to  the  Amount  of  Interest — 
As  the  title  to  repayment  of  the 
sum  advanced  is  not  certain,  but 
eventual,  dependent  upon  the  safe 
accomplishment  of  the  intended 
voyage,  the  lender  has  always  been 
entitled  to  demand  a  much  higher 
rate  than  the  current  interest  of 
money  in  ordinary  transactions.  It 
partakes  of  the  nature  of  a  wager, 
and  therefore  is  not  limited  to  the 
ordinary  interest;  the  danger  lies, 
not  upon  the  borrower,  as  in  or- 
dinary cases,  but  upon  the  lender, 
who  is  therefore  entitled  to  charge 
h\%  pretium  p€riculi,--]m  valuation 
of  the  danger  to  which  he  is  ex- 


posed.   TJie  AtlaSy  2  Hagg.  Adm. 
Rep.  57. 

But  although  the  high  rate  of 
interest  at  which  money  may  be 
lent  upon  bottomry  will  not  affect 
the  validity  of  the  bond,  it  will  be 
a  proper  subject  for  reference  to 
the  registrar  and  merchants,  and 
if  it  be  found  to  be  excessive  or 
fraudulent,  the  Admiralty  Court 
will  reduce  it;  but  the  CJourt  will 
only  exercise  this  authority  on  clear 
and  undisputable  cause  shown,  and 
with  great  caution.  The  Zodiac^ 
1  Hagg.  Adm.  Rep.  326;  Th$ 
Gognacy  2  Hagg.  Adm.  Rep.  386; 
The  Heart  of  Oak,  1  Wm.  Rob. 
Adm.  Rep.  215 ;  1  Notes  of  Cases, 
214;  La  Ysahel,  1  Dods.  Adnu 
Rep.  277;  The  Alexander,  ib.  279  ; 
The  Lord  Cochrane,  8  Jur.  716 ; 
3  Notes  of  Cases,  172 ;  The  AU 
hum,  1  Hagg.  Adm.  Rep.  333;  The 
Huntley,  1  Lush.  Adm.  Rep.  24. 
And  see  The  Nelson,  1  Hagg.  Adm. 
Rep.  169,  as  to  bills  of  exchange 
given  as  collateral  securities  to  a 
bottomry  bond  being  drawn  at  too 
high  a  rate  of  exchange. 

And  as  to  the  costs  of  a  reference 
in  a  cause  of  bottomry,  see  The 
Kepler,  1  Lush.  Adm.  Rep.  201. 

When  a  ship  upon  which  a  bot- 
tomry bond  was  given  never  went 
the  voyage,  it  has  been  held  by  a 
Court  of  Equity  that  as  the  bond- 
holder never  ran  any  risk  of  losing 
the  principal  sum  advanced,  he  was 
only  entitled  to  repayment  of  it 
vnth  ordinary  interest.  DeguHder 
v.  D^eister,  1  Vem.  263. 

It  does  not  appear  to  be  abso- 
lutely necessary  that  a  bottomry 
bondshould  carry  maritime  interest^ 
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i  party  moj  eonscqticntlj  be 
WDtait  with  ordinaiy  interest;  but 
when  the  character  of  an  inetra- 
ment  is  to  he  eollected  fi'om  its 
rontenta,  and  where  the  argTiment 
in  Biipport  of  the  bond  is,  that  the 
advance  of  the  money  was  attended 
with  risk,  it  is  a  raaterial  circnm- 
gtance  that  only  an  ordinary  nit^ 
of  interest  has  been  demanded. 
TM  Enmidpaimi,  1  Wm.  Rob. 
Adm.  Rep.  ISO;  The  Laurel^  13 
W.  K.  <Adm.)  ^52. 

Where  in  a  bottooiry  bond  blanks 
llad  b^n  left  where  the  rate  of  in- 
l(<EreBt  onght  to  haye  heeneji:presset1, 
the  Court  pronounced  for  the  Iwnd 
Tiritb  such  interesst  as  the  Regiatrar 
shoald  find  to  haye  been  nsnal  on 
ench  risks  at  the  time  when  and 
place  where  the  bond  was  taken, 
T^is  Uhang^^  Swab,  Adm.  Rep.  240, 
Ab  to  the  allowanee  of  commissions 
indoded  in  the  bond,  see  Ths 
ffknmanna,  LnskAdm*  Rep.  115. 

Who  nutf/  gwe  a  BoHmtirtj  BmuL 
— A  bottomry  bond  may  be  exe- 
cuted, either  by  the  owner  of  the 
ahip,  eten  wiLhont  the  eoncnrrenee 
of  the  master  {Diiks  &/  Bedford^ 
2  Hagg,  Adm,  Rep.  294),  or  by 
the  master^  with  the  express  an- 
thority  of  tho  owner  {T/is  Bona- 
park,  B  Wm.  Rob.  Adm.  Rep.  2D8), 
or  in  proper  cases  (that  i&  to  say, 
as  we  ihaD  hereafter  more  fully 
see,  in  eases  of  necessity)  by  the 
implied  authority  of  the  owner. 
This  implied  power  may  be  exer- 
cised by  the  ostensible  and  acting 
inagter  (7'A^  Jane^  1  Dods,  Adm. 
Eep*  461),  althougli  he  be  not  the 
regist;^^  maater  {The  Orelia^  3 


Ha^g.  Adm.  Rep,  81),  or  may  hayo 
been  apijointed  not  by  the  owner, 
bnt  by  his  agent  {Th^  Ksnmrsk^ 
Casih,  3  Ha^g.  Adm*  Rep.  1 ),  a 
consignee  of  the  cargo  ( Th^  Alex- 
amier,  I  Dode.  278 ;  The  Ruhkmt^ 
3  Hagg.  9)^  or  by  the  Bntish  eon* 
sul  in  a  foreign  port  (  The  Zmliat\ 
1  llagg.  Ztiy\  In  a  case  of  ne- 
cessity a  bond  giyen  by  the  oousnl 
himself  was  supported.  Th^  C^n- 
thia^  16  Jun  718. 

The  Conrt  of  Admiralty  has,  it 
seems,  no  jurisdiction  when  a  bot- 
tomry bond  has  been  executed  by 
the  owner  in  this  country  before 
the  beginning  of  the  voj^ige, 
Tfw  Royal  Areh^  Swab.  Adm.  Reiu 

When,  howeyer,  the  ycssel  is  in 
a  foreign  country,  althongh  it  may 
happen  to  be  that  in  whicli  the 
owTicra  reside,  they  may  by  their 
consent  autliorize  tlie  master  to 
gire  a  bott^imry  bond,  which  the 
Admiralty  Court  of  this  country 
will  in  a  proper  ea^  enforce  against 
the  ship,  TIw  Bomparkj  3  VVm. 
Rob.  298.  And  the  Admiralty 
Court  has  jurisdiction  in  the  Ciwe  of 
a  bottomiy  bond  giyen  by  a  British 
subject  on  the  occasion  of  his  pur- 
chasing a  British  siup  abroad,  and 
raising  money  for  her  outfit  to  re- 
turn home  and  a  new  voyage,  7?t€ 
MdlgoiamJj  Swab.  Adm.  4U1, 

But  it  seems  that,  under  ordi- 
narj'  circumstances,  it  is  not  com- 
petent to  the  master,  eyen  with 
the  consent  of  the  owner,  to  grant 
a  valid  bottomry  bond  upon  a  Bri- 
tish ship  lying  in  a  British  |H>rt 
for  a  new  voyage,  such  bond  to  be 
suable  in  the  Conrt  of  Admiralty. 
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The  Royal  Archy  Swab.  Adm.  Eep. 
269.  The  reasons  for  this  appear 
to  be:  first,  because  such  a  bond 
would  create,  if  valid,  what  may 
be  termed  a  secret  lien  on  the 
ship,  without  what  the  law  could 
consider  necessity,  and  the  conse- 
quence would  be  that  subsequent 
band  fide  mortgagees  might  be  in- 
juriously affected;  and  secondly, 
in  early  times  such  bonds  would 
or  might  have  been  used  to  cover 
usurious  transactions,  though  for- 
tunately all  such  useless  restric- 
tions as  the  usury  laws  are  now  re- 
moved,   lb.  276. 

What  justifies  the  Master  m 
giving  a  Bottomry  Bond. — In  con- 
sequence of  the  high  rate  of  inte- 
rest usually  demanded  when  mo- 
ney is  raised  by  way  of  bottomry, 
it  should  not,  as  a  general  rule, 
be  resorted  to  except  in  cases  of 
necessity.  When  the  owner  gives 
his  express  consent,  the  question 
as  to  whether  it  was  necessary  to 
resort  to  that  mode  of  raising  mo- 
ney will  of  course  not  arise,  at  any 
rate,  as  to  the  ship  and  freight,  as 
it  is  for  his  protection  that  the  rule 
has  been  laid  down. 

In  the  absence  of  the  express 
consent  of  the  owner  the  master 
must,  in  all  cases  where  he  can,  in 
the  first  instance,  if  he  has  not 
funds  in  hand,  endeavour  to  obtain 
them  on  the  personal  credit  of  the 
owner.  See  Heathom  v.  Darling^ 
1  Moo.  P.  C.  C.  6. ;  Oore  v.  Ga/rdiner^ 
8  Moo.  P.  C.  C.  79 ;  Wallace  v. 
Fieldm,  7  Moo.  P.  C.  C.  398, 409  ; 
The  Gauntlet,  3  Wm.  Eob.  92  ; 
Staintanh  v.  Fenning,  11  C.  B.  88, 


per  JerviSy  C.  J.  ;  LyaU  v.  Hicks, 
27  Beav.  616. 

Hence  he  must,  in  the  first 
place,  endeavour  to  communicate 
with  the  owner  of  the  ship,  so  as 
to  enable  him  to  raise  the  funds 
wanted  on  his  own  personal  secu- 
rity ;  or,  if  he  have  not  the  means 
of  raising  them,  to  give  him  an  ex- 
press authority  to  resort  to  hypo- 
thecation. 

This  often  gives  rise  to  the 
question  whether  the  master  was 
able  to  conmiunicate  with  «the 
owner  within  such  a  period  as  the 
necessities  of  the  ship  required, 
for  the  rule  now  is  that  whether 
the  ship  be  in  a  foreign  port,  or  in 
a  port  of  the  same  country  as  the 
owner  is  residing  in,  if  the  master 
can  communicate  with  the  owner 
within  a  time  conmiensurate  with 
the  necessities  of  the  ship,  and  he 
neglect  to  do  so,  any  bottomry 
bond  which  he  may  give  for  rais- 
ing money  will  be  void ;  on  the 
other  hand,  if  he  be  unable  to 
communicate  with  the  owner  with- 
in a  time  commensurate  with  the 
necessities  of  the  ship,  even  if  the 
owner  were  in  the  same  country, 
the  bond  would  be  valid. 

The  law  upon  this  subject  was 
much  discussed  in  the  recent  case 
of  Wallace  v.  FieUen,  7  Moo.  P. 
C.  0.  398.  There  a  bottomry 
bond  was  granted  in  New  York 
by  the  master  to  obtain  money  for 
necessary  repairs  of  a  ship,  the 
owner  whereof  was  residing  at  St 
John's,  New  Brunswick.  A  com- 
munication by  electric  telegraph 
existed  between  the  two  cities. 
The  bondholder   had   previously 
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acted  nA  the  gieneral  agent  of  the 
owiaerj  and  no  intimation  of  the 
transactioTi  was  made  by  the  mas- 
ter to  the  owner  nntil  after  the 
execution  of  the  bond.  It  was 
held  bjr  the  jndieial  committee  of 
the  Privy  Cotmcil  reTcrsing;  the 
decbion  of  the  Admiralty  Coarfc^ 
(aee  77«  Onmtal,  3  Wiel  Rob, 
Adm.  Rep.  243),  that  the  master, 
having  the  means  of  commnnica- 
tion  with  the  owner,  no  Buch  abso- 
lute necesi^ity  existed  as  to  autho- 
rize him  to  pledge  the  ship  without 
comimmication  with  the  owneri 
and  the  bond  was  conse<]uently 
declared  void  "  Formerly/'  said 
Sir  J.  J^rviSj  C.  J,,  in  delitenng 
jadgment,  "  the  rule  of  law  wqpS 
this,  that  whenever  the  o\^^ler  of 
the  €hip  and  the  master,  at  the 
time  of  the  advanee^  were  in  ports 
foreign  to  each  other,  then  there 
wotild,  of  necessity  almoety  be  such 
0  want  of  opj)ortniiity  of  commu* 
nicatioo  as  to  clothe  the  mas^ter 
with  authority  to  raise  money  on 
bottomiyj  and  the  converse  was 
supposed  to  hold,  naaaclj,  that 
whenever  the  vessel  and  the  owner 
were  in  the  same  conntiy,  on  the 
other  hand,  the  opportunity  of 
communication  did  adst,  so  that 
the  master  would  not  have  autho- 
rity to  raise  money  on  bottomry. 
The  authority  to  borrow  on  the 
credit  of  the  owner  aud  on  bot- 
tomry is  the  same,  only,  in  the 
second  case,  there  h  this  ingrre- 
d  lent  J  the  money  cannot  be  raised 
without  the  pledge  of  the  ship 

"  Now  the  rule  of  law  was 
broken  in  upon  by  the  judgment 
of  Lord  Stotveli^  in  the  ca^  of  La 


Ymhel  (1  Doda,  Adm.  Hep.  273), 

for,  in  that  case,  the  ship  and  the 
owner  were  in  the  smm  country, 
hut  not  in  a  conntry  where  there 
was  the  ability  of  communication  ; 
bceaueej  as  Loi-d  Siowdl  said,  there 
WEis  a  diatarhftnce  at  the  time,  and 
it  waa  as  impossible  to  commnni- 
cate  with  the  owner  in  Spain, 
though  the  ship  was  in  Spain,  an 
if  she  was  in  a  foreign  country, 
treating  it,  not  as  a  matter  of  law, 
hut  a  kd  of  ih^  jmsihitiftj  of  ih^ 
pouter  to  cmimnnkate.  Therefore 
in  the  absence  of  the  power  to 
communicate,  the  aj^eucy  held. 
Following  that  up,  the  converse 
ha£  been  held.  In  England,  though 
the  owner  is  in  England,  and  the 
vessel  too,  yet,  if  the  power  of 
communication  ia  not  correspon- 
dent with  the  necessity,  the 
authority  to  borrow  money  cxiste. 
According  to  Arthur  v.  Bar  ton  (6 
M.  &  W.  138),  Johns  V.  ,Sim<ins  (2 
Q.  B.  425),  and  Siomh<^um  v,  0ml 
(2  Q,  B.  431,  note),  if  thert^  be  no 
power  of  communication  with  t!ie 
owner  correjspundent  with  the  ne- 
cessity^ the  power  to  raise  the 
money  exists.  I  f  there  was  a  great 
emergency,  and  the  master  could 
not  raise  the  money  on  the  credit 
of  the  owner,  he  must  then  raise  it 
on  the  ship  by  bottomry,  whether 
she  is  in  one  conntry  or  another, 
taking  it  for  granted  there  was  an 
absolute  necessity,  and  that  there 
was  no  power  of  communication. 
Now  if  this  be  the  real  principle, 
aud  if  tliLH  be  the  proper  distinc- 
tion, what  is  the  rule  of  law  appli* 
cable  to  a  foreign  coontr)'  ?  You 
have  authorify,  but  that  ib  only 
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because  you  have  no  means  of 
communication.  We  must,  how- 
ever, look  at  the  circumstances  of 
this  case.  There  was  not  only  the 
power  of  conmiunication,  but  an 
absolute  communication  made.  It 
was  made,  and  properly  made,  at 
the  moment  of  the  accident,  com- 
municated and  received  within  a 
few  hours,  and  by  a  means  of 
communication  in  existence  which 
must  be  taken  to  be  the  proper 
mode  or  channel  of  communication, 
not  to  send  money  as  suggested, 
but  to  send  a  communication  on  the 
one  hand,  and  receive  an  answer  on 
the  other.  Why,  here  being  the 
means  of  communication,  and  the 
authority  of  the  master  being 
founded  on  the  impossibility  of 
a  communication,  their  lordships 
are  of  opinion  that  there  was  no 
authority  in  the  master  to  raise 
money  on  bottomry  ;  therefore  he 
was  not  clothed  with  a  right  which 
could  confer  that  property  on  the 
person  who  took  the  bond,**  See 
also  The  Trident,  1  Wm.  Rob.  Adm. 
Rep.  29  ;  The  Bonaparte,  8  Moo. 
P.  C.  a  459  ;  Duranty  v.  Hart, 
Ga/rgo  ex  The  Hamburgh,  2  Moo.  P. 
C.  C.  (N.  S.)  289, 320 ;  TheBonita, 
1  LusL  Adm.  Rep.  262 ;  Olivier,  ib. 
484.  The  opinion  therefore  ex- 
pressed by  Lord  Coitenham,  C,  in 
Ola^cott  V.  Lang  (2  Ph.  321),  where 
he  differed  from  that  of  Sir  J.  L. 
Knight  Bruce,  V.-C,  seems  to  be 
wrong. 

A  master  may,  in  a  case  of 
necessity,  grant  a  bond  of  bot- 
tomry on  the  ship  and  cargo  in  a 
foreign  country,  where  the  ship- 
owners reside,  and  with  their  con- 


sent, although  he  may  not  have 
previously  communicated  with  the 
oumers  of  the  cargo.  See  The  Bo~ 
naparte,  3  Wm.  Rob.  Adm.  Rep. 
298.  There  a  Swedish  vessel, 
being  much  damaged,  the  master 
put  into  Stromstad,  and  imme- 
diately went  over  to  Uddevallah, 
a  distance  of  about  sixty  miles, 
where  the  owners  resided,  who, 
not  being  able  to  furnish  him  with 
the  necessary  funds  for  enabling 
him  to  prosecute  his  voyage  to 
England,  told  him  that  he  must 
get  the  repairs  effected  at  Strom- 
stad, and  there  borrow  the  requisite 
sum  on  bottomry  of  the  vessel, 
her  cargo,  and  freight.  The  master 
accordingly,  being  unprovided  with 
funds,  and  being  unable  to  raise 
them  on  his  own  personal  credit 
or  on  that  of  the  owners,  granted 
a  bottomry  bond  on  the  ship, 
freight,  and  cargo,  for  the  neces- 
sary advances,  without  any  com- 
munication unth  the  oumers  of  the 
cargo  resident  at  Hull,  in  this 
country.  It  was  held  by  the 
Court  of  Admiralty  that  the  bond 
was  valid,  as  against  the  owners  of 
the  cargo.  "The  question,"  said 
Dr.  Lushington,  "is  whether  the 
bond  is  invalid  by  the  general 
maritime  law  as  regards  the  cargo, 
by  reason  of  such  bond  having 
been  granted  in  the  country  of  the 
owners  of  the  ship,  and  with  their 
sanction,  but  without  any  notice 
having  been  given  to  the  owners 
of  the  cargo.  Now  I  am  of  opinion 
that  the  principle,  as  fEir  as  it 
extends  (for  it  is  not  a  universal 
rule),  that  a  bond  shall  not  be 
granted  in  the  country  where  the 
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owner  of  ihe  ship  resides,  is  a 
principle  which  is  directed  rather 
to  the  protection  of  the  owner  of 
the  ship,  than  the  owner  of  the 
cargo  ;  and  that  this  principle 
mnst  in  all  cases  depend  npon  the 
facility^  or  otherwise,  of  commu- 
nication with  the  oWB^r  of  the 
thip  or  carga  Where  the  owner 
wae  resident  abtB^^  the  pnnciple 
dearly  w*onId  not  iipplj»  eBpecUlij 
in  this  case,  where  the  owner  was 
a  Gonaentiiig  partj.  ,  *  .  .  It  ap- 
peeis  tliat  information  of  Ihe  ne- 
ee«^  of  the  re^sel  was  conrewl 
i©  tie  shipper  of  the  cargo,  and  he 
refbfied  to  adrance  anj  money  at 
alL  Under  theie  cireomBtances^ 
doBB  the  taw  reqcire  that  the 
master,  m  a  matter  of  neLse^oij 
obUgaiion  upon  hioi,  Ehoold  hare 
made  «  oonnmntkalio}!  to  the 
owner  of  the  cargo  m  England  ? 
if,  indeed*  he  kaew  wiia  that  owner 
was.  Afi  iar  aa  Uie  rridence  t»efore 
me  gt3e^  there  is  nothing  either  in 
the  bill  of  lading,  or  m  the  other 
cinnuuittatioei  of  the  case,  which 
dKJws  thai  the  inaler  knew  in 
wham  the  piopatr  of  the  cargo 
was*  I  know  of  no  authority 
whicfa  pendens  it  imperatirelj  n^ 
oeasttiy  that  snch  a  commnmcatioD 
ihoiild  alwm  be  made  ;  and  I  eer- 
tainlj  do  not  petrem  that  the  cir- 
comstances  ^  this  case  partlcalarl j 
re^jiitred  it  Bo  ^  as  the  anthori- 
ties  go^  in  the  ca^e  of  T^  Gmi*- 
taidm,  hcftd.  Shweii  said,  and  ^id 
tmlj,  it  was  ^caedlng  deairahle 
thai  appUntioQ  should  he  made  to 
tlie  e&tmfpm  of  the  cargo  where 
It  ifl  prac^lcalile  i  bat  in  no  case 
whaleTcr  to  mj  knowled^»   and 


none  has  been  cited,  has  it  erer 
been  laid  down  by  this  Court  that 
there  was  an  absolute  necessity 
of  making  snch  communication. 
It  may  undoubtedly  be  expedient 
to  do  so  for  rahons  reasons^ — 
amongst  others,  to  take  away  all 
Bosplcion  of  ^adalent  in  lection 
on  the  part  of  those  concerned  in 
the  bottomry  transaction*'* 

As^oioing  that  the  magter  haii 
no  other  means  of  proctxriu^  ftrnd^ 
and  has  not  t>een  able  to  c^mmn^ 
nicate  with  the  owners  ^ill  the 
qnestioa  remains,  was  th-er^  an 
absoluk  nife^stiy  md\  aa  jti«tiiied 
him  in  resorting  to  h>7x>tbecaticin  ? 

The  necessity  for  Inndt  may 
arise  in  varion;*  wap  :  undi,  to 
im^anre,  as  io  the  |innd|ial  casu^ 
where  rvfwrirt  are  abeotutcly  neccs- 
sarr^  in  order  to  enable  thi?  sliip 
to  piTt>Cf?ed  on  her  Toyug;e  for  the 
poi^KiSie  of  deliTering  tbt;  targo 
aocfirding  to  her  charttr-[»arty 
{ank^  p.  30)  ;  so  whi^re  the  fehjp 
may  be  arregted,  aiid  sold  in  a 
foreign  cfFuntry,  in  default  of  ma- 
king certain  pay  men  t«.  (Snuih  v. 
G&tiJii,  4  Mw,  P.  C.  C.  21,  25)  i 
sDch  as  port  dntie^^  without  pro- 
riding  for  whieh  the  voyage  oonJd 
not  be  progccuted-  Jk2h^27;  and 
Ece  The  Gauntlet,  3  Wm.  Roll,  Adm. 
Rep,  82-  Bat  the  master  usijiijiit 
hypothecate  the  6hi|i  f<ir  any  de- 
mand in  refipect  of  which  he  him- 
self only  is  liable  to  \w  arrt^.^Ei^i  in 
a  foreijrn  country.  4  iltm,  P,  C,  C, 
28,  Thus  when  a  bottiyrary  bond 
wag  ffiven  by  a  master  upon  a 
threat  t^f  arR^,  for  supplies  pi«» 
vionsly  ftimisli^  on  his  perHinal 
crf^it,   it    wa^  held    loid.      6Vr* 
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V.  Gardiner,  3  Moo.  P.  C.  C.  79. 
Upon  the  Bame  principle,  a  bot- 
tomry bond  cannot  be  granted  for 
a  debt  incurred  on  a  former  voyage 
(The  Hero,  2  Dods.  147),  or  for 
debts  arising  from  supplies  and  ne- 
cessaries furnished  to  other  ships, 
though  belonging  to  the  same 
owner.  The  Osmanli,  3  Wm.  Rob. 
Adm.  Rep.  198—212. 

Although,  on  general  principles, 
when  work  has  been  done,  or  ad- 
vances made  upon  personal  secu- 
rity in  the  first  instance,  the  party 
doing  the  work  or  making  the 
advances  is  not  at  liberty  to  turn 
round  upon  the  owners,  and  cover 
himself  by  exacting  a  bond  of  bot- 
tomry from  the  master  ;  neverthe- 
less where  expenses  have  been  in- 
curred by  a  vessel  when  the  master 
was  out  of  possession,  and  was  in- 
competent to  take  charge  of  her, 
a  bond  subsequently  given  by  him 
for  such  advances  has  been  held 
valid.  See  The  Oauntlet,  3  Wm. 
Rob.  Adm.  Rep.  82.  There  a 
vessel  having  been  carried  into  a 
foreign  port  by  a  mutinous  crew, 
with  the  master  dispossessed  and 
in  irons  :  the  expenses  incurred  by 
a  party  employed  by  the  British 
vice-consul  to  investigate  into  the 
mutiny,  and  to  re-invest  the  master 
in  his  command,  was  allowed  by  the 
Court  to  be  a  good  foundation  for 
a  bottomry  transaction,  although  no 
mention  was  made  of  a  bond  in 
the  outset  of  the  inquiry,  and  the 
bond  was  taken  from  the  master 
on  the  'eve  of  the  vessel's  sailing 
from  the  port 

So  where  an  advance  was  made 
for  the  repairs  of  a  vessel,  and  at 


the  time  of  such  advance  no  stipn- 
lations  were  made  by  the  lender 
for  a  bottomry  bond,  nor  any 
agreement  by  him  to  make  ad- 
vances on  personal  security,  the  lex 
loci  conferring  a  right  to  arrest  the 
vessel,  and  make  her  answerable  for 
repairs,  it  was  held  that  the  lender 
had  a  right  to  demand,  and  the 
master  to  execute  a  bottomry  bond 
to  cover  such  advances.  Ths 
Laurel,  13  W.  R.  (Adm.),  352  ; 
and  see  The  Prince  George,  4  Moo. 
P.  C.  C.  21,  nom.  Smi^h  v.  OouU. 
But  see  The  Royal  Arch,  1  Swab. 
Adm.  Rep.  269,  278,  279. 

From  the  authorities  we  have 
considered,  it  is  clear  that  a  party 
taking  a  bottomry  bond  is  bound, 
in  the  first  place,  to  see  whether 
the  money  he  advances  be  wanted 
for  the  necessities  of  the  ship  {The 
Roderick  Dhu,  1  Swab.  Adm.  Rep. 
177,  182,  183,  184);  and  in  the 
next  place,  whether  the  funds  he  is 
about  to  advance  or  the  supplies 
which  he  is  requested  to  furnish 
for  the  purposes  of  the  ship,  could 
not  have  been  procured  on  the 
personal  credit  of  the  owner 
{Heathom  v.  Darling,  1  Moo. 
P.  C.  C.  5),  for  if  the  funds  are 
not  necessary,  or  could  have  been 
procured  on  the  personal  credit  of 
the  owner,  the  holder  of  the  bond 
will  not  be  able  to  recover  upon 
It. 

If,  however,  persons  advancing 
money  upon  bottomry,  do  so  after 
having  ascertained  that  it  is 
wanted  for  the  necessities  of  the 
ship,  they  are  not  bound  to  see 
to  its  application.  The  Roderick 
Dhu,  1  Swab.  Adm.  Rep,  182. 
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The  sale  of  a  bottomrv  bond^ 
pnisuani  to  public  advertisement, 
bj  auction  to  the  lowest  bidder,  in 
&  foreign  port,  is  not  sufficient  to 
dischargee  aparcha^er  from  making 
reasonable  iuquirieg  whether  the 
master  ifi*  under  the  circumstances, 
justified  in  granting  the  bond- 
Soana  v.  Mahn,  3  Moo.  P.  C,  C. 

A  botkoniy  bond  may  be  good 
in  pait^  though  void  for  the  residue. 
Thus,  IE  Smiih  y.  GmM^  4  Moo, 
P.  C.  C.  21,  where  a  bottomry 
bond  was  given  by  the  master  at 
New  Tork,  as  well  for  advances  to 
obtam  his  dbcharge  from  arrest 
at  the  instance  of  the  consignees, 
on  account  of  damage  done  on  the 
Toyage  to  part  of  the  cargo,  as  for 
payment  of  the  port  duties  and 
other  diabnrsements  necessary  to 
enable  the  ship  to  prosecute  her 
Toyage ;  the  Judicial  Committee 
of  the  Fri\T  Council,  reversing  so 
much  of  the  decision  of  the  Admi- 
ralty Court  aa  rejected  the  bond 
in  hiOf  Etistained  the  bond  to  the 
extent  of  suras  advanced  for  ne- 
cessary supplies  and  payment  of 
the  port  daties.  See  ako  The 
Osmanlif  3  Wm.  Hob,  Adm.  Rep. 
198,218, 

It  seems,  however,  that  it  by  no 
means  follows  in  all  cases  where  a 
small  amount  of  the  sum  claimed 
is  properly  a  subject  of  bottomry, 
and  the  larger  propoi-tion  of  the 
demand  is  not  properly  the  subject 
of  a  bond,  that  the  Court  would 
oondder  itself  to  be  under  the 
necessity  of  pronouncing  for  that 
smaller  amouot,  as  such  a  practice 
might  lead  to  fraud,  inconvenience^ 


and  litigation.  The  Osman  It,  B  Wm. 
Kok219, 

Where  a  British  vessel  has  com- 
pleted a  voyage  to  a  foreign  port» 
she  can  in  a  ca^e  of  necessity  be 
bottomried  by  the  master,  to  oover 
the  expenses  of  repair  and  outfit 
for  a  neif  voyage^  in  the  same  way 
as  she  could  be  for  the  voyage 
homcj  and  such  bond  can  be  sued 
nf>on  in  the  Admiralty  Court.  Ths 
Royal  Arch,  Swab.  Adm.  Hep. 
261),  277. 

Although,  as  we  have  before 
seeUj  it  is  essential  to  the  validity 
\}t  a  bottomrj-  boud,  that  the  sum 
advanced  should  only  be  repaid  in 
the  event  of  t!ie  shij^  reaching  her 
jM>rt  in  safety ;  neverthelcR^,  if  the 
ship  be  lost  after  having  deviated 
from  the  voyage  stipulated  for  iu 
the  bottomry  bond,  the  bondholder, 
will  be  entitled  to  recover  (  Wmt- 
^m  V.  Wikl^i  8kin.  152 ;  Williams 
v.  Sieadnian,  ib.  315  ;  Vat  fid  \\ 
Vachel,  2  Ch.  Ca.  130  ;  Amn.  4 
Tin,  Ab,  280  pi.,  4  ;  2  Salk.  444), 
unless  the  deviation  T?^ere  justifi- 
able. The  Armadillo,  1  Wm.  Eob. 
Adm.  Rep<  256* 

Where  once  the  tranHaction  is 
proved  to  have  been  clearly  and 
indisputably  of  a  bottomry  cha- 
racter, that  is,  where  the  distress 
is  admitted  or  established,  the 
w^ant  of  personal  credit  is  beyond 
question^  and  the  bond  in  all  es- 
sentials apparently  correct ;  then, 
and  under  such  circumstances,  the 
strong  presuraption  of  law  h  in 
favour  of  its  validity,  and  it  will 
not  be  impugned  save  when  there 
is  clear  and  conclusive  evidence  of 
fraud,  or  where  it  is  proved  beyond 
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all  donbfc,  that,  though  purporting 
in  form  to  be  a  bottomiy  transac* 
tion,  the  money  was  in  truth  ad* 
yanoed  upon  diflterent  considera- 
tions. The  VibtUOy  1  Wm.  Bob. 
AduL  Rep.  5.  See  also  Ths  Rha- 
damanthe^  1  Dods.  Adm.  Rep. 
208  ;  The  Alexander,  ib.  278;  The 
Augusta,  ib.  287  ;  The  Hero,  2 
Dods.  142;  The  Reliance,  3  Hagg. 
Adm.  Rep. 74;  TheCkUypeo,  ib.  163, 
165 ;  The  Kennereley  GaeOe,  ib.  7; 
The  St.  Catherine,  ib.  254.  Thus 
where  small  items  were  pointed 
out  to  the  Court  as  having  been 
expended  be&re  there  was  evi- 
denoe  of  any  negotiation  for  a 
bottomiy  bond,  it  was  held  that 
those  items  might  be  fairly  in- 
cluded in  the  sum  to  be  secured, 
and  that  it  might  be  presumed 
they  were  advanced  in  contempla- 
tion of  such  a  security.  Smith  v. 
Oauld,  4  Moo.  P.  0.  0.  21,  28. 

A  bottomiy  bond  may  be  given 
by  a  master  to  the  consignees  of 
the  cargo  {T?ie  Alexander,  1  Dods. 
Adm.  Rep.  278  ;  The  Rubicon,  8 
Hagg.  Adm.  Rep.  9),  or  to  an 
agent  of  the  owner,  and  more 
especially  if  it  be  so  given  with  the 
sanction  of  the  owner.  The  Royal 
Arch,  Swab.  Adm.  Rep.  269,  279 ; 
The  Oemanli,  8  Wm.  Rob.  Adm. 
Rep.  198,  217. 

It  seems  to  be  clear  that  the 
master  has  no  power  to  authorise 
the  actual  transfer  of  property  by 
way  of  mortgage,  as  distinguished 
firom  hypothecation,  which  gives 
only  a  right  to  be  enforced  against 
the  subject  of  it  through  the  me- 
dium of  process  (Stambanky.  Stain- 
tank,  IS  a  B.  441, 442);  and  the 


master  by  a  bottomry  bond  can 
only  hypothecate  the  ship,  freight^ 
and  cargo;  he  cannot  diarge  the 
shipown^  personally  (lb,,  and  se^ 
Benson  v.  Chapman,  6  M.  &  O. 
792  ;  6  C.  B.  880  ;  8  0.  B.  950). 
The  shipowner,  however,  may  hy- 
pothecate the  ship  and  fireight  ancl 
bind  himself  personally,  or  may 
authorise  an  agent  to  do  the  same. 
Willis  V.  Palmer,  7  0.  B.  (S.  &) 
840,  860, 361. 

Proceedings  with  regard  to  BoU 
tomry  Bonds  and  herein  as  to  the 
Priorities  of  Parties  claimmg  h 
have  charges  on  the  Sh^. — Proceed* 
ings  by  the  holder  of  a  bottomiy 
bond  are  generally  taken  in  the 
Admiralty  Court,  and  in  deter^ 
mining  upon  its  validity,  the  Coxnt 
will  be  guided  by  the  general 
maritime  law,  and  not  by  the  mu- 
nicipal  law  of  the  country  where 
it  is  granted,  so  ftr  at  least  as  aiqr 
question  arises  upon  tiie  obligatoiy 
effect  of  the  bond  on  persons  not 
being  the  subjects  of  the  country 
where  the  bond  was  granted.  Tis 
Bonaparte,  9  Wm.  Bob.  Adm.  Rep. 
298,  806. 

The  proceedings  on  a  bottomry 
bond  in  the  Admiralty  Court  art 
m  rem.  against  the  ship,  freight^ 
or  cargo,  and  not  against  the  owner 
(see  The  Rhadamanthe,  1  Dods. 
Adm.  Rep.  208  ;  The  Lord  Coeh* 
rone,  1  W.  Rob.  Adm.  Rq).  812  $ 
The  Trident,  ib.  85X  and  the  juris* 
diction  of  the  Court  exists  even 
where  there  has  only  beem  an 
agreement  for  a  bond  entered  into 
{The  Aline,  1  Wm.  Rob.  Adm.  Rep. 
122).    In  cases  of  bott<unry  tbs 
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Admiralty  Court  may  decide  all 
questions  as  to  the  title  or  owner- 
ship of  the  ship,  or  as  to  her  firo- 
ceeds  (3  &  4  Vict  c.  65,  s.  4). 

Where  in  a  suit  in  the  Admi- 
ralfcy  Court  upon  a  bottomry  bond, 
money  due  for  freight  has  in  con- 
sequence of  a  monition  been  paid 
into  Court,  an  action  for  freight 
cannot  be  maintained,  as  the  Court 
of  Admiralty  has  jurisdiction  to 
decide  all  questions  as  to  freight  in 
such  a  case.  Place  Y.PoUySExch. 
705 ;  10  Exch.  370.  See  also  The 
Dowihorpe,  2  Wm.  Rob.  Adm.  Eep. 
73.  And  when  a  vessel  has  been 
arrested  in  a  cause  of  bottomry, 
she  cannot  be  taken  out  of  the 
custody  of  the  Admiralty  Court 
by  the  sheriff  under  a  writ  oifi.fa. 
{Ladbroke  v.  Oricketty  2  T.  B.  649), 
nor  can  any  distress  be  leried  on 
her  for  seamen's  wages.  The 
Weeimorelandy  2  W.  B.  Adm.  Bep. 
394. 

An  adyance  of  money  to  pay  off 
a  bottomry  bond  for  which  the 
ship  is  arrested,  being  made  under 
a  contract  to  pay  off  claims  out- 
standing on  the  ship,  and  outfit 
for  a  new  yoyage,  in  consideration 
of  receiying  brokerage  and  the 
prepaid  freight  for  the  new  voy- 
age, is  not  within  the*  statute, 
3  <&  4  Yict.  c.  65,  s.  6,  and  cannot 
be  recoyered  in  the  Admiralty 
Court.  The  Onniy  1  Lush.  Adm. 
Rep.  154.  As  to  what  constitute 
necessaries  under  3  &  4  Vict.  c. 
65,  8.  6,  see  T?ie  Comtesse  de 
Fr^eville,  1  Lush.  Adm.  Rep.  329; 
The  West  Frieeland,  Swab.  Adm. 
Bep.  454, 456;  TheWalaga,  ib.  165. 

The  Court  of  Chancery  has  also 


jurisdiction  to  give  relief  upon 
bottomry  bonds ;  and  it  will  inter- 
fere by  injunction  to  restrain  pro- 
ceedings in  the  Court  of  Admi- 
ralty, either  in  cases  of  fraud,  or 
where  there  are  equities  between 
the  parties,  or  where  the  matter 
can  be  more  conveniently,  directly, 
uid  effectually  dealt  with  by  the 
Court  of  Chancery.  See  Duncan 
V.  M'Calmoni,  3  Bear.  409 ;  Olae- 
eoU  V.  Lang,  8  Sim.  358 ;  3  My. 
&  Cr.  451 ;  2  Ph.  310  ;  Dobem  v. 
LyalU  3  My.  &  Cr.  453  n.;  2  Ph. 
323  n. 

As  to  Priorities  of  Bottomry 
Bands, — As  a  general  rule,  a  bot- 
tomry bondholder  is  entitled  to 
priority  over  all  other  creditors 
{The  OreUa,  Hudson,  3  Hagg. 
Adm.  Rep.  83;  The  Madonna 
Uldra,  1  Dods.  Adm.  Rep.  40  ; 
The  Sydney  Cove,  2  ib.  13),  even 
over  a  mortgagee,  for  when  money 
is  advanced  on  mortgage  of  a  ship, 
the  mortgagee  must  always  be 
aware  that  he  takes  his  security 
subject  to  all  legal  liens,  and  that 
if  he  suffers  therefrom,  his  remedy 
must  be  against  the  owners.  The 
Royal  Arch,  Swab.  Adm.  Rep.  269. 
A  bottomry  bondholder  is  under 
no  obligation  to  communicate  the 
existence  of  the  bond  to  the  mort- 
gagees of  the  ship,  and  is  not 
affected  by  the  owner  concealing 
it  from  the  mortgagees.  The  HeU 
golcmdy  Swab.  Adm.  Rep.  491. 

A  mortgagee  cannot  set  up  as  a 
defence  to  a  bond  the  laches  of  the 
bondholder,  unless  his  position  has 
been  thereby  prejudiced.  TheEeU 
goland,  Swab.  491. 
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A  bottomry  bond  originally 
Talid  is  not  affected  by  any  agree- 
ment by  the  bondholder  for  the 
purchase  of  the  ship.  The  Helgo- 
land^ Swab.  Adm.  Rep.  491. 

As  an  exception  to  the  rule, 
wages  take  priority  over  bottomry 
bonds  {The  ffersey,  8  Hagg.  Adm. 
Rep.  408 ;  T?ie  Canstancta,  10  Jur. 
854  ;  The  William  F.  iSafford,  1 
Lush.  Adm.  Rep.  69),  even,  it 
seems,  although  they  were  earned 
before  the  bond  was  taken.  The 
Union,  Lush.  Adm.  Rep.  128  ; 
overruling  The  Mary  Ann,  9  Jur. 
95  ;  The  Janet  Wilson,  Swab.  Ad. 
Rep.  261. 

In  rival  claims  against  the 
proceeds  of  a  ship,  seamen's  wages 
are  preferred  to  the  master's  wages 
and  disbursements.  T?ie  Salacia, 
Lush.  Adm.  Rep.  545. 

A  master,  however,  who  has 
given  a  bottomry  bond  on  ship 
and  freight,  whereby  he  has  not 
bound  himself  personally  to  pay 
the  bond,  but  only  covenanted 
that  the  ship  and  freight  shall  at 
all  times  be  liable  to  pay  the  bond, 
is  entitled  to  be  paid  his  wages 
out  of  the  ship  and  freight  in  pre- 
ference to  the  claim  of  the  bond- 
holder,   lb. 

But  where  the  master  has  by 
the  terms  of  the  bottomry  bond, 
bound  himself  as  well  as  the  ship 
and  freight,  he  cannot  enforce  his 
lien  for  wages  against  the  claim 
of  the  bondholder.  The  Jona- 
than Ooodhtie,  Swab.  Adm.  Rep. 
524. 

It  has  been  held  moreover  that 
a  successful  suitor  in  a  cause  of 
damage  for  collision,  has  a  lien  on 


the  property  condemned  paramount 
to  the  claim  of  a  mortgagee  or 
bondholder  prior  to  the  period 
when  the  damage  was  done,  and 
that  the  lien  also  extends  in  case 
of  a  deficiency  of  proceeds  to  sub- 
sequent accretions  in  the  value  of 
the  ship  arising  from  repairs  ef- 
fected at  the  expense  of  the  owner. 
The  Aline,  1  W.  Rob.  Adm.  Rep. 
111.  Where,  however,  money  has 
been  advanced  and  repairs  effected 
by  a  stranger,  and  a  bottomiy 
bond  has  been  bond  Jide  given 
for  the  amount  of  such  repairs, 
the  subsequent  bondholder  will,  it 
seems,  have  a  lien  upon  the  pro- 
ceeds to  the  extent  of  the  in- 
creased value  of  the  vessel  arising 
from  the  repairs.    lb. 

Where  there  are  two  creditors, 
one  with  a  double,  and  the  other 
with  a  single  security,  the  Admi- 
ralty Court  will  compel  the  former 
to  resort  to  the  security  upon 
which  the  latter  has  no  claim. 
Thus,  if  there  be  a  bottomry  bond 
on  the  ship  only,  and  the  ship  be- 
ing afterwards  arrested  for  wages, 
is  insufficient  in  value  to  meet  both 
claims,  if  the  bond  be  held  not  to 
extend  by  implication  of  law  to  the 
freight,  payment  of  the  wages  will 
be  decreed  therefrom,  leaving  the 
whole  proceeds  of  the  ship  avail- 
able in  satisfaction  of  claim  of  the 
bondholder.  The  Mary  Ann,  d  Jm. 
95.  The  Court  of  Admiralty  in 
such  cases  proceeds  upon  the  same 
principle  as  the  Courts  of  Equity 
do,  in  what  they  term  the  doctrine 
of  marshalling. 

But  the  principle  of  marshalling 
does  not  prevail  where  it  cannot 
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be  carried  into  effect  without  vio- 
lating other  rales  entitled  to  a 
preferential  observance.  Thns, 
where  there  are  two  bottomry 
bondsy  the  first  in  date  on  ship 
and  freight  only,  and  the  other 
or  last  bond  on  ship,  freight  and 
cargoy  the  first  bondholder  cannot 
compel  the  last  (who  is  entitled 
to  piorityyto  resort^  in  the  first 
instance  against  the  cargo;  be- 
cause, according  to  a  well-known 
rule,  the  cargo  cannot  be  made 
subject  to  the  payment  of  the 
bond  until  the  proceeds  of  the 
ship  and  freight  have  been  ex- 
hausted {jpoity  p.  70).  The  result 
is  that  the  holders  of  the  last 
bond,  are  paid  out  of  ship  and 
freight  in  the  first  instance.  Th^ 
FrigcillOj  Lush.  Adm.  Rep.  1. 

"With  regard  to  the  priority  of 
the  holders  of  bottomry  bonds 
inl^  se^  it  may  be  laid  down  as 
a  general  rule  that  a  bottomry 
bond  of  later  is  entitled  to  priority 
of  payment  over  one  of  an  earlier 
date,  because  in  this  species  of 
security  which  is  entered  into  un- 
der the  pressure  of  necessity,  the 
property  would,  without  the  sub- 
sidiary aid  of  the  later  bond,  be 
totally  lost,  both  to  the  owners 
and  the  former  bondholders.  The 
Bhadamanthe,  1  Dods.  Adm.  Bep. 
204 ;  The  Betsey^  1  Dods.  Adm. 
Rep.  289  ;  The  Sydney  Cove,  2  ib. 
1 ;  The  Eliza,  3  Hagg.  Adm.  Bep. 
89.  Where  however  different  bond- 
holders,  acting  in  privity  and  con- 
cert with  each  other,  had  advanced 
money  upon  the  same  general  in- 
vitation for  the  same  repairs  in 
which  all  were  equally  interested. 


and  on  the  same  terms,  and  it  was 
intended  that  the  bonds  were  to 
have  borne  the  same  date,  none 
of  the  bondholders  were  allowed 
priority  merely  because  the  bonds 
were  of  a  different  date,  but  all  of 
them  were  paid  jt?r(7  ratd,  and  with- 
out any  preference.  The  Exeter, 
1  C.  Rob.  Adm.  Rep.  173. 

A  voluntary  agreement  of  the 
holder  of  a  bottomry  bond  to  post- 
pone payment  under  it,  substitutes 
a  personal  for  the  original  contract, 
and  is  one  over  which  the  Court  of 
Admiralty  has  no  jurisdiction.  The 
Royal  Arch,  Swab.  Adm.  Rep. 
269. 

Where  a  bottomry  bond  includ- 
ing  freight  is  given,  any  part  of 
the  freight  paid  before  the  bond 
is  executed,  cannot  be  claimed  by 
the  bondholder.  The  Standard, 
Swab.  Adm.  Rep.  268. 

And  where  advances  on  account 
of  freight  have  been  bond  fide  made 
under  a  covenant  in  a  charter-party 
anterior  to  the  time  when  a  bot- 
tomry bond  is  given  in  which 
freight  is  included,  the  bond  will 
not  attach  upon  the  freight  so 
advanced.  The  John,  8  Wm. 
Rob.  Adm.  Rep.  170.  And  see 
The  Standard,  Swab.  Adm.  Rep. 
267. 

Where  a  bottomry  bond  has 
been  given,  a  shipowner  cannot, 
without  leave  of  the  Court,  ad- 
vance  wages  or  other  expenses, 
and  claim  to  be  repaid  out  of  the 
proceeds,  if  the  ship  is  afterwards 
sold  by  decree  of  the  Court  The 
Janet  Wilson,  Swab.  Adm.  Rep. 
261. 

In   a   recent   case   the  Court 
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granted  leave  to  bondholders  to 
pay  prior  charges,  and  to  have  a 
lien  on  the  ship,  cargo,  and  freight, 
in  respect  of  such  payments,  which 
were  small  in  amount,  on  an  affi- 
davit specifying  the  charges  to  be 
paid.  The  Fair  HaveUy  1  Law 
Rep.  (Ad.)  67. 

Rights  of  the  Oumer  of  the  Cargo 
which  hasbeen  hypothecated  for  the 
Repaire  of  the  Ship. — It  must  al- 
ways be  remembered  that  the  ship 
is  the  primary,  the  cargo  only  the 
secondary,  fund,  for  the  payment 
of  a  bottomry  bond.  Where  there- 
fore a  bottomry  bond  attaches  up- 
on a  cargo,  the  cargo  cannot  be 
made  subject  to  the  payment  of 
the  bond  until  the  proceeds  of  the 
ship  and  freight  have  been  ex- 
hausted. The  Bonaparte^  3  Wm. 
Eob.  Adm.  Eep.  802 ;  The  Pris- 
cilia,  Lush.  Adm.  Eep.  1. 

Moreover  as  the  master  who  hy- 
pothecates the  cargo  for  the  re- 
pairs of  the  ehip  acts  exclusively  as 
agent  for  the  shipowner,  although 
as  regards  the  person  advancing  the 
money,  he  can  bind  the  cargo,  he 
cannot  bind  the  owner  of  the  cargo 
as  regards  the  owner  of  the  ship. 
The  owner  therefore  of  the  cargo 
can  recover  from  the  owner  of  the 
ship  for  the  loss  incurred  in  conse- 
quence even  of  a  necessary  and  jus- 
tifiable hypothecation  of  the  cargo. 
Thus  in  Benson  v.  Duncan,  3  Exch. 
644,  the  master  of  the  ship  '  Lord 
Cochrane,'  damaged  by  perils  of  the 
sea,  hypothecated  at  a  foreign  port 
(Pemambuco),  by  one  bottomry 
bond,  for  necessary  repairs,  the 
ship,  freight,  and  cargo,  amongst 


which  were  the  plaintiff's  goods. 
The  ship  and  freight  realized  less 
than  the  sum  borrowed,  and  the 
plaintiff  was  obliged  to  contribute 
towards  the  difference,  and  also  to 
pay  his  proportion  of  the  costs  of 
a  suit  instituted  in  the  Court  of 
Admiralty  by  the  obligee  of  the 
bond.    It  was  held  by  the  Court 
of  Exchequer  Chamber,  affirming 
the  decision  of  the  Court  of  Ex- 
chequer (reported    1   Exch.  537, 
nom.  Duncan  v.  Benson),  that  the 
plaintiff  might  maintain  an  action 
against  the  owner  of  the  ship,  on 
an  implied  promise  to  indemnify. 
"  The  celebrated  case  of  the  *  Gra- 
titudine,' "  said  Patterson,  J.,  in 
delivering  the  judgment  of  the 
Court, ''  was  relied  on  to  establish 
this  proposition,  that,  in  hypothe- 
cating the  cargo,  the  master  acts 
as  a  sort  of  supercargo  for  the 
benefit  of  the  owner  of  the  cargo, 
and  that,  in  hypothecating  both 
the  ship  and  the  cargo  by  one 
instrument,  he  cannot  bind  the 
owner  of  the  ship  beyond  the  va- 
lue of  the  ship,  and  must  be  con- 
sidered, as  to  any  sums  beyond 
the  value,  as  the  mere  agent  of  the 
owner  of  the  cargo.  That  case  was 
explained,  as  we  think  most  satis- 
factorily, by  the  judgment  of  the 
Coxnrt  of  Exchequer  upon  the  de- 
^  murrer  to  the  sixth  plea  to  the 
first  count  in  this  case  (1  Exch. 
537),  and  we  agree  entirely  in  that 
judgment.    The  case  of  the  *  Gia- 
titudine'  dealt  only  with  the  au- 
thority of  the  master  in  respect  of 
binding  the  cargo  to  the  lender  of 
the  money;  it  determined  nothing 
as  to  the  relative  rights  of  the 
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OWQ^^  of  the  ship  and  cargo  inter 
sSy  and  any  expressions  there  used 
by  Lord  SloweUj  which  might  at 
first  si^t  appear  to  have  snch  a 
meaning,  will  be  found  on  exami- 
nation to  be  illostratiye  only,  and 
not  even  professing  to  decide  on 
any  snch  relatire  rights.  2  Ho. 
Lo.  Ca.  6%,  720. 

^  In  ordering  the  repairs  of  the 
ship,  the  master  acts  exdnsirely 
as  agent  of  the  owner  of  the  ship. 
No  other  person  but  the  owner 
of  ihe  ship^  or  his  agent,  can  haye 
any  anthority  to  order  the  re- 
pairs. The  owner  of  the  cargo 
cannot  insist  on  snch  repairs  being 
made^  for  the  shipowner  is  ab- 
solyed  from  his  contract  to  cany, 
if  preyented  by  the  perils  of  the 
seas,  and  he  is  bonnd  by  it  if  pre- 
yented by  inher^it  defects  in  the 
ship ;  in  either  case,  if  he  does  re- 
pair, he  does  so  for  the  sake  of 
earning  freight,  which  the  master 
is  boond  to  enable  him  to  do  if  he 
can.  Being,  then,  the  agent  of 
the  shipowner  in  ordering  the  re- 
pairs, how  can  he  be  the  agent  of 
any  one  else  in  borrowing  money 
to  pay  for  those  repairs  ?  If,  in 
order  to  borrow  that  money,  he  is 
obliged  to  pledge,  not  only  the 
ship,  but  the  cargo,  he  in  effect 
borrows  money  on  the  cai^o  for 
the  benefit  of  the  shipowner,  jnst 
as  mnch  as  he  would  haye  done 
had  he  sold  a  part  of  the  cargo  to 
raise  the  necessary  f  onds,  in  which 
case  it  is  not  doubted  that  the 
shipowner  must  haye  indemnified 
the  owner  of  the  ciurgo.  Certainly 
the  master  could  not,  by  any  bot- 
tomry bond,  pledge  the  shipowner 


to  the  lender  of  the  money  beyond 
the  yalue  of  the  ship.  By  such  a 
bond  he  giyes  a  remedy  in  rem 
only,  and  not  a  personal  remedy 
against  the  shipowner.  But  that 
circumstance  in  no  way  affects  the 
rights  of  the  owner  of  the  cargo 
as  against  the  shipowner."  See 
also  Benson  y.  Chcqnnan^  6  M.  <& 
G.  792;  6  C.  B.  830;  8  0.  B. 
950. 

In  some  countries,  howeyer,  it 
appears  that  the  shipowner,  by 
abandoning  the  ship  and  freight, 
escapes  all  liability  in  respect  of 
cargo  sold  under  a  bottomry  bond, 
and  with  regard,  moreoyer,  to 
foreign  ships  it  has  been  de- 
cided, that  where  the  contract  of 
affreightment  does  not  proyide 
otherwise,  as  betwe^  the  parties 
to  the  contract,  in  respect  of  sea 
damage  and  its  incidents,  the  law 
of  the  country  to  which  the  ship 
belongs  must  be  taken  to  be  the 
law  to  which  the  parties  haye  sub- 
mitted themselyes.  Thus  in  Lloyd 
y.  Outbert,  1  Law  Eep.  Q.  B.  115, 
S.  C,  6  Best  &  Sm.  100,  the  plain- 
tiff a  British  subject,  chartered  a 
French  ship  belonging  to  French 
owners,  at  a  Danish  West  India 
port,  for  a  yoyage  to  St.  Marc  in 
Hayti,  to  Hayre,  London,  or 
Liyerpool,  at  the  charterer's  option. 
The  charter-party  was  entered  into 
by  the  master  in  pursuance  of  his 
general  authority  as  master.  The 
plaintiff  shipped  a  cargo  at  St. 
Marc  for  Liyerpool^  with  which 
the  yessel  sailed.  On  her  yoyage 
she  sustained  sea  damage  and  put 
into  Fayal,  a  Portuguese  port,  for 
repair.    There  the  master  properly 
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borrowed  money  on  bottomry  of 
ship,  freight,  and  cargo,  and  re- 
paired the  ship,  and  she  completed 
her  Toyage  to  Liverpool.  The 
bondholder  proceeded  in  the  Court 
of  Admiralty  against  the  ship, 
freight,  and  cargo.  The  ship  and 
freight  were  insufficient  to  satisfy 
the  bond ;  and  the  deficiency  with 
costs  fell  on  the  plaintiff  as  owner 
of  the  cargo,  for  which  he  sought 
indemnity  against  the  defendants, 
the  French  shipowners.  The  de- 
fendants gave  up  the  ship  and 
freight  to  the  shipper,  so  as  that, 
by  the  alleged  law  of  France,  the 
abandonment  absolved  them  from 
all  further  liability  on  the  contract 
of  the  master.  It  was  held  by  the 
Court  of  Exchequer  Chamber,  af- 
firming the  decision  of  the  Court 
of  Queen's  Bench,  that  the  parties 
must  be  taken  to  have  submitted 
themselves,  when  making  the 
charter-party,  to  the  French  law 
as  the  law  of  the  ship ;  and,  there- 
fore, that  assuming  the  law  of 
France  to  be  as  alleged,  the  plain- 
tiff's claim  was  absolutely  barred. 

In  the  case,  however,  of  Duranty 
y.  Ha/rt,  2  Moo.  P.  C.  C.  (N.  S.)  289, 
it  was  held  that  the  validity  of  a 
bottomry  bond  taken  up  in  a  foreign 
port  upon  aforeign  ship,  freight,  and 
cargo,  the  owners  of  the  cargo 
being  English,  and  the  ship  and 
cargo  proceeded  against  in  Eng- 
land, is  to  be  governed  by  the 
general  maritime  law  as  adminis^ 
iered  in  England,  and  not  by  the 
Ux  lod  contrachcs,  or  the  law  of  the 
country  the  ship  belongs  to.  See 
remarks  in  1  Law  Rep.  Q.  B.  125. 

It  is  laid  down  in  the  principal 


case,  that  if  it  were  to  happen  thst 
the  ship  and  freight  (usually  the 
first  things  hypothecated)  were 
omitted  in  the  literal  terms  of  a 
bottomry  bond,  they  would  still 
be  liable  in  contribution  to  the 
extent  of  their  value,  although  the 
cargo  alone  had  been  made  imme- 
diately answerable  to  the  foreign 
lender,  who  has  nothing  to  do  with 
averages  of  any  kind.  Ante,  p.  46. 

Power  of  the  Master  to  sell  Part 
of  the  Cargo  for  the  Repairs  of  the 
Ship, — In  the  principal  case  it  was 
admitted,  on  all  h^ds,  that  the 
master  had  power  to  sell  jaor/  of 
the  cargo,  for  the  purpose  of  apply- 
ing the  proceeds  to  the  prosecution 
of  the  voyage,  by  the  repair  of  the 
ship;  and  whatever  doubt  there 
may  have  been  at  that  time  as  to 
the  power  to  hypothecate  the  whole 
of  the  cargo,  there  appeared  to  be 
none  as  to  the  power  of  the  master 
in  a  proper  case  to  sell  a  part  of 
the  cargo. 

This  in  effect  is,  through  the 
medium  of  a  sale  of  the  goods,  to 
borrow  from  the  shipper  or  owner 
of  the  goods  {Duncan  v.  Benson^ 
1  Exch.  555 ;  Benson  v.  Duncan^ 
3  Exch.  655 ;  Richardson  y. 
Nourse,  8  B.  &  Aid.  237),  who 
may,  at  his  option,  claim  to  be 
repaid  by  the  shipowner,  eitiier 
the  price  of  tha  goods  at  the  place 
of  sale  {Richardson  v.  Nourse,  3 
B.  &  Aid.  237),  or  at  the  port  of 
destination  {CampheUy.  Thompson^ 
1  Stark.  490 ;  Hallett  v.  Wigram, 
9  C.  B.  580);  but  it  has  been 
decided  that  where  the  master  has 
sold  part  of  the  goods  at  an  inter- 
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mediate  port,  if  the  vessel  does  noi 
cnrive  at  her  port  of  destination, 
the   shipper    is    not  entitled   to  • 
receive  the    sum   for   which  the 
goods  would  have  sold  at  that  port 
{Aikmson   v.  Stephens,    7    Exch. 
567X  and  although  the  point  does 
not  appear  to  have  been  decided 
by  our  Courts  (see  7  Exch.  578), 
it  seems  to  be  the  better  opinion 
dii^  he  could  not,  in  such  a  case, 
recover  from  the  shipowner  the 
sum  of  money  for  which  the  goods 
actually  sold.    *  Abbott  on  Ship- 
ping,' 308,  3rd  ed. 

The  reason  why  the  master  can, 
sell  only  a  jpart  of  the  cargo  for 
the  repairs  of  the  ship,  while,  as 
we  have  before  seen,  he  can  hypo- 
thecate the  whole  for  that  purpose, 
is  well  laid  down  in  the  principal 
case,  where  it  is  said  that  the 
noaster  cannot  sell  the  whole  of 
the  caigo,  "  because  it  never  can  be 
fot  the  benefit  of  the  cargo,  that 
the  whole  should  be  sold,  to  repair 
a  ship  which  is  to  proceed  empty 
to  the  place  of  her  destination. 
On  the  other  hand,  hypothecation 
may  be  of  i!^  whoUj  because  it 
may  be  for  the  benefit  of  the  whole, 
that  the  whole  should  be  conveyed 
to  its  proper  market;  the  pre- 
sumption being  that  this  hypothe- 
cation of  ihe  whole,  if  it  affects 
the  cargo  at  all,  will  finally  operate 
to  the  sale  of  a  pari,  and  this  in 
the  best  market,  at  the  place  of  its 
destination,  and  in  the  hands  of 
its  proper  consignees.''  Ante,  p. 
45. 

As  to  the  cases  where  the  owner 
of  (he  cargo  can  proceed  against 
the  owner  of  the  ship  for  the  value 


of  the  cargo  sold,  and  when  he 
must  himself  contribute  to  its 
payment,  under  the  head  of  gene- 
ral average,  see  BtrhUy  v.  Pres- 
grave,  post,  p.  94,  and  note. 

When  the  Master  has  power  to 
sell  the  Ship  or  the  whole  of  the 
Cargo. — When  the  termination  of 
the  voyage  becomes  hopeless,  and 
no  prospect  remains  of  bringing 
the  vessel  home,  the  master  has 
power  to  do  the  best  for  all  con- 
cerned, and  therefore  to  dispose 
of  her  for  their  benefit.    Hunter  v. 
Par^,  7  Mees.  &  W.  342.    Thus 
if  a  vessel  has  become  a  complete 
wreck  {Cambridge  v.  Andertm,  2 
B.  &  Cr.  691 ;  Ireland  v.  Thomson, 
4  C.  49)  B. ;  or  if,  although  her 
timbers  still  hold  together,  she  is 
in  such  a  position  that  she  cannot 
be  repaired  except  at  an  expense 
greater  than  her  value  {Robertson 
V.  Clarke,  1  Bing.  445 ;  Mount  v. 
ffarrison,  4  Bing.  388  ;  Hunter  v. 
Parker,  7  Mees.  &  W.  342  ;  Cam- 
bridge V.  Anderton,  4  Dowl.  &  Ry. 
203  ;  1  Car  &  Payne,  213  ;  By.  & 
Mood.  60 ;  2  B.  &  C.  691 ;  sed 
vide  Knight  v.  Faiih,   15   Q.  B. 
649) ;  or  if  the  vessel  is  cast  away 
on  a  foreign  coast,  where  there  is 
no  correspondent  of  the  owners, 
and  no  money  to  be  had  on  hypo- 
thecation to  put  her  in    repair 
so  that  she  might  rot  before  the 
master  could  hear  from  his  owners 
{Fanny  and  EUnira,  Edw.  Adm. 
Bep.  117 ;  and  see  Beady,  Bonham, 
3  Brod.  &  Bing.  147):  in  these  and 
such  like  cases  the  master  will  be 
justified   in  resorting  to  a  sale. 
See  also  The  Glasgow^  1  Swab. 
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Adm.  Rep.  145 ;  Gammell  v.  Sewell^ 
3  H.  &  N.  617 ;  6  H.  &  N.  728. 

"  This  principle,  however,  may  - 
be  clearly  laid  down, — that  a  sale 
can  only  be  pennitted  in  case  of 
urgent  necessity,  that  it  must  be 
bond  fide  for  the  benefit  of  all  con- 
cerned, and  must  be  strictly 
watched."  Per  Lord  &ifforiy  C.  J., 
xMiRobefrtaon  v.  Clarke,  1  Bing.450; 
Lapraik  y.  Burrows,  1 3  Moo. 
P.  C.  C.  132;  S.  C.  nom.  The 
Axisiralia,  Swab.  Adm.  £ep. 
480. 

Thus,  before  a  sale  can  be  held 
justifiable,  it  must  be  shown  that 
the  master  attempted  to  rescue 
the  vessel  by  all  the  means  in  his 
power ;  that  if  she  was  capable  of 
being  repaired,  he  had  failed  in 
getting  money  for  that  purpose. 
Gardner  v.  Salvador,  1  Mood.  & 
Eob.118;  The  Fanny  and  Ehnira, 
Edw.  Adm.  Eep.  117.  The  mere 
difficulty  in  procuring  funds  (/Sww^ 
V.  SugruB,  4  Carr  &  P.  276)  or 
materials  for  repairs  {Fumeaux  v. 
Bradley,  Park  on  Ins.  365,  8th 
ed.)  will  not  be  sufficient  to  jus- 
tify a  sale.  And  even  though  the 
vessel  may  have  been  in  imminent 
danger  (idle  v.  JRoyal  Exchange 
Company,  3  Brod.  &  Bing.  151 ;  8 
Taunt.  755;  sed  vide  Hunter  v. 
Parker,  7  Mees.  &  W.  342),  if  the 
master,  without  a  sufficient  exami- 
nation into  the  actual  state  of  the 
vessel,  arrived  at  the  conclusion 
that  she  ought  to  be  sold  {ffay- 
man  v.  Molton,  5  Esp.  65 ;  Beid 
Y.Darly,  10  East,  143:  Doyle  v. 
Dallas,  1  Mood.  &  Bob.  48),  or 
unless  in  selling  he  acted  upon  the 
best  and  soundest  judgment  that 


could  be  formed  under  existing^ 
circumstances  {Doyle  v.  Dallas,  1 
Mood.  &  Bob.  48),  the  sale  will 
not  be  justifiable. 

When  a  sale  of  a  ship,  by  a 
master,  under  such  circumstances, 
is  questioned  by  the  owner,  the 
burden  of  the  strict  proof  of  its 
propriety  will  be  thrown  upon  the 
purchaser,  for  it  is  his  duty  to  as- 
certain the  authority  under  which 
the  master  acts,  or  the  dream- . 
stances  which  render  a  sale  im- 
peratively necessary;  and  from 
this  proo^  save  when  there  has 
been  a  decree  by  a  competent 
Court,  no  formality  can  release 
him.  The  Glasgow,  1  Swab.  Adm. 
Bep.  145,  146 ;  Lapraik  v.  Bur- 
rows, 13  Moo.  P.  C.  C.  132 ;  The 
Bonita,  1  Lush.  AdnL  Bep.  252 ; 
The  Charlotte,  lb.  252. 

It  is  the  duty  also  of  the  master 
of  a  British  ship  before  selling 
her  in  a  foreign  port  to  consult 
the  British  Consular  officer  there 
resident,  the  opinion  of  the  consul 
being  much  considered  by  the 
Court  in  determining  ihe  sale. 
The  Bonita,  1  Lush.  Adm.  Bep. 
252.  As  to  what  will  amount  to 
confirmation  of  a  sale  by  ihe  owner^ 
see  The  Bonita,  1  Lush.  Adnt. 
Bep.  252. 

The  fact  of  the  purchasers  being 
surveyors  employed  by  the  master 
to  survey  the  ship,  does  not  neces- 
sarily invalidate  the  sale  {Lapraik 
V.  Burrows,  13  Moo.  P.  C.  C.  132X 
where  Lushington,  P.  C,  in  giving 
judgment,  says: — "Then  comes 
the  objection  that  the  purchasers 
were  surveyors.  We  should  be 
very  sorry  to  lay  down  any  doc- 
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trine  which  should  in  any  degree 
weaken    the    authority   of   Lord 
EUenboTough  in  the  case  of  Hay- 
man  t.  MoUon  (5  Esp.  66),  which 
has  been  cited.     No  doubt  it  is 
most  desirable  that  the  purchasers 
upon  all  these  occasions  should  be 
perscms  wholly  unconnected  with 
the  ship  itself^  and  wholly  uncon- 
nected  with  any  of  the  proceedings 
with  respect  to  the  survey  or  other- 
wise.   But  l^en  we  must  bear  in 
mind  the  state  and  condition  of 
the  place  where  the  transaction 
occurred;  imd  if  we  were  to  lay 
down  the  doctrine  that  at  Hon- 
kong,  this  ship  should  only  be  sold 
to  somebody  other  than  Lamont 
or  Boss,  we  might  just  as  well  say 
that  the  ship  should  not  be  sold  at 
all ;  because  it  appears  upon  the 
eyidence  in  this  case,  that  those 
were  the  only  two  shipwrights  in 
the  place,  except  one  other  person 
who  is  said  to  hare  had  veiy  little 
or  no  business ;  those  two  persons 
were  Uie  only  two  purchasers  that 
could  be  procured,   and  if  they 
were    rejected,    there    was    ihe 
strongest  possible  probability  that 
the  vessel  would  have  laid  there 
to  rot.'* 

Unnecessary  delay  on  the  part 
of  tixe  owner,  dissatisfied  with  the 
sale  of  the  ship  by  the  master,  may 
import  acquiescenoe  in  the  sale ; 
and  if  th^e  has  been  acquiescence 
by  tilie  owner,  however  unautho- 
rised the  sale  might  have  been  at 
the  commencement,  it  amounts  to 
a  ratification  by  him  {Laprmk  v. 
BurrowSy  13  P.  C.  C.  132 ;  S.  C. 
nom.  The  AustraUa^  Swab.  Adm. 
Rep.  480). 


Upon  the  sale  of  a  ship,  in  a 
proper  case,  the  master  has  autho- 
rity to  receive  the  proceeds  as 
incident  to  his  authority  to  sell, 
and  it  seems  that  tlie  authority  to 
receive  the  proceeds  involves  an 
authority  to  order  payment  oi 
them  bond  fide  to  such  persons  as 
the  master  may  think  fit;  a  pay- 
ment under  such  an  order  being 
in  effect  a  payment  to  the  master. 
Ireland  v.  Thomeany  4  C.  B.  149, 
169 ;  see  Sddgway  v.  RoherUy  4 
Hare,  106. 

With  regard  to  the  power  of  the 
master  to  sell  the  cargoy  not  for 
repairs  of  the  ship,  but  for  the 
benefit  of  the  proprietors  of  the 
cargo,  it  was  well  observed  by  Lord 
SioweU  in  the  principal  case,  that 
''  though  in  the  ordinaiy  state  of 
things  the  master  is  a  stranger  to 
the  cargo,  beyond  the  purposes  of 
safe  custody  and  conveyance,  yet  in 
cases  of  instant  and  unforeseen  and 
unprovided  necessity,  the  character 
of  agent  and  supercargo  is  forced 
upon  him,  not  by  the  immediate 
act  and  appointment  of  the  owner, 
but  by  the  general  policy  of  the 
law;  unless  the  law  can  be  sup- 
posed to  mean  that  valuable  pro- 
perty in  his  hands  is  to  be  left 
without  protection  and  care.  .  .  . 
Suppose  ihe  case  of  a  ship  driven 
into  port  with  a  perishable  cargo, 
where  the  master  could  hold  no 
correspondence  with  the  proprie- 
tor ;  suppose  the  vessel  unable  to 
proceed,  or  to  stand  in  need  of 
repairs  to  enable  her  to  proceed  in 
time.  In  such  emergencies,  the 
authcmty  of  agent  is  necessarily 
devolved  upon  him,  unless  it  oould 
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be  supposed  to  be  the  policy  of  the 
law  that  the  cargo  should  be  left 
to  perish  without  care.  He  must 
in  such  case  exercise  his  judgment, 
whether  it  would  be  better  to  trans- 
ship  the  cargo,  if  he  has  the  means, 
or  sell  it.  He  is  not  absolutely 
bound  to  transship,  he  may  not 
have  the  means  of  transshipment ; 
but  even  if  he  has,  he  may  act  for 
the  best  in  deciding  to  sell ;  if  he 
acts  unwisely  in  that  decision,  still 
the  foreign  purchaser  will  be  safe 
under  his  acts.  If  he  had  not  the 
means  of  transshipping,  he  is  under 
an  obligation  to  sell,  unless  it  can 
be  said  that  he  is  under  an  obliga- 
tion to  let  it  perish."  Ante^ 
p.  41. 

Where  a  master  has  erroneously 
sold  the  cargo  of  a  ship  before  ar- 
riying  at  the  port  of  destination, 
though  he  may  have  exercised  his 
discretion  hondjidey  the  shipowner 
will  be  liable  to  the  owners  of  the 
cargo  in  an  action  of  trover,  as 
well  as  the  master,  even  where  the 
sale  has  taken  place  under  circum- 
stances not  inconsistent  with  the 
general  authority  conferred  upon 
the  master  by  the  owner  of  the 
cargo.  Ewbank  v.  NutHngy  7  C.B . 
797  ;  and  see  Tronsm  v.  Dmi,  8 
Moore,  P.  C.  C.  419. 

If  the  master  sells  the  cargo 
at  an  intermediate  port,  no  freight 
will  be  due.  Thus  in  Vlierboom  v. 
Chapman,  13  Mees.  &  W.  230,  it 
appeared  in  a  special  case  that  a 
cargo  of  rice  shipped  at  Batavia 
was,  by  the  bill  of  lading,  to  be 
delivered  at  Rotterdam  to  the 
plaintiflF,  he  paying  freight  for  the 
same.    The  vessel,  having  encoun- 


tered a  hurricane,  was  compelled 
to  put  into  the  Mauritius,  where 
the  rice,  having  been  found  to  be 
damaged  and  in  a  state  of  rapid  pu- 
trefaction, was  sold  by  the  master, 
who  acted  bond  Jide,  but  without 
the  knowledge  either  of  the  shipper 
or  shipowner.  It  was  held  by  the 
Court  of  Exchequer  that  no  freight 
was  due  either  for  the  whole  voyage 
or  pro  raid  titneris,  "According 
to  the  statement  made  in  the  special 
case,"  said  Parke,  B.,  "an  emer- 
gency had  arisen,  in  which,  as  the 
law  is  laid  down  by  Lord  Stowell 
in  the  case  of  the  *  Gratitudine,* 
the  authority  of  agent  for  the 
shipper  necessarily  devolved  upon 
the  master,  to  do  the  best  for  his 
interest,  and  that  was  to  sell,  be- 
cause the  cargo  was  perishable,  and 
would  have  perished,  if  it  had  been 
left  at  the  Mauritius,  or  attempted 
to  be  carried  to  its  place  of  desti- 
nation. This  sale,  therefore,  trans- 
ferred the  property  and  bound  the 
shipper  ;  but  in  no  other  respect 
did  the  necessity,  under  the  cir- 
cumstances of  the  case,  confer  upon 
him  any  agency.  But  if  we  sup- 
pose that  he  had  a  farther  autho- 
rity, and  that  instead  of  being  the 
master  he  had  been  supercargo,  and 
that  his  sale  of  the  goods  had  been 
equivalent  to  a  sale  by  the  defen- 
dants themselves,  present  at  the 
Mauritius,  there  would  have  been 
no  reasonable  ground  to  infer  a 
new  contract  to  pay  freight  pro 
raid,  for  the  shipowner  was  not 
ready  to  carry  forward  to  the  port 
of  destination  in  his  own  or  another 
ship,  and  consequently  no  inference 
dould  arise  that  the  shippers  were 
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wiUing  to  dispense  with  the  ftirther 
carriage,  and  accept  the  delivery  at 
the  intermediate  instead  of  the 
destined  port.  The  truth  is,  that 
the  goods  were  in  the  same  situa- 
tion as  to  the  claim  for  freight  as 
if  they  had  been  abandoned  by  the 
shipowner  and  left  behind  at  the 
Maoritixis,  and  there  sold  by  the 
owner.  This  view  of  the  case  ac- 
cords with  the  decisions  in  the 
American  Courts  to  which  we 
were  referred.  Armroyd  v.  Union 
Insurance  Company ;  Huriin  v. 
Union  Imtmmcs  Company ;  cited 
in  the  note,  p.  289,  to  Mr.  Justice 
Story's  edition  of  'Abbott  on 
Shipping,*  in  both  of  which  it  was 
held,  that  if  the  cargo  is  sold  at  an 
intermediate  port  for  the  benefit 
of  all  concerned,  no  freight  is 
due," 

As  to  the  Transsh^msntofa  Car- 
go,— When  the  master  in  distress 
in  a  foreign  port^  cannot  accom- 
plish his  contract  by  the  convey- 
ance of  the  cargo  in  the  same  ve- 
hicle which  he  had  contracted  to 
furnish,  it  may  become  a  question 
whether  he  ought  not  to  forward 
it  by  some  other  conveyance,  or 
in  other  words  to  transship. 

It  is  clear  that  if  the  master  can, 
by  repairing  his  ship,  complete  his 
voyage  in  her,  it  is  his  duty  so 
to  do;  and  for  that  purpose,  he 
may  in  proper  cases  raise  money 
for  repairs  by  bottomry  bond  on 
the  ship  freight  and  cargo  (p.  55, 
ante).  And  unless  it  be  of  a 
perishable  nature  (Maclachlan, 
364),  he  may  retain  the  cargo 
until  the  vessel  be  ready  to  pro- 


ceed with  her  voyage.  Matthews 
V.  Gibhs,  8  Ell.  &  EU.  300.  But 
he  ought  not  to  sell  the  cargo,  or 
any  part  of  it,  if  he  can  by  trans- 
shipping carry  it  to  its  destination. 
{AntSy  p.  78.) 

The  master  may  transship  on 
the  high  seas,  if  the  opportunity 
of  transshipment  occurs,  and  the 
occasion  for  it  be  pressing.  And 
he  is  not  answerable  in  that  case, 
although  his  ovm  ship  actually 
survive  the  voyage,  and  the  other 
perish  with  the  cargo.  Maclachlan 
on  Shipping,  364,  366. 

The  question  then  arises  whether 
the  master  has  simply  a  right  to 
transship  in  order  that  he  may 
earn  his  freight,  or  whether  it  is 
his  duty  to  do  so  by  virtue  of  his 
original  contract 

It  seems,  however,  that  where 
the  ship  is  by  perils  of  the  sea 
so  much  damaged  as  to  be  in- 
capable of  repair  so  as  to  prose- 
cute the  adventure,  except  at  an 
expense  exceeding  her  value  to- 
gether with  the  freight  when 
repaired,  the  master  is  justified  in 
abandoning  the  voyage,  and  is 
not  bound,  as  agent  of  his  owner, 
to  send  the  goods  on  in  another 
bottom.  De  Cuadra  v.  Swann,  16 
C.  B.  (N.  S.)  772. 

This,  moreover,  is  not  disputed, 
that  if  the  master,  in  the  proper 
exercise  of  his  discretion,  trans- 
ship goods  and  forward  them  to 
their  destination  by  another  vessel, 
he  will  be  entitled  to  the  whole 
freight  he  originally  contracted 
for,  even  though  the  goods  were 
carried  by  the  vessel  into  which 
they  were  transshipped  for  less  than 
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the  freight  originally  contracted 
for.  SeeShipton  y.  Thornton,  9  Ad. 
&  Elh  814.  There  the  *  James 
Scott,'  a  general  ship,  of  which  the 
plaintiff  was  owner  and  master, 
being  at  Singapore,  certain  goods 
were,  on  behalf  of  the  defendant, 
their  owner,  shipped  on  board  of 
her,  imder  bills  of  lading,  accord- 
ing to  which  the  goods  were  to  be 
delivered  to  the  defendant  at 
London.  The  'James  Scott'  sailed 
from  Singapore  with  the  goods  on 
board,  but  haying  suffered  much 
injury  from  tempest,  she  put  into 
Batayia  for  repair.  The  plainti^ 
transshipped  the  goods  on  board 
two  Tcssels,  the  'Mountaineer' 
and  'Sesostris,'  by  which  they 
were  delivered  to  the  plaintiff  in 
London.  The  freight,  both  of  the 
goods  sent  by  the  '  Sesostris '  and 
of  those  sent  by  the  'Mountaineer,' 
was  less  than  the  freight  would 
have  been  respectively  of  the  same 
goods  ftt)m  Singapore  to  liondon 
by  the  *  James  Scott,'  according  to 
the  original  bill  of  lading.  The 
defendant  paid  the  freight  by  the 
*  Sesostris '  and  'Mountaineer,'  and 
also  thefreighttotheplaintiffbythe 
'James  Scott'  to  Singapore,  at  the 
rate  agreed  upon,  but  reftised  to 
make  anyftirther  payment.  It  was 
held  by  the  Court  of  Queen's  Bench 
that  the  plaintiff  was  entitled  to 
be  paid  by  the  defendant  the  sum 
by  which  the  freight  on  board  the 
'  James  Scott '  from  Singapore,  at 
the  stipulated  rate,  exceeded  that 
by  the  'Mountaineer*  and  the 
'Sesostris.'  "It  is  clear,"  said 
Lord  Dmman,  C.  J.,  "  that  by  the 
contract,  the  shipowner  (and  the 


master  as  his  agent)  is  bound  to 
carry  the  goods  to  their  destina* 
tion,  if  not  prevented  from  doing 
BO,  in  his  own  ship,  by  some  event 
which  he  has  not  occasioned,  and 
over  which  he  has  no  control  .  .  . 
Where  however  such  an  event  has 
occurred  to  interrupt  the  voyage, 
as  above  defined,  and  the  ship- 
owner or  master  (for  we  think  no 
distinction  can  be  made  between 
the  two)  has  no  opportunity  of 
consulting  the  freighter,  there 
seems  to  be  much  disagreement  in 
foreign  ordinances  and  jurists  on 
the  point  whether  or  no  he  is 
bound  to  transship,  or  whether 
having  contracted  only  to  cany  in 
his  own  ship,  he  is  not  absolved 
from  further  prosecution  of  the 
enterprise  by  the  vis  major  which 
prevents  his  accomplishing  it  in 
the  literal  terms  of  his  undertak- 
ing. ...  All  authorities  however 
are  in  unison  to  this  extent^  thai 
the  master  is  at  liberty  to  pro- 
cure another  ship  to  transport  the 
cargo  to  the  place  of  destination. 
And  in  these  words  Lord  Teniorden 
cautiously  lays  down  the  rule  of 
our  law,  p.  240,  part  iii.  c.  3,  s.  8. 
It  may  therefore  be  safely  taken 
to  be  either  the  duty  or  the  r^ht 
of  the  shipowner  to  transship  in 
the  case  above  supposed ;  if  it  be 
the  former,  it  must  be  so  in  virtue 
of  his  original  contract,  and  it 
should  seem  to  result  from  a  per- 
formance by  him  of  that  contract 
that  he  will  be  entitled  to  the  full 
consideration  for  which  it  was  en- 
tered into,  without  respect  to  the 
particular  circumstances  attending 
its  fulfilment.  On  the  other  hand. 
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if  it  be  the  latter,  a  right  to  the 
faU  freight  seems  to  be  implied  $ 
tiie  master  is  at  liberty  to  transship, 
but  for  what  purpose,  except  for 
that  of  earning  hk  fidl  fraght  at 
the  rate  agreed  on  ?    In  the  case 
supposed,  we  mi^  introduce  an- 
other circnmstance.   Let  the  owner 
of  the  goods  arrive,  and  insist,  as 
he  nndonbtedlj  may,  that  the  goods 
shall  not  proceed,  but  be  deliyered 
to  him  at  the  intermediate  port ; 
there  is  then  no  question  that  the 
whole  freigKl  at  the  original  rate 
must  be  paid ;  and  that  because 
the  freighter  prevents  the  master, 
who  is  able  and  willing,  and  has  a 
right  to  insist  on  it,  from'ftdfilling 
the  contract  on  his  pmi),  and  be- 
canse  the  sending  tlie  goods  to  their 
destination  in  another  vessel  is 
deemed  a  fulfilment  of  the  contract. 
If  therefore  t^  owner  of  the  goods 
be  not  present^  and  personally  ex- 
ercises no  option,  stOl  the  ship- 
owner, in  forwarding  the  goods, 
must  have  the  same  rights,  and  in 
so  doing  mnst  foe  taken  to  exer- 
cise them  with  the  same  object  in 
view."    See  also  Ths  Bonaparte, 
8  Wnu  Bob.  Adm.  Bq).  298,  808  ; 
MaWhBWB  V.  Gibbs,  8  Ell.  <&  Ell. 
800,  801 ;  Kidstan  v.  77is  Empire 
Manns  Inturanee  Company ,  1  Law 
Eq).  C.  P.  686. 

Suppose  however  the  transship- 
ment can  only  be  effected  at  a 
higher  than  the  original  rate  of 
freight^  the  question  then  arises, 
which  party  is  to  stand  to  the 
loss? 

It  would  seem  that  where  the 
master  can  only  transship  at  a 
Ugher  rate  than  that  ocMitained 


in  the  original  contract^  his  right 
to  transship,  as  agent  of  the  owner 
of  the  ship,  may  be  at  an  end ;  but 
that  if  it  be   beneficial   to  the 
fireighter  to  forward  the  cargo  to 
its  destination  at  an  increased  rate 
of  freight,  the  master  may  do  so  as 
ag^t  of  the  freighter,  who  will 
consequently  be  bound  by  his  act 
This  subject  was  much  discussed 
in  the  important  cam  of  Shipton 
V.  Thombm,  9  Ad.  &  BIL  814, 887. 
Where  Lord  Denman,  aftar  obeerv* 
ing  that  no  case  of  the  sort^  as 
the    Court  were  aware   o(  had 
occurred  in  this  country,  and  that 
it  was  not  necessary  fw  them  to 
express  any  opinion  further  than 
as  it  bore  upon  ihe  question  before 
them,  in  that  case  added,  ^'  It  may 
well  be  that  the  master's  right  to 
transship  may  be  limited  to  those 
cases  in  which  the  voyage  may  be 
completed  on  its  original  terms  as 
to  fireight,  so  as  to  occasion  no  fbr- 
ther  diarge  to  the  freighter ;  and 
that,  where  the  freight  cannot  be 
proG^ired  at  that  rate,  anotl^pr  but 
fiimiliar  principle  will  be  intro* 
duced, — tiiat  of  agency  for  the  mer- 
chant   For  it  must  not  be  forgot- 
ten that  the  master  acts  in  a  dou- 
ble capacity,  as  agent  of  the  owner 
as  to  the  ship  and  freight,  and 
agent  of  the  merchant  as  to  the 
goods.  These  interests  may  some- 
times conflict  with  each  other,  and 
from  that  circumstance  may  have 
arisen  t^e  difficulty  of  defining  the 
master's  duty  under  all  circum- 
stances in  any  but  very  general 
terms.  The  case  now  put  supposes 
an  inability  to  complete  the  con- 
tract on  its  original  taims  in  an* 
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other  bottom,  and  therefore  the 
owner's  right  to  transship  will  be 
at  an  end ;  bnt  still,  all  circam-« 
stances  considered,  it  may  be 
greatly  for  the  benefit  of  the 
freighter  that  the  goods  should 
be  forwarded  to  their  destination, 
even  at  an  increased  rate  of  freight; 
and  if  so  it  will  be  the  duty  of  the 
master  as  his  agent  to  do  so.  In 
such  a  case  the  freighter  will  be 
bound  by  the  act  of  his  agent,  and 
jof  course  be  liable  for  the  increased 
freight.  The  rule  will  be  the 
same  whether  the  transshipment 
be  made  by  the  shipowner  or  the 
master;  and  in  applying  it,  cir- 
cumstances make  it  necessary,  on 
the  one  hand,  to  repose  a  large 
discretion  in  the  master  or  owner, 
while  the  same  circumstances  re- 
quire that  the  exercise  of  that  large 
discretion  should  be  very  narrowly 
watched."  See  The  Cargo  ex  Oalamy 
.38  L.  J.  (Adm.)  97 ;  S.  C.  nom. 
Clearyy.  M' Andrew,  2  Moo.  P.  C.  C. 
(N.  S.)  216  ;  Eickie  y.  Bodoca^ 
nach\  4  Hurls.  &  N.  455  j  28 
It.  J.  Ex.  277.  See  also  Ltike  y, 
Xyde,  2  Burr.  888  ;  Bosetto  y. 
Gumey,  11  C.  B.  188 ;  Gibbs  v. 
Gray,  2  H.  &  N.  22. 

Where  a  master  entered  into  a 
contract  by  charter-party  to  for- 
ward goods  from  their  port  of 
distress  by  another  vessel,  for 
the  same  amount  of  freight  as 
his  owners  stipulated  for  in  the 
original  charter-party,  but  by  a 
.private  and  subordinate  agree- 
ment between  himself  and  the 
shipowner  stipulated  that  while 
,the  freight  mentioned  in  the 
jjharter-party  should  be  required 


tcom  the  consignees,  the  shipowner 
was  to  hand  over  to  him  the  diffe- 
rence between  that  freight  and  a 
lower  rate  of  freight  agreed  upon 
between  them,  but  whether  for  the 
benefit  of  the  master  or  his  owners 
did  not  appear,  it  was  held  by  the 
Court  of  Queen's  Bench  that,  as 
the  contract  entered  into  by  the 
master,  if  made  on  behalf  of  his 
owners,  would  be  a  perfectly  legi- 
timate transaction ;  whereas,  if 
made  by  him  as  the  agent  of  the 
charterers,  it  would*  be  grossly 
fraudulent,  and  this  to  the  know- 
ledge of  the  owners  of  the  vessel 
which  he  had  chartered ;  the  pro- 
per inference  from  the  &ct8  was, 
that  it  was  a  contract  entered  into 
by  him  on  behalf  of  his  owners, 
and  therefore  that  it  was  not 
binding  on  the  freighters  of  the 
first  vesseL  Matthews  v.  CHbbs^ 
3  Ell.  &  Ell.  282,  301,  302. 

The  implied  authority  of  the 
master  is  co-extensive  with  and 
limited  by  the  necessity  out  of 
which  it  arises ;  hence  it  has  been 
held  that  although  under  the  cir- 
cumstances there  may  be  a  neces- 
sity to  transship  the  cargo  to  its  port 
of  destination,  that,  as  there  is  no 
necessity  to  pay  a  higher  than 
the  current  rate  of  freight,  so  the 
master  has  no  implied  authority 
to  bind  the  owner  of  the  cargo 
to  make  such  payment.  Mat^ 
thews  V.  Gtbbs,  3  Ell.  &  EIL 
282. 

The  master  moreover  will  not  be 
justified  in  transshipping  a  cargo 
in  a  foreign  port  without  consult- 
ing with  the  agent  of  the  shipper, 
so  as  to  give  him  the  option  of 
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receiying  the  goods  there.  Thus 
in  CHhhs  v.  Orey^  2  Hurlst.  &  N. 
22,  a  cargo  of  gaano  was  shipped 
from  the  Chinca  Islands  to  London 
by  the  'Oriente;  The  'Oriente* 
haying  become  disabled,  put  into 
Ysdparaiso,  was  condemned  and 
the  cargo  taken  ont  of  her.  The 
Gs^tain, ''  for  accoont  and  risk  of 
the  owner  of  the  cargo,"  char- 
tered the  *  Fairy  Queen'  to  take 
on  the  "cargo  brought  by  the 
•  Oriente,'  being  470  tons,  more  or 
less,  not  exceeding  what  she  can 
reasonably  stow,"  at  the  rate  of 
£b  2s.  Sd.  per  ton*  The  owner 
of  the  cargo  had  an  agent  at  Val- 
paraiso, of  which  fEict  the  captains 
of  the  *  Oriente '  and  the  *  Fairy 
Queen'  were  aware,  but  no  refer- 
ence was  made  to  him.  After  the 
guano  had  been  loaded  on  board 
the  '  Fairy  Queen,'  the  captain  of 
that  yessel  said  he  had  not  more 
than  350  tons  on  board ;  and  ulti- 
mately the  captain  of  the  'Oriente' 
agreed  that  freight  should  be  paid 
on  the  fall  quantity  of  guano  men- 
tioned in  the  charter-party;  and 
in  order  to  carry  out  the  agree- 
ment a  bill  of  lading  was  signed 
by  the  captain  of  the  *  Fairy  Queen,' 
making  the  guano  deliyerable  to 
M.  &  Co.,  the  agents  for  the 
general  ayerage  settlement  of 
the  *  Oriente,'  or  their  assigns,  he 
or  they  paying  freight  for  the 
guano  as  470  tons,  as  per  charter- 
party.  It  was  held  by  the  Court 
of  Exchequer  that  the  master  of 
the  *  Oriente*  had  no  power  to 
bind  the  owners  of  the  cargo 
to  pay  the  freight  mentioned 
in   the    bill    of    lading.      "The 


question,"  said  PoUock^  C.B.,  "is 
what  contract,  if  any,  the  mas- 
ter can  make  obligatory  upon  the 
merchant  in  regard  to  the  conyey- 
ance  by  the  substituted  ship  when 
the  merchant  has  an  agent  or  a 
house  of  business,  to  the  know- 
ledge of  the  master,  at  the  inter- 
mediate port  into  which  the  ship 
has  put  in  distress  ?  Can  he,  with- 
out  communication  with  them,  or 
giving  them  the  option  of  receiv- 
ing the  cargo  there,  put  it  on 
board  another  ship  and  forward  it 
to  the  port  of  discharge  ?  We  are 
not  aware  of  any  authority  in  the 
English  law  in  which  the  master 
is  said  to  have  such  powers."  In 
Sh^ton  v.  Thornton  (9  Ad.  &  EIL 
814),  Lord  Benmany  in  delivering 
the  judgment  of  the  Court,  only 
put  the  case,  "  where  the  shipowner 
or  master  has  no  opportunity  of 
consulting  the  freighter ;"  and  in 
'Abbott  on  Shipping,'  before  re- 
ferred to  (Part  iv.  c.  6,  s.  3,  p.  301, 
9  th  ed.),  the  learned  author  says 
"*The  merchant  should  be  con- 
suited  if  possible.'  In  the  present 
case  the  plaintiffs  had  an  agent  at 
Valparaiso,  and  indeed  it  would 
seem  that  a  branch  of  the  house, 
carrying  on  business  in  the  same 
name,  was  established  there  ;  and 
it  is  stated  in  the  case,  that  al- 
though all  the  parties  knew  this, 
no  reference  or  communication 
whatever  was  made  to  them." 

Another  question  is,  to  what 
freight  is  the  master  entitled  ? 
First,  although  it  is  clear  that  if 
the  master  fails  to  convey  the 
cargo  to  its  destination,  as  for  in- 
stance, if  his  own  vessel  cannot  be 
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repaired,  or  is  not  worth  the  ex- 
pense, and  he  abandons  the  voyage, 
he  will  not  be  entitled  to  any 
freight  {MacJachlan^  400),  still, 
if  the  freighter  prevents  the  mas- 
ter from  fdlfiUing  his  contract,  by 
sending  the  cargo  to  its  port  of 
destination  in  another  vessel,  he 
mnst  pay  the  whole  freight  at  the 
original  rate.  lb,  406  ;  Luke  v. 
Lydsy  2  Burr.  887 ;  Cleary  v.  M* An- 
drew, 2  Moo.  P.  C.  C.  (N.  S.)  216. 
If  the  shipper  does  not  desire 
the  goods  to  be  transshipped  to  the 
port  of  delivery,  but  prefers  to  re- 
ceive them  where  they  are,  he  is 


bound  to  pay  freight  pro  raid 
ittneris-  {Luke  v.  Lyde,  2  Burr. 
888,  per  Lord  Mansfield;  The 
GopenMgen,  1  C.  Rob.  Adm.  Rep. 
289  ;  Luimdge  v.  (Jraf/y  Abbott, 
Pt  8,  c.  7,  s.  13),  not  indeed  under 
the  original  contract  of  afi^ight- 
ment,  but  by  virtue  of  a  new  con- 
tract founded  on  a  meritorious  ser- 
vice rendered  by  him,  and  implied 
from  the  acceptance  of  the  goods  by 
the  freighter.  Luke  i^Lyde,  2  Burr. 
882  ;  Cook  v.  Jmninge,  7  T.  R. 
381  ;  Mulloy  V.  Backer,  5  East^ 
816  ;  Mitchell  v.  Barthez,  2  Ring., 
N.  0.  555,  569. 
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Tmeday,  F^k  Brd,  1810. 

[fiKFORTEB    1    EAST,    S2il] 

GKyzRAx.  Average.] — An  action  upon  profnues  lies  hif  a  »hip* 
oumer  to  rccaver  from  the  owner  of  cargo  his  projiortion  vf 
general  average  lo^it  incarred  by  gacrijictmj  the  tackk  belonging 
t^  a  $h\pfor  an  uniLsital  purpose ^  or  on  an  extraordinarif  occamian 
of  danger,  for  tJte  benefit  of  the  whole  concern. 

In  miiimpsity  the  first  count  alleged  that  the  plaintiffs  were 
owners  of  the  ship  '  Argo,'  with  the  appuiienauces  of  the  yaluo 
of  £675,  whereof  Q,  A>  was  master,  which  ship,  on  the  J-lrd  of 
Novemher,  I79'J,  was  proceeding  upon  a  voyage  with  a  cargo  of 
wheat  of  the  value  of  £B5o  ;  that  during  the  voyage  part  of  the 
fumitm-e  of  the  ship,  of  the  value  of  £20,  was  utterly  lost  tt^  the 
plaintiffs,  and  other  partE  thereof  sustained  damage  to  the  value  of 
£qO  ;  which  loss  aiid  damage  were  occasioned  bj  certain  acts  of 
the  master  and  crew  of  the  vessel,  purjiosely  and  necessaiiiy  dona 
by  them,  in  order  to  preserve  the  ship  and  cargo  from  perishing 
by  storm.  That  certain  help  and  assistance  were  then  and  there 
obtnined  by  the  master,  in  order  to  preserve  the  ship  and  cargo 
from  so  perishing  by  storra,  and  were  then  and  there  necessary  and 
proper  for  that  purpose,  for  which  the  plain  titfa  were  obliged  to  pay, 
and  did  pay  .£20.  That  the  ship  and  eargo  were,  bj  the  means 
used  for  the  general  preservation  thereof,  preser^'-ed  from  the  storm 
and  completed  the  said  voyage,  of  all  which  premises  the  defendant 
afterwards  had  notice.  That  the  defendant  was,  during  the  time 
the  wheat  was  on  board  the  ship  as  aforesaid,  and  at  the  time  of 
the  loss,  djimage,  help^  and  assistance  aforesaid,  the  owner  of  the 
wheat,  and  was  and  is  benefited  in  respect  thereof  by  the  acts  of 
the  master  and  crew,  and  by  the  said  help  and  assistance  ;  from 
all  which  respectively  tlie  loss,  damage,  and  expenses  accrued.    By 
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reason  whereof  the  defendant,  as  the  owner  of  the  wheat,  became 
liable  to  contribute  to  the  said  loss,  damage,  and  expenses  in  a 
general  average ;  and  thereupon,  in  consideration  of  the  premises, 
the  defendant  promised  to  pay  the  plaintiffs  so  much  money  as  he, 
as  such  owner  of  the  wheat,  was  liable  to  contribute  to  the  said 
loss,  damage,  and  expenses  in  a  general  average,  when  he  should 
be  thereunto  afterwards  requested.  And  the  plaintifEs  averred 
that  the  defendant,  as  such  owner  of  the  wheat,  was  liable  to 
contribute  to  the  loss,  damages,  and  expenses,  in  a  general 
average,  the  simi  of  £40,  whereof  he  had  afterwards  notice.  The 
declaration  contained  two  other  counts;  the  one,  indebitatus 
assumpsit  for  money  due,  payable  for  a  general  average ;  and  the 
other,  for  money  paid,  laid  out,  and  expended  ;  with  the  common 
breach  to  the  whole.     The  defendant  pleaded  non  assumpsit. 

This  cause  came  on  to  be  tried  at  the  last  assizes  for  Durham, 
before  Oraham,  B.,  when  a  verdict  was  found  for  the  plaintifiis, 
damages  £19  12«.,  subject  to  arbitration  as  to  the  quantum,  and 
to  the  opinion  of  the  Court  as  to  the  questions  of  law  upon  the 
following  case : — 

The  ship  '  Argo,'  the  plaintiffs  being  her  owners,  on  a  voyage 
from  Wisbeach  to  Sunderland,  laden  with  wheat  shipped  by  the 
defendant,  and  of  whTch  he  was  sole  owner,  as  she  was  entering 
Sunderland  harbour  with  a  fair  wind,  and  had  just  passed  the 
lower  end  of  the  North  Pier,  was,  by  the  veering  of  the  wind  and 
of  a  sudden  and  violent  squall,  prevented  from  proceeding  further 
into  the  harbour,  and  the  crew  were  obliged  to  let  go  the  small 
bower  anchor  to  bring  her  up.  With  the  assistance  of  some  men 
who  came  to  her  for  that  purpose  in  a  pilot-boat,  they  fastened 
the  ship  in  order  to  secure  and  preserve  her  and  the  cargo  from 
the  storm,  and  with  a  warp  which  they  for  that  purpose  got  run 
out  and  fastened  to  the  South  Pier;  but  the  warp  was  soon 
broken  by  the  storm.  In  order  that  the  anchor  might  hold,  and 
for  the  preservation  of  the  ship  and  cargo,  more  cable  was  then 
borne  away,  and  the  ship  was  permitted  to  drive  alongside  the 
North  Pier,  to  which  they  made  her  fast  with  hawser  ends  and 
towing-lines,  which  were  proper  ropes,  and  such  as  were  usually 
provided  and  employed  for  that  purpose.  The  master  cut  the 
cable  from  the  best  bower  anchor^  that  was  then  upon  the  ship's 
bow,  being  afraid  that  another  ship  would  be  adrift  and  come 
down  upon  the  *  Argo,'  and  being  apprehensive  that  there  would 
not  be  time  enough  to  undo  that  cable  if  the  other  vessel  should 
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happen  to  drive  against  his  ship;  and  therewith  fastened  and 
moored  the  *  Argo'  to  the  Pier;  and  this  he  did  for  the  preserva- 
tion  of  the  ship  and  cargo.  Whilst  they  were  so  fastening  her  with 
the  cable,  the  other  ropes  (the  hawser  ends  and  towing-lines), 
through  the  violence  of  the  storm,  and  by  another  ship  driving 
against  the  ^  Argo/  broke ;  and  if  there  had  been  another  minute's 
delay  in  cutting  the  cable,  the  ship  would  have  gone  adrift  and 
sunk  upon  the  bar  at  •the  entrance  into  the  harbour ;  but  she 
avoided  that  peril  by  means  of  the  cutting  and  using  that  cable 
in  manner  aforesaid.  Afterwards  the  master,  for  fear  the  ship 
should  make  water  and  the  com  be  thereby  spoiled,  the  ship 
having  a  hole  through  her  bottom  occasioned  by  another  ship 
running  foul  of  her  in  the  storm,  got  twelve  men  to  go  on  board 
to  keep  her  clear  of  water,  in  order  that  the  cargo  should  not  be 
damaged  or  spoiled.  Half  a  guinea  apiece  was  paid  by  the 
master  for  the  plaintifGs  to  those  men  who  went  on  board  for  this 
purpose,  they  refusing  to  do  so  under  that  sum ;  and  whilst  they 
continued  in  the  ship  they  were  for  that  purpose  employed  at  the 
pumps.  The  damages  found  by  the  jury  were  calculated  as  the 
amount  of  what  was  payable  to  the  plaintiffs  by  the  defendant, 
as  the  owner  of  the  cargo,  in  respect  of  the  cutting  and  wear  of 
the  cable,  the  breaking  of  the  warp,  hawsers,  and  towing-ropes, 
and  o{  the  amount  of  what  was  paid  by  the  plaintiffs  for  the 
services  aforesaid,  to  the  men  who  went  on  board  the  ship,  and  of 
the  expense  of  maintaining  them  whilst  in  the  ship.  The  question 
for  the  opinion  of  the  Court  was,  whether  an  action  can  be  main- 
tained for  the  loss,  damage,  and  expenses  above  mentioned,  or 
any  and  which  of  them  ? 

Hohroyd  for  the  plaintiff. 

Two  questions  arise  on  this  case : — 1.  Whether  any  and  which 
of  the  losses  are  within  general  average  ?  2.  Whether  the  owner 
of  the  ship  can  recover  a  contribution  from  the  owner  of  the  cargo 
for  his  proportion  of  expense  incurred  for  the  general  concern  ? 
1.  Admitting  that  the  hawser  ends  and  towing-lines  which  were 
broken  by  the  storm  are  not  such  a  loss  ab  falls  within  the  mean- 
ing of  general  average,  because  they  were  only  applied  to  the 
ordinary  purposes  for  which  such  things  are  provided,  yet  the  cable 
which  was  cut  and  sacrificed  for  the  purpose  of  aiding  the  others, 
and  thereby  appropriated  to  a  different  use  from  what  it  was 
originally  intended  for,  and  which  contributed  to  the  preservation 
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of  the  ship  and  cargo,  does  constitute  a  charge  of  general  average. 
So  does  the  money  paid  to  the  men  who  came  to  the  vessel  in 
the  pilot-boat,  which  was  for  the  preservation  of  the  whole  con- 
cern. In  Da  Costa  v.  Newnham  (2  T.  R.  407),  where  a  ship  was 
obliged  to  put  into  port  for  the  benefit  of  the  whole  concern, 
charges  which  were  incurred  there  for  taking  care  of  the  cargo, 
and  even  provisions  for  the  workmen  hired  for  the  repairs  of  the 
ship,  were  deemed  general  average.  Now  the  above-mentioned 
expenses  were  equally  for  the  benefit  of  the  whole  concern,  in  con- 
sequence of  the  storm.  And  in  Beawes's  Lex  Merc.  148,  the  rule 
is  laid  down  that  whatever  expenses  and  losses  are  voluntarily 
incurred  for  the  general  preservation  of  the  ship  and  cargo,  are 
general  average.^  But  at  any  rate  there  is  one  article  of  expense 
which  was  incurred  solely  on  account  of  the  cargo,  and  for  which 
the  defendant  is  solely  liable,  and  that  is  the  amount  of  what  was 
paid  to  the  men  who  were  employed  at  the  pumps  on  board  the 
ship,  in  order  to  prevent  the  water  firom  damaging  the  wheat. 
2.  This  action  is  maintainable  for  the  defendant's  proportion  of 
the  general  average.  It  is  enough  to  say  that  such  actions  have 
been  maintained,  and  verdicts  recovered,  without  objection.  They 
fall  within  the  general  principle  of  law,  that  where  any  person  is 
bound  to  make  contribution  to  another,  the  law  implies  a  promise 
that  he  will  do  so ;  in  other  words,  it  is  a  good  consideration  for 
an  implied  promise.  At  the  common  law,  where  contribution  was 
required,  a  writ  of  contribution  issued,  precedents  of  which  are  to 
be  found  in  Fitzh.  Nat.  Brev.  878,  2nd  edit.  This  has  fallen  into 
disuse,  because  in  most  instances,  as  many  persons  were  concerned, 
a  more  easy  remedy  was  administered  in  equity.  Bro.  Abr,  tiU 
"  Suit  and  Contribution^'*  gives  several  instances  where  contribu- 
tion shall  be  made.  So  if  one  surety  pay  more  than  his  proportion 
of  the  debt  of  the  principal,  he  may  recover  from  another  the 
overplus.  It  may  be  said  that  in  some  cases  there  wiU  be  a  diffi- 
culty of  ascertaining  the  quantum  of  contribution  in  these  cases, 
as  where  many  have  an  interest  in  the  cargo.  But  at  any  rate 
that  difficulty  does  not  exist  in  this  case,  and  where  it  is  too  great 
to  be  unravelled  at  law,  recourse  must  be  had  to  a  Court  of 
Equity.     In  Da  Costa  v.  Newnham  before  mentioned,  which  was 

1  So  in  the  same  book,  folio  edition,  masUr  shall  have  sacrificed  of  the  Mp's 

149  :  "In  settling  a  gross  average,  an  appurtenances   to  her  preservation  and 

estimate  mnst  be  made  of  all  the  goods  thai  of  the  cargo,** 
lost  and  saved,  as  well  as  of  that  the 
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an  action  against  an  underwriter,  one  of  the  questions  which  arose 
was  on  the  quantum  of  the  sum  to  be  recovered,  whether  certain 
items  constituted  general  average  or  not  ?  for  if  they  did,  he  was 
only  liable  to  pay  a  proportion,  and  the  Court  there  entered  into 
the  consideration  of  the  quantum.  Here  the  loss  being  under 
£dO,  the  plaintiffs  could  not  have  any  remedy  in  equity  by  reason 
of  the  smallness  of  the  demand.  At  any  rate,  however,  the  pay 
of  the  twelve  men  employed  for  the  benefit  of  the  cargo,  to 
prevent  its  being  damaged  by  the  water  coming  in,  may  be 
recovered  under  the  count  for  money  paid. 

HuUock,  for  the  defendant,  contended,  first,  that  the  action  was 
not  maintainable.  The  circumstance  of  there  being  no  instance 
produced  of  such  an  action  being  maintained  where  the  attention 
of  the  Court  was  expressly  called  to  the  question,  is  itself  a  strong 
argument  against  it,  according  to  Ashhurst,  J./mLe  Caux  v.  Eden, 
Doug].  601.  There  is  also  a  good  reason  why  the  remedy  should 
be  in  equity  and  not  at  law,  in  order  to  prevent  a  multiplicity  of 
actions.  What  the  interest  of  each  individual  was  in  the  cargo 
could  only  be  ascertained  upon  a  bill  filed  for  a  discovery.  2.  At 
any  rate,  none  of  the  losses  incurred  fall  within  general  average, 
being  the  immediate  effects  of  the  storm.  In  the  passage  quoted 
from  Beawes*s  Lex  Merc.  148,  one  of  the  circumstances  stated 
to  be  essential  to  concur  to  make  losses  of  this  sort  general 
average  is,  that  the  sacrifice  of  the  ship's  fomiture  should  be  in 
consequence  of  a  consultation  between  the  captain,  his  officers 
and  crew.  Now  here  the  loss  was  incurred  by  the  sole  orders  of 
the  master,  without  any  deliberation  of  the  crew,  and  therefore 
is  a  case  for  which  the  books  do  not  provide.  And  there  seems 
reasonable  groimd  for  this  precaution,  in  order  to  prevent  fraud. 

Lord  Kenyon,  C.J. — ^If  the  law  confer  a  right,  it  will  also  confer 
a  remedy.  When  once  the  existence  of  the  right  is  established, 
the  Court  will  adopt  a  suitable  remedy,  except  under  particular 
circumstances  where  there  are  no  legal  grounds  to  proceed  upon. 
Here  the  only  difficulty  pretended  is  the  ascertainment  of  the  pro- 
portion to  be  paid  out  of  the  general  loss  in  each  particular  case ; 
and  since  it  is  admitted  that  this  may  be  ascertained  in  equity, 
there  seems  to  be  no  reason  why,  if  it  can  be  ascertained  without 
recourse  to  equity,  an  action  should  not  lie  to  recover  it  at  law. 
But  it  is  objected  that  this  will  lead  to  a  multiplicity  of  actions. 
The  same  difficulty,  however,  must  occur  in  equity.  It  is  not 
competent  in  general  to  file  a  bill  which  will  conclude  the  interests 
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of  persons  not  named.  There  are,  indeed  some  excepted  cases 
to  that  rule,  as  in  the  instance  of  creditors,  one  of  whom  may  file 
a  bill  for  himself  and  the  rest  of  the  creditors'  seeking  an  account 
of  the  estate  of  their  deceased  debtor  for  payment  of  their  demand.' 
But,  generally  speaking,  a  Court  of  Equity  will  not  take  cogni- 
sance of  distinct  and  separate  claims  of  different  persons  in  one 
suit,  though  standing  in  the  same  relative  situation.  I  have 
known  the  attempt  sometimes  made,  when  an  estate  has  been 
contracted  to  be  sold  in  parcels  to  many  different  persons,  to  file 
a  bill  in  the  names  of  all  of  them  to  compel  a  specific  per- 
formance, which  has  been  constantly  refused.  Bills  in  equity  for 
a  discovery  are  for  the  most  part  auxiliary  to  proceedings  in  a 
Court  of  Law,  and  it  does  not  follow  that  a  Court  of  Equity  has 
jurisdiction  over  the  subject-matter  because  it  would  compel  a 
discovery.  Such  a  proceeding  does  not  change  the  nature  of  the 
jurisdiction  over  the  original  matter.  The  objection,  therefore, 
arising  from  multiplicity  of  actions  is  of  no  weight  in  a  case 
like  the  present.  The  same  inconvenience  would  exist  if  there 
were  many  persons  owners  of  different  parts  of  a  cargo,  and  an 
injury  were  to  happen  to  the  whole  from  the  misconduct  of  the 
captain ;  they  must  all  bring  their  several  actions  for  their 
respective  losses,  and  no  objection  could  be  made  to  their  reco- 
very. Upon  the  whole  this  action,  the  grounds  and  nature  of 
which  are  fully  set  out  in  the  special  count,  is  founded  in  the 
common  principles  of  justice.  A  loss  is  incurred,  which  the  law 
directs  shall  be  borne  by  certain  persons  in  their  several  propor- 
tions ;  where  a  loss  is  to  be  repaired  in  damages,  where  else  can 
they  be  recovered  but  in  the  Courts  of  Common  Law?  and 
wherever  the  law  gives  a  right  generally  to  demand  payment  of 
another,  it  raises  an  implied  promise  in  that  person  to  pay. 

With  respect  to  the  other  question,  all  ordinary  losses  and 
damage  sustained  by  the  ship,  happening  immediately  from  the 
storm  or  perils  of  the  sea,  must  be  borne  by  the  shipowners.  But 
all  those  articles  which  were  made  use  of  by  the  master  and  crew 
upon  the  particular  emergency,  and  out  of  the  usual  course  for 
the  benefit  of  the  whole  concern,  and  the  other  expenses  incurred, 
must  be  paid  proportionably  by  the  defendant  as  general  average. 

The  rule  of  consulting  the  crew  upon  the  expediency  of  such 
sacrifices  is  rather  founded  in  prudence,  in  order  to  avoid  dispute? 

1  Vide  Mitf.  Ch.  PL  cb.  2,  s.  2,  part  8. 
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than  in  necessity :  it  may  often  happen  that  the  danger  is  too 
urgent  to  admit  of  any  such  deliberation.  Here,  however,  there 
can  be  no  difficulty,  for  it  is  found  in  fact  that  the  cutting  of  the 
cable  which  belonged  to  the  ship  was  done  for  the  benefit  of  the 
cargo  as  well  as  the  ship. 

Qrose^  J. — This  action  is  brought  to  recover  a  rateable  propor- 
tion of  a  certain  loss  and  damage,  and  expenses  which  have  been 
incurred  by  the  plaintiffs  as  shipowners  in  preventing  the  owner 
of  the  cargo  from  incurring  a  loss.  That  such  an  action  is  main- 
tainable I  have  no  doubt.  If  there  be  not  many  instances  of  the 
sort  to  be  found,  it  is  probably  because  the  demand  has  been  sub- 
mitted to  without  controversy,  for  I  understand  that  this  sort  of 
damage  has  been  continually  settled  as  general  average  in  the  city 
of  London.  Where  there  is  a  right,  there  must  be  a  remedy,  and 
there  can  be  no  other  remedy  than  by  action  to  recover  damages. 
It  is  true,  where  there  are  many  owners  of  the  cargo  there  may 
be  as  many  actions  brought,  but  that  arises  from  the  necessity  of 
the  thing,  and  I  should  still  say  that  they  are  all  liable  to  answer 
for  their  respective  proportions. 

Lawrence^  J. — ^AU  loss  which  arises  in  consequence  of  extra- 
ordinary sacrifices  made  or  expenses  incurred  for  the  preservation 
of  the  ship  and  cargo  come  within  general  average,  and  must  be 
borne  proportionably  by  all  who  are  interested.  Natural  justice 
requires  this.  Then  the  only  argument  against  this  species  of 
remedy  is  resolvable  into  this,  that  the  plaintiff  chooses  to  take 
a  difficulty  upon  himself  in  proving  the  amount  of  a  defendant's 
interest  in  the  cargo  in  order  to  ascertain  the  proportion  which 
he  is  bound  to  pay,  instead  of  having  recourse  to  a  Court  of 
Equity,  where  he  can  obtain  proof  of  it  more  easily,  and  thereby 
facilitate  his  remedy.  But  that  objection  does  not  prove  that  a 
plaintiff  cannot  recover  in  an  action  whenever  he  can  make  out 
his  case  without  having  recourse  to  the  assistance  of  a  Court  of 
Equity. 

Le  Blanc,  J. — ^Unless  it  be  shown  by  authority  that  the  action 
does  not  lie,  we  must  presume  that  it  does,  upon  the  common 
principle  of  justice,  that  where  the  law  gives  a  right  it  also  gives 
a  remedy. 

Postea  to  the  plaintiffs. 
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The  principle  laid  down  in  Birk- 
ley  y.  Presgrave,  viz.,  that  "aZZ 
loss  which  arises  in  consequence  of 
exiaraordinary  sacrifices  made  or  ex- 
penses  incurred  for  the  preservation 
of  the  ship  and  cargo  come  within 
general  average,  and  mttst  be  borne 
proportimdbly  by  all  who  are  in- 
terestedy"  has  been  approved  of, 
and  adopted  in  subsequent  cases. 
See  Covington  v.  Roberts,  2  Bos.  & 
P.  N,  C.  379  ;  Job  v.  Langton,  6 
Ell.  &  Bl.  790. 

General  average  takes  its  origin 
from  the  Rhodian  law,  and  was  sub- 
sequently adopted  by  the  Roman 
law,  where  it  is  thus  stated: — 
"Lege  RhodiA  cavetur,  ut  si  le- 
vandse  navis  gratis  j actus  mercium 
factus  est,  omnium  contributione 
earciatur  quod  pro  omnibus  datum 
est"  Dig.xiv.tit.2.1.  It  is  founded 
upon  the  clearest  natural  justice, 
for  in  the  words  of  the  Digest, 
"-^quissimum  est  commune  detri- 
mentum  fieri  eorum,  qui  propter 
amissas  res  aliorum,  consecuti  sunt, 
ut  merces  suas  salvas  haberent." 
Dig.  lib.  xiv.  tit.  2. 1.  2.  Again,  as 
Lord  Tenterden  says  in  his  excel- 
lent Treatise,  "When  the  ship  is 
in  danger  of  perishing  from  the 
violent  agitation  of  the  wind,  or 
from  the  quantity  of  water  that 
may  have  forced  a  way  into  it,  or 
is  labouring  on  a  rock  or  a  shallow, 
upon  which  it  may  have  been  driven 
by  a  tempest;  or  when  a  pirate  or 
an  enemy  pursues,  gains  ground, 
and  is  ready  to  overtake, — ^no  mea- 
sure that  may  facilitate  the  mo- 
tion and  passage  of  the  ship  can 
be  really  injurious  to  any  one  who 
is  interested  in  the  welfare  of  any 


part  of  the  adventure,  and  every 
such  measure  may  be  beneficial  to 
almost  all.  In  such  emergencies, 
therefore,  when  the  mind  of  the 
brave  is  appalled,  it  is  lawful  to 
have  recourse  to  every  mode  of 
preservation,  and  to  cast  out  goods 
in  order  to  lighten  the  ship  for  the 
sake  of  all.  But  if  the  ship  and 
the  residue  of  the  cargo  be  saved 
from  the  peril  by  the  voluntary  de- 
struction or  abandonment  of  part 
of  the  goods,  equity  requires  that 
the  safety  of  some  should  not  be 
purchased  at  the  expense  of  others, 
and  therefore  all  must  contribute 
to  the  loss."  Abbott  on  Shipping, 
388,  9th  edit 

It  will  be  observed  that  the  prin- 
ciple of  the  Rhodian  law  has  been 
considerably  extended  in  its  opera- 
tion, and  is  not  merely  confined  to 
a  jettison  of  goods,  but  is  equally 
applicable  to  many  other  cases, 
where  extraordinary  sacrifices  have 
been  made,  or  extraordinary  ex- 
penses incurred,  for  the  joint  bene- 
fit of  the  ship  and  cargo. 

Before  however  proceeding  any 
further  with  the  subject,  we  may 
notice  the  distinction  between  ge- 
neral and  particular  average,  for 
to  neglect  to  do  so  may  give  rise  to 
some  conftision.  The  distinction 
between  them  has  been  thus  accu- 
rately laid  down  by  Lord  Stowell: 
— "General  average  is  for  a  loss 
incurred,  towards  which  the  whole 
concern  is  bound  to  contribute  ^o 
raid,  because  it  was  undergone  for 
the  general  benefit  and  preserva- 
tion of  the  whole.  Simple  or  par- 
ticular average  is  not  a  very  accu- 
rate expression ;  for  it  means  da- 
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mage  incurred  by  or  for  one  part 
of  the  concern,  which  that  part 
must  bear  alone ;  so  that  in  fact  it 
is  no  aven^  at  all :  bnt  still  this 
expression  is  sofficientlj  under- 
stood, and  receiyed  into  familiar 
nse.  The  loss  of  an  anchor  or  ca- 
ble, the  starting  of  a  plank,  are 
matters  of  simple  or  particular 
average,  for  which  the  ship  alone 
is  liable.  Should  a  cargo  of  wine 
turn  sour  on  the  voyage,  it  would 
be  a  matter  of  simple  average, 
whidi  the  goods  alone  must  bear ; 
and  there  might  be  a  simple  aver- 
age for  which  each  would  be  several- 
ly liable  under  a  misfortune  hap- 
pening to  both  ship  and  cargo  at 
the  same  time,  and  from  a  common 
cause ;  as  if  a  water-spout  should 
fall  on  a  cargo  of  sugars,  and  a 
plank  from thesame violence  should 
start  at  the  same  time.  General 
average  is  that  loss  to  which  con- 
tribution must  be  made  by  both 
ship  and  cargo;  the  loss,  or  expense 
which  the  loss  creates,  being  in- 
curred for  the  common  benefit  of 
both."  Per  Sir  W.  ScoU,  in  TAs 
Copenhagen^  1  C.  Rob.  293;  and 
see  Oppenh&imY.  Fry,  3  Best  &  Sm. 
873;  5  Best  &  Sm.  348. 

In  ori&c  to  give  rise  to  a  claim 
of  gen^^  average,  a  loss  must 
have  been  incurred  for  the  benefit 
of  the  tohok  adventure,  and  not 
merely  wh^e  a  loss  is  incurred  in 
consequence  of  apart  being  put  in 
peril.  Thus  in  Neehitt  v.  Lushing- 
&?n,  4  T.  E.  783,  where  a  mob  in 
Ireland  seized  a  vessel  partly  laden 
with  com,  and  would  not  leave  her 
until  they  had  compelled  the  cap- 
tain to  sell  them  the  corn  at  a  very 


low  rate,  it  was  contended  that 
it  was  a  case  of  general  average, 
as  the  captain  was  obliged  to  let 
the  people  have  the  com  at  their 
own  price,  inasmuch  as  if  he  had 
resisted  their  demand  they  would 
have  destroyed  the  whole  concern. 
The  Court  of  King's  Bench  how- 
ever did  not  accede  to  that  view 
of  the  case,  and  Lord  Kenyon,  C.J., 
in  delivering  judgment,  said,  ^  I  am 
of  opinion  that  this  is  not  a  general 
average ;  because  the  tchole  adven- 
ture was  never  in  jeopardy.  Tha^ 
is  no  pretence  to  say  that  the  per- 
sons who  took  the  com  intended 
any  injury  to  the  ship,  or  to  any 
other  part  of  the  cargo  but  the 
com,  which  they  wanted,  in  order 
to  prevent  their  suffering  in  a  time 
of  scarcity.  Therefore  the  plain- 
tiffs could  never  have  called  on  the 
rest  of  the  owners  to  contribute 
their  proportion,  as  upcm  a  general 
average." 

Upon  the  same  principle,  where 
a  quantity  of  dollars  were  thrown 
overboard  to  prevent  their  falling 
into  the  hands  of  the  enemy,  though 
this  was  jettiscm  in  the  general 
B^ise  of  the  term,  yet  it  was  held 
not  to  be  that  species  which  is  the 
wibject  of  general  avwage.  Butler 
V.  Wildman,  3  B.  &  Aid.  398, 
403,  404.  It  seems  that  where  a 
voluntary  sacrifice  is  made  for  the 
benefit  of  the  whole  adventure,  it 
is  general  average,  whether  the 
ship  and  cargo  and  freight  belong 
to  one  only  or  to  different  adven- 
turers, or  whether  they  are  partially 
interested.  Oppenheim  v.  Fry,  3 
Best  &  Sm.  873;  5  Best  &  Sm. 
348. 
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At  one  time  it  seems  to  have 
been  thought  essential  to  the  claim 
of  general  average,  that  previous  to 
making  a  sacrifice  for  the  general 
safety,  there  shonld  be  a  delibe- 
rate and  voluntary  consultation 
between  the  master  and  the  men. 
"  The  rule  however  of  consulting 
the  crew,"  as  observed  by  Kenyan, 
C.  J.,  in  the  principal  case,  "is 
rather  founded  in  prudence,  in 
order  to  avoid  dispute,  than  in 
necessity ;  as  it  may  often  happen 
that  the  danger  is  too  urgent  to 
admit  of  any  such  deliberation." 
Ante,  p.  88. 

If  the  ship  ride  out  the  storm, 
and  arrive  in  safety  at  the  port  of 
destination,  the  captain  must  make 
regular  protests,  and  must  swear 
(in  which  oath  some  of  the  crew 
must  join)  that  the  sacrifice  was 
made  for  no  other  cause  but  for 
the  safety  of  the  ship  and  the  rest 
of  the  cargo.  1  Park,  Marine  In- 
sur.  279,  by  Hild.  8th  ed. 

In  examining  the  cases  illus- 
trating the  subject  of  general  ave« 
rage,  we  will  adopt  the  classifica- 
tion in  the  principal  case,  and  con- 
sider, firsi,  where  general  average 
arises  in  consequence  of  extra- 
ordinary sacrifices  made  ;  and  se^ 
condly,  where  extraordinary  ex- 
penses have  been  incurred  for  the 
preservation  of  the  ship  and  cargo. 
We  will  then  consider  what  articles 
are  liable  to  contribute  to  general 
average;  and  lastly,  what  is  the 
mode  in  which  general  average  is 
to  be  adjusted. 

1.  General  Average  in  conse- 
quence of  extraordinary  Sacrifices, 


— It  is  dear  that  the  jettison,  or 
throwing  overboard  of  part  of  the 
cargo  in  order  thereby  to  pre- 
serve the  ship  and  the  rest  of 
the  goods,  will  enable  the  owner 
of  the  part  so  sacrificed  to  claim 
contribution  as  for  a  general  aver- 
age loss. 

As  an  exception  to  the  general 
rule,  that  all  goods  thrown  over- 
board for  the  preservation  of  the 
ship  and  the  rest  of  the  cargo  must 
be  made  good  by  general  contribu- 
tion, it  is  established  that  unless 
the  owner  of  goods  carried  on  the 
deck  can  show  a  custom  to  place 
them  there  (although  they  must 
contribute  in  common  with  others), 
they  themselves,  if  lost,  are  not 
the  subject  of  general  average,  and 
cannot  claim  contribution  from  the 
owners  of  other  goods  and  insurers. 
1  Park,  Insur.  284,  by  Hild.  8th 
ed.  The  reason  for  this  exception 
seems  to  be,  that  goods  stowed  on 
deck  may  either  impede  the  navi- 
gation or  increase  the  risk.  See 
and  consider  Lord  Denman^s  judg- 
ment, in  Milward  v.  Hibhert,  8 
Q.  B.  131,  137. 

Where  however  there  is  a  usage 
to  carry  on  board  goods  of  a  cer- 
tain description,  the  owner  will  be 
entitled  to  contribution.  Thus  tim- 
ber on  a  voyage  between  London 
and  Quebec  {Gould  v.  Oliver,  4 
Bingh.  N.  C.  134;  6  Scott,  445), 
carboys  of  vitriol  {Da  Costa  y.  Ed- 
munds, 4  Camp.  142),  and  pigs 
conveyed  in  a  vessel  ftom  Water- 
ford  to  London  {Milward  v.  Hib- 
hert,  3  Q.  B.  120),  although  carried 
upon  deck,  having  been  sacrificed 
by  a  jettison  for  the   benefit  of 
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the  other  parties  interested,  their 
owners  were  held  entitled  to  eon- 
trihution  upon  its  being  proved 
that  they  were  carried  according 
to  the  nsage  of  trade ;  and  see 
Oumrd  v.  Hyde,  2  Ell.  &  Ell.  1  ; 
Ell.  Bl.  &  EU.  670;  WHsmT.Ban' 
km,  1  Law  Eep.  (Q.  B.)  162 ;  6 
Best  &  Sm.  208.  A  cnstom 
however  that  nnderwriters  are  not 
liable  nnder  the  ordinary  form  of 
policy,  for  general  average  in  re- 
spect of  the  jettison  of  goods  stowed 
on  deck,  is  a  valid  cnstom  and  does 
not  contradict  the  terms  of  the 
policy.  Miller  v.  Tetherington,  6 
Hurlst.  &  N.  278;  7  Hurlst.  &  N. 
954. 

Where  part  of  the  cargo  shipped 
into  lighters  or  boats  in  order  to 
save  the  ship  from  extraordinaiy 
risk,  is  lost,  the  owners  of  that 
part  of  the  cargo  and  of  the 
lighters  and  boats,  if  they  belong 
to  the  ship,  can  claim  contribution. 
This  is  agreeable  to  the  Soman 
law,  which,  in  a  similar  case,  says, 
^*  Batio  haberi  debet  inter  eos  qui 
in  nave  merces  salvas  habent  com 
his  qni  in  scaphft  perdidenmt,  pro- 
inde  tanqnam  si  jactnra  &cta  est." 
Dig.  lib.  3dv.  tit.  11,  L  4 ;  Benecke, 
209. 

If  however,  in  snch  a  case,  the 
ship  and  the  rest  of  the  cargo 
perish,  the  goods  which  were  tran- 
shipped into  lighters  will  not  be 
obliged  to  contribute;  for  the  light- 
ers and  their  cargoes  not  owing 
their  preservation  to  the  loss  of 
the  principal  vessel,  cannot  be 
liable  to  contribute  toward  such 
loss.  Benecke,  212;  Dig.  lib.  ziv. 
tit.  11,  L  4. 


Nor  it  seems,  if  the  ship  be  lost, 
and  the  cargo  or  part  of  it  be 
saved,  will  the  part  so  saved  be 
compelled  to  contribute  for  the 
goods  transshipped  if  they  or  a 
part  of  them  be  lost,  although  had 
there  been  a  regular  jettison  of 
the  goods  the  owners  might  have 
claimed  contribution.  For  there 
is  this  material  difference,  between 
the  two  cases,  that  when  goods  are 
cast  away,  the  chance  of  their  pre- 
servation is  next  to  nothing ;  but 
when  shipped  into  another  vessel 
they  retain  nearly  an  equal  chance 
with  those  left  on  board.  And  to 
this  difference  it  is  owing  that  the 
rule  of  not  granting  a  contribution 
unless  the  ship  be  saved,  is  with 
full  justice  applied  to  the  case  of 
unloading  here  considered,  al- 
though in  the  case  of  jettison  it 
would  be  manifestly  prejudicial  to 
the  owners  of  the  goods  cast  over- 
board, and  therefore  ought  not  to 
be  applied  to  that  case.  €k)ods  so 
transshipped  may  possibly  be  en- 
tirely saved,  while  the  vessel  and 
the  goods  left  on  board  are  wholly 
lost.  The  proprietor  of  the  goods 
transshipped  has  therefore  no  right 
to  complain  that  his  goods  may 
totally  perish,  and  yet  those  left 
in  the  vessel  and  subsequently 
saved  firom  shipwreck  contribute 
nothing  towards  his  indemnifica- 
tion. If,  in  the  latter  case,  he 
were  allowed  a  claim  upon  the 
goods  saved  from  the  principal 
vessel,  such  as  is  due  in  justice 
to  the  proprietor  of  goods  thrown 
overboard,  his  situation  would  be 
more  advantageous  than  that  of 
the  other  proprietors  and  the  ship- 
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owner;  for  his  chance  would  in  no 
case  be  worse,  bnt  in  some  cases 
better  than  theirs.    Benecke,  212. 

There  will,  it  seems,  be  no  con- 
tribution upon  the  loss  of  goods 
put  into  lighters  or  boats  merely 
in  the  ordinary  course  of  the  voy- 
age. 2  Amould,  Mar.  Ins.  777, 
3rded. 

If  part  of  the  cargo  be  volun- 
tarily given  to  pirates  by  way  of 
ransom  to  save  the  rest,  contribu- 
tion must  take  place;  but  this  vrill 
not  be  the  case  if  part  of  the  goods 
be  taken  forcibly  by  pirates.  Hicks 
V.  Falington,  Moore,  297 ;  see  also 
Nesbitt  V.  Lushingion,  4  T.  R.  783. 

So  it  is  laid  down  by  Roman 
law,  upon  the  same  principle: 
"  Si  navis  k  piratis  redempta  sit, 
Servius,  Ofilius,  Labeo,  omnes  con- 
ferre  debere  aiunt  Quod  vero  prae- 
dones  abstnlerint,  eum  perdere, 
cnjus  fiierint:  nee  conferendum 
ei,  qui  suas  merces  redemerit" 
(Dig.  lib.  xiv.  tit.  11,  1.  2,  §  8); 
but  ranson  to  an  enemy  has  been 
made  illegal.  22  Geo.  III.  c.  52; 
and  see  43  Geo.  III.  c.  160,  ss.  34, 
36;  45  Geo.  III.  c.  72,  ss.  16,  17. 

The  law  will  protect  persons  who 
in  cases  of  necessity  sacrifice  the 
goods  of  others.  Thus  in  Mousf^a 
case  (12  Co.  63),  where  an  action 
of  trespass  had  been  brought 
against  a  passenger  for  throwing 
the  goods  of  the  plaintiff  over- 
boai-d,  upon  its  being  proved  by 
the  defendant,  that  if  the  things 
had  not  been  cast  out  of  the  vessel 
the  passengers  had  been  drowned  ; 
and  that  levandi  navis  causd  they 
were  ejected  some  by  one  passen- 
ger, and  some  by    another,    the 


plaintiff  was  nonsuited  ;  and  it 
was  resolved  that,  "  if  a  tempest 
arise  in  the  sea,  levandi  navis 
causd  and  for  the  salvation  of  the 
lives  of  men,  it  may  be  lawful  for 
passengers  to  cast  over  the  mer- 
chandises." 

It  has  been  said  by  an  eminent 
writer,  that  if  part  of  the  cargo  be 
sold  for  the  necessities  of  the  ship, 
it  is  in  the  nature  of  a  compulsive 
loan  for  the  benefit  of  all  concerned, 
and  bears  a  resemblance  to  the 
case  of  jettison.  3  Kent,  ComuL 
p.  242,  4th  ed.  And  again  it  was 
laid  down  by  Sir  William  ScoU, 
that  if  a  master  is  obliged  by 
tempestuous  weather  and  damage 
done  to  his  ship,  for  the  safety  of 
the  ship  and  cargo,  to  put  into  a 
port,  and  not  being  able  to  bo]> 
row  money,  is  compelled  to  sell  a 
part  of  the  cargo  for  the  purpose 
of  applying  the  proceeds  to  the 
prosecution  of  the  voyage  by  the 
repair  of  the  ship,  the  money  so 
obtained  will  be  the  subject  of 
general  average.  The  OraMtudinej 
ante,  p.  30,  41,  42,  43.  The  great 
preponderance  however  of  the  au- 
thorities show  that  these  doctrines 
must  be  received  with  some  limi- 
tation, and  that  a  case  for  general 
average  arises  only  where  part  of 
the  cargo  has  been  sold  in  order 
to  de&ay  expenses  or  repair  losses 
which  are  of  themselves  of  the  na- 
ture of  general  average  ;  such,  for 
instance,  as  the  making  good  some 
part  of  the  vessel,  or  her  tackle 
sacrificed  for  the  general  safety ; 
but  that  where  a  sale  of  part  of  the 
cargo  has  been  effected  in  order 
to  pay  for  the  repairing  particular 
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average  losses,  sncb,  for  instance, 
as  arise  from  accidental  damage 
done  to  a  ship  by  a  storm,  the  ship- 
owner will  alone  be  liable  to  the 
owners  of  the  goods  so  sold.  See 
Powell  T.  Gudgeouy  5  M.  &  S.  431  ; 
Sarquy  t.  JTobsoriy  4  Bingh.  131 ; 
HalUU  V.  Wigram,  9  0.  B.  580, 
586.  Upon  the  same  principle, 
where  a  part  of  the  cai^  was 
sold  in  order  to  raise  money  to  re- 
lease the  master  from  imprison- 
ment for  a  private  debt  in  a  foreign 
port,  it  was  held  not  to  be  the 
subject  of  general  average.  See 
Dobson  V.  WUsoTiy  2  Campb.  480. 
There  tiie  master  of  a  ship  then  at 
Copoihagen  was  arrested  by  pro- 
cess ont  of  a  court  of  justice,  at 
the  suit  of  the  agent  of  the  ship, 
for  sums  of  money  the  latter  had 
disbursed  on  her  account,  partly 
'  for  repairs  and  partly  in  payment 
of  the  Sound  dues ;  and  the  master 
not  being  able  to  raise  the  money 
by  other  means,  that  he  might  pro- 
cure his  liberation  and  pursue  the 
voyage,  sold  a  part  of  the  cargo  : 
it  was  held  by  Lord  EUenhorough^ 
C.  J.,  that  the  owner  of  the  goods 
so  sold  had  no  right  to  a  contri- 
bution in  the  nature  of  g^ieral 
average  from  the  shippers  of  the 
other  goods  on  board  which  arrived 
safely  at  the  port  of  destination. 
"  I  am  of  opinion,'*  said  his  lord- 
^p,  "  that  this  is  not  a  case  upon 
which  general  average  can  be 
clauned.  Is  there  here  anything 
like  d^jactus  mercivm  hmnda  navis 
groHA  ?  A  jettison  to  lighten  the 
ship  is  not  the  only  foundation  of 
general  avers^  ;  but  it  must  arise 
from  that  or  somethmg  analogous. 


The  distinction  between  general 
and  particular  average  would  other- 
wise be  entirely  abolished,  and  the 
shippers  of  goods  would  be  cfdled 
upon  to  contribute  to  losses  from 
which  they  derive  no  benefit,  and 
which  ought  to  fidl  exclusively  on 
the  shipowner.  Here  the  agent 
of  the  ship  arrests  the  person  of 
the  master,  both  being  agents  of 
the  owner,  who  had  undertaken  to 
cany  the  whole  cargo  safely  to  its 
destined  port.  This  is  different 
from  the  arrest  of  the  captain  by 
a  foreign  force.  Even  there  I  am 
not  aware  it  has  ever  been  held 
that  the  master  is  so  insepara- 
bly united  to  the  ship,  that  to  re- 
deem him  it  is  lawfril  to  sell  a  part 
of  the  cargo.  The  process  of  the 
court  of  justice  at  Copenhagen  was 
not  directed  against  the  ship,  and 
was  confined  entirely  to  the  per- 
son of  the  master  ;  it  was  merely 
an  arrest  for  a  personal  debt.  I 
was  at  first  struck  by  what  was 
said  about  the  Sound  dues ;  and 
had  the  ship  been  seized  for  non- 
payment of  these,  I  should  have 
thought  the  sale  of  a  part  of  the 
cargo  to  pay  them,  in  the  absence 
of  sJl  other  means  to  raise  money 
for  that  purpose,  might  have  been 
the  foundation  of  a  claim  for  ge- 
neral average.  But  these  dues  had 
been  paid  to  the  Danish  Govern- 
ment by  the  ship's  agent,  and  the 
money  so  paid  merely  constituted 
a  private  debt  due  to  him,  which 
he  sought  to  recover  by  process 
against  the  person  of  the  master. 
It  comes  to  this,— whether,  if  the 
captain  be  severed  from  the  ship 
whatever  be  the  cause,  he  may  sell 
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a  part  of  the  cargo  to  redeem  hlm- 
self  ?  I  see  no  distinction  between 
this  arrest  for  debt  and  an  arrest 
for  an  assault  he  might  have  com- 
mitted in  the  streets  of  Copenha- 
gen. No  case  has  been  cited,  or 
principle  advanced,  to  show  that  a 
claim  for  general  average  can  arise 
from  an  act  done  to  redeem  the 
master  of  a  ship  from  such  an 
imprisonment.  I  therefore  do  not 
think  that  any  part  of  the  plain- 
tiflfe'  goods  was  sacrificed  for  the 
safety  of  the  ship  and  the  residue 
of  the  cargo,  in  such  a  manner  as  to 
give  them  aright  to  a  contribution 
from  the  other  shippers  of  goods 
on  board.  Their  proper  remedy  is 
against  the  owner  of  the  ship." 

Where,  as  in  the  principal  case, 
some  part  of  the  ship  or  her  tackle 
is  sacrificed  for  the  safety  of  the 
whole  concern,  the  shipowner  can 
claim  contribution  as  for  a  general 
average  loss. 

Thus  if  in  a  tempest  the  sails  of 
a  ship  are  cut  down  and  cast  over- 
board,  for  the  preservation  of  the 
ship  and  cargo,  it  will  be  a  case  for 
contribution.  Maraham-v,  Dutrey, 
Select  Cases  of  Evidence,  58.  So 
likewise  by  the  Soman  law  it  is 
said,  '^  Cum  arbor,  aut  aliud  navis 
instrumentum,  removendi  commu- 
nis periculi  causa,  dejectum  est, 
contributio  debetur."  Dig.  lib.  xiv. 
tit.  2, 1.  3. 

Where  however  the  loss  sus- 
tained by  a  ship  is  accidental,  the 
loss  will  fall  on  the  shipowner 
alone.  Thus  where  a  ship,  in 
order  to  escape  from  a  privateer, 
carried  an  unusual  press  of  sail, 
and  succeeded  in  getting  away,  but 


sustained  damage  in  so  doing,  it 
was  held  to  be  a  particular  and 
not  a  general  average.  See  Coving^ 
ton  V.  Roh&ris,  2  Bos.  &  P.  N.  0. 
378  ;  where  counsel  having  cited 
the  principal  case.  Sir  James  Mans- 
field, C.  J.,  observed,  "  In  the  case 
referred  to*  there  was  an  article 
given  up  for  the  benefit  of  the 
whole  concern.  A  cable  was  sacri- 
ficed. The  language  of  Mr.  Justice 
Lawrence  is,  Uiat  all  loss  vrhich 
arises  in  consequence  of  extra- 
ordinary sacrifices  or  expenses  in- 
curred for  the  preservation  of  the 
ship  and  cargo  come  within  the 
description  of  general  average. 
This  is  only  a  common  sea  risk.  If 
the  weather  had  been  rather  better, 
or  the  ship  stronger,  nothing  might 
have  happened." 

Upon  the  same  principle,  the  ex- 
penses which  may  be  incurred  in 
consequence  of  a  successful  resist- 
ance of  an  attempt  by  an  enemy 
to  capture  a  vessel,  such  as  for 
damage  done  to  the  vessel  itself 
and  its  rigging  in  the  engagement, 
and  the  expense  of  curing  the 
wounded  sailors,  or  in  ammunition 
expended  in  the  defence,  will  not 
form  the  subject  of  general  average. 
This  was  decided  in  the  leading 
case. of  Taylor  v.  Curtis  (2  Marsh. 
309),  by  the  Court  of  Common 
Pleas.  Oibbs,  C.  J.,  in  delivering 
the  judgment  of  the  Courts  said, 
"The  different  states  of  Europe 
have  made  different  regulations  on 
this  subjeqt,  all  of  them  profess- 
ing to  follow  the  Ehodian  law,  but 
often  differing  from  each  other ; 
and  the  foreign  jurists  have  made 
very  different  comments  upon  that 
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law.  In  this  country  there  are  no 
loeal  regnlations  on  this  subject ; 
we  should  therefore,  as  in  all  doubt- 
ful cases,  resort  to  the  judgments 
of  our  mmudpal  courts,  if  this 
point  had  ever  arisen  there.  There 
is  nothing  in  any  of  the  foreign 
jurists  which  we  think  ought  to 
go?em  us  on  these  points,  unless 
they  had  been  supported  by  admit- 
ted principles,  decided  authorities, 
or  general  usage.  None  of  the  de- 
cided cases  apply  to  the  present ; 
and  we  hare  unfortunately  been 
80  long  engaged  in  war,  that  in- 
stances of  this  kind  must  frequently 
hare  occurred ;  and  as  there  appears 
to  be  no  case  in  which  a  demand 
like  the  present  has  been  made,  we 
must  conclude  firom  that  silence 
that  no  general  usage  which  could 
justify  such  a  demand  has  existed ; 
and  therefore  that  such  losses  can- 
not be  taken  to  fM.  within  the 
principle  of  general  average.  If  it 
could  have  been  shown  that  such 
loss^  do  fall  within  the  general 
principle,  I  agree  that  the  plain- 
tiff would  have  been  entitled  to 
recover,  though  this  had  been  the 
first  case  in  which  such  a  demand 
had  been  made.  But  there  is  great 
doubt  upon  the  subject ;  and  the 
inclination  of  my  mind  is  that  they 
do  not  It  is  true  the  determina- 
tion to  resist  was  resolved  on  for 
the  general  interest ;  but  still  it  is 
not  like  thcf  case  of  casting  goods 
overboard  for  the  general  benefit. 
The  loss  fell  where  the  chance  of 
war  directed  it,  and  where  there- 
fore, in  point  of  justice,  it  ought  to 
falL''  See  a  C.  6  Taunt.  608  ;  4 
Camp.  334  5  Holt's  N.  P.  192  ;  see 


also  Dig.  lib.  xiv.  tit.  2,  L  2,  §  1  ; 

It  seems  to  be  the  better  opinion 
that  if,  in  order  to  escape  an  enemy 
or  to  avoid  shipwreck,  a  ship  is 
intentionally  run  aground  in  what 
appears  the  least  dangerous  spot, 
the  loss  arising  therefirom  (at  all 
events  if  the  ship  is  subsequently 
recovered  so  as  to  be  able  to  pur- 
sue her  voyage)  will  be  a  general 
average  loss,  because  its  object  was 
the  general  safety.  Emerigon,  c.  xii. 
sect  13,  vol.  1,  pp.  405—600,  ed. 
1827 ;  Abbot  on  Shipping,  400, 9th 
ed.  ;  2  Am.  Mar.  Ins.  784,  3rded. 
And  it  has  been  decided  in  the  great 
case  of  The  Colombian  Insurance 
Company  v.  Ashby  (13  Pet  Sup. 
Court  Eep.  331),  by  Mr.  Justice 
Story,  after  an  examination  of  all 
the  authorities  upon  the  subject, 
that,  even  if  the  ship  be  lost  by  a 
voluntary  stranding  for  the  bene- 
fit of  the  general  safety,  the  cargo, 
if  saved,  must  contribute  as  for  a 
general  avenge  loss.  In  that  case 
the  brig  *  Hope,'  with  a  cargo 
bound  from  Alexandria,  in  the  dis- 
trict of  Columbia,  for  Barbadoes, 
insured  in  Alexandria,  was  assailed, 
while  standing  down  the  Chesa- 
peake Bay,  by  a  storm,  which  soon 
after  blew  to  almost  a  hurricane. 
The  vessel  was  steered  towards  a 
point  in  the  shore  for  safety,  and 
was  anchored  in  three  fathoms 
water  ;  the  sails  were  furled,  and 
all  efforts  were  made,  by  using  the 
cables  and  anchors,  to  prevent  her 
going  on  shore.  The  gale  increased ; 
the  brig  struck  adrift  and  dragged 
three  miles  ;  the  windlass  was 
ripped  up,  the  chain  cable  parted. 
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and  the  vessel  commenced  drift- 
ing again,  the  whole  scope  of  both 
cables  being  paid  out.  The  brig 
then  brought  up  below  Craney 
Island,  in  two  and  a  half  fathoms 
water,  where  she  thumped  or  struck 
on  the  shoals  on  a  bank,  and  her 
head  swinging  round  brought  her 
broadside  to  the  sea.  The  captain, 
finding  no  possible  means  of  saying 
the  vessel  and  cargo  and  preserv- 
ing the  lives  of  the  crew,  slipped 
her  cables,  and  ran  her  on  shore  for 
the  safety  of  the  crew  and  preser- 
vation of  the  vessel  and  cargo.  The 
vessel  was  run  far  up  on  a  bank, 
where  after  the  storm  she  was  left 
high  and  dry,  and  it  was  found  im- 
possible  to  get  her  off.  The  lives 
of  all  the  persons  were  saved,  and 
the  whole  cargo  was  taken  out 
safely.  It  was  held  that  the  own- 
ers of  the  cargo  were  liable  for  a 
general  average.  **  According  to 
the  Roman  law,"  says  Mr.  Justice 
Story,  "  if  the  ship  was  injured  or 
disabled  in  a  storm  without  any 
voluntary  sacrifice ;  or  if  she  foun- 
dered or  was  shipwrecked  without 
design,  the  goods  saved  were  not 
bound  to  contribution  (Dig.lib.xiv. 
tit.  2, 1. 2,  §  1 ;  ib.  c.  7 ;  1  Emerig. 
on  Assur.  c.  12,  §  39,  pp.  601—603). 
On  the  other  hand,  if  the  object  of 
the  sacrifice  was  not  attained  ;  or 
if  there  was  a  jettison  to  prevent 
shipwreck,  or  to  get  the  ship  off 
the  strand,  and  in  either  case  it 
was  not  attained  ;  as  there  was  no 
deliverance  from  the  common  peril, 
no  contribution  was  due  (Dig.  lib. 
xiv.  tit.  2, 1.  5,  §  7  ;  1  Emerig.  on 
Assur.  c.  12,  §  41,  pp.  612—616). 
The  language  of  the  Digest  upon 


this  point  is  very  expressive  : — 
*  Amissae  navis  damnum  coUationis 
consortio  non  sarcitur  per  eos,  qui 
merces  suas  naufragio  liberaverunt; 
nam  hujus  sequitatem  tunc  admitti 
placuit,  cum  jactus  remedio  cseteris 
in  communi  periculo,  salv&  nave 
consultum  est.'  It  is  this  language 
which  seems  in  a  great  measure  to 
have  created  the  only  doubt  among 
the  commentators  as  to  the  extent 
and  operation  of  the  rule  ;  some 
of  them  having  supposed  that  the 
safety  of  the  ship  {salvd  nave)  for 
the  voyage  was  in  all  cases  indis- 
pensable to  found  a  claim  to  con- 
tribution ;  whereas  others,  with  far 
more  accuracy  and  justness  of  in- 
terpretation, have  held  it  to  apply 
as  a  mere  illustration  of  the  gene- 
ral doctrine,  to  a  jettison,  made  in 
the  particular  case,  for  the  very 
purpose  of  saving  the  ship  and  the 
residue  of  the  cargo.  ...  It  is  true 
that  Emerigon  in  one  place  says, 
'The  damages  which  happen  by 
stranding  are  a  simple  average  for 
the  account  of  the  proprietors,* 
citing  the  French  ordinance  ;  and 
then  adds,  'but  it  will  be  a  general 
average  if  the  stranding  has  been 
voluntarily  made  for  the  conunon 
safety,  provided  always  that  the 
ship  be  again  set  afloat ;  for  if  the 
stranding  be  followed  by  shipwreck, 
then  it  is  save  who  can'  (Emerigon, 
Assur.  c.  12,  s.  13,  p.  614).  And  he 
then  refers  to  the  case  of  jettison, 
where  the  ship  is  not  saved  there- 
by, in  which  case  there  is  no  con- 
tribution (Emerigon,  Assur.  c.  12, 
s.  13,  p.  616).  Now  the  analogy 
between  the  two  cases  is  far  from 
being  so  clear  or  so  close  as  Emeri- 
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gon  has  supposed.  In  the  case  of 
the  jettison  to  avoid  foundering  or 
shipwreck,  if  the  calamity  occurs, 
the  object  is  not  attained.  But  in 
the  case  of  stranding,  whatever  is 
saved,  is  saved  by  the  common  sa- 
crifice of  the  ship ;  although  the 
damage  to  her  may  have  been 
greater  than  was  expected.  Surely 
ike  question  of  contribution  can- 
not depend  upon  the  amount  of 
the  damage  sustained  by  the  sa- 
crifice ;  for  that  would  be  to  say, 
that  if  a  man  lost  all  his  property 
for  the  common  benefit,  he  should 
receive  nothing  ;  but  if  he  lost 
part  only,  he  should  receive  full 
compensation.  No  such  principle 
is  applied  to  the  total  loss  of  goods 
sacrificed  for  the  common  safety; 
why  then  should  it  be  applied  to 
the  total  loss  of  the  ship  for  the 
like  purpose  ?  . . .  We  agree  with 
the  Court  below  that  when  a  ship 
is  voluntarily  run  ashore,  it  does 
not  of  course  follow  that  she  is  to 
be  lost  The  intention  is  not  to 
destroy  the  ship,  but  to  place  her 
in  less  peril,  if  practicable,  as  well 
as  the  cargo.  The  act  is  hazard- 
ous to  the  ship  and  cargo,  but  it 
is  done  to  escape  a  more  pressing 
danger, — such  as  a  storm,  or  the 
pursuit  of  an  enemy  or  pirate.  But 
then  the  act  is  done  for  the  com- 
mon safety ;  and  if  the  salvation 
of  the  cargo  is  accomplished  there- 
by, it  is  difficult  to  perceive  why, 
because  from  inevitable  calamity 
the  damage  has  exceeded  the  in- 
tention or  expectation  of  the  par- 
ties, the  whole  sacrifice  should  be 
borne  by  the  shipowner,  when  it 
has  thereby  accomplished  the  safe- 


ty of  the  cargo."    See  also  Job  v. 
Langtm,  6  Ell.  &  Bl.  779. 

2.  Oenerdl  Average  in  conse- 
quence of  extraordinary  Expendi- 
ture.-^The  cases  we  have  been 
before  considering  are  those  where 
a  sacrifice  of  something  has  given 
rise  to  the  claim  of  general  average; 
it  may  also  be  made  where  there 
have  been  extraordinary  expenses 
incurred  for  the^n/  benefit  of  the 
ship  and  cargo.  If,  for  instance,  a 
ship  is  compelled  to  go  into  a  port 
for  repairs,  and  it  is  for  the  com- 
mon  benefit,  as  well  for  the  preser- 
vation of  the  cargo  as  for  the  re- 
pair of  the  ship,  that  there  should 
be  a  transshipment  of  the  cargo,  the 
expense  thereof  will  be  a  general 
average.  The  Gopenhageny  Mening^ 
1  C.  Rob.  289,  294.  The  expenses 
necessarily  incurred  in  such  a  case, 
in  unloading  and  reloading  the 
cargo  for  the  purpose  of  repairing 
the  ship,  that  she  may  be  made 
capable  of  proceeding  on  the  voy- 
age, have  been  held  to  give  a  claim 
to  general  average  contribution. 
Hall  V.  Janson,  4  Ell.  &  Bl.  500, 
507,  508;  Moran  v.  Jones,  7  Ell. 
&  B.  523. 

Where  a  ship  in  the  course  of 
her  voyage  was  run  foul  of  by 
another  ship  and  damaged,  and 
the  captain  was  in  consequence 
obliged  to  cut  away  part  of  her 
bowsprit  rigging^  and  to  return 
to  port  to  repair  the  damage  and 
cutting  away,  without  which  the 
ship  could  not  have  prosecuted  her 
voyage  or  safely  kept  the  sea ;  it 
was  held  by  the  Court  of  King's 
Bench  that  the  expenses  of  repairs, 
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80  far  as  they  were  absolutely  ne- 
cessary to  enable  the  ship  to  prose- 
cute the  voyage,  but  no  further, 
and  of  unloading  the  goods  for 
the  purpose  of  making  the  repairs, 
were  a  general  average;  but  that 
the  master's  expenses  during  the 
unloading,  repairing,  and  reload- 
ing, and  crimpage  to  replace  de- 
serters during  the  repairs,  were  not 
so.  "  I^"  said  Lord  Ellenborough, 
C.  J.,  "  the  return  to  port  was  ne- 
cessary for  the  general  safety  of 
the  whole  concern,  it  seems  that 
the  expenses  unavoidably  incurred 
by  such  necessity  may  be  con- 
sidered as  the  subject  of  general 
average.  It  is  not  so  much  a 
question  whether  the  first  cause 
of  the  damage  was  owing  to  this 
or  that  accident, — to  the  violence 
of  the  elements  or  the  collision 
of  another  ship,  as  whether  the 
effect  produced  was  such  as  to 
incapacitate  the  ship,  without  en- 
dangering the  whole  concern,  from 
iurther  prosecuting  her  voyage 
unless  she  returned  to  port  and 
removed  the  impediment.  As  fer 
as  removing  the  incapacity  is  con- 
cerned, all  are  equally  benefited 
by  it,  and  therefore  it  seems  rea- 
sonable that  all  should  contribute 
towards  the  expenses  of  it;  but  if 
any  benefit  ultra  the  mere  remo- 
val of  this  incapacity  should  have 
accrued  to  the  ship  by  the  repairs 
done,  inasmuch  as  that  will  re- 
dound to  the  particular  benefit 
of  the  shipowner  only,  it  will  not 
come  under  the  head  of  general 
average;  but  that  will  be  a  matter 
of  calculation  upon  the  adjust- 
ment.   The  amount  of  expenses 


of  repairing  to  be  placed  to  the 
account  of  general  contribution 
must  be  strictly  confined  to  the 
necessity  of  the  case,  and  the  arbi- 
trator  will  have  to  determine  how 
much  was  expended  upon  such  re- 
pairs as  were  absolutely  necessary 
to  enable  the  ship  with  her  cargo 
to  prosecute  the  voyage;  and  for 
so  much,  and  no  more,  the  defen- 
dant will  be  liable  to  contribute. 
As  to  the  charge  for  the  captain's 
expenses  during  the  unloading,  re- 
pairing, and  reloading,  the  ship- 
owner must  bear  the  captain's  ex- 
penses in  port,  and  crimpage  must 
be  disallowed,  as  it  does  not  come 
within  general  average."  Flummer 
V.  Wildman,  3  M.  «fe  S.  482. 

Now  although  the  decision  in 
Flummer  v.  Wildman  is  right,  the 
rule  which  might  fairly  be  deduced 
from  the  observations  of  Lord 
Ellenborough  would,  according  to 
the  subsequent  authorities,  be 
clearly  wrong.  The  decision  in 
Flummer  v.  Wildman  is  right, 
because  the  expenses  allowed  by 
the  Court  were  incurred  in  con- 
sequence  of  a  general  average 
loss,  viz.,  the  cutting  away  of  the 
bowsprit  rigging;  but  the  conclu- 
sion to  be  drawn  from  Lord 
Fllenborough's  remarks  is  wrong, 
because  if  it  were  followed,  the 
expense  of  repairs  done  to  a  ship 
in  a  port  of  distress,  so  far  as  they 
are  just  sufficient  to  enable  the 
ship  to  complete  her  voyage,  would 
in  all  cases  be  allowed,  whatever 
might  be  the  nature  of  the  loss 
which  rendered  the  repairs  neces- 
sary. This  doctrine  however  Lord 
Ellenborough    disclaimed   in    the 
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8nbeeqnent  case  of  Power  v.  Whii- 
mare,  4  M.  &  S.  141,  where  it  was 
held  that  the  wages  and  provisions 
of  the  crew  while  a  ship  remained 
in  port^  whither  she  was  compelled 
to  go  for  the  safety  of  ship  and 
cargo,  in  order  to  repair  a  damage 
occasioned  by  tempest,  were  not  the 
subject  of  general  average ;  nor 
the  expenses  of  snch  repair;  nor 
the  wages  and  provisions  of  the 
crew  during  the  detention  in  port 
to  which  she  returned,  and  was 
detained  there  on  acconnt  of  ad- 
verse winds  and  tempest ;  nor  the 
damage  occasioned  to  the  ship  and 
tackle,  by  standing  out  to  sea  with 
a  press  of  sail  in  tempestuous 
weather,  which  press  of  sail  was 
necessary  for  that  purpose  in  order 
to  avoid  an  impending  peril  of 
being  driven  on  shore  and  stranded. 
Lord  Ellenhorough,  C.  J^  said, 
"That  general  average  must  lay 
its  foundation  in  a  sacrifice  of  part 
for  the  sake  of  the  rest;  but  here 
was  no  sacrifice  of  any  part  by  the 
master,  but  only  of  his  time  and 
patience,  and  the  damage  incurred 
was  by  the  violence  of  the  wind 
and  the  weather.  That  this  was 
not  like  the  case  recently  before 
the  Court  {Plummer  v.  Wildman, 
3  M.  &  S.  482),  where  the  master 
teas  compelled  to  cut  away  his  riff" 
ging  in  order  to  preserve  the  shy?, 
and  afterwards  put  into  port  to 
repair  that  which  he  sacrificed. 
And  still  less  was  the  damage  in- 
curred while  standing  out  to  sea, 
an  object  of  contribution." 

The  wages  and  provisions  of  a 
crew  during  the  detention  of  a  ship 
by  an  embargo  do  not  come  with- 


in general  average.  Robertson  v. 
Ewer,  1  T.  R.  127;  sed  vide  Sharp 
V.  Gladstone,  7  East,  24. 

The  expense  of  hiring  extra  hands 
to  work  at  the  pumps  in  a  ship 
after  she  has  sprung  a  leak  will  be 
allowed  in  general  average  (Birkley 
V.  Presgrave,  ante,  p.  83),  but  not 
of  hiring  men  in  the  place  of  those 
who  have  deserted,  Plummer  v. 
Wildman,  3  Man.  &  Selw.  482 ;  nor 
gratuities  promised  to  sailors  to 
encourage  them  to  do  their  duty, 
Harris  v.  Watson,  Peake  N.  P.  72; 
Frazer  v.  Hatton,  2  C.  B.  (N.  S.) 
512;  Harris  v.  Carter,  3  Ell.  &  Bl. 
559;  Hartley  v.  Ponsonby,  7  EIL 
&  BL  872. 

The  cost  of  extra  coal  for  an  aux- 
iliary steam  screw  yessel,  damaged 
by  collision  with  an  iceberg,  and 
which  was  incurred  for  the  purpose 
of  preventing  the  detention  of  the 
vessel  for  several  months  had  she 
been  repaired  for  sailing,  and  the 
unshipping  and  warehousing  of  the 
cargo,  has  been  heldnot  to  be  charge- 
able as  general  average.  See  Wilson 
V.  Bank  of  Victoria,  2  Law  Eep. 
(Q.B.)203.  "Tlie case," said J5/^A;- 
bum,J.,m  delivering  the  judgment 
of  the  Court,  "  is  similar  to  that  of 
an  ordinary  sailing  vessel,  in  which, 
owing  to  disasters,  the  voyage  is 
unusually  protracted,  and  conse- 
quently the  owner's  disbursements 
for  provisions,  and  for  the  wages 
of  his  crew,  if  they  are  paid  by  the 
month,  are  extraordinarily  heavy. 
It  is  not  similar  to  that  of  the 
master  hiring  extra  hands  to  pump 
when  his  crew  are  unable  to  keep 
the  vessel  afloat,  or  any  other  ex- 
penditure which  is  not  only  ex- 
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traordinary  in  its  amount,  but  is 
incurred  to  procure  some  service 
extraordinary  in  its  nature." 

Where  a  vessel  is  fortuitously 
stranded,  all  expenses  incurred 
from  the  misadventure  till  all  the 
cargo  has  been  discharged  will 
constitute  general  average.  Job  v. 
Langlon,  6  Ell.  &  Bl.  779,  791. 

Where  however,  after  the  cargo 
is  safe,  expenses  have  been  incur- 
red in  repairing  a  ship  accidentally 
stranded,  or  in  bringing  her  to  a 
place  to  be  repaired,  they  will  not 
be  the  subject  of  general  average. 
Thus  in  Job  v.  Langton,  6  Ell.  & 
Bl.  779,  in  a  case  stated  between 
assured  and  underwiiters  on  ship, 
it  appeared  that  the  ship  having 
sailed  from  Liverpool  with  a  cargo 
on  board,  ran  on  nhore  accidentally 
on  the  coast  of  Ireland.  In  order 
to  get  her  ofP  it  became  necessary 
to  discharge  the  whole  of  the  car- 
go, which  was  accordingly  taken 
out  and  placed  in  store  at  Dublin. 
The  ship  was  then  got  off  by  dig- 
ging a  channel  for  her,  and  employ- 
ing a  steam-tug,  and  was  towed  to 
Liverpool  to  be  repaired.  The  car- 
go was  shipped  in  another  vessel, 
and  forwarded  to  its  destination, 
but  for  the  purposes  of  the  case, 
was  to  be  considered  as  having  been 
carried  on  by  the  original  ship  after 
she  had  been  repaired.  It  was  held 
by  the  Court  of  Queen's  Bench, 
that  the  expenses  incurred,  after 
the  entire  cargo  was  in  safety,  in 
getting  off  the  ship  and  towing  her 
to  Liverpool  for  repair,  were  not 
chargeable  to  general  average,  but 
to  particular  average  on  the  ship 
alone.     "There  is  no  decision," 


said  Lord  Campbellj  C.  J.,  "on  the 
specific  point ;  and  there  is  no 
mercantile  usage  stated  to  guide 
us.  We  must  therefore  resort  to 
the  general  principles  on  which 
this  head  of  insurance  law  rests. 
We  begin  with  the  definition  of 
general  average  by  Lawrence^  J.,  in 
BirkleyY.PresgravSy  (1  East,  228): 
— *All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices 
made  or  extraordinary  expenses  in- 
curred for  the  preservation  of  the 
ship  <md  cargo '  (meaning  for  the 
jomt  benefit  of  ship  and  cargo). 
Here  it  cannot  be  said  that  there 
was  any  sacrifice^  as  in  case  of  jet- 
tison of  part  of  the  cargo,  or  volun- 
tarily cutting  away  masts  or  sails 
of  the  ship.  The  stranding  was 
fortuitous^  arising  directly  from 
perils  of  the  sea.  The  expenses,  to 
constitute  general  average,  must 
therefore  be  brought  within  the 
second  category,  *  extraordinary 
expenses  incurred  for  the  joint 
benefit  of  ship  and  cargo.'  They 
were  extraordinary  expensea  not  to 
be  ascribed  to  wear  and  tear,  and 
therefore  to  be  borne  by  the  under- 
writer; but  are  they  to  be  considered 
as  incurred  for  the  joint  benefit  of 
ship  and  cargo,  so  that  a  portion 
of  them  ought  to  be  borne  by  the 
owner  of  the  cargo  or  the  under- 
writer of  the  cargo?  Although  the 
stranding  was  fortuitous,  all  ex- 
penses incurred  fi'om  the  misad- 
venture, till  all  the  cargo  had  been 
discharged,  confessedly  constituted 
general  average.  But  how  can  it  be 
said  that  the  subsequent  expenses 
in  getting  off  the  ship  and  taking 
her  to  Liverpool  for  repair  were 
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of  the  same  character?  The  em- 
plojm^t  of  the  steam-tug  and  the 
cutting  of  the  channel  by  which 
the  diip  was  rescued  cannot,  as  was 
contended  for,  be  part  of  the  same 
operation  as  the  unloading  of  the 
cargo ;  for  the  case  expressly  finds 
that  the  steam-tug  did  no  work  at 
the  ship  until  after  the  cargo  was 
landed,  and  the  coals  and  ballast 
taken  out  of  her.  We  do  not  see 
how  these  expenses  are  to  be  dis- 
tinguished from  the  expenses  of 
repairing  the  ship  when  she  had 
been  brought  to  Liverpool,  which, 
it  is  admitted,  must  fall  exclusiyely 
on  the  owner  of  the  ship,  or  the 
underwriter  on  ship,  as  particular 
avorage.  If  the  owner  of  the  ship 
was  to  earn  the  stipulated  freight 
by  carrying  the  cargo  to  Newfound- 
land, it  was  his  duty  to  repair  her 
and  to  carry  her  to  aplace  where  she 
might  be  repaired  Under  the  cir- 
cumstances, after  the  cargohad  be^i 
safely  discharged  and  warehoused; 
it  does  not  eyen  appear  that  it  was 
for  the  advantage  of  the  owner  of 
ihe  cargo  that  the  ship  should  be 
got  off  the  strand  and  repaired. 
Of  course  we  do  not,  contrary  to 
the  intention  of  the  parties,  attach 
any  importance  to  the  fact  that  the 
cargo  was  forwarded  in  another 
vessel;  and  we  shaU  give  our  deci- 
sion as  if  the  staranded  ship,  after 
being  repaired,  had  carried  the 
cargo  to  its  ultimate  destination. 
But  in  the  absence  of  any  statement 
to  the  contrary,  we  might  infer  (as 
the  fact  turned  out  to  be)  that 
there  would  be  no  difficulty  in  for- 
warding the  cargo  by  another  ves- 
seL  We  do  not  say  that  there  may 


not  be  a  case  where,  after  a  fortui- 
tons  stranding  of  the  ship  and  the 
cargo  has  been  unloaded,  expense 
voluntarily  incurred  by  the  owner 
of  the  ship  to  get  her  off^  and  to 
enable  her  to  complete  the  voyage, 
whereby  the  cargo,  which  otherwise 
must  have  perished,  is  carried  to 
its  destination,  may  be  general 
average;  as  the  stranding  of  a  ship 
with  a  perishable  cargo  on  a  desert 
island  in  a  distant  region  of  the 
globe.  But  in  the  present  case, 
the  owner  of  the  ship,  after  the 
cargo  was  discharged,  appears  to 
us  to  have  done  nothing  except  in 
the  discharge  of  his  ordinary  duty 
as  owner,  and  for  the  exclusive 
benefit  of  the  ship.  Notwithstand- 
ing some  expressions  of  Lord  M» 
Imharaugh  in  Plummer  v.  WUdman 
(3  M.  &  S.  482,  486),  we  consider 
it  quite  settled  that,  by  the  law  of 
this  country,  the  expenses  of  re- 
pairing the  ship,  or,  after  the  cargo 
is  safe,  of  bringing  her  to  a  place 
to  be  repaired,  cannot,  under  such 
circumstances,  be  made  the  subject 
of  general  average."  See  Great 
Indian  Peninsula  Railway  Gg.  v. 
Saunders,  1  B.  &  8.  41;  Booth  v. 
Oair,  33  L.  J.  (C.  P.)  99. 

Where  however  a  vessel  has  been 
fortuitously  stranded,  although  the 
goods  have  been  saved  before  the 
vessel,  still  if  their  discharge  from 
Uie  ship  form  part  of  one  continu- 
ous operation,  the  object  of  which 
was  the  saving  of  the  ship  and 
cargo,  the  expenses  incurred  in 
getting  the  ship  ofl^  and  without 
which  she  could  not  have  proceed- 
ed on  h^  voyage  or  earned  freight, 
will  be  general  average  to  which 
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ship,  freight,  and  cargo  must  con- 
tribute. See  Moran  v.  Joms,  7 
Ell.  &  Bl.  523;  Kemp  v.  Halliday, 
1  Law  Rep.  (Q.B.)520. 

3.  What  Articles  are  liable  to 
contribute  to  general  Average. — 
According  to  our  law,  whatever 
wag  at  risk  at  the  time  of  the  loss, 
i.e.  the  ship,freight,andcargo,must 
contribute  an  equal  and  propor- 
tional part  to  what  was  sacrificed 
for  the  common  good.  1  Park,  Ins. 
by  Hild,  8th  ed.  p.  294 ;  and  see 
Da  Costa  v.  Newnham,  2  T.  R.  407 ; 
HiU  V.  Pattm^  8  East,  373  5  Brown 
V.  Stapyleton,4i  Bing.  119. 

In  the  case  of  Williams  y.  The 
London  Assurance  Company^  1  M. 
&  S.  318,  a  ship  was  chartered  from 
London  to  the  East  Indies,  there 
to  deliyer  her  outward  cargo,  and 
return  thence  with  a  cargo,  for 
England  into  the  Thames,  and 
there  make  a  true  delivery;  and 
it  was  agreed  that  the  charterers 
should,  upon  condition  that  the 
ship  performed  her  voyage  and 
arrived  at  London,  and  not  other- 
wise, pay  freight  for  every  ton  of 
goods  that  should  be  brought  home 
at  so  much  per  ton.  The  ship  sailed 
on  the  voyage  insured,  and  in  the 
course  of  her  outward  voyage  in- 
curred an  average  loss;  but  was 
repaired  and  afterwards  performed 
her  voyage,  and  the  freight  was 
received.  It  was  held  by  the  Court 
of  King's  Bench  that  the  freight 
was  liable  to  contribute  to  general 
average,  and  that  the  underwriter 
was  entitled  to  deduct  in  respect 
of  such  contribution.  "  It  was  con- 
tended," said  Lord  Ellenboroughy 


0.  J.,  "  that  the  whole  freight  out 
and  home  is  not  liable,  but  the 
whole  was  affected  and  might  have 
been  frustrated  by  the  loss,  and  was 
eventually  preserved  to  the  owners 
by  the  repairs  done  to  the  ship. 
It  is  true  indeed  that  if  this  action 
had  been  commenced  immediately 
upon  the  loss  happening,  it  would 
not  have  been  open  to  the  defen- 
dants to  say  that  the  plaintiff  was 
recouped  in  damages  by  a  contri- 
bution in  respect  of  freight  which 
at  that  time  was  contingent.  But 
the  case  now  before  us  is  argued 
upon  an  admission  that  the  freight 
has  actually  been  received;  and 
therefore  now  the  amount  of  the 
damages  must  be  that  of  the  ori- 
ginal damage,  minus  the  amount 
of  the  plaintiff's  contribution;  and 
the  difficulty  as  to  the  outward  and 
homeward  voyage  seems  to  be  re- 
moved by  the  consideration  that 
the  whole  freight  was  saved  by  the 
repairs."  Richardson  v.  Nourse^  3 
B.  &  Aid.  237. 

Usually  where  there  is  a  general 
average,  ship,  freight,  and  goods, 
all  contribute  to  it ;  but  if  there 
be  no  goods  on  board,  and,  by  a 
voluntary  sacrifice,  ship  and  freight 
are  saved  from  a  common  peril,  the 
freight  ought  rateably  to  contri- 
bute to  the  loss ;  and  where  there 
are  separate  insurances  on  ship  and 
freight,  the  calculation  must  be 
made  as  to  the  amount  of  the 
contribution  by  each,  although 
the  whole  of  the  freight  which 
was  in  peril  is  to  be  received 
by  the  owner  of  the  ship,  and 
without  insurance  the  whole  of 
the   loss  would    fall   upon  him. 


Digitized  by 


Google 


BIRKLEY   1\    PRESGRAVE. 


105 


Per  Lord  CampMly  C.  J.,  7  Ell.  & 
Bl.  533. 

Where  freight  has  been  partly 
paid  in  advance,  the  charterer  who 
has  made  the  payment  in  advance 
and  not  the  OMmer  must  in  a  case 
of  general  average   contribute  in 
respect    of    such    advance.      See 
FrayM  ▼•  Warms,  19  0.  B.  (N.  S.) 
159.    There,  by  a  charter-party  for 
a  voyage  from  Cardiff  to  San  Fran- 
cisco with  a  cargo  of  coals,  the 
owners  engaged  to  deliver  the  same 
"  on  being  paid  freight  at  and  after 
the  rate  of  £4  10«.  per  ton  of  20 
cwt.  delivered^    And  the  instru- 
ment contained  the  following  sti- 
pulation.   "  The  freight  to  be  paid 
by  good  and  approved  bills   on 
London,  at  six  months'  date  from 
the  date  of  sailing,  less  cost  of  in- 
surance, io  Ib  effected  ly  the  char- 
ierer,  at  the  ship's  expense,  or  in 
cash,  under  discount  equal  thereto, 
at  charterer's  option ;  less  in  either 
case  £800,  which  is  to  be  paid  on 
delivery  of  cargo,  in  cash,  at  the 
current  rate  of  exchange."     The 
freight  to  the  extent  of  £4807  was 
paid  in  advance,  and  a  general 
average  loss  was  sustained  on  the 
voyage.    It  was  held  by  the  Court 
of  Common  Pleas  that  the  owners 
were  not  liable  to  contribute  to 
such  general  average  in  respect  of 
the  freight  so  advanced,  but  only 
in  respect  of  the  £800  which  was 
to  be  paid  at  the  end  of  the  voyage ; 
but  that  the  charterers,  who  had  an 
insurable  interest  in  that  portion 
of  the  freight  were  the  parties  to 
contribute.    "  The   general  prin- 
ciple of  contribution  to  general 
average,"  said  Erie,  C.  J.,  "  has 


not  been  disputed.  All  who  are 
interested  must  contribute  to  the 
expenses  incurred  for  the  joint 
benefit  of  ship  and  cargo.  The 
owners  of  the  ship,  the  freight  and 
the  cargo  are  liable  to  contribute, 
each  to  the  extent  of  what  he  has 
at  stake.  Here  the  claim  is  in 
respect  of  £4807,  advanced  freight 
on  a  charter-party — which  was  not 
to  be  returned :  that  sum,  there- 
fore, was  no  longer  at  risk.  The 
charterer,  under  such  circum- 
stances, has  an  interest  in  the 
ship  and  in  the  value  of  the  goods 
increased  by  the  amount  of  the 
freight  advanced.  The  general 
rule  seems  to  me  to  be,  that  the 
charterer  is  liable  to  contributions 
for  general  average  in  respect  of 
advances  on  freight." 

Wearing  apparel  and  jewels,  if 
carried  about  the  person,  do  not 
contribute  (Emerig.  c.  12,  §  42, 
vol.  1,  p.  623)  ;  but  it  has  been 
decided  that,  if  not  attached  to  the 
person,  gold,  silver,  jewels,  precious 
stones,  and  all  other  small  articles 
of  value  must  contribute.  Peters 
V.  Milligatiy  Park,  296,  8th  ed. 

As  we  have  already  seen,  goods 
carried  on  the  deck  must  contri- 
bute, even  although  in  certain 
cases  they  cannot  claim  contribu- 
tion {ante,  p.  92)  ;  but  provisions 
and  warlike  stores  have  always 
been  considered  as  an  exception  to 
the  rule  respecting  contribution. 
Broum  v.  StapyUton,  4  Bing.  119. 

4.  As  to  the  mode  of  adjusting 
general  Average. — There  is  a  well- 
known  distinction  in  the  case  of 
general  average  arising  from  ex^ 
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pendilure,  and  that  which  arises 
from  a  sacrifice  made  for  the  be- 
nefit of  all.  In  the  case  of  expenr- 
diiure  for  the  general  benefit,  the 
person  making  it  mnst  be  reim- 
bursed, whether  the  ship  and  cargo 
be  eventually  saved  or  not.  Be- 
necke,  251 ;  2  Arnold,  Marine  Ins. 
802,  3rd  ed.  Where  a  saarifm  has 
been  made  of  a  part  of  the  concern 
for  the  benefit  of  the  whole,  the 
property  sacrificed  is  considered  as 
if  it  had  never  been  lost,  and  is 
valued  with  the  rest  of  the  pro- 
perty which  is  saved,  and  is  made 
to  contribute  its  share  towards 
making  good  the  average  loss  occa- 
sioned by  its  sacrifice.  Suppose, 
for  instance,  a  jettison  to  be  made 
of  property  belonging  to  A.,  of  the 
value  of  £1000,  and  that  the  rest 
of  the  property  belonging  to  B. 
were  worth  £9000,  there  would 
then  be  two  sources  of  contribution, 
viz.  the  property  of  A.  which  had 
been  sacrificed,  and  the  property  of 
B.  which  had  been  saved ;  each 
would  have  to  make  up  between 
them  the  sum  of  £1000  ;  and  for 
that  purpose  would  have  to  con- 
tribute one-tenth  of  the  value  of 
their  respective  properties,  viz.  A. 
in  respect  of  the  £1000  would  con- 
tribute £100,  and  B.  in  respect  of 
the  £9000  would  contribute  £900; 
in  eflFect,  B.  would  have  to  pay  A. 
£900,  and  A.'s  share  of  the  loss 
would  amount  to  £100.  This  is 
evidently  just,  for  if  the  goods 
sacrificed  did  not  contribute,  the 
owner  thereof  receiving  their  full 
value,  would  suffer  no  loss  by  the 
sacrifice,  while  the  owner  of  other 
property   would.      Boulay    Paty, 


Comm.  on  Emer.  vol.  1,  p.  632,  ed. 
1827. 

Where  however,  after  a  mcrifi^e 
of  part  of  the  property  for  the  ge- 
neral benefit,  the  rest  of  the  pro- 
perty perishes,  there  will  be  no 
contribution,  for  there  is  nothing 
to  contribute  from,  and  nothing  to 
contribute  for.  2  Am.  Marine  In- 
sur.  802,  803,  3rd  ed. 

It  seems  that  where  part  of  the 
cargo  has  been  sold  for  necessary 
expenses,  if  they  are  of  a  character 
which  a  shipowner  is  bound  to  de- 
fray, he  will  have  to  reimburse  the 
owner,  whatever  may  be  the  result 
of  the  voyage  ;  if  however  the  ex- 
penses were  of  an  extraordinary 
character,  incurred  for  the  general 
benefit^  and  coming  strictly  within 
the  definition  of  general  average, 
their  sale  would  be  looked  upon  in 
the  same  light  as  a  jettison  for  the 
general  benefit,  and  if  the  whole 
adventure  subsequently  perished, 
no  contribution  would  be  due. 
See  2  Am.  Mar.  Insur.  940,  2nd 
ed.  ;  see  %b.  3rd  ed.  p.  803  ;  Paw- 
ell  V.  Gudgeon,  5  M.  &  S.  431. 

Where  goods  are  jettisoned,  the 
loss  occasioned  thereby  is  ascer- 
tained by  estimating  the  net  value 
they  would  have  sold  for  at  their 
port  of  destination,  deducting 
freight,  duty,  and  landing  ex- 
penses. Benecke,  289  ;  2  Am. 
Mar.  Ins.  809, 3rd  ed. ;  Richardson 
Y.Nourse,SB.&Ald.2S9.  Where 
however  the  ship  puts  back  into  the 
port  of  departui*e,  and  the  adjust- 
ment takes  place  there,  they  will, 
for  the  purpose  of  contributicm,  be 
valued  at  their  cost  price,  including 
shipping  charges,  and  premiums  of 
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insurance.  Benecke,  Pr.  of  Indem. 
289 ;  Tudor  v.  Macombery  14  Pick. 
Eep.  34. 

Where  loss  has  arisen  by  a  sacri- 
fice of  a  part  of  a  ship,  it  must  be 
Takied  at  the  cost  of  the  repairs, 
deducting  one-third  new  for  old. 
2  Am.  Mar.  Ins.  810,  3rd  ed. 

Loss  of  freight  will  be  estimated 
at  the  gross  sum  which  would  have 
been  earned  by  the  goods  jetti- 
soned or  sold.  lb.  And  the  ex- 
penses of  raising  money  abroad  for 
disbursements,  at  the  amount  ac- 
tually expended,  including  interest, 
both  ordinary  and  marine,  and  the 
loss  incnrred  by  discount  and  ex- 
change,   lb.  111. 

The  contributory  value  of  the 
ship  is  her  worth  to  the  owners 
in  the  state  in  which  she  arrives 
(2  Am.  Mar.  Ins.  813,  3rd  ed.)  ; 
the  contributory  value  of  freight  is 
the  actual  sum  finally  received  as 
freight  hj  the  shipowner,  after 
deducting  all  the  expenses  of  earn- 
ing it^  as  the  wages  of  the  master 
and  crew.  Jb.  815 ;  and  see 
Williams  v.  London  Assurance 
Company y  1  Man.  &  Selw.  318. 

Goods  contribute  on  their  net 
actual  value,  i.  e.  on  their  market 
price  at  the  port  of  adjustment, 
free  of  all  charges  for  freight,  duty, 
and  expenses  of  landing.  2  Am. 
Mar.  In.  817,  3rd  ed. 

When  a  case  of  general  average 
occurs,  if  it  is  settled  in  a  foreign 
port  of  destination,  or  in  any  other 
foreign  port  where  it  rightfully 
ought  to  be  settled,  the  adjust- 
ment there  made  will  be  conclu- 
sive as  to  the  items,  as  well  as  the 
apportionment  thereof  upon  the 


various  interests,  although  it  may 
be  different  from  what  our  own 
law  would  have  made  in  case  the 
adjustment  had  been  settled  in 
our  own  ports.    Simonds  v.  White, 

2  B.  &  C.  805;  DalgUish  v. 
Davidson,  5  Dowl.  &  Ryl.  6. 

It  seems  also  that  the  under- 
writer is  in  all  cases  bound  by  a 
foreign  adjustment  of  general 
average  when  it  is  regularly  settled 
according  to  the  laws  and  usages 
of  the  foreign  port ;  but  unless  it 
be  clearly  proved  to  have  been 
settled  in  strict  conformity  with 
such  laws  and  usages,  he  is  in  no 
case  bound  thereby,  if  it  would 
not  be  general  average  in  this 
country.  2  Am.  on  Mar.  Insur. 
821,  3rd  ed.;  and  see  Newman  v. 
Ca2aUt,  Park,  900,  8th  ed. ;  WaU 
pole  V.  Ewer,  ib.  898;  Power  v. 
Whitmore,  ib.  4;  Man.  &  Selw. 
141. 

The  sole  parties  primarily  liable 
to  contribution  are  the  owners  of 
the  ship,  freight^  and  goods  (2 
Am.  Mar.  Insur.  823,  3rd  ed.),  and 
the  master  has  a  lien  on  the  goods 
for  general  average  (Scai/e  v.  Tobin, 

3  B.  &  Ad.  528,  per  Lord  Tenter- 
den,  C.  J.)  Although  the  Court  of 
Admiralty  when  called  upon  to 
enforce  a  lien  for  general  average 
(a  lien  not  depending  upon  posses- 
sion), or  to  adjust  the  rights  which 
grow  out  of  it,  will  refuse  to  inter- 
fere, still  when  a  clear  legal  right 
to  such  lien  is  proved  in  the  Court 
of  Admiralty  to  exist,  that  Court 
cannot  dispose  of  the  property 
without  regarding  it>  and  thus  in 
eflTect  decide  against  it.  Cleary  v. 
Mc  Andrew,  2  Moo.  P.  C.  C.  (N.  S.) 
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216,  where  the  jurisdiction  of  the 
Court  of  Admiralty  to  enforce  con- 
tribution in  general  average  is 
fully  considered. 

A  mere  consignee  (not  being 
the  owner)  of  goods  receiving  them 
in  pursuance  of  a  bill  of  lading, 
whereby  the  shipowner  agrees  to 
deliver  them  to  the  consignee  by 
name,  he  paying  freight,  is  not 
liable  for  general  average,  although 
he  has  had  notice,  before  he  re- 
ceived the  goods,  that  they  had 
become  liable  to  general  average 
{Scai/e  V,  Tohmy  3  B.  &  Ad.  523)  ; 
and  Lord  Tmterden  said  that  it 
might  "  perhaps  be  prudent  in 
future  to  introduce  into  a  bill  of 
lading  an  express  stipulation  that 
the  party  receiving  the  goods  shall 
pay  general  average."    Ih.  628. 

If  the  owner  of  freight,  ship,  or 
cargo,  who  has  sustained  an  ave- 
rage loss,  is  insured,  he  can  call 
upon  the  underwriters  to  reim- 
burse him,  not  the  full  amount  of 
his  contribution,  but  that  propor- 


tion of  it  which  the  value  of  his 
interest  as  insured  bears  to  its  va- 
lue as  estimated  for  the  purposes 
of  contribution.  2  Am.  Mar.  Ins. 
824,  3rd  ed. 

We  may  here  mention  that  it 
seems  at  one  time  to  have  been 
thought  that  the  Court  of  Equity 
had  sole  jurisdiction  in  cases  of 
general  average  contribution  (6%^- 
pard  V.  Wright,  Show.  P.  C.  18) ; 
the  Court  of  Equity  however,  it  is 
clear  from  the  principal  case,  has 
only  a  concurrent  jurisdiction ;  and 
though  in  very  complicated  cases 
it  may  be  the  most  convenient 
tribunal,  yet  it  has  been  decided 
that  an  action  at  law  will  lie  by 
one  shipper  of  goods  against  an- 
other {Dohson  V.  Wilson,  3  Camp. 
480)  ;  or,  as  in  the  principal  case, 
by  the  shipowner  against  the  own- 
ers of  the  cargo  (see  also  Price  v. 
Nolle,  4  Taunt.  123) ;  or  by  either 
the  shipper  of  goods  or  the  ship- 
owner against  the  underwriter. 
Milward  v.  Hibhert,  3  Q.  B.  120. 
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MicL  Term,  10  Geo.  IIL,  1778. 

[hEPORTED   BOUGIi.    16    A.] 

Iksukikce. — Impued  Wabbanties.]— i/'  a  ship  insured  for  one 
roifage  irail*  upon  another^  though  $he  he  taken  he/ore  the  duidin^ 
point  of  the  two  vopageMf  the  policy  i*  discharged. 

The  ship  "Molly"  being  insured  "at  and  from  Maryland  to 
Cadijcr  was  taken  in  Cbesapeak  Bay,  in  the  way  to  Europe.  Upon 
thisj  the  insured  brought  this  action  against  the  defendant,  one  of 
the  iinderwriterg  on  the  policy*  The  trial  came  on  at  Guildhall 
before  Lord  Mamfieldy  ivhen  a  verdict  was  found  for  the  defendant ; 
and  a  new  trial  being  moved  for,  the  material  facts  of  the  case 
appeared  t<j  be  as  follows : — The  ship  was  cleared  from  Maryland 
to  Falmonth,  and  a  bond  given  that  all  tbe  enumerated  goods 
were  to  be  landed  in  Britain  ;  and  all  the  other  goods  in  the 
British  dominions.  An  afDdavit  of  tbe  owner  stated  that  the 
Tes&el  was  bound  for  Falmouth*  The  bills  of  lading  were  "to 
Fahnottth  and  a  market."  And  there  was  no  evidence  that  &he 
was  destined  for  Cadiz.  The  place  where  she  was  taken  was  in 
the  course  from  Maryland  both  to  Cadiz  and  Falmouth,  before 
the  dividing  point  Many  circumstances  led  to  the  suspicion  that 
she  was,  in  truth,  neither  designed  for  Falmouth  nor  Cadiz^  but 
far  the  port  of  Boston,  to  supply  tbe  American  army;  but  there 
was  not  sufficient  direct  evidence  of  that  fact  At  the  trial.  Lord 
Mim^fieU  told  the  jnry,  that  if  they  tlionght  the  voyage  intended 
was  to  Cadiz,  tbey  must  find  for  the  plaintiff.  If,  on  the  con- 
trmij,  tliey  should  think  there  was  no  design  of  going  to  Cadi^, 
they  mttst  find  for  tbe  defendant 

Tbe  SoUcitor-Gmeralj  Dnnniny,  and  Datenport^  argued  for  the 
niw  triaL 
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They  contended  that  this  was  like  the  cases  of  an  intention  to 
deviate  where  the  capture  had  taken  place  before  the  deviation 
was  carried  into  execution;  and  they  cited  Foster  v.  WUmer 
(H.  19,  s.  2),  2  Stra.  12d9 ;  Carter  v.  The  Royal  Exchange  Assur- 
ance Company,  cited  in  Foster  v.  WUmer,  and  Rogers  v,  Rogers, 
a  very  late  case  in  this  Court.  They  besides  urged,  that  by 
'*  a  market "  in  the  bills  of  lading,  and  in  the  instructions  to  the 
broker  (where  that  expression  was  used,  but  which  I  believe  had 
not  been  read  at  the  trial),  was  meant  Cadiz.  And  that  ''to 
Falmouth  and  a  market,"  might  be  considered  as  meaning  to  the 
market  at  Cadiz,  first  touching  at  Falmouth.  (It  appeared  in 
evidence  at  the  trial,  that  the  premium  to  insure  a  voyage  from 
Maryland  to  Falmouth,  and  from  thence  to  Cadiz,  would  have 
exceeded  greatly  what  was  paid  in  this  case.) 

Lee  and  Baldmn  showed  cause.  They  argued  that  here  there 
had  been  no  inception  of  the  voyage  insured,  and  therefore  the 
case  was  very  different  from  those  cited  by  the  counsel  for  the 
plaintiff. 

Lord  Mansfield. — The  policy,  on  the  face  of  it  is  from  Maryland 
to  Cadiz,  and  therefore  purports  to  be  a  direct  voyage  to  Cadiz. 
All  contracts  of  insurance  must  be  founded  in  truth,  and  the 
policies  framed  accordingly.  When  the  insured  intends  a  devia- 
tion from  the  direct  voyage,  it  is  always  provided  for,  and  the 
indemnification  adapted  to  it.  There  never  was  a  man  so  fooUsh 
as  to  intend  a  deviation  from  the  voyage  described  when  the 
insurance  is  made,  because  that  would  be  paying  without  an 
indemnification.  Deviations  from  the  voyage  insured  arise  fix)m 
after-thoughts,  after-interest,  after  temptation ;  and  the  party 
who  actually  deviates  from  the  voyage  described  means  to  give 
up  his  policy.  But  a  deviation  merely  intended,  but  never 
carried  into  effect,  is  no  deviation.  In  all  cases  of  that  sort  the 
terminus  a  quo,  and  ad  quern,  were  certain  and  the  same.  Here, 
was  the  voyage  intended  for  Cadiz  ?  There  is  not  sufficient 
evidence  of  the  design  to  go  to  Boston  for  the  Court  to  go  upon. 
But  some  of  the  papers  say  to  Falmouth  and  a  market,  and  some 
to  Falmouth  only.  None  mention  Cadiz,  nor  was  there  any 
person  in  the  ship  who  ever  heard  of  any  intention  to  go  to  that 
port.  "  A  market  *'  is  not  synonymous  to  "  Cadiz  ; "  that  expres- 
sion might  have  meant  Leghorn,  Naples,  England,  etc.  No  man, 
upon  the  instructions,  would  have  thought  of  getting  the  policy 
filled   up  to  Cadiz.     In  short,  that  was  never  the  voyage  in- 
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tended,  and  consequently  is  not  what  the  underwriters  meant  to 
insure. 

WUUs  and  Ashurst,  Justices,  of  the  same  opinion. 

BuUer,  J. — I  am  of  the  same  opinion.  I  believe  the  law  to 
be  according  to  the  authorities  mentioned  on  the  part  of  the 
plaintiff,  but  it  does  not  apply  here.  This  is  a  question  of  fact. 
There  cannot  be  a  deviation  from  what  never  existed.  The 
weight  of  evidence  is,  that  the  voyage  was  never  designed  for 
Cadiz. 

The  rule  discharged. 


DIXON  V.  SADLER. 


Excheq.  of  Pleas.     Trin.  Term,  2  Vict.  1839. 

[reported    5   MEES.    &   WELSB.    405.] 

To  a  declaration  on  a  time  Policy  for  six  months,  stating  a  loss  by 
perils  of  the  sea,  the  defendant  pleaded,  that  thotigh  the  vessel 
was  lost  by  perils  of  the  sea,  yet  that  such  loss  was  occasioned 
wholly  by  the  wrongful,  negligent,  and  improper  co7iduct  (the 
same  not  being  barratrous  J  of  the  master  and  mariners  of  the 
ship,  by  wilfully,  wrongfully,  negligently,  and  improperly  fbut 
not  barratrouslyj  throunng  overboard  so  much  of  the  ballast  that 
the  vessel  became  unseaworthy,  and  was  lost  by  perils  of  the  sea, 
which  otherwise  she  would  have  encountered  and  overcome.  The 
jury  having,  at  the  trial,  found  a  verdict  for  the  defendant,  the 
underwriter,  on  this  issu£, — Held,  on  a  motion  for  judgment,  non 
obstante  veredicto,  that  the  plea  was  bad,  and  that  the  under- 
writers were  liable  for  the  consequences  of  this  wilful  but  not 
barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel 
unseaworthy  before  the  end  of  the  voyage,  by  throwing  overboard 
a  part  of  the  ballast. 

Assumpsit  on  a  policy  of  insurance,  dated  the  22nd  of  January, 
1836,  on  the  ship  ''John  Cook,"  and  cargo,  at  and  from  the  17th 
of  January,  1838,  until  the  17th  of  July,  1838,  at  noon,  in  port 
and  at  sea,  at  all  times  and  in  all  places,  being  for  the  space  of 
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six  calendar  months.      The  declamtion  averred  the  loss  of  the 
ship  to  have  taken  place  on  the  19th  of  May,  1838,  by  perils  of 
the  sea.     The  defendant  pleaded,  first,  that  the  vessel  was  not 
lost  by  the  perils  of  the  sea;   secondly,  the  following  special 
plea  : — "  That,  though  true  it  is  that  the  said  vessel  was  by  the 
perils  of  the  sea  wrecked,  broken,  damaged,  and  injured,  and 
became  and  was  wholly  lost  to  the  plaintiffs,  for  plea  nevertheless 
the  defendant  says,  that  the  said  wrecking,  breaking,  damaging, 
and  injuring  the  said  vessel,  and  the  loss  of  the  same  by  the  perils 
of  the  sea,  as  in  the  said  first  count  mentioned,  was  occasioned 
wholly  by  the  wilful,  wrongful,  negligent,  and  improper  conduct 
(the  same  not  being  barratrous*)  of  the  master  and  mariners  of 
the  said  ship,  whilst  the  said  ship  was  at  sea,  as  in  the  said  first 
count  mentioned,   and  before  the   same  was  wrecked,   broken, 
damaged,  injured,  or  lost,  as  therein  mentioned,  to  wit,  on  the  l9th 
of  May,  1838,  by  wilfully,  wrongfully,  negligently,  and  improperly 
(but  not  baiTatrously)  throwing  overboard  so  much  of  the  ballast 
of  the  said  ship,  that  by  means  thereof  she  then  became  and  was 
top-heavy,  crank,  unfit  to  carry  sail,  and  wholly  unseaworthy,  and 
unfit  and  unable  to  endure  and  encounter  the  perils  of  the  sea 
which  she  might  and  would  otherwise  have  been  able  to  have 
safely  encountered  and  endured ;   and  by  means  and  in  conse- 
quence of  the  said  wilful,  wrongful,  negligent,  and  improper  (but 
not  barratrous)  conduct  of  the  said  master  and  mariners,  the  said 
ship  became  and  was  wrecked,  broken,  damaged,  injured,  and  lost 
by  perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of  the 
said  master  and  mariners,  she  could  and  would  have  safely  en- 
countered and  overcome    without    being  so   wrecked,    broken, 
damaged,  injured,  and  lost  as  in  the  said  first  count  is  mentioned." 
Verification. 

There  were  other  pleas,  but  the  question  turned  alone  on  the 
issue  raised  by  the  second  plea.  The  plaintiff  replied  to  it,  "that 
the  said  wrecking,  breaking,  damaging,  injuring  the  said  vessel,  or 
the  loss  of  the  same  by  the  perils  of  the  sea,  as  in  the  first  count 
mentioned,  was  not  so  occasioned  by  such  conduct  of  the  master 
or  mariners  of  the  said  ship,  in  manner  and  form  as  in  the  said 
plea  is  alleged,"  etc. 

At  the  trial  before  Parke,  B.,  at  the  last  Spring  Assizes  for  Nor- 
thumberland, it  appeared  that  the  plaintiff  was  a  shipowner  resi- 

*  The  words  within  hrackets  were  inserted  in  the  plea  during  the  argument,  at  the 
suggestion  of  the  Court 
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ding  at  Sunderland,  and  was  the  owner  of  the  *  John  Cook,*  and 
had  effected  the  policy  in  question  with  the  defendant,  an  under- 
writer at  Lloyd's.  The  vessel  left  Botterdam  for  Sunderland  pro- 
perly ballasted  and  equipped  on  the  15  th  of  May,  and  arrived  on 
the  19th  of  May  opposite  a  point  called  Seaham,  which  was  about 
four  miles  from  the  port  of  Sunderlatid.  On  arriving  there,  and 
having  a  pilot  on  board,  the  master  commenced  heaving  part  of 
his  ballast  overboard,  as  was  proved  to  be  usual  on  such  occa- 
sions.  Whilst  this  was  going  on,  the  vessel  drifted  to  the  north- 
ward, and  a  strong  squall  coming  on,  the  vessel  drifted  to  the 
south-east,  the  ship  was  upset  on  her  broadside,  and  her  masts  lay 
on  the  water.  Every  endeavour  was  made  to  right  her,  but  in 
vain.  She  afterwards  sank  off  Ryhope,  drifted  on  shore,  and  be- 
came a  total  wreck.  If  the  crew  had  not  removed  the  ballast,  the 
ship  would  most  likely  have  stood  the  squall.  It  was  objected  at 
the  trial  that  this  was  not  a  risk  which  the  underwriter  had  un- 
dertaken to  indemnify  against.  The  learned  judge  was  of  opinion 
that  the  word  ''  wilful "  in  the  plea  meant  that  the  ballast  was 
knowingly  thrown  overboard,  and  in  a  negligent  manner,  but  said 
he  would  reserve  that  question  for  the  opinion  of  the  Court.  And 
his  lordship  left  two  questions  to  the  jury :  first,  was  it  negligent 
conduct  to  throw  the  ballast  overboard  before  arriving  in  harbour? 
— secondly,  did  they  think  the  master  exercised  a  reasonable  dis- 
cretion in  throwing  overboard  ?  They  found,  as  to  the  first  ques- 
tion, that  they  did  think  it  negligent  generally  to  throw  over  the 
ballast;— secondly,  that  the  master  did  right,  supposing  the  prac- 
tice itself  authorised  him.  A  verdict  was  thereupon  entered  for 
the  defendant  on  the  second  issue,  the  learned  judge  giving  the 
plaintiff  liberty  to  move  to  enter  a  verdict  on  that  issue,  if  the 
Court  should  be  of  opinion  that  his  construction  of  the  meaning 
of  the  word  ''  wilful,"  as  used  in  the  plea  was  incorrect. 

Alexander  having,  in  Easter  term  last,  obtained  a  rule  to  enter 
a  verdict  accordingly,  or  for  judgment  non  obstante  reredictOy — 

Cresswell  and  S.  Temple  showed  cause. — The  second  plea  is  a 
good  answer  to  the  action,  as  showing  that  the  vessel  was  rendered 
unseaworthy  by  the  act  of  the  master  and  crew.  It  must  be  ad- 
mitted that  there  have  been  cases  which  show  that  where  a  vessel 
sails  in  a  seaworthy  state,  but  becomes  unseaworthy  afterwards, 
the  policy  attaches,  and  the  assurers  are  liable;  but  that  law  only 
applies  to  particular  voyages,  not  to  the  case  of  a  time  policy  like 
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the  present.  It  could  not  apply  to  a  case  where  the  master  might 
set  sail  again  without  proper  hands  or  ballast.  No  office  would 
insure  if  that  were  the  law.  The  owner  must  not  cause  the  vessel 
to  be  put  out  of  repair.  [Matde,  B. — What  the  assured  undertakes 
is,  that  the  vessel  shall  be  seaworthy  at  the  commencement  of  the 
voyage.]  The  case  of  Law  v.  Hollingsworth  (7  T.  R.  160)  decides 
that  it  is  not  enough  that  a  ship  sails  on  a  voyage  in  a  seaworthy 
state ;  for  that  voyage  she  must  continue  so.  There  the  pilot  was 
dismissed  in  the  port  of  London,  and  the  vessel  after  entering  it 
was  lost  in  the  Thames ;  and  it  was  held  that  the  plaintiff  could 
not  recover  against  the  underwriter.  On  the  same  principle,  the 
assured  is  prohibited  from  doing  any  act  that  may  do  harm  to  the 
vessel  and  render  her  unseaworthy.  Suppose  a  fresh  supply  of 
anchors  and  cables  were  not  obtained  in  order  to  make  up  for 
articles  of  that  description  worn  out,  would  the  underwriters  be 
liable  ?  In  Phillips  v.  Headlam  (2  B.  &  Ad.  380),  where  the  under- 
writers were  held  liable,  the  captain  had  made  a  signal  for  a  pilot, 
and  used  due  diligence  to  get  one.  That  was  not  a  case  where  the 
loss  arose  from  the  negligence  of  the  master.  Clifford  v.  Hunter 
(Moo.  &  M.  103)  shows  that  the  owners  are  bound  to  equip  the 
ship  with  everything  necessary  for  the  voyage ;  and  the  ship  having 
sailed  in  a  seaworthy  condition,  they  are  bound  to  keep  her  so.  In 
Phillips  V.  Headlam,  Parke,  J.,  says,  "  The  assured  is  bound  to 
have  the  vessel  seaworthy  at  the  commencement  of  the  risk.  He 
is  bound  therefore  to  have  a  sufficient  crew,  and  a  master  of  com- 
petent skill  and  ability  to  navigate  her  at  the  commencement  of 
the  voyage ;  and  if  she  sails  from  a  port  where  there  is  an  esta- 
blishment of  pilots,  and  the  nature  of  the  navigation  requires  one, 
the  master  must  take  a  pilot  on  board.  So,  if  in  the  course  of  her 
voyage  the  master  arrive  in  a  port  or  place  where  a  pilot  is  neces- 
sary, and  take  one  on  board,  he  ought  not  to  dismiss  him  before 
the  necessity  has  ceased."  Lord  Kenyan,  C.  J.,  says,  in  Law  v. 
Hollingsworth,  "  The  assured  cannot  recover  on  a  policy  of  insur- 
ance unless  they  equip  the  ship  with  everything  necessary  to  her 
navigation  during  the  voyage :  the  ship  herself  must  be  seaworthy, 
she  must  have  a  sufficient  crew,  and  a  captain  and  pilot  of  com- 
petent skill.  I  do  not  feel  that  I  am  bound  in  this  case  to  decide 
whether  or  not  it  be  necessary  that  there  should  be  on  board  the 
vessel  a  pilot,  qualified  according  to  the  Act  of  Parliament  referred 
to."  This  was  not  mere  negligence;  it  was  an  act  proceeding 
from  the    volition  of  the  captain. '  In  Busk  v.  Rayal  Exchange 
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Company  (2  B*  &  Aid*  73),  the  underwriters  were  LelJ  liable  for 
a  loss  l>y  fire  occasioned  by  the  negligence  of  the  master  aiid 
mariners.  As  far  as  the  master  was  concerned,  the  ship  there 
vas  seaworthy ;  it  was  a  case  of  mere  negligence  by  absenting 
himself  from  the  ship  for  a  few  hours.  The  throwing  over  the 
ballast  is  not  a  risk  incident  to  a  marine  adventure.  This  was 
not  a  mere  want  of  skill,  but  a  voluntary  proceeding  on  the  part 
of  the  master,  to  avoid  the  inconvemence  of  sending  out  tbe 
ballast  in  a  lighter-  It  is  admitted  that  mere  negligence  might 
not  discharge  the  underwriters  ;  but  this  was  done  from  volition 
on  the  part  of  the  captain,  a  deh berate  exercise  of  his  own  will, 
whereby  a  loss  was  occasioned.  The  word  **  wilful "  does  not 
Deeessarily  mean  barratrous*  A  barratrous  throwing  overboard 
means  a  throwing  overboard  with  a  particular  object  in  view* 
[Piirke^  B> — The  rule  is,  that  a  loss  by  barratry  must  be  so  de- 
scribed*] Yes;  if  the  parties  mean  to  charge  barratry,  they 
must  so  plead  it,  [It  was  then  suggested  by  the  Court,  that  in 
order  to  avoid  this  diftienlty  it  would  be  well  to  insert  in  the  plea 
the  words  "  not  barratrous/'  which  w^as  accordingly  done  (see  aute^ 
p,  112),]  They  further  cited  II olliug^ worth  v,  Brodrick,  7  Ad.  & 
E.  4D  ;  2  N-  &  P-  008,  There  is  an  implied  contract  to  keep  the 
ship  in  a  seaworthy  state,  which  extends  to  every  portion  of  the 
voyage* 

Alexander  and  W.  H.  Watson^  contra, — The  question  is,  whe- 
ther this  plea  is  a  good  answer  to  the  action,  and  whether  the 
underwriters  ai"e  discharged  in  consequence  of  the  negligence  of 
the  master  and  crew.  It  is  submitted  that  they  are  not,  but  that 
they  remain  liable  notwithstanding*  There  is  no  distinction  by 
reason  of  this  being  a  time  policy  and  not  a  policy  on  a  particular 
Toymgef  Had  it  been  a  voyage  pohcy,  the  owner  would  clearly  be 
etttitlad  to  recover,  and  would  not  be  affected  by  the  conduct  of 
the  master  and  the  crew  ;  and  there  can  be  no  distinction  in  priu- 
eiple  between  the  one  case  and  the  other.  The  cases  establish 
digtiiictly  that  the  owner  is  not  prejudiced  by  the  conduct  of  the 
oiptain  and  the  crew.  In  Bu»k  v*  Royal  Exchamje  Assurance 
Compcmy^  where,  in  an  action  on  a  policy  on  ship^  by  which,  among 
other  risks,  the  underwriters  insured  against  fires  and  barratry  of 
the  master  aiid  crewj  they  were  held  liable  for  a  loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and  mariners ;  and  it  was 
also  held  that  where  the  assured  had  once  provided  a  sufficient 
crew^  the  negligent  absence  of  all  the  crew  at  the  time  of  the  loss 
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was  no  breach  of  the  implied  warranty  that  the  ship  should  be 
properly  manned.  That  case  is  identical  with  the  present ;  the 
only  difference  being  that  the  one  was  negligence  in  not  taking 
proper  care  of  the  fire  ;  the  other,  misconduct  in  throwing  over 
the  ballast.  That  decision  was  much  relied  on  in  Walker  v. 
Maitland  (5  B.  &  Aid.  171),  where  it  was  held  that  the  under- 
writers on  a  policy  of  insurance  are  liable  for  a  loss  arising  imme- 
diately from  a  peril  of  the  sea,  but  remotely  from  the  negligence  of 
the  master  and  mariners.  There  Abbott,  C.  J.,  says,  "I  cannot  dis- 
tinguish this  case  from  that  of  Busk  v.  Royal  Exchange  Assurance 
Company;  there  the  immediate  cause  of  the  loss  was  fire,  produced  by 
the  negligence  of  one  of  the  crew ;  yet  the  underwriters  were  held 
to  be  liable.  Here  the  winds  and  waves  caused  the  loss ;  but  they 
would  not  have  produced  that  effect  unless  there  had  been  neglect 
on  the  part  of  the  crew."  And  Holroyd,  J.,  says,  "  The  under- 
writers engage  to  be  responsible  for  the  barratiy  of  the  master ; 
they  therefore  engage  to  be  responsible  for  the  highest  species  of 
misconduct.  This  case  cannot  be  put  on  the  ground  of  the  breach 
of  the  implied  warranty  to  provide  a  master  and  a  crew  of  compe- 
tent skill.  It  is  sufficient  if  the  owners  provide  a  master  and 
crew  generally  competent ;  there  is  no  implied  warranty  that  such 
a  crew  shall  not  be  guilty  of  negligence."  So,  in  Bishop  v.  Pent- 
land  (7  B.  &  C.  219 ;  1  Man.  &  R.  49),  where  the  vessel  was 
stranded  through  having  an  insufficient  rope,  it  was  held  that  the 
underwriters  were  liable,  although  the  stranding  was  occasioned 
remotely  through  the  negligence  of  the  crew,  in  not  providing  a 
rope  of  sufficient  strength  to  fasten  the  vessel  to  the  shore.  Flet- 
cher V.  Inglis  (2  B.  &  Aid.  315),  which  was  the  case  of  a  time 
policy,  was  cited,  but  no  such  distinction  was  attempted  to  be 
taken  as  in  the  present  case.  Holroyd,  J.,  there  says,  "  It  seems 
to  me  that  in  this  case  there  was  a  stranding  within  the  meaning 
of  the  policy.  It  is  clearly  established  that  if  there  be  an  actual 
stranding,  although  it  aiise  from  the  negligence  of  the  master  and 
crew,  the  underwriters  are  liable.  So  in  Shore  v.  BentaU,  cited  in 
a  note  to  Holdsworth  v.  Wise,  (7  B.  &  C.  798 ;  1  Man.  &  Ry.  11), 
Lord  Tenterden  said,  **  We  are  all  of  opinion  that  underwriters 
are  responsible  for  the  misconduct  or  negligence  of  the  captain 
and  crew ;  but  the  owner,  as  a  condition  precedent,  is  bound  to 
provide  a  crew  of  competent  skill."  The  case  of  Law  v.  HolUngs- 
worth  has  been  relied  upon,  but  that  stands  on  a  different  footing 
from  the  present  case.     It  is  an  implied  condition  that  the  owner 
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Hliall  have  a  pUot  on  board  wlieneYer  necessarf ,  the  same  as  a  com- 
petent Cftptftin  and  crew.  It  is  very  doubtful  on  what  ground  the 
judgment  in  that  case  proceeded.  In  Bmk  v-  Tke  Eoijal  Ezchwng€ 
A murance  Company  ii  was  put  by  counsel  that  it  proceeded  on  the 
frrottud  that  tlie  ship  had  not  on  boai*d  the  pUot  required  by  the 
Pilot  Act;  and  that  view  is  adopted  by  Bayley,  J,,  in  giving  hia 
judgment  in  that  case  (p,83):  it  is  so  treated  in  Abbott  on  Shipping, 
ll8j  and  by  Lord  Tenterden  and  Parke,  J.^  in  giving  judgment  in 
PhiUips  V,  Htadlam,  HolUfigsworth  v,  Brodrkk  [7  Add,  k  EIL 
40  ;  2  Nev.  ^  P.  608)  does  not  apply,  lAldemon,  B. — That  waa 
a  case  where  the  auseaworUiiness  was  not  known  to  tlie  party  ; 
how  can  that  apply  to  a  case  %vhere  it  is  the  act  of  the  party  know- 
ing and  wilfully  doing  the  act,  even  though  the  word  **  wilful  "  is 
now  to  be  taken  in  an  innocent  sense  ?]  In  that  case^  however, 
the  Court  disclaimed  any  distinction  between  a  time  poHcy  and 
any  other-  In  Edenv.  Parkimon  (Dough  732),  Lord  AlajtgJiM  says, 
**By  an  implied  warranty  every  ship  insured  must  be  tight,  staunch, 
and  strongs  but  it  is  sufficient  if  she  is  so  at  the  time  of  sailing. 
She  may  cease  to  be  so  in  twenty-four  hours  after  her  departure, 
and  yet  the  underwriters  will  continue  liable/*  Berinon  v.  Wood^ 
bridge  (ib,  780),  is  to  the  same  effect.  In  Park  on  Insurance,  99, 
it  is  said,  *'  In  the  construction  of  Policies  of  Insurance  for  time, 
which  are  very  frequent,  the  same  liberality,  equit}^  and  good 
sense  hare  always  prevailed  as  in  all  other  insurances/*  Hacks  v. 
Tk&n^ton  (Holt  s  N.  P.  C.  30)  is  another  authority  that  there  is  no 
distinction  between  a  time  and  a  voyage  policy.  It  is  sufficient 
in  either  case  that  the  ship  shall  be  seaworthy  at  the  commence- 
ment of  the  voyage-  [Ald^rson,  B. — ^What  do  you  call  the  com- 
mencement of  the  voyage— sailing  from  the  port?]  Yes  ;  sailing 
from  the  port  It  was  so  held  in  Graham  v.  BarraSf  3  B.  k  Ad. 
1011 ;  2  N.  &  M.  125_  A  ship  may  be  seaworthy  for  the  harbour 
and  not  for  the  voyage.  The  ballasting  being  a  matter  in  the 
conduct  of  the  master,  it  is  within  his  discretion ;  and  the  un- 
derwriters are  not  discbmrged  by  the  manner  in  which  he  may 
exercise  it. 

The  jadgme&t  of  the  Court  was  now  delivered  by 

Pa£££,  B*— In  this  case  the  defendant,  to  a  declaration  upon  a 

time  policy  for  six  months,  stating  a  loss  by  perils  of  the  seas, 

pleftded  three  pleas,  on  each  of  which  issue  was  joined.     On  the 

first  and  third,  the  veidicl  was  found  for  the  plain  tiff  j  on  the 
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second,  for  the  defendant.  This  plea  stated,  "  that,  though  the 
vessel  was  lost  by  perils  of  the  sea,  yet  that  such  loss  was  occa- 
sioned wholly  by  the  wilful,  wrongful,  negligent,  and  improper 
conduct  of  the  master  and  mariners  of  the  ship,  by  wilfully,  wrong- 
fully, negligently,  and  improperly  throwing  overboard  so  much  of 
the  ballast  that  the  vessel  became  unseaworthy,  and  was  lost  by 
the  perils  of  the  sea,  which  otherwise  she  would  have  safely  en- 
countered and  overcome."  On  a  motion  for  a  judgment  non 
obstante  veredicto,  it  occurred  to  the  Court  to  be  questionable 
whether  the  plea  was  not  at  all  events  bad,  inasmuch  as  the  terms 
of  it  did  not  exclude  the  case  of  'a  loss  by  Tbarratry,  for  which  the 
underwriters  would  be  clearly  liable,  and  that  on  this  declaration, 
and,  as  the  fact  certainly  was,  that  the  crew  were  not  guilty  of 
barratry,  it  was  very  properly  agreed  that  the  plea  should  be 
amended  by  inserting  the  words  "  but  not  barratrously  "  after  the 
words  "  negligently  and  improperly."  And  the  plea  therefore  in 
its  present  shape  raises  the  question  whether  the  underwriters  are 
liable  for  the  wilful  but  not  barratrous  act  of  the  master  and  crew, 
in  rendering  the  vessel  unseaworthy  before  the  end  of  the  voyage, 
by  casting  overboard  a  part  of  the  ballast.  The  case  was  very 
fully  and  ably  argued,  during  the  course  of  the  last  and  present 
term,  before  my  brothers,  Alderson,  Oumepy  MauUf  and  myself. 
We  have  considered  it,  and  are  of  opinion  that  the  plea  is  bad  in 
substance,  and  that  the  plaintiff  is  entitled  to  judgment,  notwith- 
standing the  verdict. 

The  question  depends  altogether  upon  the  nature  of  the  implied 
warranty  as  to  seaworthiness  or  mode  of  navigation,  between  the 
assured  and  the  imderwriter,  on  a  time  policy.  In  the  case  of  an 
insurance  for  a  certain  voyage,  it  is  clearly  established  that  there 
is  an  implied  warranty  that  the  vessel  shall  be  seaworthy,  by  which 
is  meant  that  she  shall  be  in  a  fit  state  as  to  repairs,  equipment, 
and  crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils 
of  the  voyage  insured,  at  the  time  of  sailing  upon  it  If  the  assu- 
rance attaches  before  the  voyage  commences,  it  is  enough  that  the 
state  of  the  ship  be  commensurate  to  the  then  risk.'  And,  if  the 
voyage  be  such  as  to  require  a  different  complement  of  men,  or 
state  of  equipment,  in  different  parts  of  it,  as,  if  it  were  a  voyage 
down  a  canal  or  river,  and  thence  across  to  the  open  sea,  it  would 
be  enough  if  the  vessel  were,  at  the  commencement  of  each  stage 

»  Annm  V.  Woodman,  3  Taunt  80 ;  ffibbert  v.  Martin,  Park  on  Insurance,  vol. 
i.  p.  299,  n,  6tb  ed. 
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of  tlie  navigatian,  properly  Dianned  and  equipped  for  it  Bnt  the 
assured  inak^s  no  warnmty  to  the  underwriters  that  the  vessel 
ahall  continue  seaworthy,  or  that  the  master  or  crew  shall  do  their 
.  doty  during  the  voyage ;  and  their  nef^ligence  or  misconduct  is  no 
defence  to  an  action  on  the  policy ^  where  the  loss  has  been  imme- 
diately occasioned  by  the  perils  insured  against  This  principle 
is  now  clearly  established  by  the  cases  of  Busk  v.  Royal  Exchange 
Companp,  2B.k  Aid.  72  ;  Walker  v.  Maiiland,  5  B.  &  Aid.  1?1 ; 
HoUmorth  v.  Whe,  7  B.  &  C.  791  ;  B'uhop  v.  PoriUnd,  id.  S19; 
and  Slmrt  v.  Bcntall,  id,  798,  «,;  nor  can  any  distinction  be  made 
between  the  omission  by  the  master  and  crew  to  do  an  act  which 
ought  to  be  done,  or  the  doing  an  act  which  ought  not,  in  the 
course  of  the  navigation.  It  matters  not  whether  fire  which  causes 
a  loss  be  lighted  improperly,  or,  after  being  properly  lighted,  be 
negligently  attended ;  whether  the  loss  of  an  anchor,  which 
renders  the  ship  unseaworthy,  be  attributable  to  the  omission  to 
take  proper  care  of  it,  or  to  the  improper  act  of  shipping  it,  or 
cutting  it  away  ;  nor  could  it  make  any  difference  whether  any 
other  part  of  the  equipment  were  lost  by  mere  neglect,  or  tlirown 
away  or  destroyed  in  the  exercise  of  an  improper  discretion^  by 
those  on  board.  If  there  be  any  fault  in  the  crew,  whether  of 
omission  or  commission,  tlie  assured  is  not  to  be  responsible  for 
its  consequences. 

The  only  case  which  appears  to  be  at  variance  with  this  prin- 
ciple is  that  of  Law  v.  IlollingBWorthf  in  which  the  fact  of  the 
pilot  who  had  been  taken  on  board  for  the  navigation  of  the 
river  Thames,  having  quitted  the  vessel  before  he  ought  (under 
what  circnmstanees  is  not  distinctly  stated),  appears  to  have  been 
lield  to  vitiate  the  insurance.  In  this  respect,  we  cannot  help 
tliinking  that  tlie  case,  although  attempts  were  made  to  distinguish 
it  in  some  of  the  decided  cases,  must  be  considered  as  having  been 
overruled  by  the  modern  authorities  above  referred  to  ;  and  that 
the  absence,  from  any  cause  to  which  the  owner  was  not  privy,  of 
the  master  or  any  part  of  the  crew,  or  of  the  pilot,  who  may  be 
considered  as  a  temporary  master,  after  they  had  been  on  boards 
most  be  on  the  same  footing  as  the  absence,  from  a  similar  cause^ 
of  any  part  of  the  necessary  stores  or  equipments  originally  put  on 
hoard*  The  great  principle  established  by  the  more  recent  deci- 
sions, is,  that,  */  the  vessel^  crew,  and  equiprntmis  he  originalli/  suf- 
JicUnti  the  auBwred  has  done  all  that  he  contracted  to  do^  and  is  not 
ret^HmsibU  for  the  subsequent  dejiciency  occasioned  by  any  neglect 
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or  misconduct  of  the  master  or  crew ;  and  this  principle  prevents 
many  more  and  difficult  inquiries,  and  causes  a  more  complete 
indemnity  to  the  assured,  which  is  the  object  of  the  contract  of 
insurance. 

If  the  case,  then,  were  that  of  a  policy  for  a  particular  voyage, 
there  would  be  no  question  as  to  the  insufficiency  of  the  plea;  and 
the  only  remaining  point  is,  whether  the  circumstance  of  this  being 
a  time  policy  makes  a  difference.  There  are  not  any  cases  in 
which  the  obligation  of  the  assured  in  such  a  case,  as  to  the  sea- 
worthiness or  navigation  of  the  vessel,  is  settled ;  but  it  may  be 
safely  laid  down,  that  it  is  not  more  extensive  than  in  the  case  of 
an  ordinary  policy,  and  that,  if  there  is  no  contract  as  to  the  con- 
duct of  the  crew  in  the  one  case,  there  is  none  in  the  other.  Here 
it  is  clear  that  no  objection  arises  on  the  ground  of  seaworthiness 
of  the  vessel  until  that  unseaworthiness  was  caused  by  throwing 
overboard  a  part  of  the  ballast,  by  the  improper  act  of  the  master 
and  crew ;  and  as  the  assured  is  not  responsible  for  such  improper 
act,  we  are  of  opinion  that  the  plea  is  bad  in  substance,  and  the 
plaintiff  entitled  to  our  judgment. 

Eule  absolute  to  enter  judgment  for  the  plaintiff,  non  obstante 
veredicto. 


The  cases  of  Woolridge  v.  Bay* 
dell  and  Dixon  v.  Sadler  are  printed 
together  because  they  are  generally 
cited  as  the  leading  authorities, 
when  the  question  arises  whether 
any  of  the  warranties  which  the 
law  implies  when  policies  of  mari- 
time insurance  have  been  effected, 
have  or  have  not  been  broken. 

With  regard  to  express  warran- 
ties, the  most  usual  of  which  relate 
to  the  time  of  sailing  ;  the  safety 
of  the  ship  at  a  particular  time  ; 
herdeparture  with  convoy ;  the  neu- 
trality of  the  property  insured; 
and  freedom  from  liability  to  be 
incurred  by  a  seizure  in  port ;  it  is 


not  intended  here  to  say  anything: 
the  reader  is  referred  to  the  vari- 
ous text-books  on  the  subject.  See 
2  Am.  on  Marine  Insurance,  550, 
drd  ed. ;  Smith's  Mercantile  Law, 
869,  7th  ed. ;  Behn  v.  Bumess,  3 
Best  &  Sm.  751. 

The  warranties  usually  implied 
in  policies  of  insursaice,  and  which 
it  is  proposed  to  examine  in  this 
note  are:  1.  Not  to  deviate.  2.  Sea- 
worthiness. 3.  That  the  ship  shall 
be  properly  documented. 

1.  As  to  the  implied  Warranty 
not  to  deviate. — ^Where  a  vessel  is 
insured  from  one  place  to  another, 
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the  law  implies  a  warranty  on  the 
part  of  the  insnred  that  the  vessel 
shall  pnrsne  the  regular  and  osnal 
course  from  the  termifms  d  quo  to 
the  termmus  ad  quern.  A  depar- 
ture from  it,  osaally  termed  a  de- 
yiation,  as  it  alters  the  nature  of 
the  risk,  will  at  once  discharge  the 
underwriter  ftx>m  all  liability. 

The  same  principle  is  applicable 
to  other  cases  where  the  risk  is 
flanged,  and  the  underwriter  will 
consequently  be  fr^ed  from  his  lia- 
bility. Thus  "  if  a  ship  insured  for 
trade  is  turned  into  a  factory  ship, 
or  a  floating  warehouse,  the  risk  is 
different ;  it  yaries  the  stay,  for 
while  she  is  used  as  a  warehouse 
no  cargo  is  bought  for  her."  Per 
Lord  Mansfield,  C.  J.,  3  Doug. 
40  ;  and  as  to  the  effect  of  yolnn- 
tary  delay  operating  as  a  deviation, 
see  Smith  v.  Surridge,  4  Esp.  26  ; 
Williams  v.  Shee,  3  Gampb.  469  : 
Samuel  v.  Royal  Exchange  Com- 
panyy  8  B.  &  Cr.  119  ;  Mount  v. 
Larkmsj  8  Bingh.  108 ;  Freeman 
v.  Taylor,  8  Bingh.  124 ;  Palmer 
v.  Marshall,  8  Bingh.  79  ;  Pearson 
V.  The  Commercial  Union  Assur- 
anee  Company,  15  C.  B.  (N.  S.) 
804. 

It  is  not  material,  in  order  to 
constitute  a  deviation,  to  show 
that  the  risk  has  been  increased, 
it  is  sufficient  to  show  that  it  has 
been  varied.  Hartley  v.  Buggin, 
3  Dong.  39,  40.  And  if  once  a 
deviation  has  been  made,  the  un- 
derwriter will  be  discharged  from 
liability  for  all  subsequent  loss, 
even  although  the  vessel  may  have 
returned  safely  after  the  deviation 
to  the  direct  course  of  the  voyage, 


and  although  the  loss  may  not  be 
in  the  slightest  degree  the  conse- 
quence of  the  deviation.  See  Elliot 
V.  Wilson,  4  Bro.  P.  C.  470,  Toml. 
ed. ;  Clason  v.  Simmonds,  6  T.  R^ 
533,  cited;  Thompson  v.  Hopper, 
£11.  Bl.  &  £U.  1038  ;  6  Ell  <&  Bl. 
172. 

The  assured,  however,  may  reco- 
ver for  a  loss  which  has  taken  place 
before  the  deviation.  Oreen  v. 
Young,  2  Salk.  444 ;  Hare  v.  Travis, 
7  B.  &  C.  14. 

A  deviation,  though  uninten- 
tional, if  it  be  made  through  the 
ignorance  of  the  captain,  will  avoid 
the  policy.  Phyn  v.  JRoyal  Ex- 
change  Assurance  Company,  7  T.  R. 
505,  dted. 

A  mere  intention  to  deviate  will 
not  discharge  the  underwriter  ;  in 
order  to  have  that  effect,  the  de- 
viation must  be  actual  Suppose, 
for  instance,  a  vessel  leaves  a  port 
with  the  intention  of  touching  at 
a  place  out  of  her  course,  but  is  lost 
before  she  arrives  at  the  deviating 
point,  the  assured  can  recover  on 
his  policy.  E^ewley  v.  Eyan,  2  H. 
Black.  343  ;  Thellusson  v.  Fergus- 
son,  1  Doug.  360. 

In  Kingston  v.  Phelps,  cited  7 
T.  R.  166,  the  vessel  was  insured 
from  Cork  to  London.  The  captain 
sailed  with  the  intention  of  touch- 
ing at  Weymouth  in  his  way,  but 
before  he  had  actually  deviated  for 
that  purpose,  a  violent  storm  arose, 
and  he  was  ultimately  driven  into 
the  very  port  of  Weymouth.  Lord 
Kenyon  held  that  the  underwriter 
was  bound,  notwithstanding .  the 
intention  to  deviate,  inasmuch  as 
the  actual  deviation  arose   ulti- 


Digitized  by 


Google 


122 


DIXON   V.    SADLER. 


mately  from  inevitable  necessity, 
and  not  from  choice. 

The  principal  case,  of  Woolridge 
T.  Boydelly  shows  the  distinction 
which  undoubtedly  exists  between 
the  effect  of  a  mere  intention  to 
deviate,  and  a  change  or  abandon- 
ment  of  the  voyage;  for  in  the  latter 
case,  if  there  has  been  a  definite 
intention  of  changing  the  terminut 
ad  querOy  the  underwriter  will  not 
be  liable  on  the  policy,  even  if  a 
loss  should  have  occurred  before 
the  vessel  has  reached  the  dividing 
point  between  the  course  men- 
tioned in  the  policy,  and  the  new 
course,  though,  as  we  have  before 
seen,  in  the  case  of  a  mere  inten- 
tion to  deviate,  the  result  would  be 
otherwise.  See  ajso  Way  v.  Modi- 
glianiy  2  T.  R.  80,  32. 

There  is  often  much  difficulty  in 
deciding  whether  there  has  been  a 
determination  to  abandon  the  voy- 
age or  merely  an  intention  to  de- 
viate. It  may,  however,  be  laid 
down  as  a  general  rule  that  if  the 
terminus  ad  quern  is  not  definitely 
altered,  the  mere  intention  of 
putting  into  any  other  port  or 
taking  an  intermediate  voyage, 
will  not  amount  to  a  change  of 
voyage.  Heselton  v.  Allnutt,  1 
Maule  &  S.  46  ;  Driscol  v.  Pass* 
more,  1  Bos.  &  P.  200.  See  also 
Hall  V.  Brown,  2  Dow,  P.  C.  367. 

A  vessel  will  be  considered  to 
have  abandoned  her  course,  if  she 
undertake  a  distinct  voyage,  not 
subordinate  to,  or  connected  with, 
the  voyage  contemplated  by  the 
parties  as  the  principal  object  of 
the  contract.  Bottomley  v.  Bovill, 
5  B.  <&  0.  210 ;  and  see  Hamilton 


V.  Sheddon,  3  Mees.  &  W.  49 ;  and 
even  when  a  ship  is  insured  ^  at 
and  from"  a  particular  port  to  an- 
other, if  a  determination  is  finally 
formed  by  the  owners  of  the  ship, 
or  parties  duly  authorised  by  them, 
to  proceed  to  a  different  port  from 
that  mentioned  in  the  policy,  the 
underwriters  will  be  discharged 
even  if  a  loss  has  occurred  before 
the  vessel  sailed  from  the  port 
where  the  risk  was  to  commence. 
See  Taeker  v.  Cunninghame,  1 
Bligh,  P.  C.  87. 

The  mere  fact  of  taking  in  goods, 
and  clearing  out  for  a  different  port 
from  that  mentioned  in  the  policy, 
will  not  be  sufficient  evidence  of 
an  abandonment  of  the  original 
voyage,  for  it  may  have  been  the 
intention  only  to  touch  at  that 
port  and  then  proceed  upon  the  voy- 
age contemplated,  in  which  case  it 
would  amount  merely  to  evidence 
of  an  intention  to  deviate.  See 
KewUy  v.  Ryan,  2  H.  Black.  343  ; 
Henkle  v.  Boyal  Exchange  Aeeur- 
ance  Company,  1  Ves.  317;  Planchi 
V.  Fletcher,  Dougl.  251. 

Although  a  vessel  is  insured 
merely  from  one  port  to  another,  if 
by  the  usage  of  trade  it  is  custo- 
mary to  stop  at  an  intermediate 
port,  the  ship,  although  nothing  is 
said  upon  the  subject  in  the  policy, 
may  go  to  such  intermediate  port, 
without  vitiating  the  policy.  Thus, 
for  instance,  when  a  vessel  was 
insured  *'at  and  from  Stockholm 
to  New  York,"  it  was  held  that  it 
might  touch  at  Elsineur,  for  con- 
voy, and  to  pay  the  Sound  dues, 
that  being  the  regular  course  of 
vessels    upon    such    a    voyage. 


Digitized  by 


Google 


WOOLEIDOE   r,    BOYDEIX, 


U3 


mi. 

Afi  bo  the  custom  to  make  inter- 
jnediate  royages  in  tiie  East  Indian 
aad  Newfoandland  trades,  Bee  Sal- 
radar  v,  Mopkim,  3  Burr.  1707  \ 
Grttfrn-^  V.  Chrutm^  3  Doug.  419  ; 
VafhfK^  T.  Dewar,  I  Campb.  503  ; 
Oti^  T*  Jmntngs^  ib,  505  o,;  but 
the  Qia^e  muet  be  clear,  precise, 
miA  efitablished,  otherwise  a  Eitop- 
jrtige  at  an  intermediate  port  will 
be  wnsidered  q  deviatioti*  Salh- 
bury  V-  Tmcnsvn,  Park.  lus.  C47, 
8tJi  ed 

Where  the  f>olicj  gives  liberty 
to  touch  at  any  interrQediate  port^ 
it  will  be  a  deFJatiou  to  toueh  at 
any  other  intermediate  port,  even 
although  it  be  costomaiy  to  call 
there,  EJIM  t.  Wilsoji,  4  Ero. 
P,  C,  470,  Tomi  ^, 

As  to  the  order  in  which  inter- 
mediato  ports  shoi^Id  he  visited, 
see  Olastm  t.  Simmands,  6  T.  K 
5Sa  ;  Bmison  Y.Haw&rth,  6  T.  H. 
531 ;  Marsdm  v<  M&idj  3  East,  572  i 
Gairdner  y,  Senhmtse^  3  Taunt.  1 6  j 
MtUkh  V.  Ajidrm^s,  2  Manle  &  Seh 
27  I  &  C.  5  Taunt.  496  i  iJrtf^^;  v. 
Andermm^  4  Taunt.  229  ;  Lamheri 
T.  Liiidard,  5  Taunt-  480  ;  JlsAf^^ 
V.  PiYi//.  16  Meea.  &  Wcls.  471  ^  1 

Ab  to  the  construction  of  the 
clanaes  giving  a  liberty  **  to  touch," 
"to  call,"  to  "tonch  and  stay,"  or 
"  to  touchy  stay,  and  trade,**  and  so 
forth,  in  eases  of  deviatioo,  see  La- 
valfve  V-  Wilsim^  1  Doug,  286 ;  Mi^^ 
taJfe  V.  Parri/,  4  Canipb.  124  ;  C^r- 
quhart  v»  Banmrd^  1  Taunt.  454  ; 
M^g  T.  Eom^j  Park.  62  G,  Sth  ed,; 
BanJcm  v.  Rmve^  ih.  627 ;  Gmrdn&r 


V.  Spri^imm,  3  Taunt.  IC  ;  Fw??*!/;  v. 
^ ^/;tfWA  ih.  419;  /?Wf J^er t.  Albmit^ 

15  Eastj  278  ;  Braffff  v.  /Iri^^pr^^rt, 
4  Taunt.  229  ;  Jfe//i>A  v.  ^l^w/r^w'^, 

2  M.  &  8.  27;  5  Taunt  41^0,  IK 
East,  312  ;  Barelmj  v.  Slkling,  5 
M.  &  Seh  6  ;  Armei  v.  /;?/7f#,  4 
J.  B.  Moore,  150  ;  Hunter  v,  [j^aM- 
hi/,  lOB.  (feC.856;  S.  C.  T  BiOfj. 
517;  5  Moore  &  P,  457  ;  1  C.  .t  J. 
423  :  S.  C.  LI  &  Wels.  244  ;  iri7- 
liams  V,  Shee,  Z  Gampb.  469 1  Ham* 
mofui  T.  i?e?i/,  4  B.  &  Aid.  72; 
iS(dly  V.  Whifmtfre,  5  B,  (t  Aid.  45  ; 
Botiomhy  v.  /j?t;?^i7/,  5  B.  d-  C,  210; 
BamiUon  v.  ShmMmi,  3  Mtn^g.  &  W. 
49  ;  SliU  V.  TT  ar;?^/?,  1  E>4p.  eUO  ; 
4S7^p^if  V,  P(?//.t,  5  Esp.  96  ;  Larurfm 
T.  Oswitty  12  East,  131  ;  I^mne  v, 
i?^^^,  9  Ea^t,  1 95 ;  Cbmiark  v.  Chd- 
stone,  I  ]  East,  347  ;  In^iw  v.  T^n/j?, 

3  Carapb.  437  ;  Wmre  \.  Jfilkr, 
7  Dow  &  R,  1  ;  4  B,  &  a  538  ;  1 
Car.  &  P.  237  ;  A^hlpij  v.  Pratt, 

16  Meea.  &  W.  471,  1  Exch.  257  ; 
Barker  v.  M' Andrew,  13  TT.  E. 
(C.  P.)  779. 

If  the  parties  describe  in  the 
policy  the  course  to  be  taken  in 
the  usual  terms,  both  knowing  that 
the  vessel  has  already  deviated 
therefrom,  the  deviation,  it  eeems, 
will  nevertheless  be  fat^il.  Tlius  in 
Redman  v.  Loimionj  5  Taunt.  4(t2, 
the  owner  of  a  vessel  bound  from 
London  to  Berbiee,  which  had  de- 
viated by  taking  in  t]^oods  at  Ma- 
deira, insured  her,  with  notice  to 
the  underwriter  of  the  circum- 
stances, *'  at  and  from  London  to 
Bcrbice,"  and  inserted  the  wonia 
*'  at  sea"  in  anotJicr  part  of  the  po- 
hey.  It  was  held  by  the  Court  of 
Common  Pleas  that  the  assured 
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could  not  recover  on  the  policy. 
"  If,"  said  Gibbs,  C.  J.,  "  the  plain- 
tiff meant  to  insure  only  from  the 
ship's  leaving  Madeira,  he  should 
have  shaped  his  contract  accord- 
ingly, and  have  insured  from  a  cer- 
tain latitude  to  Berbice ;  or,  if  he 
meant  to  include  the  risk  of  aver- 
age loss  in  the  previous  part  of  the 
voyage,  he  might  have  expressed  it 
to  be  an  insurance  from  London  to 
Berbice,  notwithstanding  the  pre- 
vious deviation ;  but  since  the  par- 
ties have  made  the  policy  in  its 
present  form  of  an  insurance  on  a 
voyage  at  and  from  London  to 
Berbice,  the  legal  requisites  of  a 
voyage  at  and  from  London  to 
Berbice  must  be  performed  in 
this  case,  as  in  any  other."  S.  C. 
1  Marsh.  136 ;  3  Campb.  503.  See, 
however,  and  consider  Coles  v.  Ma- 
rine Insurance  Company ,  3  Wash- 
ington's Circ.  Court  Rep.  159. 

2.  What  mil  justify  a  Devia- 
tion from  the  usual  course. — If  a 
vessel  departs  from  the  usual 
course  of  the  voyage  from  neces- 
sity^ and  departs  no  further  than 
that  necessity  requires,  the  voyage 
will  still  be  protected  by  the  policy 
(per  Kenty  C,  in  Robinson  v.  Ma- 
rine Insurance  Company^  2  John- 
son's Rep.  89) ;  but  if  the  ship 
insured  do  not  pursue  the  voyage 
of  necessity  in  the  shortest  and 
most  expeditious  manner,  the  un- 
derwriter will  be  discharged.  La- 
vabre  v.  Wilson^  Dougl.  284,  289, 
290, 

It  has  been  held  that  where  a 
ship  has  been  carried  out  of  her 
course  by  a  ship  of  the  Royal  Navy 


{Scott  V.  Thompson,  1  Bos.  &  PulL 
N.  R.  181),  or  the  captain  has  been 
compelled  to  take  the  vessel  out  of 
her  course  by  the  mutinous  demand 
of  the  crew,  to  which  he  had  no 
alternative  but  to  submit  {EUon  y. 
Brogdm,  2  Stra.  1264 ;  Driscol  v. 
Bovil,  1  Bos.  &  Pull.  313),  it  will 
not  amount  to  such  a  deviation  as 
will  discharge  the  underwriters. 

But  nothing  short  of  necessity 
will  justify  deviation.  Thus,  in 
Phelps  V.  AuldjOf  2  Camp.  350, 
where  the  master  of  a  merchant- 
man, while  taking  in  his  loading 
at  Iceland,  was  ordered  by  the  cap- 
tain of  a  king's  ship  to  go  out  to 
sea  to  examine  a  strange  sail  dis- 
covered in  the  offing,  bearing  ene- 
my's colours,  and  the  master,  with- 
out remonstrating  and  without  any 
force  or  threats  being  employed  to 
influence  his  determination,  obey- 
ed the  orders  of  the  captain,  and 
finding  the  strange  sail  to  be  neu- 
tral, returned  to  the  port.  It  was 
held  by  Lord  Mlenborouyh,  C.  J., 
that  the  deviation  was  inexcusable 
and  consequently  the  policy  of  in- 
surance was  vacated.  "Where,** 
said  his  lordship,  "  is  the  vis  ma- 
jor f  The  master  is  not  proved  to 
have  acted  under  any  duress  or 
compulsion.  If  a  degree  of  force 
was  exercised  towards  him  which 
either  physically  he  could  not  re- 
sist, or  morally  as  a  good  subject 
he  ought  not  to  have  resisted,  the 
deviation  is  justified.  But  if  he 
chose  to  go  out  in  the  hope  of 
making  a  prize,  he  could  not  there- 
by extend  the  risk  of  the  under- 
writers. Suppose  the  ship  had 
been  captured  when  she  went  out 
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tipon  this  crnise,  were  the  undcr- 
vriters  t-o  bear  the  loss?  The 
porpose  might  be  laudable,  and  a 
oampensation  to  the  owners  would 
probibl^T  have  been  made  bv  Go- 
Teminent ;  but  when  the  ship  en- 
gaged m  this  hostile  adventureT  the 
TOTage  jnanred  was  at  an  end/* 

A^ain,  if  a  vefisel  goes  out  of  her 
cc^urse  in  order  to  refit  or  obtain 
re]?air8  {Mofkux  t,  London  Assu- 
rance Cmnpany^  1  Atk,  545),  to 
get  ballast  (Guihert  r,  R^athhaw^ 
Park,  637),  to  unload  part  of  her 
car^ijo  {Weir  t.  Aberdeen,  2  B.  & 
Aid.  320),  to  reemit  a  disabled 
dtw  or  procure  fresh  hands  (see 
3  Esp.  258),  the  nnderwriter,  if  it 
were  neceaaary  or  proper  that  EOcb 
litaps  flhould  be  taken,  will  not 
be  discharged.  If  howcter  the 
Teseel  should  stay  in  a  port  out 
of  her  course  for  a  longer  period 
than  was  absolutely  necessarj^  to 
fitiEbJe  her  to  jjroceed  on  her  Toy- 
Mge  {MoUei^x  y,  London  Asmrance 
Cmipani/,  1  Atk.  545),  or  if  she 
was  oblif^ed  to  put  into  such  port 
in  eonscqiienoe  of  her  having  l)een 
inadequately  equip|}ed  or  manned 
in  the  first  instance,  the  under- 
writer can  take  advantage  of  the 
deviaticm.  {Wtwl/  v.  Cia^eit^  3 
Esp,  257  I  FoT&hnw  T.  Chaberi,  3 
Erod.  &  Bing.  158  j  S.  C.  6  J.  B. 
Moore,  369.)  But  if  a  veasiel  be 
diiren  off  her  course  by  stress  of 
weather,  and  the  eaptain  does  all 
in  hi  a  power  to  reach  the  port  of 
destination  {Hamnglmi  v,  EalkeM^ 
Park,  639,  8th  ed.)^  or  if  after  lie 
has  been  driven  out  of  hia  f>ort 
lie  does  all  in  his  power  to  return, 
mkA  failing  to  do  so,  proceeds  to 


the  hrminus  ad  qtmn  {Iklany  w 
Shddari,  1  T.  R  22),  the  policy 
will  not  be  yitiated  as  for  a  de- 
viation. 

It  seems  that  if  a  vessel  ia  pre- 
ventijd  from  reaching  a  port  to 
which  she  \e  lusared,  as,  for  in- 
gitimce,  by  an  embargo  being  laid 
upon  all  ve&sels  entering,  or  by  the 
port  being  iTiaccessihle  on  account 
of  ice,  if  she  goes  as  near  to  tho 
port  as  she  can,  and  waits  with  the 
intention  of  proseeuting  her  voy- 
age as  soon  ag  she  can  do  so  with 
safety,  the  underwriters  will  remain 
liable ;  but  if  she  abandons  her 
voyage  by  returning  home,  they 
will  be  di^harged,  Bluckmhagmi 
V,  Th^  London  Assurance  Company ^ 

1  Camp,  454,  456. 

\Miere  a  captain  on  a  voyage, 
delayed  by  adverse  winds  and  dan- 
ger, puts  into  a  place  of  safety  in 
his  course,  and  sends  ashore  for 
provisions  (although  he  Lransmits 
a  letter  at  the  same  time),  it  wilt 
not  amount  to  a  deviation.  Thomas 
Y^  T/ie  Roijal  Exchaji^^  Asnuram^ 
Com^mny,  I  Price,  195. 

Again,  a  ship  may  go  out  of  her 
course  for  the  purpoi^e  of  hon^  Jhh 
seeking  convoy  ( Gordon  v*  Morleij^ 

2  Stra.  1265  J  Bond  v.  Gonmhs,  ^ 
Salk.  445  ;  Bond  v.  NuU,  Cowp. 
GO  I),  and  it  is  immaterial  whether 
she  be  warranted  to  sail  with  con- 
voy or  not  {D'AguUar  v,  Tolnn^ 
Holt,  J^.  P.  185  i  a  a  2  Marsh, 
2fi5),  and  if  a  ship  warranted  to 
sail  with  convoy,  after  she  has 
sailed  with  convoy,  is  driven  back 
and  sails  without  it,  she  will  not 
be  held  to  have  made  a  deviation. 
Laititj  Y*  GM*er^  5  Taunt.  49,    It 
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may  however  amonnt  to  a  devia- 
tion if  a  ship  instracted  to  call 
at  a  particnlar  port  for  convoy, 
goes  to  another,  even  though  it  be 
nearer,  for  the  risk  of  the  under- 
writer is  thereby  varied.  ffeseUon 
y.AUnutt,  1  Man.  &  8elw.45, 50. 

It  seems  that  an  underwriter 
would  not  be  discharged  by  a 
captain  going  out  of  his  course  to 
succour  a  ship  at  sea  in  distress ; 
for  it  is  for  the  common  advantage 
of  all  persons,  underwriters  and 
others,  to  give  and  receive  assis- 
tance to  and  from  each  other  in 
distress.  See  Latorence  v.  SydehoU 
ham^  6  East,  54,  55 ;  The  Beaver^ 
8  C.  Eob.  Adm.  Rep.  294;  Ths 
Jane,  2  Hagg.  Adm.  Rep.  345.  The 
question  however  how  far  a  devia- 
tion in  a  vessel's  course,  in  the 
performance  of  salvage  services  to 
life  or  property,  may  be  the  void- 
ance  of  a  policy  of  insurance  is 
not  satisfactorily  settled,  though 
the  risk  of  such  may  operate  on 
the  judge's  mind  in  determining 
the  amount  to  be  awarded  for  sal- 
vage services.  Ktrbyy.  The  Otmere 
of  the  Scmdia,  1  Law  Rep.  (P.  C.) 
241. 

If  a  departure  from  the  course  of 
the  voyage  be  rendered  necessary 
by  the  exercise  of  an  overpowering 
force,  although  it  be  not  of  a  cha- 
racter insured  against,  it  will  not 
be  such  a  deviation  as  to  discharge 
the  underwriter.  Thus,  in  ScoH  v. 
Thompson,  1  Bos.  &  P.  N.  R.  181,  a 
policy  was  effected  on  goods  on 
boad  a  ship  "at  and  from  Liverpool 
to  Amsterdam,  against  sea-risk  and 
fire  only:'  In  the  course  of  the 
voyage   to   Amsterdam   she   was 


boarded  by  a  vessel  of  the  Royal 
Navy  and  carried  into  Falmouth, 
where  she  was  detained  for  some 
days.  Upon  being  released,  she 
proceeded  towards  Amsterdam,  and 
on  her  voyage  the  goods  insured 
sustained  a  sea-damage.  It  was 
held  by  the  Court  of  Common 
Pleas  that  the  underwriters  were 
liable  for  the  loss.  "Nothing  is 
more  clear,"  said  Sir  J.  Mansfieldy 
C.  J.,  "than  the  general  principle 
that  a  deviation  never  puts  an  end 
to  the  insurance,  unless  it  be  the 
voluntary  act  of  those  who  have 
the  management  of  the  ship.  Here 
the  state  of  the  case  excludes  the 
idea  of  the  deviation  (as  the  going 
to  Falmouth  has  been  called)  hav- 
ing been  voluntary.  The  ship  was 
carried  there  by  force,  and  without 
any  consent  of  those  who  had  the 
management  of  the  ship.  Devia- 
tion occasioned  by  force  and  devi- 
ation occasioned  by  necessity  are 
the  same;  for  necessity  is  force.  It 
is  no  matter  whether  it  be  the 
want  of  repair,  or  any  other  im- 
mediate danger,  which  renders  the 
deviation  necessary.  When  the 
deviation  is  necessary  and  unavoid- 
able, it  has  no  effect  on  the  obli- 
gation of  the  insurer.  .  .  .  Con- 
sidering this  case,  therefore,  and 
the  other  cases  which  have  been 
decided,  I  do  not  find  anything 
like  a  real  distinction  between  the 
present  insurance  and  the  ordin^ 
insurance,  including  all  the  risks 
which  are  inserted  in  the  policies 
in  general."  See  however  and  con- 
sider (yReillyT.  Gonne,  4  Campb. 
249 ;  (yReilly  v.  Royal  Exchange 
Assurance  Company,  ib.  246. 
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3.  As  to  the  mpUed  Warranty  of 
Seaworthiness. — In  the  case  of  an 
insorance  for  a  certam  voyage,  or 
as  it  is  generallj  termed  a  voyager 
jfoHcyy  there  is,  as  is  laid  down  in 
the  principal  case  of  Dixon  y.  Sad- 
ler, an  implied  warranty  that  the 
Tessel  shall  be  seaworthy,  by  which 
is  meant  that  she  shall  be  in  a  fit 
state  as  to  repairs,  equipment,  and 
crew,  and  in  all  other  respects,  to 
eticotmter  the  ordinary  perils  of 
the  voyage  Insured,  at  the  time  of 
sailing  uptm  it,  ante,  p.  107.  Fokij 
T,  Taif&r,  2  F.  &  F.  663 ;  see  also 
JPN94i#  r.  Samgall,  4  Dow,  27G ; 
IfiRM  T.  Oeddes,  3  Dow,  GO.  If 
a  Teseel  be  not  so  seaworthy,  frcnn 
whatever  cause  it  may  arise,  and 
though  no  fraud  was  intendt*d  on 
the  part  of  the  assured  ( W^ddtr- 
hum  V.  B§1\  1  Campb.  1),  and 
even  alihongh  the  owner  of  the 
ehfp  may  hare  had  her  surveyed 
an4  as  he  may  have  tbonght,  fully 
repaired,  the  underwriter  will  not 
be  liable.  D&ughs  t.  Scovgall^  4 
Dow,  ^76;  Lm  v.  Bmdt,  Park,  4G8, 
^thed- 

The  warranty  of  seaworthiness 
will  be  implied  whether  the  insur- 
raace  be  effected  by  the  owner  of 
iha  vessel  or  the  o^nier  of  the 
goodn  carried  by  her.  Lee  v.  Bcach^ 
Park,  468, 8th ed.;  Oliver x.CowUy, 
ib.  470. 

The  degree  of  seaworthinesR  of  a 
Tes&el  implied  by  the  law,  must  he 
SQch  as  to  fit  her  for  going  through 
the  various  risks  to  which  she  may 
be  subjected  in  different  stages 
either  of  her  voyage,  or  before  nn- 
4eMkmg  it,  if  i^lie  be  then  iu^ared. 
This  is  well  luid  down  by  Farke^ 


B.,  in  the  principal  caae  of  Diit&n 

Y.  Sadler,  who  observes,  that  "if 
the  asturauee  attaches  before  the 
voyage  commences,  it  ia  enough 
that  the  state  of  the  ship  be  com- 
mensurate to  the  then  risk,  and  if 
the  voyage  be  such  as  to  require  a 
different  complement  of  men,  or 
state  of  equipment  in  different  parts 
of  it,  as  if  it  wer&  a  voyage  down  a 
canal  or  river,  and  thenee  across  to 
the  open  se^  it  would  be  enough  if 
the  vessel  were,  at  the  commence- 
ment of  each  stage  of  the  naviga- 
tion, properly  manned  and  equip- 
ped for  it;*  P.  1 18,  anfe.  Take,  for 
instance,  the  case  of  a  policy  on  a 
ship  '*&t  and  from  London  on  a 
whaling  voyage  to  the  north,  the 
warranty  is  for  four  gi-adations; 
that  the  vessel  is  fit  for  dock  in 
London ;  fit  for  river  to  Gravescml ; 
fit  fur  Hcato  Slietlund;  and  then  tit 
for  whaling.**  Per  Erie,  J.  6  EIL 
tt  BL  IHl.  Bee  also  Annen  r. 
Woodman,  3  Taunt.  2DD;  Kmll  t, 
Ilooj^er,  2  }r.  &  N.  277;  Bi^mrd 
V,  Shepherd,  14  Moo.  P.  C.  C.  471  \ 
BouUhn  V.  luplon,  15  C,  B.  (N.  R.) 
113  ;  KoeM  \\  Saunders,  17  C.  B. 
(K.  S.)  71,  77,  78. 

It  seems  that  though  a  vessel  at 
the  outset  of  her  voyage  be  by 
mistake  or  accident  unaeaworthy, 
if  it  be  owing  to  eome  defect  which 
is  immediately  din^covered,  and 
which  with  the  consent  of  the 
underwriters  is  remedied  before 
any  loss  hap[>ens  in  consequence 
of  it,  and  a  loss  attribatable  to 
another  canee  afterwards  takes 
place,  the  policy  will  not  he  void, 
and  the  under^Titers  will  remain 
liable.     See  Weir  t.  Abirtken,  i 
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B.  &  Aid.  820 ;  there  a  vessel,  in- 
sured  at  and  from  London  to  Bahia, 
sailed  on  her  voyage  in  an  nnsea- 
worthy  state  in  consequence  of  her 
having  a  greater  cargo  than  she 
could  safely  carry.  The  master  put 
into  Ramsgate  harbour,  and  there, 
with  the  consent  of  the  underwriters 
stated  in  a  memorandum  on  the 
policy,  discharged  part  of  the  cargo. 
The  vessel  afterwards  left  Rams- 
gate on  her  voyage,  being  then  pro- 
perly laden  and  in  a  seaworthy 
state.  It  was  held  by  the  Court  of 
King's  Bench  that  the  underwri- 
ters were  liable  for  a  subsequent 
loss  not  in  any  degree  attributable 
to  the  circumstance  of  her  being 
overladen  between  London  and 
Bamsgate. 

The  implied  warranty  will  be 
satisfied  if  the  vessel  be  seaworthy 
when  she  originally  sails  on  her 
voyage,  nor  is  it  necessary  that  she 
should  be  seaworthy  upon  sailing 
on  her  voyage  homeward  or  from 
any  intermediate  port.  Thus,  in 
Bermon  v.  Woodbridge,  Doug.  781, 
a  vessel  was  insured  "  at  and  from 
Honfleur  to  the  coast  of  Angola, 
during  her  stay  and  trade  there, 
at  and  fix)m  thence  to  her  port  or 
ports  of  discbarge  in  St.  Domingo 
and  at  and  from  St.  Domingo  back 
to  Honfleur."  The  vessel  was  sea- 
worthy when  she  first  started  on 
her  voyage.  Lord  Mansfield^  C.  J., 
said,  "By  an  implied  warranty, 
every  ship  must  be  seaworthy  when 
Ae first  sails  on  the  voyage  insured, 
but  she  need  not  continue  so 
throughout  the  voyage;  so  that  if 
this  is  one  entire  voyage,  if  the 
ship  was  seaworthy  when  she  left 


Honfleur,  the  underwriters  would 
have  been  liable,  though  she  had 
not  been  so  at  Angola,  etc."  See 
also  Holdsworth  v.  Wise^  7  Bam, 
&  Cr.  794 ;  Redman  v.  Wilson,  14 
Mees.  &  W.  476.  The  warranty 
of  seaworthiness  must  be  taken  to 
be  limited  to  the  capacity  of  the 
vessel,  and  will  therefore  be  satis- 
fied if,  at  the  commencement  of 
the  risk,  the  vessel  be  made  as 
seaworthy  as  she  was  capable  of 
being  made;  though  it  might  not 
make  her  as  fit  for  the  voyage  as 
would  have  been  usual  and  proper 
if  the  adventure  had  been  that  of 
sending  out  an  ordinary  sea-going 
vessel.  Burges  v.  Wickham,  3 
Best  &  Sm.  669;  Claphamy.Lang' 
ton,  5  Best  &  Sm.  729. 

It  may  here  be  mentioned,  that 
as  between  a  shipowner  and  the 
owner  of  cargo,  if  a  chartered 
vessel  is  seaworthy  at  the  com- 
mencement of  the  voyage,  but  is 
afterwards  damaged  by  the  perils 
of  the  sea,  though  the  owner  is  not 
bound  to  repair  the  vessel,  yet  if 
he  elects  not  to  do  so,  he  ought  not 
to  proceed  with  the  vessel  in  an 
unseaworthy  condition,  and  a  loss 
of  cargo  in  consequence  of  his  doing 
so  will  be  a  good  cause  of  action. 
Worms  V.  Storey,  11  Exch.  427; 
and  see  De  Gxmdra  v.  Swann,  16 
C.  B.  (N.  S.)  772,  795. 

If  the  master  or  crew  are  origi- 
nally competent,  their  subsequent 
negligence  or  misconduct  is  no  de- 
fence to  an  action  on  the  policy. 
See  Busk  v.  Boyal  Exchange  Con^ 
pang,  2  B.  &  Aid.  72  ;  Walker  v. 
Maitland,  5  B.&  Aid.  171 ;  BTolds^ 
worth  V.  Wise,  7  Bam.  &  Cr.  794  ; 
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Bishop  y.  Pmtlandy  ib.  219  ;  Shore 
Y.  BentaUy  ib.  798,  n, ;  Parfitt  y. 
Thompson,  13  M.  &  W.  392 ;  Bed- 
man  v.  Wilsoriy  14  M.  &  W.  476  ; 
Phillips  V.  Naime,  4  C.  B.  343  ; 
Biecard  v.  Shepherd,  14  Moo.  P.  C. 
C.  471.  The  principal  case  of 
Dixon  V.  Sadler,  5  Mees.  &  W. 
405  ;  afifirmed  in  error,  8  Mees.  & 
W.  895. 

The  case  of  Law  v.  Hollingsworth, 
7  T.  K  160  (although,  as  we  shall 
berailter  sec,  it  has  beeu  fiiip[)osed 
to  hftTe  beeo  decided  upon  other 
gTOPuds),  IB  contraiy  to  these  aa- 
Iborities,  The  facts  were  shortly  m 
foUoiTB  I  a  vessel  was  insured  from 
Stetten  to  London ;  the  captain  took 
a  pilot  on  board  at  Orfordness,  but 
allowed  him  to  quit  the  yeseel  at 
Halfway  Heaeh  \  after  which  and 
before  she  had  oome  to  her  moor- 
ings higher  up  the  river,  the  acci- 
dent imfipened  which  occasioned 
the  loss.  It  was  held  by  the  Conrt 
of  King's  Bench  that  the  under- 
writer were  not  liable,  inasmuch  as 
the  ship  was  not  ieawortbj  at  tlie 
tome  of  the  loss  for  the  want  of  a 
pilot,  owing  to  the  neglect  of  duty 
on  the  part  of  the  captain, 

IVhen  the  principal  case  of  Sad- 
hr  J,  Dixon  was  heard  upon  ap- 
peal asd  afSrmed  in  the  Exchequer 
Chamber,  Tindal^  C,  J.,  in  deliver- 
ing the  judgment  of  the  Court  with 
rfefeffuce  to  the  case  of  Law  v.  Hoi- 
Ungsw^rihy  said,  **The  ground  of 
decision  in  that  case  appears  to  ha?e 
been,  that  there  was  no  pilot  ou 
Ix^ard  daring  the  time  the  ship 
was  sailittg  up  the  river  Thames, 
which  was  r^uired  by  tJie  statute 
5  Geo,  II.,  and  that  it  was  an  im- 


plied contract  on  the  part  of  the 
assured  that  there  slmuld  be  such 
person.  This  at  least  appears  to 
be  the  ground  of  Lord  Kenyon's 
judgment,  althougli  certainly  the 
other  two  judges  aeem  to  hare  con- 
sidered that  it  WEU^  a  loss  arising 
from  an  act  of  gross  negligence. 
The  decision  of  that  case  may  l>e 
maintainable,  on  the  ground  of  an 
implied  warranty  to  observe  tlm 
imsitive  requisitions  of  an  Act  of 
Parliament ;  but  ifit  is  to  be  taken 
as  an  authority,  that  the  implied 
warranty  on  the  part  of  the  as- 
sured extends  to  acta  of  negligence 
on  the  part  of  the  master  and  crew, 
throughout  the  voyage,  we  think 
it  cannot  be  supported  against  the 
weight  of  the  later  authorities"   8 

In  fact,  as  is  lakl  down  in  the 
principal  case  of  Dixmi  y,  Sadler, 
"  The  great  principle  established  by 
the  more  recent  deciBions^  is,  that 
if  tJie  vessel^  crew,  and  equipments 
l>e  orifjimtUy  sufficient,  the  assured 
has  done  all  that  he  contracted  to 
do,  and  is  not  responsible  for  the 
subsequent  deflciency  occasioned  by 
any  neglect  or  misconduct  of  the 
mast^^r  or  crew/'    Ank^  p,  119, 

It  may  here  be  mentione^l,  thai 
there  is  an  implied  condition  or 
warranty  of  seaworthiness  in  a 
voyage-policy  of  insumrice  on  sal- 
vage. Thus  where  the  iuturest  of 
salvors  in  a  ship  and  cargo  were 
insured  on  a  voyage  from  Terceira 
to  a  final  fiort  of  disi^hargc  in  the 
Uuited  Kingdom,  by  a  p<.dicy  con- 
taining these  words,  "  Tlie  vessel 
having  been  abandoned  by  her  ori- 
ginal crew  and  taken  into  Terceira 
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by  the  salvors,  in  whose  interest 
the  said  assurance  was  effected." 
It  was  held  by  the  Court  of  Ex- 
chequer that  the  policy  was  liable 
to  an  implied  condition  of  seawor- 
thiness. Kmll  Y,  Hooper,  2  Hnrlst. 
&  Norm.  277. 

The  law  however  does  not  imply 
any  warranty  of  seaworthiness  from 
the  relation  of  shipowner  and  sea- 
man. Thn&ia  Couch  Y.  Steely  SBll 
A  Bl.  402,  being  an  action  by  a 
seaman  against  the  shipowner,  it 
was  alleged  in  the  first  count  that 
the  plaintiff  engaged  with  the  de- 
fendant to  serve  on  board  the  de- 
fendant's (a  British)  vessel  as  a 
common  seaman,  on  a  specified 
voyage  from  and  to  a  British  port. 
The  breach  alleged  was  that  the 
vessel  was  leaky  and  unseaworthy, 
by  which  the  plaintiff  became  un- 
well and  sustained  damage.  Itwafi 
held  by  the  Com-t  of  Queen's 
Bench,  on  demurrer,  that  the  count 
was  bad,  there  being  no  allegation 
of  knowledge  or  deceit  nor  of  any 
express  warranty  that  the  vessel 
was  seaworthy.  "The  plaintiff,** 
said  CoUridgey  J.,  **  must  rely  on  a 
general  principle,  that  in  all  such 
cases'there  is  an  implied  contract 
that  the  vessel  is  seaworthy.  I 
think  it  enough  to  say  that  we  are 
now  giving  judgment  in  the  year 
1853,  and  that  no  such  action  as 
this  has  ever  been  maintained, 
though,  if  there  were  sudi  a  con- 
tract implied,  there  must  have  been 
numerous  instances  in  which  the 
facts  would  have  supported  such 
ah  acti(Mi.  The  only  authority  re- 
Hed  on  were  the  dkta  in  Oihson  v. 
Small  (4  H.  L.  Cas.  370,  404) ;  but 


these  were  used  with  reference  to 
the  law  of  marine  insurance  ;  and 
that  is  a  branch  of  tlie  law  having 
no  analogy  to  that  of  the  law  of  ocm- 
tract  between  shipowner  and  sailor. 
There  are  many  doctrines  which 
prevail  in  that  contract,  uhetrwMe 
fideif  between  insurer  and  assured, 
which  have  no  place  in  any  other 
branch  of  the  law.  This  is  in 
truth  a  contract  between  master 
and  servant,  and  is  to  be  decided 
on  the  principles  applicable  to  that 
relation," 

We  have  heretofore  confined  onr 
attention  to  voyage-polkiee  in 
cases  of  unseaworthiness ;  with  re- 
gard to  Hme^liaesy  the  important 
case  of  Gibson  v.  Small,  4  H.  L. 
Oas.  358,  has  decided  that  by  the 
law  of  England  there  is  no  implied 
warranty,  when  a  time-policy  has 
been  effected  on  a  vessel  thm 
abroad,  that  she  should  be  sea- 
worthy when  the  policy  was  in- 
tended to  attach.  This  does  not 
in  any  way  overrule  anything  laid 
down  by  the  learned  Judge  who 
delivered  the  judgment  in  the 
principal  case  of  Dixon  v.  Sadler; 
on  the  oontrary,  the  judgment  of 
the  Court  of  Exchequer  expressly 
states  the  point  to  be  unsettled, 
and  it  decided  merely  that  the 
implied  warrant  yon  a  time-policy 
was  at  least  not  more  extensive 
than  that  in  a  policy  cm  a  voyage; 
and  that)  if  there  was  no  oontract 
for  the  conduct  of  the  crew  in  one 
case,  there  was  n<me  in  the  other. 
See  16  Q.  B.  154.  In  Gibson  v. 
Small,  4  H.  L.  Cas.  353,  a  policy 
of  insurance  was  effected  in  Lon- 
don, on  the  27th  of  November, 
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1843,  on  a  ship  then  abroad,  "  lost 
or  not  lo6t|  in  port  or  at  seai  in  all 
trades  and  seryices  whatsoever  and 
wheresoeyer,  during  the  space  of 
twelve  calendar  months,  commen* 
cing  on  the  25th  day  of  Septem- 
ber, 1843,  and  ending  on  the  24th 
day  of  September,  in  the  year  1844, 
both  days  included."  It  was  held 
by  the  House  of  Lords  (affirming 
the  decision  of  the  Court  of  Ex- 
chequer Chamber,  reported  16  Q. 
B.  141,  reyersing  the  judgment 
of  the  Court  of  Queen's  Bench), 
that  tiiere  was  no  impUed  condition 
that  the  ship  should  be  seaworthy 
on  the  day  when  the  policy  was 
intended  to  attach.  **With  re- 
gard to  vayage-polideSj*'  said  Lord 
Campbell^  C.  J.,  "we  haye  usage 
and  authority  establishing  the  im- 
plied condition  as  certainly  as  any 
point  of  insurance-law.  These  being 
wanting  as  to  the  extension  of  the 
doctrine  to  tme^licksy  the  rea- 
soning must  be,  that  as  fieir  as  this 
condition  is  concerned,  the  contract 
by  time-policies  rests  on  the  same 
prmciples,  and  that  no  distinction 
can  be  made  between  Uiem.  The 
condition  may  haye  been  implied 
inyoyage-policies,  from  considering 
tiiat  probably  both  the  contracting 
parties  contemplated  the  state  of 
the  ship  when  the  risk  is  to  begin; 
that  Uiis  state  must  be  supposed 
to  be  known  to  the  shipowner;  that 
he  has  it  in  his  power  to  put  the 
ship  into  good  repair  before  the 
yoyage  begins  ;  that  to  prevent 
fraud,  and  U>  guard  the  safety  of 
the  crew  and  the  cargo,  this  obli- 
gation ought  to  be  cast  upon  him 
before  he  can  be  entitled  to  any 


indemnityin  caseof  loss;  and  aboye 
all,  that  this  implied  condition  in 
yoyage-policies  is  essentially  con- 
duciye  to  the  object  of  marine  in- 
surance, by  cabling  the  shipowner, 
on  payment  of  an  adequate  pre- 
mium, and  acting  with  honesty  and 
securing  reasonable  diligence,  to  be 
sure  of  full  indemnity  in  case  the 
ship  should  be  lost  or  damaged  dur- 
ing the  yoyage  insured ;  but  time- 
policies  are  usually  effected  when 
the  ship  is  at  a  distance,  the  risk 
being  yery  likely  to  commence  when 
it  is  actually  at  sea.  Under  these 
circumstances,  is  it  at  all  likely  that 
either  party  would  contract  with 
reference  to  the  actual  state  of  the 
ship  at  that  time  with  respect  to 
repairs  and  equipments?  The  ship- 
owner probably  knows  as  little 
upon  this  subject  as  the  under- 
writer. Any  information  which  he 
has  receiyed  tending  to  show  that 
the  ship  is  in  extraordinary  peril 
he  is  bound  to  disclose,  or  the 
insurance  effected  by  him  is  yoid; 
but  is  it  reasonable  to  suppose  that 
he  enters  into  a  warranty  or  sub- 
mits to  a  conditi(m  which  may 
ayoid  the  policy  with  respect  to  a 
state  of  &cts  of  which  he  can  know 
nothing  ?  We  must  further  con- 
sider that  this  condition,  in  many 
cases,  he  may  haye  no  power  to 
perform.  Aboye  all^  if  this  condi- 
tion was  implied  in  time-policies, 
their  object  might  often  be  de- 
feated, and  the  shipowner,  acting 
with  all  diligence  and  with  the 
most  perfect  good  faith,  might 
altogether  lose  the  ind^nnity  for 
which  he  had  bargained."  See  also 
Michael  y.  Tredwin,  17  C.  B.  651. 
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Extrajudicial  but  conflicting  opi- 
nions were  also  giyen  in  Gibson  y. 
Smally  both  by  the  judges  and  the 
peers,  as  to  tiie  question  whether, 
in  certain  other  cases,  a  warranty 
of  seaworthiness  might  not  be  im- 
plied in  time-policies;  as,  for  in- 
stance, where  a  ship  is  about  to 
sail  from  a  giren  port  on  a  voyage, 
or  from  the  commencement  of  every 
voyage  undertaken  during  the  time 
for  which  the  insurance  is  effected. 
And  Lord  St  Leonards  expressed 
his  opinion  clearly  to  be,  that  "  if 
a  ship  were  about  to  sail  upon  a 
particular  voyage,  and  a  time-policy 
was  effected  instead  of  a  policy  on 
the  intended  voyage,  a  condition 
would  be  implied  that  the  ship  was 
seaworthy  at  the  commencement 
of  the  voyage."  4  H.  L.  Cas.  417. 
Lord  Campbell  however  agreed  with 
those  of  the  judges  who  thought 
that  in  a  time-policy  "  there  is  no 
implied  condition  whatever  as  to 
seaworthiness."  "I  never  for  a 
moment,"  said  his  Lordship,  "could 
concur  in  the  notion  that  there  was 
an  implied  warranty  that  the  ship 
was  seaworthy  when  it  sailed  on 
the  voyage  during  which  the  policy 
attached.  To  lay  down  such  a  rule 
would,  I  think,  be  a  very  arbitrary 
and  capricious  proceeding,  and  be- 
ing wholly  unsanctioned  by  usage 
or  by  judicial  authority,  would  be 
legislating  instead  of  declaring  the 
law.  I  likewise  think  that  it  would 
be  very  inexpedient  legislation,  as 
constant  disputes  woidd  arise  in 
construing  the  rule;  for  in  fishing 
adventures,  and  where  ships  are 
employed  for  years  in  trading  in 
distant  regions  from  port  to  port 


(the  instances  in  which  time-poli- 
cies are  chiefly  resorted  to),  tiiere 
would  be  infinite  difficulty  in  de- 
termining what  was  the  commenoe- 
ment  of  the  voyage  during  which 
the  policy  attaches.    There  would 
be  a  similar  difficulty  as  to  the  ier^ 
minus  ad  quern,  in  considering  what 
the  voyage  truly  is  for  which  the 
ship  must  be  fit.    I  have  hesitated 
more  upon  the  question  whether, 
when  a  time-policy  is  effected  upon 
an  outward'botmd  ship  lying  in  a 
British  port  where  the  owner  re- 
sides,  a  condition  of  seaworthiness 
is  to  be  implied.   This  might  be  an 
exception  from  the  general  rule, 
that  in  time-policies  there  is  no 
implied  warranty  of  seaworthiness, 
and  it  is  free  from  some  strong 
objections  to  the  condition  of  sea- 
worthiness being  implied  where  the 
risk  is  to  commence  abroad.    But 
in  addition  to  the  objection  that  as 
yet  the^  has  been  no  instance  of 
an  implied  condition  of  seaworthi- 
ness in  any  time-policy,  and  that 
the  general  rule  is  against  such  a 
condition,  this  would  be  a  gratui- 
tous and  judge-made  exception  to 
the  rule.    I  think  it  more  expe- 
dient that  the  rule  should  remain 
without  any  exception,  and,  as  at 
present  advised,  I  should  decide 
against  the  implied  condition  in  all 
cases  of  time-policies.    There  is  a 
broad  distinction  which  may  always 
be  observed  between  time-policies 
and  voyage-policies;  but  when  you 
come  to  subdivide  time-policies  into 
such  where  the  ship  is  in  a  British 
port  and  where  the  ship  is  abroad, 
and  still  more,  if  the  residence  of 
the  shipowner  is  to  be  inquired 
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into  and  regarded,  there  would  be 
a  great  danger  of  confosion  being 
occasioned  by  the  attempted  classi- 
fication. It  is  most  desirable  that 
in  commercial  transactions  there 
shonld  be  plain  rules  to  go  by, 
without  qualification  or  exception. 
Marine  insurance  has  been  found 
mo^  beneficial,  as  hitherto  regu- 
lated, and  I  am  afiraid  of  injuring 
it  by  new  refinements.  I  should  be 
glad,  therefore,  that  it  should  be 
understood,  according  to  my  present 
impression  of  the  law,  ffiat  there  is 
in  all  voyage-jpolides,  hut  that  there 
is  not  m  any  time-polietes  framed 
in  the  usual  termSy  a  condition  of 
seatvorthiness  implied.  This  rule,  I 
believe,  is  adapted  to  the  great  bulk 
of  the  transactions  of  navigation 
and  commerce,  and  when  any  case 
occurs  to  which  it  is  not  adapted, 
this  may  be  easily  provided  for  by 
express  stipulation.''  4  H.  L.  Cas. 
422. 

See  also  Thompson  v.  ffopper^ 
EIL  Bl.  &  Ell.  1088,  (reversing 
S.  C,  6  EIL  &  BL  172  ;)  Faw- 
eus  V.  Sarsfield,  6  Ell.  &  Bl.  202,  in 
the  Queen's  Bench,  Erley  J.,  die- 
senOente;  and  see  Jenkins  v.  ffey- 
cock,  8  Moore,  P.  C.  0. 361 ;  Michael 
V.  Tredunn,  17  C.  B.  551;  Bic- 
card  V.  Shepherd,  14  Moo.  P.  C. 
C.  471. 

"Where  however  a  vessel  insured 
by  a  time-policy  is  sent  to  sea  in  a 
state  not  fit  for  the  particular  voy- 
age, and,  without  encountering  any 
more  than  ordinary  risk,  is  obliged, 
owing  to  the  defective  state  in 
which  she  sailed,  to  put  into  port 
for  repair,  the  shipowner,  though 
the  defects  were  not  know   to  him, 


and  he  has  acted  without  firaud, 
cannot  recover  against  the  under- 
writers the  expenses  of  such  re- 
pairs as  were  rendered  necessary 
in  consequence  of  the  unseaworthy 
state  of  the  vessel,  though  there 
was  no  warranty  of  seaworthiness. 
Fawcus  V.  Sarsfleldy  6  Ell.  <&  Bl. 
192. 

So  if  a  ship  insured  in  a  time- 
policy,  is  knowingly  sent  to  sea  by 
the  assured  in  an  unseaworthy 
state,  and  is  lost  by  means  of  the 
unseaworthiness,  the  assured  ought 
not  to  be  allowed  to  recover  on  the 
policy:  (per  Cockbum,  C.  J^  in 
Thompson  v.  ffqpper,  EIL  B.  &  Ell. 
1054  ;)  and  in  order  to  constitute 
a  defence  in  an  action  on  such  a 
policy,  it  is  not  necessary  that  the 
unseaworthiness  should  have  been 
the  proximate  and  immediate  cause 
of  the  loss,  provided  it  can  be 
shown  to  have  been  so  connected 
with  the  loss  as  that  it  must  neces- 
sarily have  led  to  it.    lb. 

It  is  difficult  to  lay  down  what 
amounts  to  seaworthiness ;  it  may 
perhaps  be  defined  with  sufficient 
accuracy,  by  saying  that  the  ship 
ought  to  be  in  such  a  state  of  repair 
and  equipment  as  will  render  her 
suitable  for  the  voyage  she  is  about 
to  undertake.  A  want  of  seawor- 
thiness may  arise,  either,  first, 
from  defects  in  the  vessel  itself ; 
or,  secondly,  from  the  deficiency  or 
incompetency  of  the  master  and 
crew. 

A  ship  will  be  considered  as  un- 
seaworthy not  only  when  her  hull 
{Munro  v.  Vandam,  Park  on  Insur- 
ance, 469, 8th  ed. ;  Parker  v.  PottSy 
3  Dow,  27 ;  WaU  v.  Morris,  1  Dow, 
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82  ;  Dcfuglas  t.  Scaugall,  4  Dow, 
269),  masts,  or  nhih{Wedd$rbum 
y.  Belly  1  Campb.  1),  are  not  snch 
as  are  suitable  for  her  destined 
voyage,  that  is  to  say,  well  fur- 
nished, tight,  sound,  and  strong ; 
but  also  when  her  ground-tackling 
is  not  su£Seient  to  encounter  the 
ordinary  perils  of  the  sea  ;  and 
therefore  when  it  appeared  that  the 
best  bower-anchor  was  too  light 
and  the  cable  of  the  small  bower- 
anchor  wholly  defectiye,  it  was  held 
that  the  vessel  was  not  seaworthy. 
WiUne  y.  Geddes,  3  Dow,  57  ;  see 
also  ffarrmn  y.  DouglaSy  3  Ad.  & 
Ell.  396.  So  also  the  yessel  will 
not  be  seaworthy  if  she  haye  not 
sufficient  stores  and  supplies,  or 
eyen  sufficient  medicines  for  the 
yoyage  {Woolf  y.  Claggeit,  3  Esp. 
257 ;  and  see  Stewart  y.  WHson,  12 
Mees.  &  W.  11),  or  if  she  be  so 
heayily  or  so  improperly  laden  as 
to  be  unable  to  encounter  the 
yoyage.  Weir  y.  Aberdeen ,  2  B.  & 
Aid.  320. 

The  ship  will  not  be  considered 
seaworthy  unless  a  master  of  rea- 
sonably competent  skill  is  proyided. 
Thus,  in  Tait  y.  Levi,  U  East,  481, 
a  ship  was  insured  at  and  from 
Cork  to  the  ship's  loading  port  or 
ports  on  the  coast  of  Spain,  with- 
in the  Straits  of  Gibraltar,  inclu- 
ding Tarragona,  and  not  higher  up 
the  Mediterranean.  The  captain, 
through  entire  ignorance  of  the 
coast,  went  to  Barcelona,  an  ene- 
my's port,  which  is  higher  up  than 
Tarragona.  It  was  held  by  the 
Court  of  King's  Bench  that  there 
was  a  failure  of  the  implied  war- 
ranty on  the  part  of  the  assured. 


that  a  captain  of  competent  skill 
and  knowledge  for  the  declared 
purpose  of  the  yoyage  should  be 
proyided.  "  On  my  present  yiew 
of  the  case,"  said  Le  Blanc,  J., 
"  there  appears  to  me  to  haye  been 
an  incompetent  fitting  out  of  the 
ship  with  a  proper  master  for  the 
purpose  of  the  yoyage  insured. 
The  ship  was  to  be  fitted  out  in 
an  adequate  manner  to  secure  her 
from  going  higher  up  the  Medi- 
terranean than  Tarragona,  accord- 
ing to  the  exjH'ess  intenticm  of  the 
parties  :  the  owners  should  there- 
fore haye  put  on  board  a  captain 
of  sufficient  skill  to  distinguish 
the  port  of  Tarragona  from  the 
neighbouring  ports  on  the  coast ; 
and  if,  from  his  not  knowing  one 
port  frx)m  another,  he  goes  into  an 
enemy's  port  instead  of  the  port  of 
Tarragona,  which  it  was  his  duty 
to  distinguish  under  this  policy, 
there  appears  to  me  to  be  a  want 
of  sufficient  skill  in  the  captain  and 
crew  for  the  purpose  of  the  yoyage 
insured." 

It  has  eyen  been  decided  that  a 
ship  was  not  seaworthy  when  she 
had  sailed  on  a  yoyage  from  Mau- 
ritius to  England  without  a  person 
on  board  able  to  do  the  duties  of 
the  captain,  on  his  becoming  so  ill 
as  to  be  incompetent  to  continue 
in  charge  of  the  ship.  CUfford  y. 
Hmter,  1  Mood.  &  Malk.  103 ;  S.C. 
3  C.  &  P.  16. 

The  ship  will  not  be  seaworthy 
unless  she  is  provided  with  a  crew 
competent,  in  point  of  numbers  and 
skill,  to  perform  {Shore  y.  BeniaU^ 
7  B.  &  Cres.  798)  and  engaged 
for  {Forshaea  y.  Ckabert,  8  Bred 
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&  Bingh.  158)  the  whole  voyage 
insorecL  The  implied  warranty 
will,  as  we  shall  elsewhere  see,  be 
satisfied  if  the  crew  be  originally 
sufficient.  See  also  and  considcor 
Eucks  Y.  Thomtany  Holt's  N.  P. 
Bep.  30. 

If  a  ship  sail  ftom  a  port  where 
there  is  an  establishment  of  pilots, 
and  the  nature  of  the  navigation 
reqnireB  one,  the  yessel  will  not  be 
seaworthy  nnless  the  master  take 
a  pilot  on  board  (see  FkiG^  j. 
HmuUam,  2  Bam.  ^  Ad.  883 ) ;  and 
acc(»ding  to  the  decision  of  Law  t. 
HoOmgiworih,  7  T.  B.  160  (if  it  is 
still  to  be  considered  an  authority, 
96%ant$j  p.  129),  if  in  the  coarse  of 
the  voyage  the  mast^  arrive  in  a 
port  or  place  where  a  pilot  is  ne- 
cessary, and  take  <Hie  on  board,  he 
ought  not  to  dismiss  him  before  the 
necessity  has  ceased. 

Bat  if  a  vessel  sails  to  a  port 
where  the  estahhshment  is  sudi 
that  it  is  not  always  possible  to 
procure  the  assistance  of  a  pilot 
before  the  vessel  enters  into  the 
difficult  part  of  the  navigation, 
then,  as  the  law  compels  no  one  to 
perform  impossibilities,  all  that  it 
can  reasonably  require  in  such  a 
case  is,  that  the  master  use  all  rea- 
sonable effcxts  to  obtain  one.  If 
such  efforts  are  used  and  fail  of 
success,  it  is  not  material  that  in 
the  exercise  of  his  discretion  in  the 
navigation  of  the  ship,  in  the  ab- 
sence of  a  piloty  the  master  after- 
wards commits  an  error  by  which 
a  loss  is  incurred,  any  more  than  if 
he  does  so  in  any  other  part  of  the 
voyage,  always  supposing  that  he 
is  a  person  of  competent  skiU  and 


ability.    Philips  v.  HeadJam,  2  B. 
&  Ad.  380,  384. 

Ordinarily  the  proof  of  want  of 
seaworthiness  fidls  upon  the  un- 
derwriter, inasmuch  as  prvn&fam 
a  ship  will  be  deemed  seaworthy 
{Parker  v.  PoiUy  3  Dow,  31,  per 
Lord  Eldarij  0.)  ;  but  where  the 
inability  of  the  ship  to  perform  the 
voyage  becomes  evident  in  a  short 
time  from  the  commencement  of 
the  risk,  the  presomptiim  is  that  it 
was  from  causes  existing  before  her 
setting  sail  on  her  intended  voy- 
age, and  that  the  ship  was  not  then 
seaworthy ;  and  the  armsprobandi 
in  such  a  case  rests  with  the  as- 
sured, to  show  that  the  inability 
arose  from  causes  subsequent  to 
the  commencement  of  the  voyage. 
Per  mdon,  C,  in  Watsm  v.  Clark, 
1  Dow,  Bep.  336  ;  and  see  Munra 
V.  Vcrndam,  Park  on  Ins.  469,  8th 
ed. ;  Parker  v.  PottSy  8  Dow,  23  ; 
Douglas  v.  ScougcM,  4  Dow,  269. 

Seaworthiness  is  a  question  pe- 
culiarly for  the  determination  of  a 
jury.  Foskr  v.  Steels,  3  Bing.  N. 
C.  892  ;  Foster  v.  Alvez,  ib.  896. 
As  to  tjie  best  evidence  to  be.  given 
of  seaworthiness,  see  Thornton  v. 
Royal  Exchange  Company,  Peake 
25  ;  Beckwith  v.  Sydebotham,  1 
Camp.  116 ;  Barges  v.  Wickham,  3 
Best.  &  &n.  669. 

It  may  be  here  mentioned  that 
the  implied  warranty  of  seaworthi- 
ness may  be  dispensed  with,  by  the 
underwriters  admitting  the  sea- 
worthiness of  the  vessel  insured,  as 
where  the  policy  contains  a  clause 
by  which  the  vessel  was  ^  allowed 
to  be  seawOTthy  for  the  voyage.** 
ParfUt  V.  Thompson,  13  Mees.  & 
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W.  392  ;  Philips  V.  Naims,  4  C. 
B.  343. 

The  warranty  of  seaworthiness 
which  is  implied  as  to  the  ship  in 
an  ordinary  policy  of  marine  assu- 
rance does  not  extend  to  lighters 
employed  to  land  the  cargo.  There- 
fore where  there  was  a  declaration 
on  an  ordinary  policy  on  goods  from 
Liverpool  to  Melbourne,  "  includ- 
ing all  risk  to  and  from  ship/'  the 
policy  to  endure  until  the  goods 
should  be  discharged  and  safely 
landed  at  Melbourne,  alleging  da- 
mage by  perils  insured  against,  it 
was  held  that  a  plea  that  the 
damage  happened  after  the  goods 
had  been  discharged  from  the  ship 
and  while  they  were  in  a  lighter 
for  the  purpose  of  being  conveyed 
to  the  shore,  and  that  the  lighter  was 
not  seaworthy  for  the  purpose,  and 
that  the  damage  was  caused  solely 
by  such  unseaworthiness,  afforded 
no  defence  to  the  action.  Lane  v. 
Dixon,  1  Law  Eep.  (C.  P.)  412. 

4.  Implied  Warranly  that  the 
Ship  shall  he  properly  documented. 
— Another  implied  warranty  on  the 
part  of  the  owner  of  a  ship  insured, 
is  that  it  shall  be  provided  with 
those  documents  which  either  the 
general  law  of  nations  or  treaties 
with  particular  nations  require. 
Thus,  in  Bell  v.  CarstairSy  14  East, 
875,  a  policy  of  insurance  was  ef- 
fected by  the  plaintiffs,  as  agents  for 
American  citizens,  on  an  American 
ship  and  her  cargo,  but  no  express 
warranty  or  representation  was 
made  that  the  ship  or  cargo  were 
American.  The  Americans  were 
then  neutrals.    The  ship  and  cargo 


were  captured  by  a  French  ship, 
and  condemned  in  a  French  court 
as  prize,  upon  the  express  ground, 
stated  in  the  sentence  of  condem- 
nation, that  the  ship  was  not  pro- 
perly documented  according  to  the 
existing  treaty  between  France  and 
the  United  States  of  America.  It 
was  held  by  the  Court  of  King's 
Bench  that  the  neutrals  assured 
could  not  recover  their  loss  against 
the  British  underwriter,  although 
there  was  no  express  warranty  or 
representation  that  the  ship  was 
American.  "  If,"  said  Lord  Ellm- 
borough,  C.  J.,  "  the  condemnation 
has  been  occasioned  by  any  act  or 
neglect  on  the  part  of  the  assured, 
it  would  not  be  a  loss  against 
which  the  assured  would,  upon  any 
principle  of  reason  or  justice,  as 
applied  to  this  species  of  contract, 
be  required  to  indemnify  him.  The 
indemnity  stipulated  on  his  part 
being  only  against  the  perils  de- 
scribed in  the  policy,  as  far  as  they 
operate  upon  the  property  insured 
adversely,  and  not  through  the 
medium  of  any  act  or  neglect  on 
the  part  of  the  assured  himself, 
producing  the  loss  of  the  property 
insured.  ...  In  a  policy  on  ship 
(and  this,  whether  there  is  a  war- 
ranty or  representation  respecting 
the  nation  to  which  a  ship  belongs 
or  not),  as  the  shipowner  is  bound 
to  have  such  documents  as  are  re- 
quired by  treaties  with  particular 
nations  on  board,  to  evince  his  neu- 
trality in  respect  of  such  nations ; 
the  want  of  them  in  the  eyent  of 
capture,  and  when  the  production 
of  them  becomes  necessary^  is  moat 
material." 
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Although  where  there  is  an  ex^ 
press  wBTTBHtj  of  the  ship's  national 
character,  the  underwriters  will  be 
discharged  if  the  ship  be  not  pro- 
perly documented  at  the  time  of 
sailing  {Rich  v.  Parker^  7  T.  R. 
705),  in  the  case  of  a  mere  implied 
warranty,  the  existence  of  the  pro- 
per documents  on  board  at  the 
commencement  of  the  Toyage  is  im- 
material, if  they  are  produced  at  the 
time  of  capture.    Bell  v.  Carsfairs, 

14  East,  393,  394. 

In  determining  whether  a  ship 
has  been  condemned  by  a  foreign 
court  for  want  of  proper  papers, 
the  Court  will  look  into  the  alleged 
grounds  of  the  foreign  sentence  as 
well  as  at  the  sentence  itself  (see 
Bell  T.  Car  stair 8^  14  East,  374, 
392,  394),  and  not,  as  in  Christie 
V.  Secretan,  8  T.  R.  194,  confine 
itself  strictly  to  the  sentence. 

There  is  no  implied  warranty  on 
the  part  of  the  owner  of  goods  that 
a  ship  shall  be  properly  documented 
{Carruthers  v.  Gray^  3  Camp.  142; 

15  East,  35;  Dawson  y.  Atty^  7 
East,  367),  for  the  owner  of  goods, 
it  has  been  said,  is  not  liable  to 
suffer  in  respect  of  his  insurance, 
on  account  of  any  defect  in  the 
documents  belonging  to  the  ship, 
with  the  procurement  or  existence 
of  which  he  had  no  concern.  Per 
Lord  Ellenhoroughj  C.  J.,  in  Bell 
T.  Carstairs,  14  East,  394.  A  simi- 
lar argument  might  be  used  against 
a  warranty  of  seaworthiness  being 
implied  on  the  part  of  the  owner 
of  goods,  but,  as  we  have  before 
seen,  such  implied  warranty  is  fully 
established,  ante  127. 

Where  however  the  owner  of  the 


goods  insured  is  also  owner  of  the 
ship,  the  warranty  will  be  implied, 
so  as  to  discharge  the  underwriters 
from  all  loss  on  account  of  the 
goods,  if  the  vessel  be  not  properly 
documented.  Bell  v.  Gar  stairs,  14 
East,  374. 

The  implied  warranty  that  a  ship 
shall  be  properly  documented,  will 
be  satisfied  if  the  ship  have  on 
board  such  documents  as  are  re- 
quired, either  by  general  interna- 
tional law,  or  by  treaty  between 
her  own  country  and  that  of  any 
other  ship  by  which  she  may  be 
captured.  If  therefore  a  ship  has 
been  condemned  for  a  mere  breach 
of  a  private  ordinance  of  another 
country,  the  underwriters  will  not 
be  discharged.  Price  v.  BeUy  1 
East,  663;  and  see  Bell  v.  Brom- 
field,  15  East,  368,  ^v  Bayley,  J. 

A  register  is  not  a  document 
required  by  the  law  of  nations  as 
evidence  of  a  ship's  national  charac- 
ter; unless  therefore  the  possession 
of  one  can  be  shown  to  be  required 
by  some  treaty  between  the  coun- 
try of  the  captured  ship  and  of  the 
captors,  the  underwriters  will  not 
be  discharged  from  their  liability. 
Le  Cheminant  v.  Allnuit,  4  Taunt. 
367. 

When  a  ship  carries  simulated 
papers  without  the  consent  of  the 
underwriters,  the  owner  cannot  re- 
cover from  them  upon  a  loss  by 
capture  {Homeyer  v.  Lushington, 
15  East,  46;  3  Camp.  85;  Fomin 
V.  OswellyS  Camp.  357;  1  Mau.  & 
Selw.  393),  even  though  it  appear, 
by  the  sentence  of  the  foreign  prize 
court,  that  one  only  of  the  causes 
stated  for  the  condemnation  was 
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the   carrying    of   the    Bunolated  condemnation  of  the  ship  appears 

papers.    OsweU  v.  Vigney  15  East^  to  have  been  on  acconnt  of  her  car- 

70;  see  also  Steel  v.  Lacy^  8  Taunt,  rying  simulated  papers ;  or  if  that 

285.  cirQumstancCy  mixed  up  with  other 

Where  however,  by  the  terms  of  considerations,  operated  in  propor- 

the  policy,  the  assured  has  liberty  tion  at  all  as  the  ground  of  the 

to  carry  simulated  papers,  the  un-  condemnation.     Per  Lord  Ellen- 

derwriters  will  not  be  discharged  borough^  0.  J.,  in.  Bell  y.  Bramfield, 

from  the  loss,  if  the  sentence  of  the  15  East,  869. 
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Tn  theExcheq.  Chainher,  Mich.  Term,  7  Willl}\  Nov.  15,  1836- 

[reported   3   BXXGH.    N.  c,   966.] 

Ikbttbahcb — TotaIl  Loss — ^ Abandonment,] — Hidtn  insured  frotn 
Vaiparaiso  to  Bordeaux  free  of  particular  average,  unle$$  ike 
§hip  were  strandid,  arriving  at  Bio  Janeiro,  mi  thi'ir  waif  to 
Bwdeaux^  in  a  state  of  incipient  putridit}/^  occa&iontd  htj  a  leak 
in  ike  Akip,  were  Bold  for  a  fourth  of  their  value  at  Rio^  becanu 
htf  the  procesi  of  putrefaction  thcti  would  have  been  destroyed 
hefore  they  could  have  arrived  at  Bordeaux,  The  assured  re- 
ceiled  the  new*  of  the  damage  to  the  hidcB  and  of  their  sale  at  the 
mme  time  :  Held,  that  the  aBsured  might  recover  as  for  a  tutal 
loss  without  abandonmint 

Assumpnt  on  a  policy  of  assurance,  snb scribed  bj  the  defendant 
for  i'200.     Plea,  non-auunipsiL 

Bj  a  special  verdict  it  was  found  in  snbBt&nce  that  the  policy 
on  which  the  action  was  brought  was  effected  on  goods  per  the 
*  General  La  Faj^ette/  and  other  ship  or  &bips,  at  and  from,  among 
other  ports  or  places  in  the  Pacific  ocean,  Valparaiso,  to  any  port 
or  ports  in  France  and  the  United  Kingdom  of  Great  Britain,  with 
leave  to  tonch  and  trade  at  any  place  in  America  or  anywhere  else, 
to  effect  all  transshipments,  and  including  the  risk  of  craft  to  and 
from  the  vessel  or  vessels.  The  usual  perils  were  insured  against, 
and  the  policy,  which  was  for  £700^  had  the  following  memoran- 
dum subscribed: — '*N.B.  Com,  fish,  salt,  fruit,  Honrj  and  seed, 
are  warranted  free  from  average,  unless  general,  or  the  ship  be 
stranded.  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  war* 
ranted  free  from  average  under  five  per  cent.;  and  all  other  goods; 
also  the  ship  and  freight  are  warranted  free  from  average^  under 
three  per  cent>i  unless  general,  or  the  ship  be  stranded/'  The 
policy  was  declared  to  be  upon  goods,  specie,  or  bulhon,  as  interest 
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might  appear,  to  pay  average  on  each  species  of  goods  by  following 
landing  numbers  of  the  value  of  £100  each,  as  if  separately  in- 
sured. Cocoa  and  hides  free  of  particular  average  unless  the  ship 
were  stranded :  in  cases  of  average  on  the  hides  the  assurers  were 
to  pay  the  expense  of  washing  and  drying  in  full. 

Under  this  policy  the  plaintiff,  on  the  6th  of  May,  1831,  caused 
to  be  shipped  on  board  the  ship  *  Roxalane,'  at  Valpai-aiso,  for 
Bordeaux,  in  France,  1000  salted  hides  of  the  value  of  £1117,  his 
property,  which  hides  were  intended  to  be  insured  by  the  said 
policy,  and  were  duly  declared  thereupon,  and  a  bill  of  lading  duly 
signed  by  the  captain  in  the  ordinary  form. 

On  the  13th  of  May,  1831,  the  said  ship  being  seaworthy,  with 
the  said  1000  hides,  and  other  hides  on  board  thereof,  set  sail  from 
Valparaiso  aforesaid,  on  her  said  voyage  towards  Bordeaux.  On 
the  5th  of  June,  1831,  in  the  course  of  her  said  voyage,  the  said 
ship,  with  the  said  goods  on  board  thereof,  encountered  bad 
weather,  and  sprung  a  leak ;  and  it  thereby  became  necessary,  for 
the  safety  of  the  ship  and  cargo,  that  the  said  ship  should  put  into 
a  port  for  repair ;  and  the  said  ship  did  accordingly  put  into  Bio 
de  Janeiro,  in  Brazil,  being  the  nearest  port  for  repair. 

On  the  7th  of  July,  1831,  the  whole  of  her  cargo  was  there 
landed,  and  it  was  then  found  that  the  said  hides  were  damaged 
by  the  said  perils  and  dangers  of  the  seas,  as  follows,  that  is  to  say, 
that  they  had  been  washed  or  wetted  by  the  sea-water  which  had 
entered  into  the  vessel  through  the  said  leak,  and  also  by  the  effect 
of  the  dampness  produced  in  the  hold  by  the  leak ;  and  in  conse- 
quence thereof  a  partial  fermentation  ensued,  the  progress  of  which 
could  not  be  stopped  by  any  means  practicable  in  Bio  de  Janeiro ; 
and  in  consequence  of  the  progressive  putrefaction  of  the  said 
1000  hides,  it  was  impossible  to  carry  them,  or  any  part  thereof 
in  a  saleable  state  to  the  termination  of  the  voyage  for  which  they 
were  insured  :  if  it  had  been  attempted  to  take  them  to  Bordeaux, 
they  would  by  reason  of  such  progressive  putrefaction  as  aforesaid, 
have  altogether  lost  the  character  of  hides  before  they  arrived  there. 
On  the  27th  of  August,  1831,  at  Bio  de  Janeiro,  the  said  1000 
hides  in  the  said  policy  mentioned,  according  to  the  ordinances  of 
the  French  consul-general  there,  were  sold  by  public  auction  for 
the  gross  sum  of  £27  S  ;  the  same  were  bought  by  the  purchasers 
for  the  purpose  of  being  tanned,  and  were  tanned  accordingly. 
The  ship  '  Boxalane '  being  repaired  and  the  leak  stopped  which 
was  in  her  bottom,  she,  on  the  3rd  of  October,  1831,  sailed  from 
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Bio  de  Janeiro  without  the  said  hides  in  the  said  policy  mentioned, 
but  with  such  part  of  her  cargo  reloaded  on  board  as  had  not  been 
gold ;  and  in  the  course  of  her  voyage  from  Rio  de  Janeiroto  Bor- 
deaux, was  stranded  at  the  entrance  of  the  river  Garonne,  on  the 
29th  of  December,  1831.  The  earliest  intelligence  of  the  damage 
and  of  the  sale  of  the  said  1000  hides  was  received  at  the  same 
time  by  Messrs.  Devaux  and  Company,  the  agents  for  the  said 
plaintiflF,  by  a  letter  from  Bordeaux, 

The  Court  of  Common  Pleas,  after  two  arguments,  having  given 
judgment  for  the  defendant  (see  1  New  Cases,  526),  the  cause  was 
removed  by  error  into  the  Exchequer  Chamber,  where  it  was  ar- 
gued in  Easter  Vacation,  1886,  by  Mavle  for  the  plaintiff,  and  the 
Attorney-General  for  the  defendant. 

MatUe  for  the  plaintiff. 

First,  there  has  been  such  a  stranding  of  the  ship  as  to  entitle 
the  plaintiff  to  claim  and  recover  an  average  loss.  The  condition 
in  the  policy  must  be  taken  strictly,  and  the  insurer  having  con- 
sented to  abide  by  it  without  qualification,  it  is  immaterial  whether 
the  stranding  was  connected  with  the  loss  or  not.  Thus,  in  Burnet 
V.  Kensington  (see  7  T.  R.  210),  upon  a  similar  condition,  the  ship 
having  been  stranded  in  the  course  of  the  voyage,  the  underwriters 
were  held  liable  for  an  average  loss  arising  from  the  perils  of  the 
seas,  though  no  part  of  the  loss  arose  from  the  act  of  stranding ; 
and  so  strictly  has  such  a  condition  been  construed,  that  a  Joss 
occasioned  by  the  stranding  of  a  lighter  in  conveying  goods  from 
the  ship  has  been  held  not  to  be  a  stranding  of  the  ship  within  the 
meaning  of  the  condition.  Hoffman  v.  Marshall^  2  New  Cases, 
883. 

Secondly,  there  was  a  total  loss  of  such  a  nature  as,  whether 
actually  or  only  constructively  total,  to  render  unnecessary  a  notice 
of  abandonment. 

Such  notice  was  unnecessary,  because  notwithstanding  a  portion 
of  the  goods  remained  in  an  altered  shape,  upon  the  sale  of  them 
the  adventure  was  at  an  end.  The  Court  below,  in  deciding  that 
notice  of  abandonment  was  necessary,  relied  mainly  on  Mitchell 
V.  Edie,  1  T.  R.  608 ;  Allwood  v.  HenckeU,  Park,  Ins.  280 ;  and 
Hodgson  Y.  Blackiston,  Park,  Ins.  281.  In  the  two  first  of  these 
cases  the  sale  was  not  rendered  necessary  by  perils  insm*ed  against, 
and  in  neither  of  them  was  the  state  of  circumstances  before  the 
sale  such  as  to  make  the  prosecution  of  the  adventure  impossible, 
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and  to  amount  to  a  total  loss,  independently  of  the  assured  choosing 
to  treat  it  as  such;  consequently  if  there  had  been  no  sale,  a  notice 
of  abandonment  would  clearly  have  been  necessary.  In  the  third 
of  those  cases  it  is  not  stated  what  was  the  nature  of  the  loss;  the 
report  only  states  that  notice  of  abandonment  was  held  necessary, 
though  the  ship  and  cargo  had  been  sold  and  converted  into  money 
when  the  notice  of  the  loss  was  received.  It  therefore  only  amounts 
to  an  authority  that  the  sale  of  the  ship  and  cargo  does  not  of  itself 
render  unnecessary  a  notice  of  abandonment;  a  proposition  which 
is  not  denied  by  the  plaintiff  in  this  cause.  The  three  cases  are 
all  of  them  consistent  with  the  proposition  contended  for  by  the 
plaintiff,  that  where  a  loss  is  of  itself  total,  independently  of  the 
election  of  the  assured,  that  is,  where  the  subject  of  the  insurance 
is  placed,  by  the  peril  insured  against,  in  a  situation  which  renders 
the  prosecution  of  the  adventure  impossible,  notice  of  abandon- 
ment is  not  necessary.  The  cases  referred  to  only  establish  the 
proposition  not  inconsistent  with  the  preceding,  that  where  the 
perils  insured  against  have  reduced  the  subject  of  insurance  to  such 
a  state  as  not  to  render  the  adventure  impossible,  but  to  give  the 
assured  a  right,  by  notice  of  abandonment,  to  throw  it  upon  the 
underwriters;  and  when  the  loss  therefore  is  only  total  at  the 
election  of  the  assured,  and  a  notice  of  abandonment  is  necessary 
to  show  that  he  elects  so  to  treat  it,  a  sale  will  not  excuse  the  want 
of  such  notice.  Those  cases  therefore  are  not  authorities  for  the 
doctrine  in  support  of  which  they  are  cited  by  the  Court  of  Com- 
mon Pleas,  and  the  case  of  Cambridge  v.  Anderton^  2  B.  &  C.  691 ; 
1  Car.  k  P.  215  (in  which  Hodgson  v.  Blackiston  was  cited),  is 
directly  in  point  in  favour  of  the  plaintiff.  There  the  ship  having 
got  on  rocks,  and  experienced  persons  giving  it  as  their  opinion 
that  the  expenses  of  getting  off  and  repairing  her  would  exceed  her 
value  when  repaired,  the  captain  sold  her;  and  it  was  held  that  the 
assured  might  recover  for  a  total  loss,  without  abandonment,  not« 
withstanding  the  purchaser  afterwards  got  her  off  and  despatched 
her  on  a  voyage  to  England.  The  Court  below,  however,  relied 
on  principle  as  well  as  on  authorities,  and  the  reasoning  of  the 
Court  amounts  to  this :  that  an  abandonment  is  necessary,  because 
it  would  be  convenient  for  the  underwriter  to  have  early  notice  of 
the  intention  of  the  assured  to  call  upon  him,  in  order  that  he  may 
the  better  prepare  his  defence,  or  exercise  the  rights  belonging  to 
him  as  an  underwriter  with  respect  to  the  subject  insured.  This 
would  apply  to  make  a  notice  of  abandonment  necessary  in  all 
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cases  whatever  of  total  loss,  and  an  early  notice  of  claim  in  all 
cases  of  partial  loss ;  and  indeed  to  require  a  prompt  notice  in  all 
cases,  whether  arising  out  of  contracts  of  insurance  or  not,  where 
the  defendant  might  be  prejudiced  by  delay,  an  object  which  the 
Legislature  must  be  taken  to  have  provided  for  by  the  Statute  of 
Limitations.  The  necessity  of  notice  of  abandonment  however 
does  not  rest  on  this  principle,  but  arises  out  of  the  election  which 
the  assured  has  in  certain  cases  to  treat  the  loss  as  an  average  loss 
and  to  carry  out  the  adventure,  or  to  throw  the  risk  on  the  under- 
writers by  notice  of  abandonment ;  and  where  the  perils  insured 
against  have  rendered  such  an  election  impossible,  no  notice  of 
abandonment  is  necessary.  In  Read  v.  Bonham^  3  B.  &  B.  147, 
a  notice  of  abandonment  having  been  given,  which  the  Court  held 
sufficient,  the  plaintiff  was  not  called  upon  to  contend  it  was  un- 
necessary;  and  in  Parry  v.  Aberdein,  9  B.  &  C.  411,  the  plaintiffs 
having  heard  of  the  destruction  of  the  ship  before  they  heard  of 
the  subsequent  occurrences,  were  bound  to  abandon  if  they  meant 
to  claim  for  a  total  loss.  On  the  other  hand,  in  Doyle  v.  Dallasj 
1  Moo.  &  Rob.  48,  the  want  of  notice  of  abandonment  appears  to 
have  been  thought  immaterial ;  in  Robertson  v.  Clarke,  1  Bing. 
445,  where  the  ship  was  sold,  and  a  total  loss  recovered,  there  does 
not  appear  to  have  been  any  notice  of  abandonment ;  in  MtMett 
y.  Sheddetif  13  East,  304,  it  is  admitted  that  abandonment  is  not 
necessary  where  goods  are  sold  by  the  Court  of  Admiralty ;  and 
in  Cdogan  v.  London  Assurance  Company,  5  M.  &  S.  447,  Abbott, 
J.,  says,  ''  Abandonment  excludes  any  presumption  which  might 
have  arisen  from  the  silence  of  the  assured  that  they  meant  to 
adhere  to  the  adventure.''  Here  it  is  impossible  to  suppose  the 
assured  could  mean  to  adhere  to  the  adventure  when  he  knew  the 
result  was  ascertained  by  a  sale  of  which  he  had  received  the  pro- 
ceeds. 

Sir  J.  CampbeU^  Attorney-General,  contri, — 1st.  There  was  no 
stranding  for  which  the  underwriter  is  liable.  The  stranding 
intended  by.  the  parties  must  be  a  stranding  in  the  course  of  the 
adventure.  A  stranding  before  or  after  the  c^venture  is  wholly 
unconnected  with  it,  and  not  within  the  meaning  of  the  policy. 
Some  limitation  must  be  put  on  the  time  with  respect  to  which 
the  underwriter's  liability  is  to  attach,  as  the  liability  in  respect 
of  the  goods  commences  ?rith  their  being  put  on  board ;  so  it 
ceases  on  their  being  safely  landed. 
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2ndly.  This  was  not  a  total  loss,  for  though  the  hides  were  da- 
maged, they  still  existed  as  hides,  were  sold  as  such,  and  if  tanned, 
might  have  been  carried  to  Bordeaux.  There  would  not  have  been 
a  total  loss  therefore,  even  if  the  goods  had  not  been  excepted  by 
the  memorandum ;  but  being  so  excepted  d  fortiori,  they  could 
not  be  deemed  totally  lost  so  long  as  any  of  them  remained  in 
specie  at  the  termination  of  the  risk,  when  they  were  landed  at 
Rio  de  Janeiro.  The  assured  cannot  by  a  premature  sale  throw 
on  the  underwriter  a  liability  as  for  a  total  loss.  In  Dyson  v. 
Rowcroft,  3  B.  &  P.  474,  on  which  the  Court  of  Common  Pleas 
relied,  there  was  an  actual  total  loss  by  the  article  being  thrown 
overboard;  and  Manning  v.  Nunham,  3  Dougl.  130;  Park,  Ins. 
260 ;  2  Campb.  624  n.,  where  the  possibility  of  a  salvage  was  held 
not  to  exonerate  the  underwriter,  is  much  shaken  by  Olennie  v. 
London  Assurance  Company,  2  M.  &  S.  371,  where  the  under- 
writer was  discharged,  because  the  goods,  although  sold  for  less 
than  their  freight,  might  have  been  transmitted  to  their  destina- 
tion. In  Hunt  V.  Royal  Exchange  Assurance  Company,  5  M.  &  S. 
47,  it  was  held  that  a  loss  of  voyage  for  the  season  by  perils  of 
the  sea  was  not  a  ground  of  abandonment  upon  a  policy  of  goods 
with  a  clause  of  warranty  free  from  average,  as  where  the  cargo 
was  in  safety,  and  not  of  such  a  perishable  nature  as  to  make  the 
loss  of  a  voyage  a  loss  of  the  commodity,  although  the  ship  were 
rendered  incapable  of  proceeding  on  the  voyage.  In  Thompson  v. 
Royal  Exchange  Assurance  Company,  16  East,  214,  where  the 
ship  was  wrecked,  but  the  goods  were  brought  on  shore,  though 
in  a  very  damaged  state,  so  that  they  became  unprofitable  to  the 
insured,  it  was  held  that  the  underwriters  on  the  goods,  who  were 
freed  by  the  policy  from  particular  average,  could  not  be  made 
liable  as  for  a  total  loss  by  a  notice  of  abandonment.  And  Lord 
Ellenhorough  said,  "  All  the  goods  were  got  on  shore  and  saved, 
though  in  a  damaged  state.  If  this  can  be  converted  into  a  total 
loss  by  notice  of  abandonment,  the  clause  excepting  underwriters 
from  particular  average  may  as  well  be  struck  out  of  the  policy. 
We  can  only  look  to  the  time  when  the  loss  happened  and  the 
goods  were  landed ;  and  then  it  was  not  a  total  loss,  however  un- 
profitable they  might  afterwards  be."  And  that  decision  is  con- 
firmed by  M* Andrews  v.  Vaughan,  Park,  Ins.  185.  In  Anderson 
v.  WalUs,  2  M.  &  S.  240,  copper  and  iron  was  insured  from  Lon- 
don to  Quebec,  warranted  free  from  particular  average ;  the  ship 
was  driven  into  Kinsale,  and  being  detained  for  repairs,  so  that 
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she  could  not  proceed  to  Quebec  that  season^  tlie  iron,  which  was 
l^fttly  daraagedj  and  the  copper  were  sold  ;  but  notwithstanding 
the  ship  had  lost  her  Tojage,  the  loss  of  the  goods  was  held  not 
to  be  total.  So  here,  though  the  destined  market  for  the  hides 
was  lost,  the  hides  remaining  in  specie,  the  loss  was  not  total* 

Lastly,  in  order  to  enable  the  assured  to  recover,  an  abandott- 
ment  was  necessary,  and  the  cases  relied  upon  in  argument  and 
hy  the  Conrt  below,  to  which  may  be  added  Anderson  v,  Roifal 
Exchange  Company,  1  East^  ;iB,  are  not  outweighed  by  Cambridge 
V-  Andtrion  and  Midlett  v.  Shedden, — the  only  conflicting  d(ici- 
sions  which  bear  upon  the  point.  The  authority  of  Cambridge  v, 
Amierton  is  weakened  by  the  language  of  BayUtfy  J,,  in  Gardmr  v, 
Salvador^  Moo.  &  Rob,  116;  but  in  Cambridge  v,  Anderton,  as 
well  as  in  MuUett  r.  Shcdden^  abandonment  was  not  necessary, 
because  the  loss  was  indii?putably  total.  If  according  to  Mitckdl 
T.  Edie,  Allwood  v.  Henckell,  and  Hodgson  v,  Blackhton^  a  sale 
does  not  end  the  adventure  so  as  to  exonerate  the  assured  from 
giving  notice  of  abandonment,  neither  will  the  receipt  of  the 
money  nor  the  intelligence  of  the  sale  coming  at  the  same  time  as 
the  intelligence  of  the  loss :  that  does  not  carry  the  matter  further 
than  the  sale*  Here  the  money  produced  by  the  sale  of  the  hides 
became  vested  in  the  assured  ;  he  has  a  right  to  keep  it,  and  if  he 
thought  fit,  to  ti"«at  the  loss  as  partial ;  and  whenever  the  assured 
may  treat  a  loss  as  partial,  an  abandonment  is  necessary  to  make 
it  a  total  loss. 

Mauk  was  heard  in  reply  ;  and  with '  respect  to  Hunt  v.  Royal 
Exchange  Asmirance  Company,  ThompBon  v.  Royal  Exchange 
Asmivance  Company,  and  Anderson  v.  WalllSf  observed  that  tlie 
goods  were  not  of  such  a  nature  or  damaged  in  such  a  way  as  to 
render  it  impossible,  as  in  the  present  case,  to  forward  them  to 
their  original  destination.  Cur,  adi\  vuU^ 


Lord  Abixgeb,  C.B, — This  was  a  writ  of  error  upon  the  judg- 
ment of  the  Court  of  Common  Pleas,  in  an  action  on  a  policy  of 
insurance  upon  goods  by  the  *  Roxalane '  at  and  from  any  ports  or 
places  in  South  America  to  a  port  in  France  or  in  the  United  King- 
dom, with  various  liberties  not  material  to  be  mentioned.  By  a 
written  memorandum  at  the  foot  of  tlie  policy,  the  insurance  was 
declared  to  be  on  hides  shipped  at  Valparaiso,  free  of  average^ 
unUsi  the  ship  should  be  stnifuledt  and  in  case  of  aTeruge  loss  the 
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imderwiiiers  were  to  pay  the  expense  of  washing  and  drying  in 
full.  The  declaration  contains  the  usual  ayennents,  and  states 
that  the  hides  were  shipped  at  Valparaiso,  that  the  vessel  set  sail 
with  them  on  board  for  Bordeaux,  a  port  in  France,  and  that  in 
the  course  of  the  voyage  the  hides  became  lost  by  the  perils  of  the 
sea,  and  never  arrived  at  Bordeaux. 

The  plea  is  the  general  issue. 

It  appears  by  the  recprd,  that  the  cause  was  tried  and  a  special 
verdict  found,  which  after  stating  the  facts  necessary  to  support 
those  parts  of  the  declaration  upon  which  no  question  arises,  sets 
forth  the  loss  in  substance  as  follows : — *'  That  the  hides  of  the 
value  of  £1000  having  been  shipped  in  the  vessel,  she  set  sail  on 
her  voyage,  in  the  progress  of  which  she  encountered  perils  of  the 
sea  and  sprang  a  leak,  in  consequence  of  which  she  was  compelled 
to  put  into  Kio  Janeiro,  being  the  nearest  port ;  that  her  cargo 
was  taken  out  and  landed  when  it  was  found,  as  the  fact  was,  that 
the  hides  were  damaged  by  the  perils  of  the  sea,  and  by  reason  of 
their  being  wetted  by  the  water  issuing  through  the  leak,  and  of 
the  consequent  dampness  of  the  hold,  they  were  undergoing  a 
process  of  fermentation,  which  could  not  be  checked ;  and  that,  in 
consequence  of  their  progressive  putrefaction,  it  was  impossible  to 
carry  them  dr  any  part  of  them  in  a  saleable  state  to  the  termina- 
tion of  the  voyage ;  and  that  if  it  had  been  attempted  to  take 
them  to  Bordeaux,  they  would  in  consequence  of  the  putrefaction 
have  lost  the  character  of  hides  before  their  arrival  The  special 
verdict  further  states  that  the  hides  were  in  consequence  sold  at 
Eio  Janeiro,  by  order  of  the  French  Consul  there,  for  the  sum  of 
£270;  that  they  were  purchased  to  be  tanned,  and  were  after- 
wards tanned.  That  the  ship  being  repaired,  set  sail  for  Bordeaux, 
and  was  stranded  upon  entering  the  Garonne;  and  that  the 
earliest  intelligence  of  the  damage  and  the  sale  were  received  at 
the  same  time  in  a  letter  from  Bordeaux. 

The  judgment  is  entered  for  the  defendant,  to  set  aside  which 
judgment  this  writ  of  error  is  brought.  The  stranding  of  the  vessel 
upon  entering  the  river  Garonne,  in  her  passage  to  Bordeaux,  is 
introduced  into  the  special  verdict  with  a  view  to  meet  the  sup- 
posed case  of  a  partial  loss ;  and  it  has  been  contended,  that  the 
fact  of  stranding  being  a  condition  to  let  in  the  claim  for  a  partial 
loss,  it  is  not  material  whether  the  stranding  takes  place  whilst 
the  goods  insured  are  on  board  or  after  they  have  been  landed. 
We  are  not  prepared  to  adopt  that  conclusion,  but  the  view  we 
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take  of  this  case  renders  it  unnecessary  to  enter  into  any  discus- 
sion of  the  argument  or  to  pronounce  any  opinion  upon  it. 

It  appears  from  the  report  of  the  judgment  of  the  Court  of 
Common  Pleas  upon  the  case,  that  the  learned  Judges  were  of 
opinion  that  there  was  a  constructive  total  loss  in  case  it  had  been 
followed  by  an  abandonment  to  the  underwriters,  and  that  their 
judgment  for  the  defendant  was  grounded  upon  the  want  of  such 
an  abandonment.  It  has  been  urged  before  us  in  support  of  the 
judgment,  first,  that  there  was  no  total  loss;  secondly,  that  if 
there  were  any  circumstances  which  might  have  amounted  to 
more  than  an  average  or  partial  loss,  they  were  not  such  as  with- 
out an  abandonment  could  have  been  converted  into  a  total  loss. 

Upon  the  first  point  it  has  been  contended,  that  even  if  these 
goods  had  not  been  excepted  from  average  loss  by  the  memoran- 
dum unless  upon  the  condition  of  stranding,  there  would  not  in 
this  case  have  been  a  total  loss,  and  that  d  fortiori  being  goods  so 
expressly  excepted  from  average  loss  by  the  memorandum,  they 
could  not  become  totally  lost  so  long  as  any  part  of  them  remained 
f  ft  specie  at  the  termination  of  the  risk ;  that  the  risk  terminated 
when  the  goods  were  taken  out  at  Bio  de  Janeiro,  when  they  were 
so  far  firom  being  destroyed  by  the  perils  of  the  sea  that  they  were 
actually  sold  as  hides  and  were  capable  of  being  tanned.  It 
appears  to  us  that  there  is  no  ground  whatever  for  this  assumed 
distinction  between  goods  that  are  subject  to  a  partial  loss  uncon- 
ditionally and  goods  excepted  by  the  memorandum  from  such 
los&  The  interest  which  the  assured  may  have  in  certain  cases 
to  convert  a  partial  loss  into  a  total  loss,  may  be  a  fair  argument 
to  a  jury  upon  a  doubtful  question  of  fact  as  to  the  nature  of  the 
loss  or  the  motive  for  an  abandonment,  and  in  the  same  view  that 
interest  has  been  adverted  to  occasionally  by  Judges  where  the 
conclusions  to  be  drawn  were  from  facts  upon  a  special  case,  or 
upon  a  motion  for  a  new  trial,  were  open  to  discussion.  But  there 
is  neither  authority  nor  principle  for  the  distinction  in  point  of 
law ;  whether  a  loss  be  total  or  partial  in  its  nature  must  depend 
upon  general  principles.  The  memorandum  does  not  vary  the  rules 
upon  which  the  loss  shall  be  partial  or  total ;  it  does  no  more 
than  preclude  the  indemnity  for  an  ascertained  partial  loss,  except 
on  certain  conditions.  It  has  no  application  whatever  to  a  total 
loss  or  to  the  principle  on  which  a  total  loss  is  to  be  ascertained. 

Dismissing  this  distinction,  then,  the  argument  rests  upon  the 
position  that  if  at  the  termination  of  the  risk  the  goods  remain  in 
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specie,  however  damaged,  there  is  not  a  total  loss.  Now  the  posi- 
tion may  be  just,  if  by  the  **  termination  of  the  risk  "  is  meant  the 
arrival  of  the  goods  at  their  place  of  destination  according  to  the 
terms  of  the  policy.  But  there  is  a  fallacy  in  applying  these 
words  to  the  termination  of  the  adventure  before  that  period  by  a 
peril  of  the  sea.  The  object  of  the  policy  is  to  obtain  an  indemnity 
for  any  loss  that  the  assured  may  sustain  by  the  goods  being  pre- 
vented by  the  perils  of  the  sea  from  arriving  in  safety  at  the  port 
of  their  destination.  K  by  reason  of  the  perils  insured  against, 
the  goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to 
have  terminated  at  the  moment  when  the  goods  are  finally  sepa- 
rated from  the  vessel,  whether  upon  such  an  event  the  loss  is 
total  or  partial  no  doubt  depends  upon  circumstances.  But  the 
existence  of  the  goods,  or  any  part  of  them,  in  specie,  is  neither 
a  conclusive  nor  in  many  cases  a  material  circumstance  to  that 
question.  If  the  goods  are  of  an  imperishable  nature,  if  the 
assured  become  possessed  or  can  have  the  control  of  them,  if 
they  have  still  an  opportunity  of  sending  them  to  their  destina- 
tion, the  mere  retardation  of  their  arrival  at  their  original  port 
may  be  of  no  prejudice  to  them  beyond  the  expense  of  reship- 
ment  in  another  vessel.  In  such  a  case  the  loss  can  be  but  a 
partial  loss,  and  must  be  so  deemed  even  though  the  assured 
should,  for  some  real  or  supposed  advantage  to  themselves,  elect 
to  sell  the  goods  where  they  have  been  landed,  instead  of  taking 
measures  to  transmit  them  to  their  original  destination.  But  if 
the  goods  once  damaged  by  the  perils  of  the  sea,  and  necessarily 
landed  before  the  termination  of  the  voyage,  are  by  reason  of  that 
damage  in  such  a  state,  though  the  species  be  not  utterly  de- 
stroyed, that  they  cannot  with  safety  be  reshipped  into  the  same 
or  any  other  vessel, — ^if  it  be  certain  that,  before  the  termination 
of  the  original  voyage,  the  species  itself  would  disappear,  and 
the  goods  assume  a  new  form,  losing  aU  their  original  character, 
— if,  though  imperishable,  they  are  in  the  hands  of  strangers 
not  under  the  control  of  the  assured, — ^if,  by  any  circumstances 
over  which  he  has  no  control,  they  can  never  or  within  no 
assignable  period  be  brought  to  their  original  destination, — ^in  any 
of  these  cases  the  aircumstance  of  their  existing  in  specie  at  that 
forced  termination  of  the  risk  is  of  no  importance.  The  loss  is  in 
its  nature  total  to  him  who  has  no  means  of  recovering  his  goods, 
wtfether  his  inability  arises  from  their  annihilation  or  from  any  other 
insuperable  obstacle.     Accordmgly  in  the  case  of  Hunt  and  others 
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r,  Tht  Ryyal  Exchange  Assurance  (5  M.  &  S*  17),  wliicli  was  cited 
by  the  Attorney- General  in  support  of  his  argument,  the  judg* 
ment  of  Lord  Ellcnborough  contains  a  very  important  paftsage, 
which  distingtiishes  it  from  the  present  case.     He  says,  "  If  indeed 
the  cargo  had  been  of  a  perishable  nature,  tliis  would  not  have  been 
a  c»^e  of  retardation  only,  but  of  destruction  of  the  thing  assured  ;" 
and  further  he  says,  "  I  cannot  necessarily  infer  that  the  flour  would 
be  changed  in  quality  and  condition  by  the  delay  from  November 
to  April,  so  as  to  incur  any  material  damage  operating  a  destruction 
of  the  thing  insnredi"      In  the  case  of  Anderson  v.  Wallig  (2  M.  &  S, 
240),  which  was  also  relied  upon,  the  goods  consisted  of  copper, 
which  was  wholly  uninjured^  and  of  iron,  which  was  partially  da- 
maged*    The  assured  by  their  own  agent  had  possession  of  tbem, 
the  ship  was  capable  of  repair,  and  might  have  prosecuted,  and  did, 
in  four  weeks  after  the  accident,  sail  upon  another  voyage ;  the 
only  pretence  for  a  total  loss  was  tlie  retardation  of  the  voyage,  upon 
which  ground,  combined  with  the  other  circumstances,  the  Court 
held  the  loss  not  to  be  total.     But  it  is  clear  from  the  judgment  of 
the  Court,  that  if  by  reason  of  the  perils  of  the  sea  the  goods  could 
never  have  been  sent  to  theii*  destination,  the  loss  would  have  been 
held  to  be  total.    In  like  manner  it  will  be  found  in  the  other  cases 
cited  upon  this  part  of  the  argument,  that  there  has  always  existed 
one  or  more  other  circumstances  in  combination  with  that  of  the 
goods  existing  in  specie ^  to  induce  the  judgment  that  the  loss  was 
not  total,  as  in  Gknnle  v.  The  Land.  Assur.  Co,  (2  M.  *fc  S.  371). 
The  rice  had  arrived  at  its  port  of  destination,  and  though  damaged 
was  deKvered  to  the  consignees,  and  in  a  saleable  state  as  rice*     la 
Thompson  v,  TkcRoyal  Exchange  Abbut.  Co.  (16  East,  214),  the  to- 
bacco and  sugar,  though  damaged  by  the  perils  of  the  sea,  were  in 
the  hands  of  the  owner  at  Heligoland,  and,  as  stated  by  Lord  Ellen- 
hoTongh  in  his  judgment,  might  for  anything  that  appeared  have  been 
forwarded  to  their  port  of  destination.     In  Anderson  v.  The  Royal 
Exchange  Aimr,  Co.  {7  East,  38),  the  wheat  was  partly  saved,  was  in 
th^  hands  of  the  shipper  at  Waterford,  was  kiln-dried  and  might 
have  been  forwarded,  as  the  rest  of  the  cargo  was  after  the  same 
operation,  to  its  port  of  destination  ;  but  the  owner,  after  dealing 
with  it  for  some  time  as  his  own,  abandoned  it  too  late,  even  if  he 
ever  had  a  right  to  abandon  it  at  all.     In  the  case  before  us,  the 
jury  have  found  that  the  hides  were  so  far  damaged  by  the  perils 
of  the  sea,  that  they  never  could  have  arrived  in  the  form  of 
hides.     By  the  process  of  fermentation  and  putrefaction  which 
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had  commeiiced,  a  total  destrucfion  of  them  before  their  arrival 
at  the  port  of  destination  became  as  inevitable  as  if  they  had 
been  cast  into  the  sea  or  consumed  by  fire.  Their  destruction 
not  being  consummated  at  the  time  they  were  taken  out  of  the 
vessel,  they  became  in  that  state  a  salvage  for  the  benefit  of  the 
party  who  was  to  sustain  the  loss,  and  were  accordingly  sold,  and 
the  facts  of  the  loss  and  the  sale  were  made  known  at  the  same 
time  to  the  assured.  Neither  he  nor  the  underwriters  could  at 
that  time  exercise  any  control  over  them,  or  by  any  int^ference 
alter  the  consequences.  It  appears  to  us  therefore  that  this  was 
not  the  case  of  what  has  been  called  a  constructive  loss,  but  of  an 
absolute  total  loss  of  the  goods.  They  could  never  arrive,  and 
at  the  same  moment  when  the  intelligence  of  the  loss  arrived  all 
speculation  was  at  an  end.  It  has  indeed  been  strenuously  con- 
tended before  us  that  the  sale  of  the  hides  whilst  they  remained 
in  specie  rendered  abandonment  necessary  to  make  the  loss  total ; 
that  the  money  produced  at  the  sale  became  vested  in  the  assured ; 
that  he  had  an  undoubted  right  to  keep  it  if  he  thou^t  proper^ 
and  to  treat  the  loss  as  partial;  and  that  whenever  it  is  in  his 
power  to  treat  the  loss  as  partial^  an  abandonment  is  necessary 
to  make  it  a  total  loss.  The  assured  certainly  has  always  an  option 
to  claim  or  not,  but  his  abstaining  from  his  right  does  not  alter  the 
nature  of  it ;  and  if  it  be  true  that  the  proceeds  of  the  sale  vested 
in  him,  they  would  equally  have  done  so  if,  instead  of  being  sold 
in  speciCy  the  hides  had  actually  changed  their  form  and  been  sold 
as  glue,  or  manure,  or  ashes.  The  argument  therefore  in  effect  re- 
resolves  itself  into  this  question,  whether  when  a  total  loss  has 
taken  place  before  the  termination  of  the  risk  insured^withasalvagt 
of  some  portion  of  the  subject  insured^  which  has  been  converted  into 
money  y  the  insured  is  bound  to  abandon  before  he  can  recover  for  a 
total  loss.  If  any  doubt  should  still  exist  upon  this  point,  it  is 
important  that  it  should  be  well  considered  and  determined. 

The  history  of  our  own  law  furnishes  few,  if  any  illustrations  of 
the  subject  of  abandonment  before  the  time  of  Lord  Mansfield^ 
That  great  judge  was  obliged  to  resort  to  the  aid  of  foreign  codesy 
and  to  the  opinion  of  foreign  jurists,  for  the  rules  and  principles 
which  he  laid  down  in  the  leading  cases  of  Ooss  v.  Withers  (2 
Burr.  688)  and  Hamilton  v.  Mendez  (1  W.  Black.  276).  Bui  even 
those  principles  are,  comparatively  speaking,  of  modem  date.  The 
most  ancient  codes  of  the  Law  Maritime,  when  it  was  considered  a 
part  of  the  law  of  nations,  contain  no  chapter  upon  a88uniiice8» 
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neither  do  the  earliest  municipal  codes,  nor  the  earliest  treatises 
upon  assurances  make  any  mention  of  abandonment;  when  a  policy 
of  assurance  was  considered  in  the  nature  of  a  wager  without  re- 
ference to  any  actual  interest  possessed  by  the  assured,  it  was  need- 
less to  treat  of  abandonment.     The  code  of  Florence,  which  bears 
date  1523,  contains  no  allusion  to  that  topic.    The  decisions  of  the 
rota  of  Genoa,  at  the  time  when  that  state  was  most  eminent  for 
its  naval  power  and  commercial  enterprise,  have  been  preserved  by 
Straccha.    Amongst  them  are  found  many  cases  of  insurance  upon 
sea  risks;  not  one  of  them  turns  upon  any  question  of  abandonment,^ 
or  contains  any  allusion  to  that  subject     The  same  author  has 
written  a  very  elaborate  treatise  upon  assurances,  but  is  equally 
silent  upon  the  subject  of  abandonment.  He  has  also  preserved  in 
that  treatise  the  form  of  a  policy  bearing  date  at  Ancona,  October 
20th,  1567,  which  he  says  was  at  that  time  in  general  use  amongst 
the  states  of  Italy.     From  the  terms  of  that  policy  it  is  difficult  to 
infer  any  right  or  duty  of  abandonment.     It  contains  this  clause : 
**  Et  si  delle  mercantie  assecurate  intervenisse  o  fosse  intervenuto 
alcun  disastro,  li  assecuratorij  debbono  dare  et  pagare  quelli  danari 
assecurati  al  detto  assecurato  fra  mesi  due  dal  di  che  in  Ancona  ne 
fosse  vera  nuova.    £t  si  pretendessero  per  ragione  alcuna  dire  in 
contrario,  non  possono  esser  uditi  da  corte,  gindice,  o  magbtrato 
alcuno,  si  prima  non  averanno  pagati  effectualmente  danari  con- 
tanti."    So  that  not  only  two  months  after  the  credible  news  of 
any  disaster  was  the  underwriter  bound  to  pay  a  total  loss,  but  if 
he  meant  to  contest  the  claim,  he  was  within  that  time  to  purchase 
the  right  of  litigation  by  first  paying  the  sum  insured.    It  was  how- 
ever to  be  restored  to  him  in  the  event  of  his  success.     There  is 
also  a  clause  in  the  policy  by  which  if  there  was  no  account  of  the 
ship  for  twelve  months,  the  underwriter  was  bound  to  pay  at  the 
end  of  that  time,  subject  to  restitution  if  the  ship  should  after- 
wards arrive, — a  provision  wholly  inconsistent  with  any  notion  of 
abandonment.     The  same  law  probably  prevailed  at  that  period 
throughout  the  states  of  Italy.    But  when  assurances  came  to  be 
eonsodered  as  contracts  <^  indemnity  and  not  as  mere  wagers,  it 
beeame  necessary  to  make  some  rules  for  the  conduct  of  the  par- 
ties where  the  loss  was  partial,  as  well  as  to  secure  to  the  assured, 
when  it  was  total,  the  full  measure  of  his  indemnity  and  no  more. 
The  obligation  of  abandonment  was  the  necessary  consequence  of 
confining  the  object  ot  the  contract  to  a  strict  indemnity.  Accord- 
ingly we  find  in  the  chapter  of  assurances  in  the  civil  statutes  of 
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Genoa  in  1610,  the  disaster  upon  which  the  underwriter  is  bound 
to  pay  is  limited  and  defined  to  be  the  incapacity  of  the  ship  to  pro- 
ceed within  a  month  after  she  has  been  disabled,  or  the  detention 
of  her  by  force  and  the  compulsory  dereliction  of  her  voyage, 
whereby  she  is  forced  to  land  the  goods  insured.  In  those  cases 
the  assured  may  either  abandon  the  goods  and  demand  the  full 
insurance,  or  make  up  the  amount  of  the  loss  and  demand  it  from 
the  underwriters,  who,  if  it  amount  to  fifty  per  cent.,  shall  have 
their  option  either  to  pay  that  sum  and  leave  the  goods  to  the 
assured  or  to  pay  the  whole  and  take  the  goods.  By  the  same  law 
wager  policies  are  prohibited  and  declared  void.  Here  it  is  obvious 
that  the  object  of  the  law  was  to  limit  the  claim  of  the  assured  to 
a  strict  indemnity.  The  same  principle  will  be  found  in  various 
codes  of  the  other  maritime  states  of  Europe  in  which  abandon- 
ment is  mentioned,  though  it  must  be  admitted  that  the  rules 
they  have  respectively  adopted  are  very  different.  In  some  aban- 
donment is  merely  permissive  and  limited  to  very  few  cases.  In 
others,  as  in  the  codes  of  Rotterdam  and- Amsterdam,  abandonment 
was  imperative,  even  in  the  case  of  an  absolute  total  loss.  Such 
seems  to  have  been  the  law  of  France  as  established  by  the  ordi- 
nances of  Louis  XIV.  in  1681.  From  the  words  of  that  code  in- 
deed it  might  be  thought  that  they  were  only  intended  to  prohibit 
it  in  all  but  the  specified  cases,  and  not  to  enforce  it  as  a  prelimi- 
nary condition  for  recovering  an  absolute  total  loss  :  **  Ne  pourra 
le  d^laissement  6tre  fait  qu'en  cas  de  prise,  naufrage,  bris,  ^chou- 
ment,  arrfet  de  prince,  ou  perte  entiSre  des  effets  assures  :  et  tous 
autres  dommages  ne  serent  reputes  qu'avaries."  Emerigon,  in  his 
'  Treatise  des  Assurances,'  c.  17,  s.  1,  remarks  that  abandonment 
presents  to  the  mind  the  idea  of  a  thing  existing  in  whole  or  in 
part,  or  at  least  the  idea  of  a  doubtful  existence,  for  it  appears  ab- 
surd to  announce  to  the  assurers  a  thing  of  which  the  absolute  loss 
is  already  established.  Nevertheless  he  says,  "  According  to  our 
Maritime  Laws  one  may  abandon  to  the  underwriter  a  thing  en- 
tirely lost,  and,  however  singular  it  may  appear,  the  law  requires  the 
form  of  an  abandonment  in  the  process  of  an  action  de  dilaissement, 
though  it  be  stated  that  the  goods  have  absolutely  ceased  to  exist;" 
this  apparent  inconsistency  in  the  law  of  France  is  now  removed  by 
the  Code  Napoleon.  Under  the  title  du  Dilaissement  in  the  Code 
de  Commerce^  there  are  seven  cases  enumerated  in  which  abandon- 
ment is  permitted,  amongst  which  the  '^  perte  enti^re  des  effets 
assures''  is  not  to  be  found.     There  is  indeed  a  power  given  to 
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abondoti  in  case  the  loss  or  damage  of  the  goods  msured  amount  to 
three-fourths,  but  the  necessity  of  making  an  abandonment  in  case 
of  the  entire  loss  seems  to  be  guarded  against  expressly  by  the 
article  Z72,  which  provides  "that  the  abandonment  shall  extend  to 
nothing  but  those  effects  which  are  the  object  of  the  assurance  wid 
the  risk," 

But  wlifttever  lights  might  have  been  heretofore  derired  from 
foreign  codes  and  jurists,  tJie  practice  of  insurance  in  England  has 
been  so  extensive  and  the  questions  arising  upon  every  branch  of 
it  have  been  so  thoroughly  considered  and  settled,  that  we  need 
not  now  look  beyond  the  aiithorities  of  Hie  English  law  to  illus- 
trate the  principle  on  which  tlie  doctrine  of  abandonment  rests,  and 
the  consequences  which  result  from  it.     It  is  indeed  satisfjictor)"  to 
know,  that  however  the  laws  of  foreign  states  upon  this  subject  may 
Tary  from  each  other,  or  from  our  own,  they  are  all  directeti  to  the 
common  object  of  making  the  contract  of  insurance  a  contract  of 
iuderanity  and  no  tiling  more*     Upon  tiiat  principle  is  founiled  Uie 
whole  doctrine  of  abandonment  in  our  law ;  tlie  underwriter  en- 
gages that  the  object  of  the  assurance  shall  arrive  in  safety  at  its 
destined  termination.    If  in  the  progress  of  the  voyage  it  hecomea 
totiiUy  destroyed  or  annihilated,  or  if  it  be  placed  by  reason  of  the 
perils  against  which  he  insures  in  such  a  position  that  it  is  wholly 
out  of  the  power  of  the  assured  or  of  the  underwriter  to  procure 
its  arrival,  he  is  boimd  by  the  very  letter  of  his  contract  to  pay  the 
&nm  insured.      But  there  are  intermediate  cases, — tliere  may  be  a 
capture,  which,  though  prtmd /a  cie  a  total  loss,  may  be  followed  by 
a  recapture,  which   wo  old   revest   tlie   property  in  the  assured. 
There  may  he  a  forcible  detention  which  may  speedily  terminate, 
or  may  last  so  long  as  to  end  in  the  impossibility  of  bringing  the 
Bhip  or  the  goods  to  their  destination.     There  may  be  some  other 
peril  which  renders  the  ship  unnavigable,  without  any  reasonable 
hope  of  repair,  or  by  which  the  goods  are  partly  lost,  or  so  dam- 
aged that  they  are  not  worth  the  expense  of  bringing  them  or  what 
remains  of  them  to  tlieir  destination.      In  all  these  or  any  similar 
eases,  if  a  prudent  man  not  insured  would  decline  any  further 
expense  in  prosecuting  an  adventure  the  termination  of  which 
will  probably  never  be  successfully  accomplishedj  a  party  insured 
may,  for  his  own  benefit  as  well  as  that  of  the  underwriter,  treat 
the  ease  as  one  of  total  loss,  and  demand  the  full  sum  insured. 
But  if  he  elects  to  do  this,  as  the  thing  insured  or  a  portion  of  it 
atiU  exists,  and  is  vested  in  him,  the  very  principle  of  the  indem- 
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nity  requires  that  he  should  make  a  cession  of  all  his  right  to  the 
recovery  of  it,  and  that  too  within  a  reasonable  time  after  he  re- 
ceives the  intelligence  of  the  accident,  that  the  underwriter  may 
be  entitled  to  all  the  benefit  of  what  may  still  be  of  any  value ;  and 
that  he  may,  if  he  pleases,  take  measures  at  his  own  cost  for  re- 
alizing or  increasing  that  value.  In  all  these  cases  not  only  the 
thing  assured  or  part  of  it  is  supposed  to  exist  in  tpecie,  but  there 
is  a  possibility,  however  remote,  of  its  arriving  at  its  destination, 
or  at  least  of  its  value  being  in  some  way  affected  by  the  measures 
that  may  be  adopted  for  the  recovery  or  preservation  of  it.  If  the 
assured  prefers  the  chance  of  any  advantage  that  may  result  to 
him  beyond  the  value  insured,  he  is  at  liberty  to  do  so ;  but  then 
he  must  also  abide  the  risk  of  the  arrival  of  the  thing  insured  in 
such  a  state  as  to  entitle  him  to  no  more  than  a  partial  loss.  I^ 
in  the  event,  the  loss  should  become  absolute,  the  underwriter  is 
not  the  less  liable  upon  his  contract,  because  the  insured  has  used 
his  own  exertions  to  preserve  the  thing  assured,  or  has  postponed 
his  claim  till  that  event  of  a  total  loss  has  become  certain  which 
was  uncertain  before.  In  the  language  of  Lord  EUenborough^  in 
the  case  of  MeUish  v.  Andrewi  (15  East,  13),  ''it  is  an  estabUshed 
and  familiar  rule  of  insurance,  that  when  the  thing  insured  sub- 
sists in  specie,  and  there  is  a  chance  of  its  recovery,  there  must 
be  an  abandonment.  A  party  is  not  in  any  case  obliged  to 
abandon,  neither  wiU  the  want  of  an  abandonment  oust  him  of 
his  claim  for  that  which  is  in  fact  an  average  or  total  loss,  as  the 
case  may  be."  Again  in  MuUett  v.  Shedden  (13  East,  304),  the 
same  learned  Judge  says,  "If,  instead  of  the  saltpetre  having 
been  taken  out  of  the  ship  and  sold,  and  the  property  divested, 
and  the  subject-matter  lost  to  the  owner,  it  had  remained  on  board 
the  ship  and  been  restored  at  last  to  the  owner,  I  should  have 
thought  there  was  much  in  the  argument,  that  in  order  to  make  it 
a  total  loss,  there  should  have  been  notice  of  abandonment,  and 
that  such  notice  should  have  been  given  sooner ;  but  here  the  pro* 
perty  itself  was  totally  lost  to  the  owner,  and  the  necessity  of  any 
abandonment  was  altogether  done  away."  In  that  case,  the  sen- 
tence under  which  the  sale  was  made  had  been  reversed,  and  the 
proceeds  directed  to  be  paid  to  the  owner.  So  that  there  was  a 
substitution  of  money  for  a  portion  at  least  of  the  matter  insured* 
Both  these  cases  are  direct  authority  that  no  abandonment  is  ne- 
cessary where  there  is  a  total  loss  of  the  subject-matter  insured. 
To  which  may  be  added  the  cases  of  Oreen  v.  The  Royai  Exchange 
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Assurance  Company  (6  Taunt.  68),  Idle  v.  The  Royal  Exchange 
Assurance  Company  (8  Taunt.  756),  Robertson  v.  Clarke  (1  Bingh* 
445),  Cambridge  v.  Anderton  (2  B.  &  C.  697) ;  this  last  is  in  flll 
points  similar  to  the  present,  and  is  an  express  decision  tbat,  wbeti 
the  subject-matter  insured  has,  by  a  peril  of  the  sea,  lost  it^  form 
and  species, — ^where  a  ship,  for  example,  has  bec<ftne  a  wreck  or  a 
mere  congeries  of  planks,  and  has  been  bondjide  sold  in  that  state 
for  a  sum  of  money, — the  assured  may  recover  a  total  loss  without 
any  abandonment      In  fact,  when  such  a  sale  takes  place,  and  in 
the  opinion  of  the  jury  is  justified  by  necessity  and  a  due  regard  to 
the  interests  of  all  parties,  it  is  made  for  the  benefit  of  the  party 
whu  ia  to  Bustaiii  tin)  ioiis  ;  aud  if  Uiere  be  an  insui'Ance,  the  net 
amount  of  the  sale,  after  deducting  the  charges,  becomes  money 
had  and  received  to  the  use  of  the  underwriter,  upon  the  payment 
by  him  of  the  total  loss.     It  may  be  proper  to  mention,  however, 
that  the  assured  may  preclude  himself  from  recovering  a  total 
loss,  if,  by  any  view  to  his  own  interest,  he  voluntarily  does  or 
permits  to  be  done  any  act  whereby  the  interests  of  the  under- 
writer may  be  prejudiced  in  the  recovery  of  that  money*    Suppose^ 
for  example,  that  the  money  received  upon  the  sale  should  be 
greater  tian  or  equal  to  the  sura  insured,  if  the  assured  allows  it 
to  remain  in  the  hands  of  his  agent,  or  of  the  party  making  the 
sale,  and  treats  it  as  his  own,  he  must  take  upon  himself  the  con- 
sequence of  any  subsequent  1qs3  that  may  arise  of  that  money,  and 
cannot  throw  upon  the  underwriter  a  peril  of  that  nature.    Thii  is 
the  true  principle  of  the  case  of  Mitchdi  v.  Edie  (I  T,  R.  008), 
which  was  cited  as  an  authority  for  the  decision  of  the  Court  of 
Common   Pleas.      There   the   insurance   was   upon   sugar   from 
Jamaica  to  London.     The  ship  had  been  captured  by  a  privateer, 
deprived  of  some  of  her  crew  and  a  portion  of  her  stores,  then 
released,  and  carried  by  the  reraainder  of  the  crew  into  Charleston^ 
where  she  arrived  on  the   l**th  of  February,  1762.     The  report 
does  not  state  when  the  intelligence  of  this  event  arrived  in  Lon* 
don,  but  it  is  probable  that  it  must  have  reached  the  assured 
before  the  month  of  June  following.     One  of  the  owners  of  tiie 
ship  was  resident  at  Charleston  ;  he  took  possession  of  hept  &nd» 
instead  of  despatching  her  on  the  original  voyage,  he  sold  the 
cargo  of  sugar  in  the  month  of  June,  and  sent  the  ship  on  another 
voyage-     He  had  been  connected  with  the  assiired  in  former  ad- 
ventures.     He  retained  the  money  in  his  hands,  and  came  to 
England  in  Jtme,  178S,    The  assored  pressed  him  for  payment  of 
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the  money,  but  took  no  steps  to  recover  it ;  he  became  insolvent 
the  following  year ;  no  claim  was  made  upon  the  underwriters  till 
after  this  event,  and  then,  after  the  expiration  of  three  years  from 
the  alleged  loss  of  the  goods,  notice  of  abandonment  was  given, 
and  the  action  brought;  upon  which  the  defendant  paid  into 
Court  a  sum  sufficient  to  cover  a  general  average,  and  pleaded  the 
general  issue.  The  Court  gave  judgment  against  the  plaintiff ; 
stating  that  he  had  abandoned  too  late.  And  it  cannot  be  dis- 
puted, that  if  he  ever  had  any  colour  for  claiming  a  total  loss,  it 
must  have  been  upon  an  abandonment  before  he  heard  of  the  sale, 
as  he  afterwards  gave  credit  to  his  agent  for  the  money,  and 
elected  to  treat  it  as  his  own,  till  the  event  of  an  insolvency, 
which  prevented  the  underwriter  from  recovering  it  But  in  fact 
there  never  was  a  total  loss  by  a  peril  of  the  sea.  The  sugars 
were  safe  at  Charleston,  and  the  sale  by  the  owner  of  the  ship 
was  not  a  loss  by  a  peril  insured  against  The  secret  of  the  con- 
duct of  the  assured  may  be  discovered  by  a  reference  to  the  dates 
and  the  circumstances  of  the  time.  During  the  war  with  America, 
and  especially  towards  the  close  of  it,  the  intercourse  between  that 
country  and  the  West  India  Islands  was  much  interrupted,  and  the 
price  of  colonial  produce  was  higher  in  Chaiieston  than  in  Lon- 
don. It  was  therefore  probably  his  interest  to  give  up  his  claim 
upon  the  underwriters,  and  adopt  the  sale.  If  therefore  the  sale 
of  the  goods  could  have  been  treated  as  a  loss,  the  conduct  of  the 
assured  had  either  deprived  him  of  the  right  to  claim  it,  or  made 
him  liable,  if  he  had  the  right,  to  account  to  the  underwriters  for 
the  amount  of  the  sale.  If  indeed  the  Court  must  be  supposed  to 
have  treated  the  sale  at  Charleston  as  a  loss,  for  which  the  under- 
writer was  at  any  time  responsible,  the  case  may  be  an  authority 
for  establishing  the  principle,  that  even  when  a  total  loss  has 
occurred,  by  a  sale  of  the  goods,  the  assured  may,  by  his  own 
conduct  in  electing  to  take  the  proceeds  instead  of  making  his 
claim  upon  the  underwriter,  if  he  thereby  alters  the  position  of 
the  facts  so  as  to  affect  the  interest  of  the  underwriter,  forfeit  his 
claim  to  recover  a  total  loss.  But  the  case  is  in  no  view  an  autho- 
rity for  the  judgment  of  the  Court  of  Common  Pleas,  which  for 
these  reasons  we  think  ought  to  be  reversed ;  and  a  verdict  en- 
tered for  the  plaintiff  for  £27  158.  6d.  and  408.  costs. 

Judgment  for  plaintiff. 
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"  The  history  of  the  Law  of 
Abandonment,  both  in  our  own 
and  foreign  countries,"  writes  a 
late  Tery  eminent  author,  "  will  be 
found  learnedly  discussed  in  the 
judgment  of  Lord  Abtnger,  in  the 
great  case  of  Botix  v.  Salvador.'^ 
Smith's  Mercantile  Law,  389, 
7th  ed. 

The  doctrine  of  abandonment 
comes  into  question  where  there 
Jim  be^l  a  total  los&  of  property 
comprised  in  a  contract  of  mari- 
time insurance. 

A  hhl  loss  i&  of  two  kinds,  ab- 
solute or  confitmctsve* 

Where  the  loss  is  absolute,  that 
k  to  say  "where  the  subject  in- 
sured becomes  totally  destroyed  or 
amiihilated,  or  if  it  is  wholly  out 
of  the  power  of  the  assured  or  of 
the  underwriter  to  procure  ikB 
arrival,"  the  assured  is  entitled  by 
the  veiy  letter  of  his  contract  to 
immediate  payment  of  the  sum  in- 
jured without  hk  giring  any  notice 
of  abandonment  of  the  property 
insured  to  the  onderwritCT. 

Wfad^  bcFwereT  a  oonMructive 
tolal  loM  takes  plaoe,  that  is  to  say, 
where  tlie  subject  of  the  insurance 
is  rnt^  wtioilj  deitrf>yQd,  bat  is 
lilaeed  m  ndb  pen!  as  to  render 
the  ■OEietiafyl  pnwecation  of  t!ie 
uqw^bsble,  and  such  as 
■in  MwmiFfti!  would 
decline  any  fiatbH-  expense  in  fol- 
hming  op^  m  inch  csie  the  injgar&d 
mmj  ti«at  Urn  mm  m  a  toCd  hm, 
ibA  d^nad  the  fiitt  sam  inflired. 
We  mw^  bcnrevff  ^re  notioe^ 
wit^m  a  tBKGnalile  tcm^  to  the 
id  \m  iatciti^  lo  to  dc^ 


of  all  his  right  to  the  thing  in- 
sured. 

The  doctrine  of  Bbatjdonni^it^ 
as  observed  by  the  Chief  Baron  in 
the  principal  case,  is  fi  ionih^d  upon 
this  principle,  that  the  contract  of 
insurance  is  a  contract  of  indemnity 
and  nothing  marey  and  the  very 
principle  of  indemnity  requires 
that  the  assured  should  make  a 
cession  of  all  his  right  to  the  reco- 
very of  the  i)ropcr(y  in*iured,  mu] 
that  too  within  a  reasonable  titim 
after  he  receives  intelligence  of  t^ho 
attcident,  that  the  miderwH^T  mny 
be  entitled  to  all  the*  bcncHt  of 
what  may  still  be  of  any  vahic; 
and  that  he  may,  if  he  plea^^M, 
l^kQ  meaanres  at  his  own  ciiit  for 
realising  or  increasing  that  valoa 
Ante,  p,  153,  154, 

A  policy  may  limit  the  liability 
of  nnderwriticrs  to  ca«e*i  of  uhiifjhjl.« 
total  lofeii  only,  the  intention  how- 
ever U}  exclude  cases  of  conn  true- 
tire  total  loss  muht  \te  cif^ar,  other- 
wise the  onclerwriteni  will  be  ifablo 
for  them.  Thus  in  Afhims  t.  Mar- 
kensie,  13  C,  B.  (N.  B,)  442,  a  i>olify 
wa«  effected  on  a  ship  **agBimt 
total  lorn  only-"  The  ship  wiu 
damaged  by  perils  of  the  im  a  Ui  an 
extent  to  warrant  die  jury  in  find- 
ing a  comtmctire  t^iial  loiw.  It 
was  held  by  the  Court  of  Omiman 
Picas  timt  there  MaM  lujihing  in 
the  ffffin  of  the  |Hjhcy  io  cxf  luiie 
the  liability  of  the  onderrriten. 

In  examining  the  mhji5it  m  well 
discQAKir]  in  the  fiiad)]ttl  cMe^ 
ft  ii  propoeod  to  mim^t^^ln^ 
What  amotmta  to  aW^ltite  ioUl 
km,  or  Imi  ia  vbii!ji  iioiiaa  of 
abiiiloQaHWl  ii  not  reqnlr^.  ttwh 
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What  amounts  to  constnictiYe  total 
loss,  in  which  notice  of  abandon* 
ment  is  requisite.  8rd.'  What  is 
necessary  to  constitute  a  valid 
abandonment.  4th.  The  effect  of 
abandonment  on  the  rights  and 
liabilities  of  the  parties  to  the  con- 
tract of  insurance. 

1.  Total  absolutB  loss. 

As  we  have  before  observed, 
where  there  is  a  total  absolute  loss 
of  the  subject-matter  insured,  the 
insured  may  recover  the  whole  sum 
for  which  the  property  lost  was 
insured,  without  giving  any  notice 
whatever  of  abandonment.  In  fact, 
it  would  be  an  absurdity  to  require 
notice,  when  the  very  idea  of  a 
total  loss  supposes  either  the  non- 
existence of  the  thing  insured,  or 
its  existence  in  such  a  position  or 
shape  as  to  render  its  recovery 
hopeless. 

Thwe  are  two  kinds  of  total  ab- 
solute loss — as  laid  down  by  Lord 
Abrnger,  0.  B.,  in  the  principal 
case : — 1st,  Where  the  subject  of 
the  insurance  in  the  progress  of  the 
voyage  becomes  totally  destroyed 
or  annihilated ;  2nd,  Where  it  is 
placed  by  reason  of  the  perils 
against  which  he  insures,  in  such 
a  position  that  it  is  wholly  out  of 
the  power  of  the  assured  or  of  the 
underwriter  to  procure  its  arrival 
at  its  destination.  To  one  or  other 
of  these  classes  we  shall  see  that  all 
cases  of  total  absolute  loss  belong. 

Total  Loss  of  Ship. — If  a  ship 
has  foundered,  or  been  burnt  at 
sea  {Murray  v.  ffatch,  6  Mass. 
Rep.  475),  or  has  become  a  mere 
wreck  so  as  to  be  broken  in  pieces 


and  dismembered  (Bell  v.  Nixon^ 
Holt,  N.  P.  425  ;  Irving  v.  Mm^ 
ning,   1   H.  L.  Cas.  817),  it  is 
clear  that  a  total  absolute  loss  has 
taken  place.    And  not  only  where 
the  ship  is  bodily  and  specifically 
lost  or  is  a  mere  wreck,  but  under 
other  circumstances  also,  although 
the  ship  may  hold  together,  it  may 
be  considered  that  an  absolute  to- 
tal loss  has  occurred ;  where,  for 
instance,  a  ship  is  so  shattered  in 
a  storm  that  upon  survey  it  is 
found  the  expense  of  repairing  her . 
would  exceed  her  <^inal  value 
(JRobertson  v.  Clarks,  1  Bing.  445  ; 
JRohertson  v.  CarutAers,  2  Stark. 
571 5  Cambridge  v.  Anderson^  Ey, 
&  Mood.  60 ;  2  B.& C.  691) ;  and 
d^^fcrt  where,  in  ttie  words  of  the 
Chief  Baron  in  the  principal  case, 
the  ship  has  become  ''a  wreck  or 
mere  congeries  of  planks"  {anU^ 
p.  155),  the  owner  may  recover  as 
for  a  total  loss,  although  the  ves- 
sel or  her  materials  have  been  sold 
by  the  master,  if  he  has  done  so 
in  the  exercise  of  a  sound  discre- 
tion, as  a  prudent  owner  unin- 
sured would  have  done.    Thus,  in 
the  leading  case  of  Cambridge  v. 
Anderson  (By.  &  Mood.  60  ;  1  0. 
&  P.  231 ;  4  DowL  &  Ry.  203), 
a  vessel,  the  principal  portion  of 
whose  cargo  consisted  of  timber 
and  insured  from  Quebec  to  Bris- 
tol, struck  on  a  rugged  shore  two 
hundred  fathoms  from  the  land, 
and  about  two  hundred  and  twenty 
miles  from  Quebec.    Her  captain 
failing  to  get  her  off,  upon  the  ad- 
vice of  an  agent  of  Lloyd's,  had 
the  ship  examined  by  three  sur- 
veyors, who  gave  it  as  their  opi- 
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nion  that  she  could  not  be  re- 
paired under  a  sum  which  would 
exceed  her  prime  cost.    Her  cap- 
tain, acting  on  their  judgment,  sold 
tiie  ship  with  her  register  and  her 
carga    The  purchasers  were  ship- 
vrightSy  who  did  some  repairs  to 
her,  and  sent  her  on  another  voy- 
age ;  in  the  prosecution  of  which 
she  was  lost.    The  captain  and  the 
mate    and    the    ship's   carpenter 
proved  Uiat  they  saw  her  after  the 
repairs  were  done,  and  did   not 
think  b^  fit  to  undertake  a  voy- 
|lg%  and  that  they  would  not  have 
tmst^d  their  lives   in  her*     The 
pfamiiff  knvmg  girm  no  notice  of 
al^ful^immtj  brought   im  action 
ag^atnst  the  underwriters  to  recoTer 
for  a  total  loss,  with  benefit  of  sal- 
vage  to  the  underwriters.     It  was 
argued  for  the  defendant  that  the 
p\aiDtiff  could  not  recoirer  as  for  a 
total  lo68^  for  the  ship  was  not  gold 
as  a  wreck  (-0  \m  broken  uj^  but 
W!ii£  sold  mih  her  r^kfer,  to  make 
anotheir  voyage,  and  that  it  was 
clear,  from  the  circuniiiaBce  of  her 
having   been   purchased  by  ship- 
wrights   and    repaired,  that    Bbe 
most  have  existed  as  a  &liip  i  and 
tiiat  if  a  veescl  existed  m  ^mm, 
and  conld  by  any  repairs  be  made 
fit  for  sailiiig,  it  was  not  a  total 
loss.    Lord  Tenkrdeny  C.  J,,  before 
whom  the  case  was  tried  at  Guild- 
hall, said,  "  Tills  is  a  question  of 
considerable  importaDce  to  ship- 
owners.   If  the  jurr  are  of  opinion 
tlilit  thig  vessel  could  not  be  re- 
paired at  allt  or  that  she  amid  mi 
A*  ftpsiind  wiffwui  imxwring   an 
$rjmise  e^ial  to  w  grmter  thf{n  Im- 
raimj  then  I  shall  hold,  that,  al- 


though she  may  exiet  in  the  form 
of  a  vessel,  and  be  afterwards  sc^ld 
with  her  register,  the  plaintiff  mil 
be  entitled  to  recover  ns  r^r  fi  tj^hii 
loss,  with  benefit  of  salvage  to  the 
underwriters."  (Ry.  &  Mood  61.) 
The  jury  having  found  a  verdict 
for  a  total  loss,  a  motion  was  after- 
wards made  for  a  new  trial,  but 
the  rule  was  refused.  Lord  Ten- 
terderij  0.  J.,  then  said, ''  Whether 
the  ship  were  repairable  or  not  was 
left  as  a  question  to  the  jury,  and 
I  think  that  they  dij^posed  of  it 
correctly.  If  the  snbjeet-raatter 
of  insurBiice  remained  a  nbip  it  wua 
not  a  total  lo&s,  bat  if  it  were  ra- 
dnced  to  a  mere  congeries  of  ]>lank^ 
the  vessel  was  a  mere  wreck  ;  the 
name  which  jou  may  think  fit  to 
apply  to  it  cannot  alter  the  nature 
of  the  thing."  Bayletj,  J^  ob- 
st^rred,  "  I  take  the  legal  principle 
to  be  this  ;  if  by  means  of  any  t^f 
the  perils  insured  against,  the  %\{\\\ 
ceases  to  retain  that  character,  and 
becomes  a  wreck,  that  is  a  total 
loss,  and  the  master  may  sell  her, 
and  the  aesnred  may  recover  for  a 
total  loss,  without  giving  any  no- 
tice of  abandonment.  This  was 
dei^idcd  in  Rm4  v,  Bonlutm  (3  B. 
&  B.  147),  and  altlmngh  RkJuitfi- 
san,  J.,  there  diifered  from  the  retst 
of  the  Court,  that  was  only  upon 
the  facts  of  the  ease^  and  mit  as  to 
the  legal  prinuifile  upon  which  it 
was  dmdeiL"  2  B.  &  0.  m-2.  See 
also  Gardner  v.  iStilrador,  1  Mood. 
&  Eob.  117;  Tamwr  v,  Bmmii, 
Ry,  &  Sfood-  182  ;  Underwood  w 
Rohfirison,  4  Campb,  136. 

Where  however    the    sliip,   al- 
though much  damaged,  remains  all 
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the  time  in  the  character  of  a  ship, 
the  owner  cannot  proceed  to  a  sale 
(Martin  v.  Crokatt,  14  East,  465)» 
or  to  break  her  up  {Bell  v.  Nixon^ 
Holt's  N.  P.  423),  and  afterwards 
recover  for  a  total  loss  without  giv- 
ing notice  of  abandonment  to  the 
underwriters ;  for  it  is  but  just,  that 
they  should  be  enabled  to  elect 
whether  or  not  they  will  incur  the 
expenses  of  repair.  Martin  v.  Cro^ 
katt,  14  East,  465,  467  ;  Fleming 
V.  Smi^y  1  H.  L.  Cas.  513  ;  Knight 
V.  Faith,  15  Q.  B.  659.  As  ob- 
served by  Lord  Campbell,  C.  J.,  in 
his  able  judgment  in  the  case  of 
Knight  v.  Faith,  15  Q.  B.  659, 
**  The  condition  of  giving  notice  of 
abandonment  in  such  a  case  is  im- 
posed by  the  law  to  give  the  in- 
surers tiie  means  of  inquiry  and 
of  guarding  against  fraud,  to  en- 
able them  to  repair  the  ship  if  they 
should  deem  such  a  proceeding  for 
their  advantage,  and  to  secure  to 
them  all  the  advantages  to  which, 
if  liable  for  a  total  loss,  they  would 
be  entitled  as  owners  of  the  ship 
from  the  time  when  the  damage 
was  sustained  to  which  the  loss  is 
ascribed."  In  another  passage  in 
his  judgment,  his  Lordship  shows 
the  propriety  of  requiring  notice 
of  abandonment  in  such  cases,  be- 
cause "there  is  reason  to  appre- 
hend that  great  frauds  are  com- 
mitted in  distant  parts  under  pre- 
tence that  ships  insured  have  re- 
ceived an  injury  which  renders  it 
imprudent  to  repair  them ;  and 
such  frauds  would  be  much  facili- 
tated if  the  owners  were  not  re- 
quired to  make  any  communica- 
tion to  the  insurer  till  they  came 


upon  him  peremptorily  to  demand 
payment  of  the  fall  sum  subscribed 
m  the  policy."  Fb.  663. 

If  the  master,  by  means  within 
his  reach,  can  make  an  experiment 
to  save  a  ship  with  a  fair  hope  of 
restoring  it  to  the  character  of  a 
ship,  he  cannot,  by  selling,  turn 
it  into  a  total  loss.  Bond  fides 
in  the  master  wiU  not  decide  the 
question,  for  if  he  sells  errone- 
ously what  is  entitled  to  the  cha- 
racter of  a  ship,  though  he  thinks 
it  a  wreck,  it  wiU  not  do.  Per 
BayUy,  J.,  in  Gardner  v.  Salva- 
dor, 1  Mood.  &  Rob.  117.  See 
also  Hodgson  v.  Blackistan,  Park 
on  Ins.  400  n.  8th  ed. ;  Allwood  v. 
Henckell,  ib.  399  n. 

As  a  question  may  be  raised 
whether,  if  a  vessel  reaches  her 
port  of  destination,  though  in  such 
a  state  as  not  to  be  worth  while 
repairing,  the  assured  can  recover 
as  for  an  absolute  total  loss,  it 
would  be  advisable  for  him  to  give 
notice  of  abandonment  to  the  in- 
surers, for  there  is  no  doubt  but 
that,  under  such  circumstances,  he 
would  be  able  to  recover  as  for  a 
total  loss.  StewartY.  Or emock  Ma- 
rine Insurance  Company,  2  H.  L. 
Caa.  159  ;  Shawe  v.  Felton,  2  East, 
109  ;  Allan  v.  Sugrue,  Dans.  &  LL 
188 ;  8  B.  &  C.  561 ;  3  Man.  & 
Ryl.  9 ;  Samuel  v.  Royal  Exchange 
Assurance  Company,  8  B.  &  C. 
119. 

Total  Loss  of  Goods, — In  certain 
cases  of  loss  of  goods,  no  great 
difficulty  arises  in  determining 
whether  the  total  loss  is  absolute 
or    merely    constructive.      Thus, 
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where  the  goods  go  down  into 
deep  water  with  a  vessel  foundered 
at  sea,  unless  they  are  in  such  a 
position  that  they  may  be  raised 
(Kemp  v.  Hallidayy  1  Law  Bep. 
Q.  B.  Exeh.  C.  520),  or  have  been 
seized  in  an  enemy's  port  {Meliish 
V.  AncbrewSy  15  East,  13  ;  and  see 
MuUbUy.  Shsddm,  13  East,  304), 
or  have  been  plundered  by  wreck- 
ers {Bandrett  v.  Hmtiggy  Holt, 
N.  P.  149),  without  any  hope  of 
recoveiy  down  to  the  time  of  ac- 
Uon  broughly  it  will  be  a  case  of 
absolute  total  loss,  and  no  notice 
of  abandonment  will  be  necessary. 
If  however  there  remains  a  hope 
of  recovering  the  goods  insured 
before  action  brought  by  the  as- 
sured, it  will  not  be  considered  a 
total  loss  unless  notice  of  aban- 
donment has  been  given.  Thus  if 
the  goods  insured  were  seized  and 
confiscated  by  the  enemy,  but 
there  remains  a  hope  of  recovering 
them,  as,  for  instance,  by  the  com- 
mencement of  negotiations  for  that 
purpose  by  the  government  of  the 
assured,  if  the  goods  are  restored 
before  action  brought,  it  will  not 
be  considered  a  total  loss,  unless 
notice  of  abandonment  has  been 
previously  given.  GoJdsmid  v. 
Gillies,  4  Taunt.  803.  "Is  it 
not,'*  said  Lord  Ellenborough,  "  an 
established  and  familiar  rule  of 
insurance  law,  that  where  the 
thing  insure  subsists  in  specie, 
and  there  is  a  chance  of  recoveiy, 
in  order  to  make  it  a  total  loss 
there  must  be  an  abandonment  ?  " 
Tunno  v.  Edwards,  12  East,  491. 
From  which  dictum  we  may  draw 
the  inference  that,  in  order  to  ren- 


der abandonment  necessary,  the 
thing  insured  must  not  only  sub- 
sist in  specie,  but  there  must  also 
be  a  spes  recttperandi. 

As  to  Perishable  Goods  warranted 
**/ree  of  average.** — Greater  diflB- 
culties  arise  in  determining  these 
questions  in  the  case  of  perishable 
goods,  and  they  arise  more  fre- 
quently, because,  in  the  case  of 
perishable  goods,  they  are  gene- 
^ly^  hy  the  memorandum  to  the 
policy,  warranted  "  free  of  ave- 
rage," that  is  to  say,  nothing  is  to 
be  recovered  in  respect  of  them 
in  case  only  of  an  average  or  par- 
tial loss,  but  only  when  a  total  loss 
has  taken  place. 

We  may  however  here  remark, 
as  is  laid  down  in  the  principal 
case,  that  whether  the  loss  be  total 
or  partial  in  its  nature  depends  on 
general  principles.  The  memoran- 
dum does  not  vary  the  rules  upon 
which  a  loss  shall  be  partial  or 
total :  it  does  no  more  than  pre- 
clude the  indemnity  for  an  ascer- 
tained partial  loss,  except  on  cer- 
tain conditions.  Ante,  p  147.  See 
TJie  Great  Indian  Peninsular  Bail- 
way  Company  v.  Saunders,  1  Best 
&  Sm.  41 ;  2  Best  &  Sm.  266  ; 
Booth  V.  Gair,  15  C.  B.  (N.  8.) 
291  ;  Kidston  v.  The  Empire 
Marine  Insurance  Company,  1  Law 
Bep.(C.  P.)  535  ;  2  Law  Bep.  C.  P. 
(Exch.  C.)  357  ;  Carr  v.  The  Royal 
Exchange  Assurance  Corporation,  5 
Best  &  Sm.  433. 

It  seems  at  one  time  to  have 
been  thought,  that  if  goods  re- 
mained in  specie,  although  so 
changed  as  to  be  no  longer  of  any 
value  in  their  original  character 
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it  could  not  be  considered  as  a 
total  loss,  and  consequently,  when 
such  goods  were  warranted  "  free 
from  average,"  nothing  could  be 
recovered  from  the  underwriter. 
Thus,  in  Cocking  v.  Fra8er{4:  Doug. 
295 ;  Park,  247, 8th  ed.),  goods  were 
insured  with  the  usual  memoran- 
dum. "  Com,  fish,  etc.,  warranted 
free  from  average,  unless  general, 
or  the  ship  should  be  stranded." 
A  quantity  of  fish,  part  of  the 
goods  insured,  were  so  much  da- 
maged by  the  perils  of  the  seas, 
that  they  were  hove  overboard  for 
the  general  preservation  of  the 
rest  of  the  fish  and  cargo.  And 
upon  the  arrival  of  the  ship  at 
Lisbon,  upon  a  survey  being  made 
at  the  request  of  the  captain,  who 
was  also  consignee  of  the  fish,  by 
the  Board  of  Health  of  Lisbon,  it 
appeared  that  the  fish  were  ren- 
dered of  no  value,  and  the  ship 
consequently  did  not  proceed.  It 
was  held  by  Lord  Mansfield,  C.  J., 
that  the  loss  was  not  total,  and 
that  consequently  the  plaintiff 
could  not  recover  anything  upon 
the  insurance.  "What,"  said  his 
Lordship,  "  is  a  total  loss  ?  The 
total  loss  of  a  thing  is  the  absolute 
destruction  of  it,  by  the  wreck  of 
*  the  ship.  The  fish  may  all  come 
to  port,  though  from  the  nature  of 
the  commodity  it  may  be  damped, 
— ^it  maybe  stinking, — still,  as  the 
commodity  specifically  remains,  the 
underwriter  is  discharged."  But- 
ler, J.,  also  made  the  observation, 
"  that  there  never  was  an  instance 
of  a  payment  for  a  total  loss  in 
these  cas^  where  the  thing  existed, 
though  of  no  value." 


The  authority  of  this  case  was 
questioned  by  Lord  Kenyan,  C.  J^ 
in  Burnett  v.  Kensington,  7  T.  R- 
222,  and  indeed  it  may  be  novr 
considered  as  overruled.  The  first 
case  to  be  noticed  in  which  Lord 
Kenyon's  views  were  adopted,  is 
that  of  Dyson  v.  Bowcroft  (3  Bob. 
&  P.  474) :  there  a  policy  was 
effected  on  fruit,  from  Cadiz  to 
London,  which  contained  the  usual 
memorandum  that  fruit,  etc.,  were 
waiTanted  free  from  average.  In 
the  course  of  the  voyage  the  fruit 
was  so  much  damaged  by  sea-water, 
that  it  became  rotten,  and  stunk ; 
and  on  the  ship's  arrival  at  an  in- 
termediate port,  into  which  she 
was  driven,  the  government  of  the 
place  prohibited  the  landing  of  the 
cargo.  The  ship  also,  being  too 
much  damaged  to  proceed  on  the 
voyage,  was  sold,  and  the  cargo  ne- 
cessarily thrown  overboard.  It  was 
held  by  the  Court  of  Common 
Pleas  that  the  assured  were  enti- 
tled to  recover  as  for  a  total  loss, 
"  If,"  said  Lord  Alvanley,  C.  J., 
"  I  understand  the  policy  as  re- 
strained by  the  memorandum,  the 
underwriter  agrees  that  all  com- 
modities shall  arrive  safe  at  the 
port  of  destination,  notwithstand- 
ing the  perils  insured  against ;  but 
that  he  will  not  be  liable  to  pay 
for  any  partial  loss  on  fish,  or  the 
other  articles  contained  in  the  me- 
morandum, because  those  commo- 
dities being  .liable  to  deterioration 
from  circumstances  independent  of 
the  perils  insured  against,  he  would 
continually  be  harassed  with  claims 
for  partial  loss  alleged  to  have 
arisen  from  the  perils  mentioned 
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in  the  policy.  Unless  therefore 
the  consequence  of  the  damage 
sustained  be  the  total  loss  of  the 
commodity,  the  underwriter  does 
not  agree  to  be  answerable ;  but  if 
the  commodity  be  totally  lost  to 
the  assured,  he  undertakes  to  pay. 
If  this  be  not  the  meaning  of  the 
memorandum,  it  is  badly  expressed; 
and  the  underwriters  would  have 
done  better  if  they  had  said  that 
they  would  not  be.  answerable  un- 
less the  commodities  enumerated 
actually  went  to  the  bottom.  The 
question  is,  what  is  a  total  loss  ? 
I  admit  that  the  circumstances 
of  cases  like  the  present  are  ge- 
nerally suspicious.  If  tlie  voyage 
be  protracted,  deterioration  neces- 
sarily takes  place ;  and  it  becomes 
the  interest  of  the  captain  and 
mariners  to  turn  the  injury  into 
a  total  loss.  But  this  is  matter 
for  the  consideration  of  the  jury. 
TTe  ought,  indeed,  to  look  at  the 
case  with  some  suspicion,  where 
there  is  so  much  temptation  to 
throw  the  cargo  overboard.  But 
here  it  is  found  that  the  necessity 
of  so  doing  arose  &om  sea-water 
flipped  during  the  course  of  the 
voyage;  and  that  the  commodity 
was  in  such  a  state  that  it  could 
not  be  suffered  to  remain  on  board 
consistently  with  the  health  of  the 
crew.  In  consequence  of  this  ne- 
cessity, therefore,  the  commodity 
was  annihilated,  by  being -thrown 
overboard.  Had  it  not  been  so 
annihilated,  it  would  have  been 
annihilated  by  putrefaction;  and 
is  it  not  as  much  lost  to  the  as- 
sured by  being  thrown  overboard, 
as  if  the  captain  had  waited  until 


it  had  arrived  at  complete  putre- 
fection  ?  The  case  of  Gockmg  v. 
Fraser  was  the  only  thing  which 
raised  any  doubt  in  my  mind;  and 
it  is  certainly  a  very  strong  case. 
But  the  authority  of  that  case  is 
much  shaken  by  the  observation  of 
Lord  Kenyan  upon  it,  in  Burnett 
V.  Kensington.  I  suspect  that  the 
words  *  of  no  value,'  applied  to 
the  cargo  in  the  case  of  Cocking 
V.  Fraser  are  somewhat  too  large, 
and  that  the  &ct  was,  not  that 
the  cargo  was  in  such  a  situation 
as  to  make  it  impossible  to  pre- 
serve it,  but  that  it  was  so  much 
damaged  as  to  be  no  longer  va- 
luable to  the  owners,  because  it 
was  not  worth  carrying  to  the 
port  of  destination.  Lord  Kent/on^ 
speaking  of  Cocking  v.  Fraser y  says 
that  he  cannot  subscribe  to  the 
opinion  there  given,  that  *  if  the 
commodity  specifically  remain,  the 
underwriter  is  discharged'  (Mar- 
shall, p.  144) :  I  think  myself  there- 
fore at  liberty  to  consider  the  case 
of  Cocking  v.  Fraser  as  something 
less  Btrong  than  it  appears  to  be. 
The  question  then  is,  whether  the 
loss  which  has  happened  be  i\ot  as 
much  a  total  loss  as  if  the  waves 
had  carried  the  cargo  overboard, 
or  as  if  it  had  been  directly  pre- 
vented from  arriving  at  the  port  of 
destination,  by  some  of  the  perils 
insured  against  ?  I  never  have  un- 
derstood that  the  underwriters  in- 
sure fish  against  no  perils  which 
do  not  end  in  a  total  annihilation 
of  the  commodity.  When  the  loss 
arises  by  capture,  the  commodity 
remains  in  existence  in  the  hands 
of  the  enemy ;  and  yet  this  loss  is 
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as  much  within  the  policy  as  a  loss 
arising  from  the  wreck  of  the  ship. 
I  mnst  now  take  it  that  the  cir- 
cnmstances  under  which  the  cargo 
in  this  case  stood,  were  snch  that 
sea-damage  had  so  operated  as  to 
make  it  impossible  for  the  captain 
to  keep  it  any  longer  on  board. 
Whether  the  cause  of  the  loss  were 
direct  or  indirect,  it  produced  a  to- 
tal annihilation  of  the  commodity." 

In  the  case  of  Cologan  v.  London 
Assurance  Company,  5  M.  &  Sel. 
447,  where  wheat  insured  "  free  of 
average"  had  been  thrown  away  in 
a  putrid  state,  Lord  EUmborough^ 
C.  J.,  said : — "  Considering  the  con- 
tract of  insurance  as  a  contract 
of  indemnity,  it  surely  cannot  be 
Jess  a  total  loss  because  the  commo- 
dity subsists  in  specie,  if  it  subsists 
only  in  the  form  of  a  nuisance. 
There  is  a  total  loss  of  the  thing, 
if  by  any  of  the  perils  insured 
against  it  is  rendered  of  no  use 
whatever,  although  it  may  not  be 
entirely  annihilated**  See  Ralli 
V.  Janson,  6  Ell.  &  Bl.  422. 

In  the  principal  case,  as  decided 
by  the  Exchequer  Chamber,  re- 
versing the  decision  of  the  Court 
of  Common  Pleas,  reported  (1 
Bing.  N.  C.  524;  1  Scott,  491) 
this  subject  was  very  ftiUy  dis- 
cussed, and  the  principles  upon 
which  the  Court  proceeded  are,  to 
use  the  words  of  an  able  text- 
writer,  "  admirably  stated  by  Lord 
Abinger,  in  giving  the  judgment 
of  the  Court, — a  judgment  which 
should  be  attentively  studied  by 
all  who  desire  to  know  the  present 
state  of  our  law  on  this  much  liti- 
gated  subject."    2  Am.  Mar.  Ins. 


1044, 2nd  ed.  There  hides  insured 
free  of  particular  average,  having' 
been  sold  at  an  intermediate  port 
in  a  state  of  incipient  putridity, 
because  they  would  have  been  de- 
stroyed before  they  could  have 
reached  their  destination,  it  was 
held  by  the  Exchequer  Chamber 
that  the  assured  might  recover  as 
for  a  total  loss,  without  abandon- 
ment. 

From  this  and  the  former  de- 
cisions it  seems  to  be  clear  that 
where  perishable  goods,  although 
they  exist  in  specie,  have  by  the  pe- 
rils insured  against  either  already- 
lost  their  original  character,  in  con- 
sequence of  which  they  have  been 
thrown  overboard,  or  if  they  are 
in  such  a  state  that  it  is  clear  that 
they  would  inevitably  lose  their  ori- 
ginal character  previous  to  their 
arrival  at  the  port  of  their  destina- 
tion, and  they  are  in  consequence 
sold  at  an  intermediate  port,  the 
insured  may  recover  for  a  total 
loss,  without  any  notice  of  aban- 
donment. 

Where,  however,  though  much 
damaged,  the  goods  exist  in  spede, 
and  there  is  a  reasonable  expecta- 
tion that  they  may  arrive  at  their 
port  of  destination,  without  their 
original  character  being  changed, 
the  assured,  who  has  not  sent  them 
on,  or  has  sold  them  at  an  inter- 
mediate port,  cannot,  at  any  rate, 
without  notice  of  abandonment^ 
recover  as  for  a  total  loss.  Thus, 
in  Anderson  v.  The  Royal  Ex- 
change Assurance  Com^ny,  7  East^ 
38,  a  vessel  laden  with  com  in- 
sured "free  of  average,"  from 
Waterford    to    Liverpool,    when 
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Bailing  down  the  river  from  Wa- 
terford,  struck  npon  a  rock,  which 
occasioned  her  immediately  to  fill 
witii  water,  and  to  preyent  her 
from  sinking  she  was  ran  ashore. 
The  hnll  of  the  ship  was  for  four 
weeks  entirely  submersed  at  high 
water.  The  wheat  was  got  out 
much  damaged  ;  part  was  thrown 
into  the  sea  as  unfit  for  use,  part 
was  kiln-dried  at  Waterford,  and 
sold  there,  although  it  might  have 
been  forwarded  to  Liverpool  had 
the  insured  given  directions  for 
that  purpose.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
assured  could  not  recover  for  a 
total  loss.  "  It  was  not,"  said  his 
Lordship, "  in  feet,  as  it  turned  out, 
a  total  loss  ;  but  during  the  time 
it  was  submersed  in  the  water  it 
might  have  been  treated  as  such. 
They  did  not  however  treat  it  as  a 
total  loss  at  that  time,  but  conti- 
nued labouring  on  the  vessel  and 
cargo  on  their  own  account  for 
some  time  afterwards,  from  the 
31st  of  January  till  the  18th  of 
February,  and  had  succeeded  in 
preserving  part  of  it,  and  did  not 
elect  to  abandon  till  they  found 
that  it  would  not  answer  to  keep 
to  the  cargo  ;  and  when  they  did 
abandon  it  was  no  longer  in  fact  a 
total  loss." 

Upon  the  same'  principle,  in 
the  case  Hedburgh  v.  Pewrson^  7 
Taunt.  154,  where  there  was  an 
insurance  "on  hogsheads  of  sugar," 
warranted  "ftw  from  particular 
average,"  from  Gottenburgh  to 
Stral^md,  and  the  ship  was  strand- 
ed and  bilged,  but  every  one  of  the 
fifty-four  hogsheads  of  sugar  on 


board  was  saved,  and  some  of  the 
loaves  of  sugar  in  each  hogshead. 
But  of  the  whole  cargo  of  sugar, 
there  being  about  a  hundred  and 
twenty  loaves  to  each  hogshead, 
only  seventy-eight  loaves  were 
saved  dry,  and  forty-five  wetted 
by  the  sea.  It  was  held  by  the 
Court  of  Common  Pleas  that,  in- 
asmuch as  it  could  not  be  said  that 
none  of  the  sugar  was  saved,  they 
could  not  draw  any  measure  of 
a  proportion  to  be  saved,  which 
should  be  compatible  with  a  total 
loss.  If  they  should  begin  to  do 
so,  they  could  not  see  where  they 
were  to  stop ;  and  even  if  this  were 
a  fit  case  for  the  consideration  of 
the  Court,  they  thought  the  jury 
had  rightly  decided  it."  See  also 
Thompson  v.  Boyal  Exchange  Com' 
pany,  16  East,  214;  the  remarks 
of  Lord  Abinger,  C.  B.,  upon  these 
cases,  ante,  p.  136 ;  and  Navone  v. 
Haddon,  9C.B.  36. 

Although  as  a  general  rule  where 
the  whole  or  any  part  of  a  cargo 
of  perishable  goods  (having  suffer- 
ed from  sea  damage),  is  practically 
capable  of  being  sent  in  a  market- 
able state  to  its  port  of  destination, 
the  master  cannot  sell,  nor  can  the 
assured  recover  as  for  a  total  loss ; 
nevertheless,  if  the  damage  cannot 
be  repaired  without  laying  out 
more  money  than  the  thing  is 
worth,  the  reparation  is  impracti- 
cable, and  therefore,  as  between 
the  underwriters  and  the  assured, 
impossible,  and  the  master,  as  in 
the  case  of  a  ship  similarly  situated 
(see  ante,  p.  158),  may  sell  the 
cargo,  and  the  assured  can  recover 
as  for  a  total  loss.    See  Roeetto  v. 
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Gumey,  11  C.  B.  176,  187,  and 
the  remarks  there  upon  the  case 
of  Emmer  v.  Ringroae,  6  Exch.  263. 
In  detennining  whether  the  da- 
mage to  the  goods  can  or  cannot  be 
repaired  at  a  cost  more  than  their 
worth,  the  jury  must  take  into 
account  all  the  extra  expenses  con- 
sequent on  the  perils  of  the  sea, 
such  as  drying,  landing,  ware- 
housing, and  re-shipping  the 
goods;  but  they  are  not  to  take 
into  account  the  fact  that,  if  they 
are  carried  on  in  the  original  bot- 
tom, or  by  the  original  shipowner 
in  a  substituted  bottom,  they  will 
have  to  pay  the  freight  contracted 
to  be  paid;  that  being  a  charge 
to  which  the  goods  are  liable 
when  deliyered,  whether  the  perils 
of  the  sea  affect  them  or  not 
{Famworth  v.  Hydey  2  Law  Rep. 
C.  P.  (Exch.  C.)  204). 

And  where  the  original  bottom 
is  disabled  by  the  perils  of  the  sea, 
so  that  the  shipowner  is  not  bound 
to  carry  the  goods  on,  and  he  does 
not  choose  to  do  so,  the  jury  are 
not  to  take  into  account  the  whole 
of  the  cost  of  transit  from  the 
place  of  distress  to  the  place  of 
destination,  which  must  be  in- 
curred by  the  goods'  owner  if  he 
carries  them  on,  but  only  the  ex- 
cess of  that  cost  above  that  which 
would  have  been  incurred  if  no 
peril  had  intervened.    {lb.) 

Moreover,  in  determining  whe- 
ther a  ship  submersed  with  her 
cargo  is  a  constructive  total  loss, 
the  amount  of  general  average 
which  would  be  contributed  by  the 
cargo  must  be  taken  into  account, 
and  the  cost  of  raising  the  ship 


calculated  as  reduced  by  that 
amount.  Kemp  v.  HaUiday,  1 
Law  Rep.  (Q.  B.)  520.  As  to  the 
mode  of  estimating  damages  by  the 
Court  of  Admiralty  in  cases  of  total 
loss  from  collision,  see  The  Clyde, 
Swab.  Adm.  Rep.  23 ;  The  Canada, 
Lush.  Adm.  Rep.  586. 

Where  goods  are  insured  by  a 
policy  of  Marine  Insurance  in  the 
ordinary  form,  the  expression 
**  warranted  free  from  particular 
average,**  is  not  confined  to  loeses 
arising  from  injury  to,  or  dete- 
rioration of,  the  goods  themselves, 
but  is  equivalent  to  a  warranty 
against  total  loss  and  average  only, 
and  consequently  includes  expenses 
incurred  in  relation  to  the  goods. 
In  The  Great  Indian  Peninsular 
Eailway  Company  v.  Saunders, 
1  Best  &  Sm.  41,  2  lb.  266,  a 
quantity  of  iron  rails  was  shipped 
to  be  carried  to  a  certain  place, 
for  a  sum  to  be  paid  here,  ship 
lost  or  not  lost.  The  shippers  in- 
sured them  by  a  policy  in  the  or- 
dinary form  *'  warranted  free  from 
particular  average,  unless  the  ship 
be  stranded,  sunk,  or  burnt"  The 
ship  was  neither  sunk,  stranded, 
nor  burnt,  but  there  was  a  con- 
structive total  loss  of  her  by  perils 
of  the  sea.  The  rails  were  sared, 
and  sent  on  in  other  vessels  to 
their  destination,  for  which  the 
insured  was  compelled  to  pay 
freight  to  an  amount  not  exceed- 
ing the  value  of  the  rails.  It  was 
held  by  the  Court  of  Queen's 
Bench  and  the  Exchequer  Cham- 
ber that  this  freight  was  not  re- 
coverable under  the  policy. 

As  to  the  construction  of  the 
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words  "warranted  free  from  cap- 
tme,  seiziirey  ^c,  and  free  from 
M  c<msBquences  of  hostilities,  riots, 
or  commotions,"  see  lonides  t. 
77i»  Universal  Marine  Insurance 
Company,  14  C.  B.  (N.  S.)  259. 

Where  goods  warrant^  "free 
of  average"  arrive  in  specie  at 
the  port  of  destination,  however 
much  they  may  be  damaged,  or  de- 
teriorated in  valne  and  quality,  if 
they  still  retain  their  original  cha- 
racter, it  will  not  be  held  to  be  a 
total  loss,  and  consequently  there 
will  be  no  liability  on  the  part  of 
the  nnderwriter.  {SeeM^Andreufs 
V.  Vaughan,  Park.  252,  8th  ed.; 
Mason  v.  Skurray,  ib.  254  ;  Olen- 
nie  V.  London  Assurance  Company^ 
2  M.  4&  Sel.  376);  and  it  is  imma- 
terial that  the  vessel  is  wrecked,  if 
the  goods  or  some  of  them  arriye 
at  their  destination.  Davy  v.  Mil- 
ford,  15  East,  559.  The  cases  of 
BoyfiM  V.  Broumy  2  Str.  1065 
and  Bt4iler  v.  (Jhristiey  cited  2  M. 
&  Sel.  374,  mnst  be  considered  as 
overruled. 

It  seems  also  that  although  the 
goods  arrive  at  their  destination  in 
specie,  if  they  are  so  deteriorated 
as  to  have  lost  their  original  cha- 
racter, it  will  be  an  absolute  total 
loss,  for  which  the  underwriter  will 
be  liable,  although  the  goods  are 
warranted  free  of  average.  This, 
at  any  rate,  appears  to  have  been 
the  opinion  of  Lord  AUnger  in  the 
principal  case,  but  there  has  been 
no  express  decision  upon  the 
point;  see  also ifotwwrv.iZin^row, 
6  Exch.  267.  See,  however,  2  Am. 
Mar.  Ins.  906, 3rd  ed.  Where  it  is 
said  that "  in  practice  it  appears  for 


better  to  disregard  all  such  refine- 
ments, and  to  lay  down  the  broad 
position  that  there  can  be  no  total 
loss  on  perishable  goods,  and 
therefore  no  claim  whatever  against 
the  underwriter,  who  by  the  me- 
morandum has  expressly  confined 
his  liability  to  the  case  of  their 
total  loss  only,  unless  the  goods 
either  go  to  the  bottom  of  the  sea, 
or  are  necessarily  destroyed  or  jus- 
tifiably sold  by  the  assured,  from 
the  impossibility  of  sending  them 
on  in  specie  to  their  port  of  desti- 
nation. 

Where  a  cargo  is  made  up  in 
packages,  and  the  insurance  is  upon 
each  package  separately,  it  will  be 
treated  as  a  total  loss  upon  each 
package  lost,  per  Lord  Ahingery  in 
HUls  V.  London  Assurance  Com- 
pany, 5  M.  &  W.  576. 

But  if  goods  of  the  same  species 
are  shipped,  whether  in  bulk  or  in 
packages,  not  expressed,  by  distinct 
valuation  or  otherwise,  in  the  policy 
to  be  separately  insured,  though 
part  only,  or  one  or  more  entire 
packaged  be  entirely  lost  or  de- 
stroyed by  the  specified  perils,  it 
will  not  be  considered  a  total  loss 
or  destruction  of  such  part  only ; 
the  consequends  in  such  case  is, 
that  if  the  goods  lost  be  "  free  of 
average  "  the  underwriter  will  be 
exempted  from  all  liability,  the  loss 
being  only  partial.  JRalliy.Janson, 
6  Ell.  &  Bl.  422,  446,  overruling 
the  decision  on  this  point  in  Davy 
V.  Mil/ord,  15  East,  559,  and  some 
of  the  dicta  in  ffedburgh  v.  Pear- 
son,  7  Taunt.  152,  and  in  Cologan 
V.  London  Insurance  Company,  5 
Man.  &  Selw.  456 ;  and  see  En 
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twistle  V.  Ellis,  2  Hurkt.  &  N. 
549,  in  which  case  on  an  insurance 
of  goods  in  "  ship  or  ships  "  which 
were  declared  to  be  valued  "on 
rice  to  be  declared  free  from  par- 
ticular average,"  it  was  held  that 
the  insurer  could  not  by  indorsing 
a  declaration  of  interest  with  a 
separate  valuation  of  eaeh  bag  of 
rice,  create  a  separate  insurance  on 
each  bag. 

Where,  however,  goods  of  diffe- 
rent species  are  insured  generallj 
"free  from  average,"  if  some  of 
them  be  entirely  lost,  the  assured 
will  be  able  to  recover  as  for  a  to- 
tal loss  on  account  of  the  goods  so 
lost.  Thus,  in  Duff  v.  Mackenzie, 
3  C.  B.  (N.  S.)  16,  an  insurance  was 
eflfected  on  "  mastefs  effects,**  va- 
lued at  £100,  "free  from  all  ave- 
rage** Some  of  the  articles  thus 
insured  were  totally  lost  by  the 
perils  insured  against,  but  others 
were  saved.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
assured  was  entitled  to  recover  in 
respect  of  the  goods  which  had 
been  so  totally  lost..  "  The  word 
*  eflfects,*"  said  Williams,  J.,  in  de- 
livering the  judgment  of  the  Court, 
"  is  obviously  employed  to  save  the 
task  of  enumerating  the  nautical 
instruments,  the  chronometer,  the 
clothes,  books,  ftimiture,  etc.,  of 
which  they  happened  to  consist. 
And  although  it  is  stipulated  by 
the  warranty  that  these  effects  shall 
be  free  of  all  average,  or,  in  other 
words,  that  the  insurer  shall  not 
be  liable  for  any  amount  of  sea- 
damage  to  them  short  of  a  total 
loss — we  think,  looking  at  the  na-. 
ture  of  the  subject  of  insurance. 


and  the  tei*ms  of  this  exemption, 
it  is  doing  no  violence  to  the  lan- 
gu^e  used,  to  hold  that  he  is  not 
to  be  exempted  from  liability  for  a 
total  loss  of  any  of  the  articles  of 
which  the  *  effects '  consist.  Sap- 
pose,  instead  of  the  general  descrip- 
tion of  *  master's  effects,*  the  body 
of  the  policy  had  enumerated  them, 
and  then  the  memorandum  had 
said,  *the  chronometer,  the  sex- 
tant, to  be  free  from  average,'  etc., 
might  not  this  be  well  understood 
to  mean  that  the  insurer  was  not  to 
be  liable  for  any  partial  damage,  but 
was  to  be  liable  for  any  total  loss 
of  any  of  the  specific  things  men- 
tioned in  the  memorandum  ?  And 
if  so,  we  do  not  feel  constrained  to 
hold  that  the  intention  of  the  par- 
ties is  different,  and  the  subject  of 
insurance  one  indivisible  subject^ 
merely  because  the  description  in 
the  policy  of  the  articles  insured  is 
general,  and  the  memorandum  ex- 
tends to  the  whole  subject  of  the 
insurance." 

Upon  the  same  principle,  in  WiU 
kinson  v.  Eyde,  3  C.  B.  (N.  S.)  30, 
an  insurance  was  effected  for  £240, 
"  on  goods  so  valued  against  total 
loss  only**  The  policy  contained 
the  usual  memorandum  against 
particular  average.  The  cargo 
thus  insured  consisted  of  different 
hinds  of  goods,  in  s^arate  cases 
and  packages,  some  of  which  were, 
by  the  perils  insured  against,  to- 
tally lost,  and  others  were  saved. 
It  was  held  by  the  Court  of  Com- 
mon Pleas  that  the  assured  was 
entitled  to  recover  in  respect  of 
the  packages  so  totally  lost  "  Ap- 
plying,"  said  Williams,  J.,  "the 
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doctrine  of  Duff  v.  Maekemie  here, 
as  soon  a8  it  is  ascertained  that 
goods  are  of  different  species,  it  ii^ 
as  if  the  different  species  had  been 
enamerated.  The  words  *  against 
total  loss  only '  cannot  mean  '  to- 
tal loss  of  the  whole  subject  of 
insorance,'  taken  collectively,  as 
Mr.  Blackbnm  contends.  The  ob- 
ject is  simply  to  get  rid  of  the 
common  average  memorandum, — 
to  exempt  the  underwriters  from 
responsibility  except  in  respect  of 
a  total  loss  of  the  subject-matters 
of  insurance,  each  taken  separately. 
I  see  no  more  reason  why  the  dif- 
ferent sorts  of  *  goods  *  should  be 
en  ti  J  u  era  ted,  ihau  ilnii  '  iiia?^[[,.'r':^ 
effects'  should  be  separately  do- 
iCTibed-  The  underwriter  who  in- 
sures 'goods'  has  no  right  to  ex- 
pect that  they  shall  be  all  of  one 
species." 

To/al  £osA  ^fFrmght — T^lien  a 
ship  founders  at  sea,  Mid  with  Irt 
cargo  is  lost  beyond  hope  of  r^^co- 
vory,  it  is  clear  that  a  total  nl iso- 
late loss  of  freight  has  taken  place. 
And  where  a  chartered  ship  is  lost, 
when  about  to  sail  to  a  distant 
place  to  take  in  her  c^irgo,  it  wiJl 
be  held  that  the  risk  commenced 
at  the  time  of  her  sailing,  although 
ahe  had  no  cargo  then  on  boanl. 
The  leading  case  on  this  subject  is 
T^mmpsm  r,  Tcttflor,  6  T:  R.  478, 
where  a  ship  was  fMrkred  from 
liondon  to  Tcneriffe,  there  to  take 
on  board  a  certain  number  of  pipes 
of  wine,  and  to  proceed  to  Barba- 
docs,  for  which  the  owner  was  to 
receiTe  freight  at  the  rate  of  bo 
mncli  per  pipe.    The  vessel  wa8 


taken  prize  on  her  voyage  to  Tene- 
riflfe.  It  was  held  by  the  Court  of 
King's  Bench  that  a  policy  of  in- 
surance on  such  freight  attached 
from  the  sailing  of  the  ship.  "  As 
the  plaintiff,"  observed  Lord  Ken- 
yon,  C.  J.,  "  had  begun  to  perform 
his  part  of  the  contract,  as  he  had 
done  something  under  it,  which,  if 
matured,  would  have  entitled  him 
to  his  freight,  I  think  he  may  re- 
cover on  this  policy,  which  was  an 
insurance  on  that  freight.  His 
CM n tract  under  the  charter-party 
wart  entire,  aad  we  cjiunot  divide 
it.  The  ship  was  U}  sail  fn;»m  hence 
to  Tencriife,  where  she  was  to  take 
wine  on  l>oard,  and  carrj^  it  to  the 
West  Indies ;  he  was  to  receive 
freight  for  the  whole  voyago^  and 
the  plaintiff  had  per fonned  part  of 
the  contract.  Therefore,  on  the 
principle  on  which  the  case  in 
Strange  {Tom/t^  v.  Wails,  2  Sfcra. 
1251)  was  decided,  though  the  cir- 
cumstances of  that  case  are  diffe- 
rent from  the  present^  I  mu  of 
opinion  that  the  plaintiff  is  enti- 
tled to  recover."  See  also  Hf/rn- 
casik  V,  Smrl,  7  East,  40Qj  i/of- 
kemie  V.  Sheddenj  2  Camp,  451, 

Where  an  insurance  hafi  been 
effected  on  freight,  to  becoii>e  i>ay- 
able  on  delivery  of  the  goodss  by  a 
ff&mral  ship,  if  a  full  cargo  has 
been  contracted  for,  and,  though 
lying  at  some  distance,  is  ready  to 
l>e  pat  on  board,  and  the  ship  is 
ready  to  receive  it,  even  though 
temporarily  disabled  by  the  j)erils 
insured  against,  the  assured  may 
recover  as  for  a  total  loss,  although, 
at  the  time  of  the  loss  of  the  ship, 
only  a  part,  or  even  none,  of  the 
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cargo  was  on  board.  Montgomery 
V.  Egginimiy  8  T.  R.  362  ;  S.  C. 
cited  and  commented  on,  13  East, 
330,  331  ;  Devaux  v.  tPAnson,  5 
Bingh.  N.  0.  519. 

Where  however  the  ship  is  lost 
with  only  a  part  of  her  cargo  on 
board,  and  the  rest  of  her  cargo  is 
not  contracted  for,  and  the  ship, 
independently  of  any  disability  in 
consequence  of  the  perils  insured 
against,  is  not  ready  to  receive  it, 
the  assored  is  not  entitled  to  re- 
cover for  a  total  loss,  but  an  ap- 
portionment only  according  to  his 
actual  loss.  See  Forbes  Y.AspmaUy 
13  East,  323,  332  ;  post,  p.  204, 
211 ;  Fortes  v.  Come,  1  Camp. 
520. 

In  the  case  of  a  chartered  ves- 
sel, where  the  payment  of  the 
freight  is  in  the  charter-party  made 
to  depend  on  the  delivery  of  a  par- 
ticular cargo  at  the  ultimate  port 
of  destination,  if  the  vessel  be  cap- 
tured before  the  goods  be  put  in 
at  an  intermediate  port,  the  assured 
can  recover  for  an  absolute  total 
loss.  Attyr.  Lindo,  1  Bos.  &  P. 
N.  R.  236. 

So  the  capture  and  sale  of  an 
outward  cargo  will  involve  an  ab- 
solute total  loss  of  (w/e^arrf  freight, 
although  the  vessel,  on  being  re- 
purchased by  the  master,  may  suc- 
ceed in  gaining  a  homeward  freight 
(Wilson  V.  Forster,  6  Taunt.  25). 
Where  however  the  insurance  is 
effected  on  the  homeward  freight, 
on  goods  to  be  put  on  board  by 
certain  charterers,  and  no  cargo 
is  put  on  board  by  them,  if  a  full 
freight  is  earned  by  the  vessel  re- 
turning home  with  a  cargo  belong- 


ing to  other  persons,  the  assured 
cannot  recover  for  a  total  loss  from 
the  underwriters,  even  though  the 
expenses  of  the  vessel  while  de- 
tained waiting  for  another  cargo 
exceed  in  amount  the  freight 
which  she  thereby  earned.  Everih 
V.  Smith,  2  Man.  &  S.  278,  284  ; 
BarcJay  v.  SHrUng,  5  Man.  &  Selw. 
6 ;  Brochlebank  v.  Sugrm,  1  Mood. 
&  B.  102.  And  see  and  consider 
MackreU  v.  Simond,  2  Chit.  Rep. 
temp.  Mansfield,  666. 

In  the  case  of  an  insurance  of 
profits,  if  there  is  a  total  loss  of  the 
goods  on  which  the  profits  were 
expected  to  be  made,  the  insurer 
may  recover  as  for  a  total  loss  of 
the  freight ;  and  even  if  there  has 
been  only  a  partial  loss  of  tilie 
goods,  if  the  goods  have  been  aban- 
doned, a  separate  abandonment  of 
the  profits  to  arise  from  them  is 
unnecessary.  Barclay  v.  Cousms, 
2  East,  544,  551. 

In  all  these  cases  the  loss  must 
arise  from  the  perils  insured 
against,  and  there  will  be  no  claim 
against  the  underwriter  unless  tiie 
loss  of  freight  be  by  reason  of  the 
perils  insured  against.  (Scottish 
Marine  Insurance  Company  v. 
Turner,  1  Macq.  Ho.  Lo.  Ca.  340.) 
If,  for  instance,  the  loss  of  freight 
has  been  occasioned  by  reason  of  a 
sale  of  a  sea-damaged  cargo  at  an 
intermediate  port,  even  when  such 
sale  took  place  in  exercise  of  a 
wise  discretion  by  the  master,  the 
underwriter  will  not  be  liable. 
See  Hunter  v.  Prinsep,  10  Bast^ 
378 ;  Mordy  v.  Jones,  4  B.  &  C. 
394;  Vlierboomy.  Chapman^  13 
M.  &  W.  230. 
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Upon   the    same  principle,  in 
PM^it  V.  Swann,  11  0.  B.  (N.  S.) 
270,  freight  nnder  a  charter  was  in- 
sured, for  a  voyage  from  the  Cape 
of  (Jood  Hope  to  Hondeklip  Bay, 
an  open  roadstead  180  miles  np 
the  coast,  there  to  load  a  cargo  of 
copper  ore,  to  proceed  therewith 
to  Swansea  at  a  freight  of  forty 
shillings  per  ton.   Arrived  at  Hon- 
deklip Bay  the  master  received  on 
board  part  of  the  cargo  (the  whole 
being  ready),  when  a  storm  coming 
on,  he  was  compelled  to  put  to  sea 
with  the  loss  of  an  anchor,  and  an 
injury  to  his  windlass ;  and,  after 
beating  about  the  offing,  he  deem- 
ed it  expedient  to  sail  to  St  He- 
lena^—a  distance  of    about  1800 
miles.     Finding,  on   his   arrival 
there,  that  he  could  not  get  an 
additional  anchor,  or  the  requisite 
repidr,  the  master  discharged  the 
portion  of  the  outward  cargo  which 
he  had  not  landed  at  Hondeklip 
Bay,  and  proceeded  to  Swansea 
with  the  homeward  cargo,  short  by 
about  120  tons  of  a  full  cargo.  The 
jury,  although  the  master  did  not 
run  for  the  Cape,  where  it  ap- 
peared that  the  necessary  repairs 
might  have  been  obtained,  found 
that  the  master  acted  throughout 
as   a   prudent    owner   uninsured 
would  have  done.    It  was  held  by 
the  Court  of  Common  Pleas  that 
under    these    circumstances,  the 
underwriters  were  not  responsible 
as  for  a  total  loss  of  the  freight  of 
the  120    tons   by  perils  of  the 
sea.    "The  captain,"  said  Willes^ 
J.,  **wa8  prudent  in  avoiding  foul 
weather,  but  he  was  not  prevented 
by  perils  of  the  sea  from  procuring 


the  necessary  repairs  and  earning 
the  freight.**  See  also  Scottish 
Marine  Imurance  Company  v. 
Turner,  1  Macq.  Ho.  Lo.  Ca.  834. 

2.  Of  Constructive  Total  Lose.— 
As  before  observed,  a  constructive 
total  loss  takes  place  where  the  sub- 
ject of  insurance  is  not  wholly  de- 
stroyed, but  is  placed  in  such  peril 
as  to  render  the  successfril  prose- 
cution of  the  adventure  improbable 
and  such  as  a  prudent  man  unin- 
sured would  decline  any  ftuiJier 
expense  in  following  up.  In  such 
a  case  the  insured,  upon  giving 
notice  to  the  insurers  that  he  aban- 
dons all  his  interest  in  the  subject- 
matter  assured,  may  treat  the  case 
as  a  total  loss.  The  notice  of  aban- 
donment, as  will  be  hereafter  more 
fully  shown,  must  be  given  within 
a  reasonable  time, — ^it  must  be  of 
the  whole  thing  insured  and  un- 
conditional in  its  terms. 

In  the  principal  case.  Lord  Ahin- 
ger,  C.  B.,  enumerates  the  cases  in 
which  a  constructive  total  loss 
takes  place.  "  There  may,"  he  ob- 
serves, **be  a  capture,  whidi,  though 
primd facte  a  total  loss,  maybe  fol- 
lowed by  a  recapture,  which  would 
revest  Uie  property  in  the  assured. 
There  may  be  a  forcible  detention, 
which  may  speedily  terminate,  or 
may  last  so  long  as  to  end  in  the 
impossibility  of  bringing  the  ship 
or  the  goods  to  their  destination. 
There  may  bd  some  peril  whidi 
renders  the  ship  unnavigable,  wiUi- 
out  any  reasonable  hope  of  repair, 
or  by  which  the  goods  are  partly 
lost,  or  so  damaged  that  they  are 
not  worth  the  expense  of  bringing 
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them,  or  what  remains  of  them,  to 
their  destination."  Ante,  p.  153. 
These  and  similar  cases  it  is  now 
proposed  to  examine  in  detail 

Constnictive  Total  Loss  of  Ship, 
— ^Where  a  ship  is  captured,  the 
assured  has  immediately  a  right  to 
give  notice  of  abandonment,  and 
he  will  be  able  to  recover  for  a 
total  loss,  provided  the  capture  or 
the  total  loss  accasioned  thereby 
continue  to  the  time  of  abandoning 
and  bringing  the  action.  See 
Hamilton  v.  Mendes,  2  Burr.  1212. 
Where,  however,  at  the  time  when 
the  notice  of  abandonment  is  given, 
the  assured  is  aware  of  the  recap- 
ture {Hamilton  v.  ifendes,  2  Burr. 
1198),  or  the  recapture  has  actu- 
ally taken  place,  and  he  is  not 
aware  of  it  {Bainbrtdge  v.  Neilson^ 
10  East,  329  ;  Parsons  v.  Scott^ 
2  Taunt.  363;  Naylor  v.  Taylor,  9 
B.  &  C.  718),  and  even  where  the 
capture  continues  until  the  notice 
of  abandonment,  if  the  recapture 
takes  place  before  action  brought, 
the  assured  cannot  claim  to  re- 
cover for  a  total  loss.  See  Patter- 
son V.  Ritchie,  4  Mau.  &  Selw. 
393 ;  Naylor  v.  Taylor,  9  B.  &  C, 
724  ;  and  Brotherston  v.  Barber,  5 
Mau.  &  Selw.  418.  In  the  last- 
mentioned  case,  the  vessel  insured 
was  captured  on  the  19th  of  April. 
Notice  of  abandonment  was  given 
on  the  25th  of  April,  and  the 
recapture  and  restoration  of  the 
ship  took  place  before  action 
brought.  It  was  held  by  the  Court 
of  King's  bench  (a  partial  damage 
having  been  sustained),  that  the 
assured  could  only  recover  for  a 


partial  loss.  '<  This  is,"  said  Bai^ 
ley,  J.,  "  a  contract  of  indemnity 
only;  the  ship  was  captured  in  the 
course  of  her  voyage.  Now  cap- 
ture is  an  event  which  may  or  may 
not  terminate  in  a  total  loss;  if  it 
continue,  and  terminate  in  a  total 
loss,  the  assured  will  be  entitled 
to  his  full  indemnity ;  but  if  the 
capture  be  only  temporary,  and  the 
loss  partial,  it  would  be  against 
the  spirit  as  well  as  the  letter  of 
the  contract  to  hold  the  under- 
writer bound  to  take  to  the  sub- 
ject-matter insured,  and  to  allow 
the  assured,  who  stipulates  only 
for  indemnity,  to  come  upon  the 
underwriter  for  the  whole  amount 
of  his  subscription;  while  the  sub- 
ject-matter insured  subsists  in  pei;- 
feet  safety.  What  is  it  that  is  thus 
to  entitle  the  assured  to  demand 
more  than  the  safety  of  the  thing 
insured  ?  It  is  said  that  abandon- 
ment gives  this  right,  by  closing 
the  transaction  between  the  under- 
writer and  assured.  But  notice  of 
abandonment  is  no  more  than  a 
proposal  on  the  part  of  the  assured, 
which  the  underwriter  may  accept^ 
and  then  there  will  be  a  new  agree- 
ment between  them,  binding  on 
both  parties.  But  while  the  trans- 
action rests  in  abandonment  only 
on  one  side,  the  underwriter's  re- 
sponsibility may  vary,  and  cannot 
amount  to  a  total  loss,  if,  by  sub- 
sequent events,  it  has  become 
otherwise  at  the  time  of  action 
brought." 

The  mere  recapture  however  of 
a  ship,  if,  in  consequence  of  the 
improper  conduct  of  recaptors,  the 
ship  be  not  restored  to  the  assured 
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or  they  hflve  not  the  means  of  re- 
covering her,  will  not  preyent  their 
claim  for  a  total  losa,  Tbuii,  in 
Ikian  T,  Hornhj,  3  Ell,  &  Bl  180, 
a  ship  was  msiircd  on  a  timc-pc»- 
licy,  for  a  year  ending  the  2 let  of 
April,  1^52.  In  Deccmbt%  1851, 
bein^  on  her  liomeward  voy- 
age from  Yalparaiso  to  Liverpool, 
she  was  captured  by  pirates  in 
the  Straits  of  Magellan.  In  Ja^ 
nnaiT,  Wb%  she  was  recaptured 
by  an  English  war-steameFj  and  a 
pme-mafiter  took  the  command 
lUid  bron^lit  her  to  Valparaiso* 
Intelligence  of  the  facts  reached 
Ihe  owmeTB  at  one  time,  about  the 
end  of  April,  1852,  and  they  on 
the  aoth  of  April,  1852,  gave  no- 
tice  of  abandonment  to  the  nnder- 
-writers,  Btating  that  intelligence 
had  anived  **  of  the  oondcnmation 
at  Valparaiso  "  of  the  vessel  "  as  a 
jirize  to  her  Majesty's  steamer/' 
The  andcmrritens  refused  to  accept 
notice.  The  vessel  was  eent  home 
by  the  recaptors  from  Valpax'aiso, 
under  the  command  of  a  prize- 
master^  With  instructions  to  pro- 
ceed to  Liverpool,  and  obtain  au 
adfudicatioD  in  the  Court  of  Ad- 
miralty, She  met  with  bad  wea- 
ther, and  ptit  into  Fayal  on  the 
U*th  of  August,  1852,  where  she 
was  sold  by  the  prize-master,  being 
then  in  a  state  not  justifying  the 
sale*  In  December,  1852,  the 
ownem  having  commenced  an  ac- 
ticin  against  the  underwriteni;,  it 
was  held  by  the  Court  of  Queen's 
Bench  that  they  were  entitled  to 
mcovt^r  fur  a  total  loss,  "  The 
cnes  referred  to,"  said  Lord  Oamp- 
hilif  C.  J^  *"  establish  this  prin- 


ciple, that  if  one©  there  haa  been 
a  total  losa  by  capture,  tliat  is 
construed  to  be  a  permanent  total 
logs,  unless  something  afterwards 
occurs  by  which  the  assured  either 
has  the  possession  restored,  or  haa 
the  means  of  obtaining  such  resto- 
ration. The  r^hi  t-o  obtain  U  is  n^ 
thing ;  if  tliat  were  enough  to  pre- 
vent a  total  lose^  there  never  would 
in  this  case  have  been  a  total  loss 
at  all  ;  for  pirates  arc  the  enemies 
of  mankind,  and  have  no  right  to 
the  possession/'  See  Khinwort  v. 
Shepard,  I  Ell.  &  Ell  447. 

liYhere  however  after  the  cap- 
ture of  a  ship,  notice  of  abandon- 
ment has  been  duly  given,  althongh 
she  be  afterwards  restored,  if  she 
he  in  such  a  state  that  her  repairs 
would  cost  more  than  she  is  worth, 
the  assnred  can  recover  for  a  total 
loss.  See  M^Ivm^  v.  ffemlersony  4 
Man.  &  Selw.  576,  *'The  mere 
restitution  of  the  hull,"  said  Lord 
EUcnhoToygh^  C*  J.,  '*  U'  the  assured 
luay  cveDtnally  pay  more  for  it 
than  it  is  worth,  is  not  a  circum- 
stance by  whicli  the  totality  of  the 
loss  is  reducible  to  an  average 
one/'  lb.  684.  Bee  al&o  Brown  \\ 
Smith,  1  Dow.  P.  C.  349  ;  HoM^^ 
worth  V,  Wist\  7  B.  &  0,  794  ; 
Lomno  v.  Jamon,  2  Ell  tt  Ell  \m. 

If  the  ship  is  restored  in  such  a 
state  aa  not  to  justify  an  abandon- 
ment, the  mere  loss  of  the  voyage 
will  not  hare  that  effect,  Fitz- 
gerakl  v.  P(?^^,  Willes,  G41 ;  5  Bro. 
P.  C.  13!  ;  Parsons  v.  Scoit,  2 
Taunt.  363  ;  Falkuer  v.  Eikhi^,  ^ 
Man.  &  Selw,  290 ;  Broitm  wSmiihi 
1  Dow.  P.  C.  aoO ;  Boffie  w  Ballas, 
1  Mood.  &  Rob.  55  ;  so  that  the 
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contrary  doctrine  upon  this  subject 
laid  down  in  some  of  the  earlier 
caaes  (Ghss  y.  Withers^  2  Burr. 
688  ;  Hamilton  t.  Mendes^  2  Burr. 
1198  ;  Milles  v.  Fletcher,  1  Doug. 
231 ;  Cazalet  t.  St.  Barbe,  1  T.  R. 
187  ;  EoUh  v.  Mie,  6  T.  R.  413) 
by  Lord  Mansfield^  Mr.  Justice 
Buller^  and  Lord  Kenyon,  may  be 
considered  as  overruled. 

The  assured  will  not  however 
be  entitled  to  recover  for  a  total 
loss,  unless  he  has,  during  some 
period  of  the  risk,  been  com- 
pletely deprived  of  his  ship.  See 
Thomely  v.  Hehson,  2  B.  &  Aid. 
513  ;  there  the  crew  of  a  vessel  in 
distress,  worn  out  by  fatigue,  de- 
serted her  in  order  to  save  their 
lives,  and  she  was  at  the  same  time 
taken  possession  of  by  eight  fresh 
men  from  the  ship  to  which  the 
crew  had  escaped,  who  volunteered, 
at  the  risk  of  their  lives,  to  go  on 
board  the  vessel  in  distress,  in  the 
hope  of  bringing  her  into  port,  and 
thus  earning  salvage.  They  suc- 
ceeded in  bringing  the  vessel  into 
port,  where  she  was  sold  under  a 
decree  of  the  Admiralty  Court  to 
pay  for  the  salvage.  Notice  of 
abandonment  had  been  given.  It 
did  not  however  appear  that  the 
assured  had  taken  any  means  to 
prevent  the  sale.  It  was  held  by 
the  Court  of  Sling's  Bench  that 
the  assured  had  no  right  to  aban- 
don, and  could  only  recover  for  a 
partial  loss.  "Where  a  ship  is 
captured,"  said  Bayley,  J.,  "  she  is 
taken  possession  of  by  persons  ad- 
versely to  the  owner,  and  so  it  is 
in  the  case  of  barratry ;  but  here 
the  ship  was  taken  possession  of 


by  persons  acting,  not  adversely, 
but  for  the  joint  benefit  of  them- 
selves and  the  owners,  and  the  lat- 
ter were  never  dispossessed  of  the 
vessel.  The  desertion  of  the  crevr 
therefore  does  not  amount  to  a 
total  loss."  It  was  also  held  that 
the  sale  did  not  amount  to  a  total 
loss,  as  it  did  not  appear  that  the 
sale  was  necessary,  or  that  the 
ownersmight  not  have  prevented  it. 

If  there  be  an  arrest,  detention, 
or  embargo  of  a  ship,  unless  it  is 
of  very  short  duration  (Forster  t. 
Christie,  11  East,  205),  the  ship- 
owner mllprimA  facie  have  an  im- 
mediate right  to  abandon.  Eotch 
V.  Edie,  6  T.  R.  413. 

Although  in  the  event  of  the 
recapture  or  restoration  of  the  ship 
before  action  brought,  there  can 
be  no  claim  for  a  total  loss  {ante^ 
p.  172),  in  order  to  escape  from 
the  inconvenience  of  the  rule  the 
parties  to  the  insurance  may  stipu- 
late that  the  loss  shall  be  paid  for 
as  total,  a  certain  length  of  time 
after  oflScial  news  of  the  capture 
or  embargo.  See  Fowler  v.  The 
English  and  Scottish  Marine  Insu- 
rance Company,  18  C.  R  (N.  S.) 
818.  There  a  policy  was  e£R3cted 
on  a  Prussian  ship,  valued  at 
£2500,  against  such  risks  only  as 
were  excluded  by  the  clause  "  war- 
ranted free  from  capture,  seizure, 
and  detention,  or  the  consequenoes 
of  any  attempt  thereof."  With  a 
stipulation  that  the  insurers  "should 
pay  a  total  loss  thirty  days  after 
receipt  of  oflicial  news  of  capture 
or  embargo,  without  waiting  for 
consummation."  The  ship  was 
detained  by  an  embargo  in  a  Danish 
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pori»  after  the  breaking  out  of  hoB- 
tdlitieB  between  that  power  and 
(Jennany.  It  was  held  by  the  Court 
of  Common  Pleas  that  the  right 
of  the  assured  to  claim  for  a  total 
loss  became  Tested  on  the  expiration 
of  the  thirty  days,  notwithstand- 
ing that  the  vessel  had  neyer  been 
actually  taken  out  of  the  possession 
of  the  captain,  and  was  afterwards 
(and  after  action  brought)  restored 
and  arriyed  in  safety  in  London.  It 
was  also  held  that  the  entry  of  the 
fact  of  the  embargo  in  Lloyd's 
"  Loss  Book,"  however  the  intelK- 


jia*u     iffju 


was  eiiMelent  to  satisfy  tho  term 
**  officisil  news"  in  the  policy. 

Where  a  captured  vessel  haa 
been  bonght  by  the  master,  if  no 
notice  of  abandonment  has  been 
given,  he  will  l>e  considei-ed  m 
agent  for  the  owners,  and  upon 
his  restoring  her  to  them,  they  will 
only  be  entiUed  to  claim  for  an  ave- 
rage logsw  M^MmtsTs  y.SItifoU/redj 
I  Esp.  236,  It  was  admitted  how- 
fvcr  by  the  Court  iu  that  case,  *^that 
when  the  ship  had  been  captured 
and  carried  into  port  in  the  ene- 
iiiy*fl  possession^  the  insured  mit^ht 
then  have  abandoned  it,  and  so 
have  made  it  a  total  loss,"  lb.  p, 
239.  See  also  Wikon  w  Forshr^ 
C  Taant  25  ;  1  Mar&h.  Rep.  425. 

We  haire  before  seen  in  what 
C4iaes  the  assured  is  entitled  to  re- 
cover  for  a  t^ta!  loss  of  the  ship 
without  notice  of  abandon ment. 

There  are,  howeTer,  as  obsenred 
in  the  priucipal  case  by  the  Cliief 
Baron* "  intermediate  cases/'  Thus, 
where  the  ship  haB  been  reduced 
to  tfoish  a  itate  br  the  perils  in- 


sured against  that  she  cannot  keep 
at  sea  without  repairs,  and  the  re- 
pairs  either  cannot  be  effected  in 
the  place  where  the  injury  occurs 
{Somss  V.  SugniB,  4  C.  &  P.  283), 
or,  if  being  in  a  place  where  they 
may  be  done,  he  has  no  fdnds  in 
his  possession,  and  is  not  able  to 
raise  any  {Bead  v.  Bonham^  3  BroA 
&  Bing.  147),  unless  his  inability 
arises  from  the  fault  of  the  agents 
or  correspondents  of  the  assured 
{Tanner  v.  Bennett^  By.  &  Mood. 
182),  then  the  master  is  justified 
in  selling  the  ship,  and  the  assured. 


on 


mii;      Liv,r■l^,1J     ^'i     iii  nji  i  iix^.^ii— 


ment,  may  recoTcr  for  a  total  logg, 
Tlie  mere  fact  tlmt  the  rate  of 
bottomry  interest  is  ejttravagunfcly 
high  {Smms  v.  Stigrue,  4  C.  &  P. 
276  ;  Morris  v.  Robimoih  3  B,  Jfe 
C.19g;  5  Dowl&  Ky,  34;  Cim-^ 
nan  \.  Meahuni^  \  Bing*  243  ;  8 
Moore,  127),  or  tlmt  there  ia  a 
difficuHtj  in  prociirtng  matcrialfl 
for  repairs  {Fimimiix  t.  Bradle^^ 
Park  on  Ins*  3CoX  will  not  juetify 
a  sale  by  a  master,  nor  conse- 
quently an  abandonment  by  the 
assured.  For  it  will  be  found  on 
an  examination  of  the  authoritiea 
that  the  right  to  abandon  depend^ 
not  upon  the  fact  that  a  jiale  hm 
been  eltected  by  the  master,  but 
upon  the  fact  whether  the  siile  \ym 
or  not^  under  the  cireums Lances, 
jnstiliable*  See  Milks  v.  Flefrlwr^ 
1  Doug.  T^2  ;  PlankuHotfr  v.  SUu 
pUs,  1  T.  K.  611  B.;  1  Mood.  & 
Kob.  117. 

A  sale  will  be  justifiable,  and 
conaequentlj  on  giving  notice  the 
assured  can  recover  as  for  a  con- 
stmctivo  total  loss,  either  when 
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there  is  no  reasonable  hope  of  ex- 
tricating the  vessel  at  all  {Idle  v. 
Boyal  Exchange  Assurance  Com- 
pany,  3  Moore,  115 ;  8  Tannt.  755; 
3  BroA  &  Bing.  151  n. ;  Hunter  v. 
Parker,  7  Mees.  &  W.  322),  or  of 
extricating  or  repairing  her  except 
at  a  cost  greater  than  her  yalne 
when  repaired.  Rolertson  v.  Cfe- 
ruthersy  2  Stark.  571 ;  Robertson 
V.  Clarke^  1  Bing.  445 ;  8  Moore, 
622  ;  Mount  v.  Harrison,  4  Bing. 
388 ;  1  Moo.  &  P.  14 ;  De  Quadra 
V.  Swann,  16  C.  B,  (N.  S.)  772. 

In  all  these  cases  the  assnred 
will  not  be  able  to  claim  as  for  a 
constmctiye  total  loss,  unless,  at 
the  time  of  the  sale,  that  proceed- 
ing appeared,  in  the  prudent  exer- 
cise of  the  best  and  soundest  judg- 
ment that  could  then  be  formed, 
to  be  most  beneficial  to  all  parties 
concerned  (see  Morris  y.  Robinson, 
3  B.  &  Cr.  196;  5  Dowl.  &  Ry.  35 ; 
Cannan  y.  Meabum,  I  Bing.  243 ; 
8  Moore,  127 ;  Doyle  y.  Dallas,  1 
Mood.  &  Rob.  48 ;  Gardner  y.  Sal- 
vador, 1  Mood.  &  Rob.  116 ;  Knight 
y.  Faith,  15  Q.  B.  649  ;  Dommett 
y.  Young,  1  Carr.  &  Marsh.  465) ; 
but  where  such  a  judgment  has 
been  exercised,  he  can  claim  for 
a  constructive  total  loss,  eyen  al- 
though the  yessel  has  been  reco- 
yered  and  repaired  by  the  pur- 
chaser at  a  cost  much  less  than 
her  repaired  yalue.  Idle  y.  Royal 
Exchange  Assurance  Company,  3 
Moore,  115;  8  Taunt.  755;  Ro- 
bertson y.  Garuthers,  2  Stark.  571. 
And  it  is  immaterial  whether  the 
sale  be  effected  by  the  master 
alone,  or  by  the  master  with  the 
sanction  of  one  of  the  part-owners 


(Jdle  y.  Royal  Exchange  Assurance 
Gomp&ny,  3  Moore,  115 ;  8  Taunt. 
755),  or  eyen  by  the  owner  or  a 
part-owner  who  is  also  master. 
See  Green  y.  Royal  Exchange  As-- 
surance  Gompany,  1  Marsh.  447  ; 
6  Taunt.  68  ;  DoyU  y.  DaUas^  1 
Mood.  &  Rob.  48  ;  Knight  y.  FaiOi, 
15  Q.  B.  649. 

A  sale  howeyer  of  the  yessel  is 
not  essential  in  such  cases  in  order 
to  enable  the  assured  to  recover 
for  a  constmctiye  total  loss,  for  it 
is  clear  that  where  the  estimated 
costs  of  the  repairs  of  a  yessel  ex- 
ceed the  repaired  yalue,  the  assur- 
ed may,  without  a  sale,  upon  giving 
a  proper  notice  of  abandonment, 
recoyer  for  a  constmctiye  total 
loss.  Allen  y.  Sugrue,  8  B.  &  C. 
561 ;  3  Man.  &  Ry.  9 ;  Young  y. 
Turing,  2  M.  &  Gr.  593. 

As  to  the  nature  of  the  repairs, 
the  cost  of  which  will  exceed  the 
yalue  of  the  ship,  the  mode  of  esti- 
mating their  cost,  and  the  yalue 
of  the  ship,  see  Reid  y.  Darby, 
10  East,  143 ;  DoyU  y.  DaVas,  1 
Mood.  &  Rob.  48  ;  Thompson  y. 
Calvin,  LI.  &  Wels.  140 ;  Read  v. 
Bonham,  3  Brod.  &  Bing.  147  ; 
Morris  y.  Robinson,  3  B.  &  Cr.  196 ; 
5  D.  &  Ry.  35 ;  Gannan  y.  Meabum, 
1  Bing.  243  ;  Somes  y.  Sugrue,  4 
C.  &  P.  276  ;  Mount  y.  Harrison, 
4  Bing.  388 ;  Gardner  y.  Salvador, 
1  Mood.  &  Rob.  116 ;  Philips  v. 
Natme,  4  C.  B.  343  ;  Allen  y.  Su- 
grue, 8  B.  &  C.  561 ;  3  M.  &  Ry. 
9 ;  Dans.  &  LI.  188 ;  Young  y. 
Turifig,  2  M.  &  G.  593  ;  2  Scott, 
N.  R.  752  ;  Manning  y.  Irving,  1 
C.  B.  168  ;  6  C.  B.  391 ;  1  H.  L. 
Cas.  287 ;  Grainger  y.  Martm^  2 
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Best  <&  &n.  456;  The  African 
Stecmt  Skip  Company  y.  Swamy^ 
2  K.  &  J.  660. 

Where  the  master  of  a  ship, 
instead  of  seUing  or  abandoning 
h^y  elects  to  repair  her,  raising 
money  for  the  purpose  by  a  bot- 
tomry bond,  Ihe  owner  will  not,  on 
the  arrival  of  the  vessel  at  home, 
be  entitled  to  abandon  because  the 
amount  spent  on  repairs  is  greater 
than  the  value  of  the  ship,  as  shown 
by  her  sale  in  order  to  satisfy  the 
bottomry  bond.  Benson  v.  Chap- 
many  6  M.  &  Or.  792  ;  Chapman 
V.  Benson,  5  C.  B.  330 ;  2  H.  L. 
Cas.  696.  And  see  Boseiio  v. 
Oumey,  11  C.  B.  176. 

Where  however  the  owner  of  a 
vessel  relinquished  his  attention 
of  abandonment,  in  consequence  of 
the  underwriters  requesting  him 
not  to  do  so,  and  ordering  repairs 
for  which^  a  bottomry  bond  was 
given,  upon  the  refusal  of  the  un- 
derwriters to  pay  the  bottomry 
bond  on  the  arrival  of  the  ship, 
in  consequence  of  which  the  ship 
was  sold,  they  were  held  liable  for 
all  the  damage  which  accrued  to 
the  owner  in  consequence  of  that 
refusal.  Da  Costa  v.  Neunihamy 
2  T.  R.  407. 

Constructive  total  loss  of  goods. — 
As  in  the  case  of  a  ship,  if  the 
cargo  has  been  captured,  and  there 
is  a  spes  recuperandi,  it  is  neces- 
sary for  the  assured  to  give  notice 
of  abandonment  in  order  that  he 
may  recover  as  for  a  total  loss 
{Tunno  v.  Edwards,  12  East,  488  ; 
Goldsmid  v.  Oitties,  4  Taunt.  802) ; 
but  even  if  he  had  given  notice  in 
such  a  case,  his  right  to  recover  as 


for  a  total  loss  will  be  divested  if 
the  cargo  be  restored  before  action 
brought.  Nayhr  v.  Taylor,  9  B. 
&  C.  718;  4  M.  &  Ry.  526 ;  Dans. 
&  LI.  240.  But  this  will  not  be 
the  case  where  the  goods  have  not 
been  eflfectively  restored  to  the 
hands  of  the  owners  after  a  cap- 
ture, as,  for  instance,  where,  after 
a  recapture,  they  have  been  de- 
tained in  consequence  of  an  em- 
bargo {Gohgan  v.  London  Assu- 
ranee  Company,  5  Man.  &  Selw. 
447);  or  where,  after  the  goods 
have  been  ordered  to  be  restored 
to  the  owners,  it  becomes  impossi- 
ble to  take  them  to  their  port  of 
destination  in  consequence  of  its 
being  blockaded.  Barkery.  Blakes, 
9  East,  283.  So  where  aftier  de- 
sertion of  the  ship  by  the  crew, 
notice  of  abandonment  has  been 
duly  given  by  the  owner  of  the 
goods,  their  delivery  to  his  agent 
abroad,  before  action  brought,  so 
much  damaged  that  they  would 
have  been  worthless  if  sent  on  to 
their  port  of  destination,  will  not 
be  considered  to  be  such  a  resto- 
ration as  will  defeat  the  abandon- 
ment made  on  the  desertion  of  the 
ship  by  the  crew.  Parry  v.  Aher- 
dein,  9  B.  &  C.  411;  and  see 
Lozano  v.  Janson,  2  Ell.  &  1  Ell. 
160. 

The  mere  fact  of  goods  being 
sent  to  this  country  by  persons 
acting  neither  as  agents  nor  on 
behalf  of  the  assured  will  not  be 
considered  such  a  restoration  as 
will  defeat  a  notice  of  abandon- 
ment properly  given.  See  Dixon 
V.  Beid,  5  B.  &  Aid.  597  ;  there  a 
ship   with  its    cargo  was  barra- 
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trously  taken  out  of  her  course  by 
the  crew  to  Barbadoes,  where  the 
ship  was  condemned  and  sold,  and 
part  of  her  cargo  (47  logs  of  tim- 
ber) was  also  sold  to  pay  the 
charges  incurred  there,  and  the 
remainder,  consisting  of  186  logs, 
was  forwarded  to  London  by  an- 
other vessel.  The  insured  aban- 
doned to  the  underwriters.  On 
the  arrival  of  the  logs,  theplaintifF 
at  first  proposed  to  settle  the  loss 
with  the  underwriters  at  £69  9«.  6rf. 
per  cent.,  but  they  refused  to  settle 
upon  those  terms,  and  the  logs 
were  afterwards  sold,  but  not  by 
the  plaintifiP,  who  brought  an  ac- 
tion for  a  total  loss.  It  was  held 
by  the  Court  of  King's  Bench  to  be 
a  case  of  total  loss.  **  Here,"  said 
Ahhott,  0.  J.,  "by  the  fraud  and 
barratry  of  the  master  and  mari- 
ners, the  cargo  was  taken  out  of 
the  possession  of  the  assured. 
From  that  time  it  became  to  them 
a  total  loss.  The  payment  of  the 
wages  at  Barbadoes  and  the  send- 
ing home  of  the  186  logs  were  not 
the  acts  of  the  assured^  or  any  per- 
son authorized  by  them.  I  think 
therefore  that  this  was  a  total,  and 
not  an  average  loss." 

Notwithstanding  some  of  the 
older  decisions  {Manning  v.  Newn- 
ham,  3  Dougl.  130;  Milles  v. 
Fhtcher,  Dougl.  231),  it  appears 
now  to  be  settled  that  a  mere  loss 
or  retardation  of  the  voyage  for 
the  season  is  not  a  constructive 
total  loss  on  mperishable  goods, 
and  will  only  be  considered  so  with 
respect  to  perishable  goods  when 
they  have  received  such  sea-damage 
as  that  they  could  not  be  forwarded 


from  their  port  of  distress  so  as  to 
arrive  at  their  port  of  destination 
in  a  merchantable  state,  or  except 
at  an  expense  exceeding  the  value 
of  the  goods.  Thus,  in  Anderson 
V.  Wallis^  2  Man.  &  Selw.  240, 
there  was  a  policy  of  assurance  on 
goods,  consisting  of  copper  and 
iron,  warranted  "  free  of  particular 
average,"  at  and  from  London  to 
Quebec,  and  the  ship,  owing  to 
sea-damage  in  the  course  of  her 
voyage,  was  obliged  to  run  into 
the  nearest  port — Kinsale  in  Ire- 
land—  to  undergo  repairs.  She 
could  not  however  be  repaired  in 
time  V  to  prosecute  her  voyage  that 
season.  There  was  not  any  ship 
at  Einsale  or  Cork  to  be  procured 
to  forward  the  cargo,  so  that  the 
voyage  was  abandoned,  and  the 
captain  ultimately  sailed  on  ano- 
ther voyage.  The  cargo  was  dam- 
aged and  sold  as  a  damaged  cargo 
at  Einsale,  and  notice  of  abandon- 
ment was  duly  given.  It  was  held 
by  the  Court  of  King's  Bench  that 
this  was  not  a  total  loss  of  the 
goods,  and  that  the  assured  could 
not  abandon :  "  The  case  of  an  in- 
terruption of  the  voyage,"  said  Lord 
Ellenhoroughf  C.  J.,  "does  not  war- 
rant the  assured  in  totally  disen- 
gaging himself  from  the  adventure, 
and  throwing  this  burthen  on  the 
underwriters.  It  is  unnecessary 
to  pursue  the  subject  &rther,  as 
there  is  not  any  case  or  any  prin- 
ciple which  authorizes  an  d[)andon* 
ment,  unless  where  the  loss  has 
been  actually  a  total  loss,  or  in  the 
highest  degree  probable  at  the  time 
of  abandomnent." 
The  result  will   be  the   same 
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where,  although  the  thing  insnred 
is  of  a  perishable  nature,  it  is  not 
so  sea-damaged  as  to  render  it 
likely  to  be  spoiled  if  kept  until 
another  yessel  can  be  found  to 
forward  it  to  its  port  of  destina- 
tion. Munt  V.  lioyal  Exchange 
Assurance  Con^ny,  5  M.  &  Selw. 
47.  See  also  Van  Omeron  v.  Do- 
wieky  2  Cwnp.  42;  Wilson  Y.Millar, 
2  Stark.  1;  Underwood  y.Bohertsm, 
4  Campb.  138 ;  Wilson  v.  Royal 
Exchange  Assurance  Company,  2 
Campb.  623. 

Although  the  cai^  is  at  one 
time  so  fax  lost  (for  instance,  by 
submersion)  as  to  give  a  right  to 
abandon,  yet  if  no  notice  of  aban- 
donment be  giYen,  and  it  is  after- 
wards recoYered  in  such  a  state  as 
that  it  can  be  forwarded  to  its  port 
of  destination  in  a  marketable  con- 
dition, the  assured  cannot  by  selling 
treat  the  case  as  one  of  total  loss. 
See  Anderson  y.  Royal  Exchange 
Assttrance  Oon^fony,  7  East^  38, 
and  emls,  p.  149,  where  it  is  alluded 
to  by  the  Chief  Baron  in  the  prin- 
cipal case.  See  also  Thompson  v. 
Royal  JSxchange  Assurance  Com- 
pany,  16  East,  214. 

So  if  only  a  part  of  the  cargo 
can  be  forwarded  by  the  master  to 
itB  destination,  he  cannot  by  sell- 
ing the  whole  make  the  loss  total. 
Freeman  v.  East  India  Company, 
5  B.  &  Aid.  617 ;  Morris  v.  Robin- 
son,  3  B.&C.  196;  5  Dowl.  &  Ey. 
84  ;  Cannan  y.  Meabum,  1  Bing. 
243;  8  Moore,  127;  Moss  v.  Smith, 
9  C.  B.  94. 

Where  however  the  goods  are 
sold  because  they  are  so  sea-dam- 
aged, that  if  sent  on  to  their  port 


of  destination  they  would  be  worth 
nothing,  this  would  be  clearly  a 
case  of  total  loss.  Parry  v.  Aber- 
dsm,  9  B.  &  Cr.  411 ;  and  see  iJ«: 
mer  v.  Ringrose,  6  Exch.  263. 

On  the  other  hand,  if  the  dam- 
age is  reparable,  the  loss  is  total 
or  partial,  according  to  circum- 
stances. If  the  damage  cannot  be 
repaired  without  laying  out  more 
money  than  the  thing  is  worth, 
the  leparation  is  impracticable,  auji 
therefore  as  between  the  under- 
writers and  the  assured  impossible. 
If  it  can,  the  cargo  is  then  prac- 
tically capable  of  being  sent  in  a 
marketable  state  to  its  port  of  des- 
tination, the  master  cannot  sell  it 
and  the  assured  cannot  recover  as 
for  a  constructive  total  loss.  And 
the  same  rule  applies  if  a  part  only 
of  the  cargo  can  be  saved.  Per 
Jervis,  0.  J.,  in  Rosetto  v.  Owmey, 
11  0.  B.  186 ;  sed  vide  Gemon  v. 
Royal  Exchange  Assurance  Com- 
pany.  Holt,  N.  P.  62  ;  6  Taunt. 
383;  2  Marsh.  88;  Hudson  v.  Har- 
rison, 8  Brod.  &  Bing.  97;  6 
Moor^,  288. 

Constructive  total  loss  of  freight, 
'-^Primd  facie  the  assured  on 
freight  has  a  right  of  abandoning 
freight  where  there  has  been  a 
constructive  total  loss  of  ship.  Per 
Tindal,  0.  J.,  in  Benson  v.  Chap- 
man, 6  Mann.  &  Gr.  810.  Tlius 
if  a  vessel  be  captured  or  detained 
by  arrest  or  embargo,  and  the  as- 
sured on  freight  gives  notice  of 
abandonment,  he  may  recover  as 
for  a  total  loss  of  freight  if  he 
bring  his  action  before  any  freight 
is  earned.  Thompson  v.  Rowcrofi, 
4Ea8t^34. 
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But  although  a  constractiye  to- 
tal loss  of  freight  may  have  taken 
place,  and  notice  of  abandonment 
may  have  been  duly  given,  if  the 
ship  arriye  earning  freight  before 
action  brought,  the  assured  cannot 
recover  for  a  total  constructive 
loss  {McCarthy  v.  Abel,  5  East, 
388) ;  and  if  any  freight  be  ulti- 
mately  earned,  it  is  immaterial 
whether  it  be  the  particular  freight 
contracted  for  or  nbt.  Everth  v. 
Smith,  2  Mau.  &  Selw.  278. 

A  mere  retardation  of  the  voy- 
age will  not  give  the  assured  on 
freight  a  right  to  recover  as  for  a 
total  loss,  if  it  does  not  prevent 
the  freight  firom  being  ultimately 
earned.  lb.  See  also  Barclay  v. 
Stirling,  5  Mau.  &  Selw.  6 ;  Brock- 
elbank  v.  Sngrm,  1  Mood.  &  Rob. 
102.  Nor  will  the  loss  be  rendered 
total,  by  the  fact  that  the  freight 
when  earned  has  been  swallowed 
up  by  bottomry  charges.  Benson 
V.  Gfuipman,  6  Mann.  &  Gr.  792 ; 
5  C.  B.  330;  2  H.  L.  Cas.  696. 

The  assured  on  freight  will  pri- 
md  facie  have  a  right  to  abandon 
on  receiving  intelligence  of  the 
loss  or  disability  of  the  ship,  but 
if  the  goods  are  transshipped,  he 
will  be  entitled  to  recover  for  a 
total  loss  in  case  the  substituted 
ship  does  not  arrive  before  action 
brought  (2  Am.  Mar.  Ins.  980, 
981,  3rd  ed.);  secus,  if  the  sub* 
stituted  ship  arrives  and  the  freight 
be  earned  before  action  brought. 
lb. 

When  the  ship  and  cargo  are 
justifiably  sold  abroad,  this  will 
amount  to  a  total  absolute  loss  of 
freight,  and  no  notice  of  abandon- 


ment will  consequently  be  neces- 
sary; but  when  the  ship  is  not  jus- 
tifiably sold,  that  is  to  say,  where 
it  could  have  been  repaired  or  the 
cargo  have  been  forwarded  by  an- 
other vessel,  such  notice  is  inope- 
rative, for  it  has  been  well  said 
that,  « if  the  loss  of  freight  be  not 
total  in  its  nature,  abandonment 
cannot  make  it  so."  Chapnum  v. 
Benson,  5  C.  B.  363 ;  and  see  Idle 
V.  Royal  Exchange  Assurance  Com- 
pany, 8  Taunt.  755;  3  Moore,  115; 
3  Brod.  &  Bing.  151,  n.  (ef);  Pe^- 
meter  v.  Todhunter,  1  Campb.  541 ; 
Gh-een  v.  Boyal  Exchange  Assur- 
ance  Company,  6  Taunt.  68 ;  1 
Marsh.  447.  Sed  vide  Knight  t. 
Faith,  15  Q.  B.  649. 

The  mere  inability  to  repair  a 
ship  so  as  to  send  on  the  enUre 
cargo  by  her  will  not  amount  to  a 
constructive  total  loss  of  freight. 
Thus,  in  Moss  v.  Smith,  9  C.  B,  94, 
a  ship,  valued  at  £12,000,  was  in- 
sured from  Valparaiso  to  England. 
The  freight,  valued  at  £4000,  was 
also  insured  by  a  separate  policy. 
The  ship  having  sailed  with  a  full 
cargo,  consisting  of  800  tons  of 
merchandise,  was  compelled,  by 
stress  of  weather,  to  put  back  to 
Valparaiso,  where  the  master,  find- 
ing, upon  survey,  that  to  repair 
her,  so  as  to  enable  her  to  bring 
home  the  entire  cargo,  would  cost 
a  sum  exceeding  the  value  of  the 
freight,  though  less  than  the  value 
of  the  ship  when  repaired,  sold  her. 
It  was  held  by  the  Court  of  Com- 
mon Pleas  not  to  be  a  total  loss 
either  of  ship  or  freight  "  The 
only  loss  in  question  hCTe,"  said 
MauU,  J.,  "  is  a  loss  of  freight  as 
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incident  to  Hie  loss  of  the  ship. 
If  the  ship  was  so  irreparably  da- 
maged,— considering  the  damage 
to  be  irreparable  in  the  view  I 
haye  mentioned,  and  which  I  take 
to  be  well  established, — ^to  the  ex- 
tent that  she  conld  not  bring  home 
any  part  of  the  cargo,  then  that 
would  be  a  total  loss  of  freight. 
If  the  ship  was  damaged  to  snch 
an  ext^t  only  as  that  she  might 
have  been  repaired  so  as  to  have 
been  able  to  bring  home  part  of 
the  cargo,  bnt  not  the  whole,  then 
there  wonld  be  a  total  loss  of  that 
part  of  the  freight  which  the  ship 
was  thus  incapacitated  from  earn- 
ing." 

It  is  clear  that  there  will  be  a 
total  loss  of  freight  if  the  cargo  be 
so  damaged  by  the  peril  of  the  sea 
in  the  conrse  of  the  voyage  as  to 
render  it  impossible  (except  at  an 
expense  which  wonld  greatly  ex- 
cjeed  its  value  on  arrival)  to  carry 
it  to  its  port  of  destination.  Mi- 
chael V.  (yUlespy,  2  C.  B.  (N.  S.)  627. 
See  and  consider  Mount  v.  ffarri- 
«m,  4  Bing.  388 ;  1  Moore  &  P.  14. 

As  to  the  right  of  underwriters 
in  questions  of  total  loss  to  have 
inspection  of  documents  such  as 
the  correspondence  between  the  cap- 
tain and  owner,  see  Bayner  v.  mt- 
son,  14  W.  R.(Q.B.)81. 

3.  What  is  necessary  in  order  to 
constitute  a  valid  Abandonment — 
\7here  an  absolute  total  loss  takes 
place,  in  which  case,  as  we  have 
before  seen,  no  abandonment  is 
necessary,  the  insurer  will  be  en- 
titled to  whatever  is  ultimately 
saved,  and  it  is  termed  "Salvage 


loss  without  notice  of  abandon- 
ment.*' Thus  in  the  principal 
case,  where  the  damaged  hides  had 
been  sold  at  an  intermediate  port, 
Lord  Abinger,  0.  B^  said  that  "the 
proceeds  of  such  sale  would  be 
considered  as  salvage,  to  the  party 
who  was  to  sustain  the  loss,"  i^. 
the  underwriter.    Ante,  p.  150. 

When  the  assured  receive  intel- 
ligence of  such  a  loss  as  entitles 
them  to  abandon,  they  have  the 
option  to  treat  the  loss  either  as 
total  or  average.  If  they  elect  to 
treat  it  as  a  total  loss,  they  must 
give  notice  of  abandonment  to 
the  underwriters  within  a  reason- 
able time  {Mitchell  v.  Edie,  1  T.  E. 
608) ;  and  what  is  a  reasonable 
time  is  a  matter  of  law  for  the  de- 
cision of  the  Oourt,  and  depends 
upon  the  peculiar  circumstances  of 
each  case.  Hudson  v.  Harrison,  3 
Brod.  &  Bing.  106. 

Where  the  assured  has  received 
certain  intelligence  of  a  disaster 
such  as  gives  him  a  right  to  aban- 
don {Hunt  V.  Royal  Exchatkge  As- 
surance  Company,  5  Man.  &  Selw. 
47  ;  Aldridgev.  Bell,  1  Stark.  498; 
Bead  v.  Bonham,  3  Brod.  &  Bing. 
147;  Fleming  v.  Smith,  1  H.  L. 
Gas.  514),  or  of  the  ship's  capture 
or  detention  in  a  foreign  port 
{Mullett  V.  Shedden,  13  East,  304  ; 
MeUis  V.  Andrews,  15  East,  13)i 
immediate  notice  of  the  intention 
to  abandon  must  be  given  to  the 
underwriters  by  the  assured,  with- 
out waiting  to  see  what  will  be  the 
result. 

The  assured  however  cannot  be 
expected  to  give  notice  until  after 
he  has  had  certain  and  accurate 
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information  of  the  disaster  {Read 
V.  Bonham,  3  Brod.  &  Bing.  147), 
and  he  is  entitled  to  a  reasonable 
time  for  acquiring  a  foil  knowledge 
of  the  state  and  natnre  of  the  da- 
mage done  to  the  thing  insured 
before  he  is  bonnd  to  elect  whether 
he  shall  abandon  to  the  underwri- 
ters for  a  total  loss  or  not,  but  he 
will  not  be  allowed  to  lie  by  in 
order  to  ascertain,  from,  the  state 
of  the  markets  or  for  any  other 
reasons,  whether  it  will  be  most 
for  his  benefit  to  treat  the  loss  as 
total  or  partial.  This  is  well  laid 
down  in  the  case  of  Gemm  v.  The 
Boyal  Exchafige  Assurance  Com- 
pany,  6  Taunt  388.  There  a  cargo 
of  sugar  had  been  insured  from 
Liverpool  to  Calais,  or  the  ship's 
port  of  discharge  in  the  British 
Channel.  The  ship  sailed  on  the 
1st  December,  1814,  and  meeting 
with  tempestuous  weather  on  the 
20th,  put  back  into  Liverpool.  On 
the  same  day,  one  of  the  owners 
there  resident  apprised  his  agent 
in  London  of  her  return,  and  that 
it  was  presumed  there  would  be 
some  damage  from  the  sea-water. 
This  was  stated  te  the  defendants 
on  the  22nd.  On  the  21st,  sur- 
veyors were  employed  te  inspect 
the  condition  of  the  sugar.  On 
the  24th  the  owners  wrote  that 
the  cargo  had  been  discharged, 
and  was  about  te  be  surveyed,  that 
from  appearances  the  damage 
would  not  be  equal  to  what  they  had 
feared,  and  they  requested  the  un- 
derwriters' permission  to  proceed 
te  Havre,  or  te  the  ship's  original 
destination.  To  this  communica- 
tion the  defendants  refrained  from 


making  any  observation.  On  the 
29th  the  owners  again  wrote  for 
permission  te  go  to  a  second  port, 
and  added,  that  after  a  minute  in- 
spection of  the  sugars,  290  boxes 
were  found  te  have  received  da- 
mage, and  that  it  was  impossible 
te  say  how  fiw  the  real  injury 
might  extend.  On  the  2nd  of 
January,  the  defendants  being  ap- 
plied to  for  instructions,  dedined 
giving  any  directions  upon  the 
subject  of  the  damaged  goods. 
On  the  7th  of  January,  the  owners 
having  obtained  a  formal  protest 
and  certificate  of  survey,  and  of 
the  damage  of  the  cargo,  sent 
them  to  the  defendants,  adding, 
that  by  the  latter  it  appeared  that 
the  greater  part  of  the  cargo  was 
destroyed,  and  that  the  whole 
of  it  had  suffered  deterioration, 
insomuch  that  they  could  not 
think  of  sending  any  part  of  the 
cargo  forward,  and  they  signified 
to  the  insurers  their  intention  of 
abandoning  the  whole,  and  that  it 
would  be  brought  te  sale  on  a  day 
named.  At  the  trial,  CHbbs,  C.J., 
left  te  the  jury  the  question  whe- 
ther the  time  which  the  plaintiff 
had  taken  for  making  the  abandon- 
ment was  longer  than  was  suffi- 
cient for  ascertaining  and  judging 
the  state  of  the  cargo ;  and  the  jury 
found  that  the  assured  had  aban- 
doned in  a  reasonable  time,  and 
found  a  verdict  for  the  plaintiff. 
And  the  Court  of  Common  Pleas 
afterwards  discharged  a  rule  to  set 
aside  the  verdict.  "It  is  very 
true,"  said  Gibbs,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court, 
"that  the  assured    must    always 
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elect  in  the  first  instance  whether 
he  will  ccmsider  a  loss  as  partial, 
and  take  to  the  property  himself, 
or  as  total,  and  abandon  to  the 
underwriter.  This  is  the  law  in 
an  cases  where  the  assnred  has 
his  election,  by  abandoning  or  not 
abandoning,  to  treat  the  loss  as 
total  or  partial  But  it  is  eqnally 
tme  tiiat  the  first  instance  means, 
after  the  assored  has  had  a  con- 
renient  opportunity  of  examining 
into  the  circumstances  which  ren- 
der abandonment  expedient  or 
otherwise,  because  it  is  on  the  re- 
sult of  that  examination  that  he  is 
to  make  up  his  mind  whether  he 
will  abandon  or  not.  Let  it  not 
be  supposed  that  I  accede  to  the 
proposition  that  the  assured  may 
use  this  latitude  as  an  opportunity 
to  judge  of  the  state  of  the  mar- 
kets, and,  as  the  markets  fall  or 
rise,  to  elect  whether  he  will  aban- 
don or  not  abandon.  He  has  no 
right  to  goTem  his  conduct  by  any 
such  rule.  The  only  examination 
he  may  make  is  into  the  actual 
state  of  the  cargo  ....  It  was  not 
competent  to  set  up  the  abandon- 
ment on  the  7th  of  January,  if  the 
assurers  were  folly  apprised  of  the 
fact^  on  the  29th  of  December ; 
but  I  think  it  appears,  fi*om  all  the 
circumstances,  that  they  were  not 
so  apprised  on  the  29th,  and  that 
the  cargo  had  not  then  undergone 
so  full  an  examination  as  was 
afterwards  made.  They  ought  to 
have  a  reasonable  and  couTenient 
time  for  their  *  inspection  ;*  if  they 
had  been  dilatoty  in  making  their 
survey,  it  would  have  been  a  very 
different  case,  though  the  plaintiff 


ought  not  to  be  pressed  too  closely 
on  this  point ;  yet  if  he  had  been 
grossly  negligent,  and  had  slept 
over  the  business,  I  think  it  would 
have  been  an  answer  to  the  plain- 
tiff's demand  ;  but  here  is  no  un- 
reasonable delay,  and  therefore  we 
think  there  is  no  ground  for  say- 
ing the  abandonment  was  made 
at  too  late  a  period.  See  B.  C. 
2  Harsh.  Bep.  88;  and  Hudson 
V.  Harrison^  3  Brod.  &  Bing. 
106. 

The  assured  will  not  be  allowed 
to  lie  by  and  treat  the  loss  as  an 
average  loss,  and  then  afterwards 
give  notice  of  abandonment  to  the 
underwriters  because  he  finds  it 
more  to  his  advantage  to  treat  the 
loss  as  total.  Thus,  in  Anderson  v. 
Boyal  Exchange  Assurance  Com- 
pant/y  7  East,  38,  where  a  vessel 
laden  with  com  was  stranded  near 
Waterford  on  the  28th  of  January, 
and  the  vessel  continued  at  high 
tide  under  water  for  near  a  month, 
during  which  time,  from  the  31st) 
the  assured  at  low  water  were  em- 
ployed in  saving  the  cargo,  the 
whole  of  which  was  damaged,  but 
the  greater  part  recovered  and  kiln- 
dried.  The  assured  did  not  give 
notice  of  abandonment  to  the  un- 
derwriters  until  the  18th  of  Feb- 
ruary. It  was  held  by  the  Court 
of  Queen's  Bench  that  the  notice 
was  not  given  in  time.  "  It  was  not 
in  fact,"  said  Lord  Elleniorough, 
C.  J.,  **  as  it  turned  out,  a  total 
loss ;  but  during  the  time  it  was 
submersed  in  water  it  might  have 
been  treated  as  such.  The  assured 
however  did  ii>t  treat  it  as  a  total 
loss  on  their  own  account,  but  con- 
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tinned  labouring  on  the  vessel  and 
cargo  on  their  own  account  for 
some  time  afterwards,  from  the  31st 
of  January  till  the  18th  of  Febru- 
ary, and  had  succeeded  in  preserv- 
ing part  of  it,  and  did  not  elect 
to  abandon  till  they  found  that 
it  would  not  answer  to  keep  to  the 
cargo;  and  when  they  did  abandon, 
it  was  no  longer  in  tact  a  total 
loss."  And  Le  Blcmc^  J.,  tersely 
observed,  "  The  assured  must  not 
take  the  chance  of  endeavouring 
to  make  the  best  of  the  accident 
for  himself,  and  when  he  finds  that 
it  does  not  answer,  then  to  aban- 
don to  the  underwriters."  See  also 
Allwood  V.  HencMly  Park,  899  ; 
Baker  v.  Blakes,  9  East^  283 ; 
Fleming  v.  Smithy  1  H.  L.  Cas. 
513. 

Upon  the  same  principle  as  is 
laid  down  in  the  principal  case,  the 
assured  may  preclude  himself  from 
recovering  for  a  total  loss,  if,  by 
any  view  to  his  own  interest,  he 
voluntarily  does,  or  permits  to  be 
done,  any  act  whereby  the  interests 
of  the  underwriter  may  be  preju- 
dice'd  in  the  recovery  of  the  money 
arising  from  the  sale  of  the  pro- 
perty insured.  And  the  learned 
Juc^e  who  decided  that  case  gives 
as  an  illustration  of  the  principle 
what  was  in  reality  decided  in 
Mitchell  V.  Edie,  1  T.  R.  608. 
"  Suppose,"  he  says, "  that  the  mo- 
ney received  from  the  sale  should 
be  greater  than  or  equal  to  the 
sum  insured,  if  the  assured  allows 
it  to  remain  in  the  hands  of  his 
agent,  or  of  the  party  making  the 
sale,  and  treats  it  ^  his  own,  he 
must  take  upon  himself  the  conse- 


quence of  any  subsequent  loss  that 
may  arise  of  that  money,  and  can- 
not throw  upon  the  underwriter 
a  peril  of  that  nature."  Ante^  p. 
155.  ^e^2l\Bo Allwood y.HenckeU^ 
Park,  399,  8th  ed. 

An  abandonment  cannot  be  par- 
tial, it  must  be  of  the  whole  thing 
insured  (Smith's  Merc  Law,  391, 
6th  ed.),  and  it  must  be  absolute 
and  unconditional  {M^Maeters  t. 
Shoolbred,  1  Esp.  238),  and  con- 
sequently a  person  who  has  not  an 
absolute  and  unconditional  right 
to  the  possession  of  the  goods  in- 
jured cannot  make  a  valid  aban- 
donment Conway  v.  Oray,  10 
East,  536. 

Although  an  abandonment  is 
generally  in  writing,  it  may  be  by 
parol.  Parmeter  v.  TodfUmteTf  1 
Gampb.  541  ;  Read  v.  Bohham^  3 
Brod.  &  Bing.  147,  149  ;  but  in 
either  case  it  must  be  express  and 
unequivocal.  Thus,  in  Parmeter  v. 
Todhunter/1  Camp.  541,  where  the 
insurance-broker  stated  to  the  un- 
derwriters that  the  ship  insured 
had  been  captured,  recaptured,  and 
taken  into  a  foreign  port,  and  re- 
quired them  to  settle  as  for  a  total 
loss,  and  to  give  direction  as  to  the 
disposition  of  the  ship  and  caigo, 
it  was  held  by  Lord  EUenborough, 
C.  J.,  that  this  did  not  amount  to 
an  abandonment  **  There  is,*'  he 
observed,  "no  implied  abandon- 
ment by  a  demand  of  a  total  loss. 
It  would  be  very  well  to  prevent 
parol  abandonments  entirely  ;  but 
if  they  are  allowed,  I  must  insist 
upon  their  being  express.  An  im- 
plied parol  abandonment  is  too  un- 
certain and  cannot  be  supported. 
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The  abandonment  must  be  express 
and  diieet»  and  I  think  the  word 
*  abandon'  should  be  used  to  ren- 
der it  effectual."  So  likewise  where 
a  letter  stating  the  damage  done 
to  a  cargo  insnred  was  shown  to 
the  underwriters,  and  they  desired 
that  ''the  assured  would  do  the 
best  they  could  with  the  damaged 
property,"  Lord  Kenyoriy  C.  J.,  held 
that  this  did  not  enable  the  assured 
to  go  for  a  total  loss.   Thelluson  y. 
FUteher^  1  Esp.  73 ;  see  also  Loch- 
yer  v.  Offleyy  1  T.  E.  252  ;  Zto 
Gtfsia  T.  NewnJiam,  2  T.  B.  407  ; 
Havehek  v.  Bochwood,  8  T.  R.  277. 
Notice  of  abandonment  must  be 
given  by  the  assured,  or  by  a  per- 
son haying  authority  from  him  to 
give  it.    Thus  it  was  held  in  Jar- 
dine  Y.  Leathleyy  3  Best  &  Sm.  100 ; 
and  32  L.  J.  (Q.B.)  132,  that  the 
person  with  whom  a  policy  of  in- 
surance on  ship  had  been  simply 
deposited  as  a  security  for  a  loan 
to  the  owner  of  the  ship,  had  no 
implied  authority  to  give  a  notice 
of  abandonment    to   the  under- 
writers; and  that  a  notice  given  by 
him  without  the  express  authority 
of  the  owner  could  not  enure  for 
the  benefit  of  the  latter,  so  as  to 
enable  him  to  recover  as  on  a 
constructive  total  loss. 

But  the  underwriters  may  by 
their  conduct  acquiesce,  so  as  to 
be  bound  by  an  informal  notice 
of  abandonment.  Hudson  v.  Har- 
rison,  8  Brod.  &  Bing.  97. 

Where  notice  of  abandonment 
has  been  accepted  by  the  under- 
writers it  is  irrevocable,  even  al- 
though the  thing  insured  be  re- 
stored before  action  brought  {Smith 


V.  Roherts(my\  2  Dow,  P.  C.  474  ; 
and  see  King  v.  Walker^  3  H.  <& 
C.  209,  214,  reversing  8.  C.  2  H. 
&  C.  384) ;  and  their  title  to  the 
thing  abandoned  will  have  relation 
back  to  the  time  of  the  allied  loss. 
Cafnmell  v.  Semll,  3  Hurlst.  &  N. 
617. 

An  acceptance  of  an  abandon- 
ment may  be  eith^  written  or  pa- 
rol, or  it  may  be  inferred  from  the 
acts  of  the  underwriters,  without 
either  a  written  or  a  verbal  com- 
munication (Hudson  V.  Harrison^ 
3  Brod.  &  Bing.  97 ;  6  J.  B.  Hoore, 
288) ;  but  it  should  be  distinct  and 
unequivocal.  Thelluson  y.FUtcher^ 
1  Esp.  N.  P.  72.  If  the  under- 
writers upon  receiving  notice  of 
abandonment  wish  to  dispute  it, 
they  should  do  so  within  a  reason- 
able time ;  otherwise  they  will,  by 
lying  by,  be  held  to  have  acquiesced 
in,  and  will  consequently  be  bound 
by  the  notice.  See  Hudson  v. 
Harrison^  3  Brod.  &  Bing.  97  ; 
Smith  v.  Rolertson,  2  Dow,  P.  C. 
474. 

Abandonment  may  before  its 
acceptance  be  revoked  or  waived 
by  the  act  of  the  assured.  No  acts 
of  the  mastery  acting  as  agent  for 
both  parties  with  regard  to  the 
property  insured,  will  have  that 
effect  (2  Am.  Mar.  Ins.  863,  3rd 
ed.);  nor  will  the  acts  of  the  insured 
have  that  effect  unless  they  unequi- 
vocally amount  to  acts  of  owner- 
ship. Thus,  after  notice  of  aban- 
donment, a  direction  by  the  assured 
to  a  Government  agent  to  sell  a 
ship  which  had  been  recovered 
from  a  mutinous  crew  (the  cargo 
having  been  previously  sold)  was 
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held  not  to  amotmt  to  &  waiver 
of  the  notice.  Broum  v.  Smithy  1 
Dow,  P.  0.  349 ;  and  see  Allen  t. 
SugruBy  Dans.  &  LL  190,  note  (a); 
Stewart  v.  Gfreenock  Marine  In- 
surance Campanyy  2  H.  L.  Oas. 
159. 

4.  The  Effects  of  Abandonment 
$n  the  Rights  and  LiabUiiies  of  the 
Parties  to  the  Contract  of  Insur- 
ance. — The  effect  of  an  abandon- 
ment operates  as  an  assignment 
to  the  insurers,  except  in  the  ease 
of  an  abandonment  of  a  ship 
where,  in  consequence  of  the  Re- 
gistry Acts,  the  abandonment  does 
not  absolutely  vest  the  ship  in  the 
insurers,  for  it  enures  only  as  a 
binding  agreement  to  assign  the 
ship,  the  assured  in  the  meantime 
being  trustees  for  the  under- 
writers, Scottish  Marine  Insur- 
ance Company  of  Glasgow  v.  Turner ^ 
1  Macq.  H.  L.  Cas.  884,  342  ; 
Stewart  v.  The  Oreenoch  Marine 
Insurance  Company,  1  Macq.  H.  L. 
Cas.  328,  331. 

The  thing  insured,  when  thus 
transferred  by  abandonment  to 
the  underwriters,  is  termed  the 
salvage;  and  hence  it  is  that  losses, 
which  give  the  right  of  abandon- 
ment, are  known,  in  Insurance 
law,  as  salvage  losses^  or  total 
losses,  with  benefit  of  salvage.  2 
Am.  Mar.  Ins.  866,  3rd  ed. 

The  result  of  abandonment  is 
that  all  incidents  to  the  thing 
abandoned  pass  with  it ;  thus  any 
claims  on  account  of  damage  aris- 
ing from  collision,  caused  by  the 
fault  of  another  ship,  will  pass  to 
the  underwriters,  who  may  com- 


mence an  action  in  the  name  of 
the  assured.  Tales  v.  Whyte^  4 
Bmg.  N.  0.  272  ;  5  Scott,  640. 

Upon  the  same  principle  it  was 
held  that  underwriters  who  had 
paid  a  total  loss  on  British  ships 
captured  by  the  Spaniards,  were 
entitled  as  salvage  to  the  proceeds 
of  Spanish  ships  captured  by  way 
of  reprisals,  which  had  been  distri- 
buted by  the  British  Government 
amongst  the  assured.  BandaU  t. 
Cockrany  1  Yes.  98.  So  where, 
after  the  abandonment  of  a  ship^ 
the  assured  on  freight  becomes  en- 
titled to  be  indemnified  against  its 
loss,  the  underwriters  can  claim 
any  other  fi*eight  earned  by  the 
ship  in  her  voyage,  instead  of  that 
insured.  Oreeny.Boyal  Exchange 
Assurance  Company,  6  Taunt.  68 ; 
1  Marsh.  447  ;  and  see  Everth  v. 
Smith,  2  M.  &  S.  278;  Brockhbank 
V.  Sugrue,  1  Mood.  &  E.  102. 

Upon  the  same  principle  the 
freight  pending  at  the  time  of  the 
casualty  or  earned  by  a  ship  after 
abandonment  will  belong,  not  to 
the  shipowner,  but  to  the  under- 
writers on  ship.  Thus,  in  Stewart 
V.  The  Gfreenock  Marine  Insurance 
Company,  1  Macq.  H.  L.  Cas.  828, 
the  *  Laurel  *  sailed  from  Quebec 
for  Liverpool  on  the  14th  of  July, 
1842.  On  the  27th  of  July  she 
was  damaged  by  an  iceberg,  but  on 
the  11th  of  August  was  brought 
into  the  Mersey,  where,  on  the 
receding  of  the  tide,  she  took 
ground,  and  sustained  frurther  in- 
jury. Nevertheless,  on  the  12th 
of  August,  she  was  floated  into 
dock,  and  moored.  On  the  13th 
or  14th  of  August  she  delivered 
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her  cargo,  which  consisted  of  tim- 
ber, to  the  consignees,  who  duly 
made  payment  of  the  freight  The 
ship  aft^wards  being  found  not 
worth  repairing,  was  abandoned 
to  the  nnderwriters  on  ship.    It 
was  contended  on  behalf  of  the 
shipowners  that  they  were  entitled 
to  the  freight,  inasmuch  as  it  had 
hem  earned  before  the  abandon- 
ment^ and  that  a  decision  in  farour 
of  the  underwriters  would  give  to 
the  abandonment  a  retrospectire 
operation.    The  House  of  Lords 
howerer  held  that  the  underwri- 
ters  were  entitled  to  the  freight. 
"  In  my  riew  of  the  case,"  said 
Lord  Oottenharrty  C,  '4t  is  not 
material  whether  the  total  loss  is 
to  be  considered  as  having  been 
completed  on  the  27th  of  July  or 
on  the  12ih  of  August,  for  the 
Yoyage  was  not  completed  at  either 
of  these  two  dates.    It  was  indeed 
argued  that  the  voyage  had  been 
completed  at  the  latter  date,  and 
the  fr^ht  earned  at  that  tune ; 
ihe  freight  wasy  mfacty  mbseqtiently 
earned  by  the  delivery  of  the  goode^ 
but  at  the  last  date  to  which  the 
total  loss  can  be  referred,  namely, 
the  12th  of  August^  it  had  not 
been  earned.  ...  In  all  cases  in 
which  the  subject  is  not  actually 
annihilated,  the  assured  is  entitled 
to  claim,  and  claiming  as  upon  a 
total  loss,  must  give  up  to  the  un- 
derwriters all  the  remains  of  the 
property  recovered,  together  with 
all  benefit  and  advantage  belong- 
ing or  incident  to  it,  or  rather 
such  property  vests  in  the  ujider- 
writers.    Now  the  freight  which  a 
ship  is  in  the  course  of  earning  is 


a  benefit  or  advantage  belonging 
to  it,  and  is  as  much  to  be  given 
up  to,  or  to  become  the  property 
of,  the  underwriters  paying  for  a 
total  loss  of  ship,  as  any  other 
matter  of  value  belonging  to  or 
incident  to  the  subject  insured. 
It  cannot  be  of  importanoe  at  what 
part  of  the  voyage  the  accident 
happens,  and  the  property  in  the 
vessel  is  changed  by  what  is  ac- 
counted in  law  to  be  a  total  loss." 
See  also  Samuel  v.  Royal  Exchange 
Assurance  Company ^  8  B.  i&  C.  119; 
Benson  v.  CTwjWkm,  6 M. AG. 792; 
2  H.  L.  Cas.  721 ;  Case  v.  David- 
«(W,  5 M.  &  S.  79;  2  Brod.  &  Bing. 
879  ;  5  J.  B.  Moore,  117;  8  Price 
542  ;  Miller  v.  Wood/all,  8  EIL  & 
Bl.  493  ;  Eickie  v.  Rodocanaehie^ 
4  H.  &  N.  455. 

Where  the  owners  of  the  ship 
and  the  cargo  are  distinct  persons, 
and  the  freight  is  insured  with  one 
set  of  underwriters,  and  the  ship 
with  another,  and  a  separate  aban- 
donment is  made  of  each,  the  un- 
derwriters on  ship  will  be  entitled 
to  the  whole  freight  pending  at 
the  time  of  the  casualty,  and  ulti- 
mately earned  by  the  ship  {Case  v. 
Davidson,  5  M.  &  Selw.  79;  2 
Brod.  &  Bing.  379  ;  8  Price,  542; 
Stewart  v.  Oreenoch  Marine  Insur- 
ance  Company,  2  H.  L.  Cas.  159 ; 
see  also  Luke  v.  Lyde,  2  Burr.  882; 
Thompson  v.  Bowcroft,  4  East,  44), 
and  the  freight  which  becomes  thus 
vested  in  the  underwriter  on  ship 
cannot  be  recovered  by  the  ship- 
owner from  the  underwriter  on 
freight.  Thusyixi  The  Scottish  Ma- 
rine Insurance  Company  of  Olas- 
gow  V.  Turner,  1  Macq.  H.  L.  Cas. 
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834,  the  owners  of  the  ship  '  Lau- 
rel '  (as  appears  in  the  case  first 
noticed  of  Stewart  y.  The  Greenock 
Marine  Insurance  Company)  hav- 
ing been  compelled  to  surrender 
the  freight  received  by  them  from 
the  consignees  of  the  cargo,  insti- 
tuted an  action  against  the  in- 
surers on  freight,  alleging,  that  as 
the  underwriters  on  ship  had  been 
found  entitled  to  the  freight,  it 
must  be  considered  as  lost  to  the 
assured,  and  consequently  recover- 
able under  the  policy.  It  was 
held  however  by  the  House  of 
Lords,  reversing  the  decision  of  the 
Court  of  Session  in  Scotland,  that 
the  aotion  was  not  maintainable. 
"Having regard,"  said  Lord  Truto^ 
"  to  the  true  construction  of  the 
policy, — ^in  other  words,  the  obli- 
gation of  underwriters  on  freight, 
— the  facts  of  this  case  appear  to 
be  conclusive  against  the  claim  of 
the  respondents.  The  decision  be- 
low however  rests  upon  a 'different 
construction  of  the  policy,  and  it 
therefore  becomes  necessary  to 
examine  that  construction.  The 
expression  *  the  loss  of  freight '  has 
two  meanings,  and  the  distinction 
between  them  is  material.  First, 
freight  may  be  lost  in  the  sense 
that,  by  reason  of  the  perils  in- 
sured against,  the  ship  has  been 
prevented  from  earning  freight ; 
or,  secondly,  freight  may  be  lost 
in  the  sense  that,  after  it  has  been 
earned,  the  owner  has  been  de- 
prived of  it  by  some  circumstances 
unconnected  with  the  contract  be- 
tween the  assured  and  the  under- 
writers on  freight.  For  a  loss  of 
freight  in  the  first  sense,  the  un- 


derwriter on  freight  is  liable ;  but 
for  any  loss  of  freight  in  the  second 
sense,  I  conceive  the  underwriter 
is  not  answerable.  I  can  extract 
no  obligation  whatever  from  the 
policy  which  should  subject  him  to 
such  a  liability.  He  has  performed 
his  warranty,  the  freight  has  been 
earned,  and  he  has  no  concern  with 
the  subsequent  results.  In  the 
present  case  the  owners  received 
the  freight  on  their  own  account^ 
for  their  own  benefit ;  and  as  the 
facts  stood,  when  they  so  received 
it  they  were  entitled  to  retain  it 
against  all  the  world.  The  con- 
tract between  the  owners  and  the 
underwriters  on  freight  had  been 
entirely  performed,  and  the  rela- 
tion between  them  determined. 
The  owners  were  then  entitled  to 
claim  full  compensation  from  the 
insurers  of  the  ship  for  any  pecu- 
niary loss  they  might  have  incurred 
by  reason  of  the  damage  their  ship 
had  sustained;  but  rather  than 
thus  claim  as  for  a  partial  loss, 
they  preferred,  to  claim  as  for  a 
total  loss.  The  consequence  of 
their  electing  to  take  that  course 
was  to  make  the  freight  which  he 
had  received  for  his  own  benefit 
an  item  in  account  between  them 
and  the  insurers  of  the  ship. 
Therefore  the  present  claim 
against  the  insurers  of  the  freight 
is  founded,  not  on  the  policy  for 
freight,  but  upon  something  else 
with  which  the  insurers  of  the 
freight  have  nothing  to  do." 

Where  however  the  same  person 
is  thQ  owner  of  the  ship  and  cargo, 
no  freight  will,  upon  abandon- 
ment, pass    to  the    underwriters 
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on  ship.  See  Miller  v.  Wood/ally 
8  EIL  &  Bl.  493.  There  a  ship- 
owner loaded  his  ship,  which  was 
bound  for  Liyerpool,  with  goods 
on  his  own  account,  and  he  insur- 
ed the  ship  and  the  freight  of  the 
goods  by  distinct  insurances.  The 
ship  was  stranded  at  Sonthport, 
on  the  English  coasts  about  twenty 
miles  from  LiyerpooL  The  ship- 
owner abandoned  the  ship  to  the 
insurers  on  ship.  After  the  aban- 
donment, the  shipowner,  at  his  own 
expense,  had  a  part  of  his  goods 
taken  out  and  conveyed  by  lighters 
to  Liverpool,  and  he,  at  his  own 
expense,  procured  assistance  by 
which  the  ship,  with  the  remainder 
of  his  goods  onboard,  was  brought 
toLiverpooL  Afterwards  the  as- 
surers accepted  the  abandonment. 
On  the  assured  claiming  for  the 
loss  of  the  ship  from  the  assurer, 
the  assurer  claimed  credit  for  the 
freight  of  the  goods  of  the  ship- 
owner. It  was  held  by  the  Court 
of  King's  Bench  that  nothing  in 
the  nature  of  freight  for  the  car- 
riage of  the  shipowner's  goods  to 
Southport  passed  to  the  aban- 
donees, but  that  they  were  ^ti- 
tled to  an  aQowance  for  the  car- 
riage of  the  part  of  the  goods  from 
Southport  to  Liverpool  in  the  ship 
after  the  abandonment,  to  be  esti- 
mated at  the  current  rate  of  freight 
as  if  brought  from  Southport  to 
Liverpool  in  another  ship.  "  If," 
said  Lord  Gamplelly  C.  J.,  "the 
goods  on  board  the  ship  at  the 
time  when  Uie  casualty  to  which 
the  abandonment  refers  occurred 
had  belonged  to  third  persons,  for 
whom  they  were  to  be  carried  on 


freight  from  St  John  to  Liverpool, 
there  can  be  no  doubt  that,  by  our 
law,  the  right  to  the  whole  of  that 
freight  would  have  passed  to  the 
abandonees  of  the  ship.  .  .  .  But 
in  the  case  which  we'  have  now  to 
decide,  at  the  time  of  the  casualty 
there  was  no  freight  pending.  The 
goods  in  the  ship  were  the  pro- 
perty of  the  owner  of  the  ship ;  he 
was  carrying  them  on  his  own  ac- 
count^ and  he  could  have  no  con- 
tract with  himself  As  between 
him  and  the  underwriter  on  ship, 
it  was  quite  inunaterial  that^  under 
the  designation  of  fi^ight^  he  had 
insured  with  other  xmderwriters 
the  increased  value  of  his  goods, 
by  reason  of  their  being  carried 
from  St.  John  to  Liverpool.  Con- 
sidering as  a  test  what  would  have 
passed  to  the  purchaser  on  a  sale 
of  the  ship  at  the  time  of  the  ca- 
sualty, it  seems  clear  that  he  could 
have  had  no  claim  against  the  ven- 
dor in  respect  of  the  goods  having 
been  carried  in  the  ship  from  St. 
John  to  Southport  before  the  sale. 
No  more  can  the  abandonee.  At 
the  moment  of  the  casualty,  the 
goods  had  become  more  valuable 
to  the  owner  from  being  carried 
the  greatest  part  of  the  voyage ; 
and  he  might  have  sold  them  afloat 
at  an  increased  price.  This  is 
rather  analogous  to  the  case  of 
freight  earned  and  received  by  the 
owner  of  the  ship  before  the  aban- 
donment, to  which  the  abandonee 
of  the  ship  would  have  no  claim. 
We  are  therefore  of  opinion  that  it 
is  only  for  any  benefit  which  the 
owner  of  the  goods  may  have  de- 
rived from  the  use  of  the  ship 
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subsequent  to  the  casualty,,  that 
the  abandonees  can  claim  compen- 
sation in  the  nature  of  freight." 
And  GQQ.Dakm  v.  ftp&y,  15  0.  B, 
(N.  S.),  646. 

When,  however,  the  freight  is 
earned,  not  by  the  abandoned  ship, 
or  a  ship  engaged  by  the  persons 
abandoning  her,  or  their  agents, 
but  by  a  vessel  into  which  the 
cargo  has  been  transshipped  by 
the  captain  acting  as  agent  for  the 
owners,  the  underwriters  on  ship 
will  not  be  entitled  to  the  freight. 
Thus,  in  Hichie  v.  Eodocanachi,  4 
H.  &  N.  455,  the  plaintiflfe  were  the 
owners  of  a  ship  called  the  "  Sarah 
Sands,"  which  they  chartered  for 
a  voyage  to  carry  troops  to  Cal- 
cutta.     By  the   charter-party,   a 
portion  of  the  freight  was  payable 
only  on  the   completion  of  the 
voyage,  so  that  the  plaintiffs  right 
to  it  depended  on  that  event.  The 
vessel  sailed,  and  when  700  miles 
beyond  the  Mauritius  took  fire, 
and  was  compelled  to  desist  from 
the  prosecution  of  the  voyage,  and 
made  for  the  Mauritius,  which  she 
reached,   having  sustdned  great 
damage.    She  was  insured  by  a 
marine  policy  in  the  common  form. 
On  notice  of  the  loss  the  insured 
abandoned,  and  the  abandonment 
was  accepted.  The  captain  freight- 
ed another  ship ;  the  troops  were 
forwarded  to  Calcutta;  the  freight 
earned  and  received  by  the  in- 
sured.    An  action  having  been 
brought  upon  the  policy,  it  was 
held  by  the  Court  of  Exchequer 
that  in  forwarding  the  troops  the 
detain  acted   as   agent  for  the 
owner,  and  not  for  the  under- 


writers ;  and  that  the  underwriters 
to  whom  the  ship  had  been  aban- 
doned were  not  entitled  to  any 
benefit  from  the   freight  so  re- 
ceived.   In  delivering  the  judg- 
ment of  the  Court,  BramweU,  B^ 
said,  ''When   the   injured   ship 
finishes  the  voyage,  it  is  the  ship 
of  the  underwriters;  and  those 
who  make  use  of  it  may  not  alto- 
gether unreasonably  be  held  to  do 
so  for  the  benefit  of  its  then  own- 
ers.   But  where  another  ship  fin- 
ishes the  voyage,  it  is  not  the 
underwriters'  ship,  and  there  is 
no  reason  why  those  who  hire  it 
should  be  supposed  to  be  acting 
for  the  benefit  of  the  underwriters, 
rather  than  for  their  own  employ- 
ers, the  former  owners.    Here  the 
captain,  when  he  hired  the  new 
vessel,  was  not  the  underwriters' 
captain  nor  their  agent,  nor  und^ 
any  duty  to  them  ;  he  was  to  his 
former  owners.    Take  the  case  put 
in  the  argument.     Suppose  the 
plaintifib  and  the  defendant  had 
been  at  the  Mauritius  and  each 
had  claimed  to  forward  the  troops 
for  his  own  ben^t,  who  would 
have  been  entitled  to  do  so  ?   Un- 
doubtedly  the   plaintiff.     Take 
the  other  case  of  there  being  a 
breach  of  duty  to  the  charterer  in 
not  forwarding  the  troops,  who 
would  have   been   liable?     The 
plaintiffs,    not    the    defendants. 
Again,  suppose  the  hire  and  cost 
of  the   new  ship   exceeded   the 
freight  earned,  who  would  have 
been  liable  for  it  ?  'The  plaintiffs, 
not  the  defendants.     Or  suppose 
the  case  of  the  owner  of  the  goods 
arriving  at  the  Mauritius,  and  in- 
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sistisg  on  the  goods  being  there 
deliyered  to  him,  in  which  case  he 
mnst  pay  the  whole  freight^  surely 
the  owner  wonld  be  entitled  to  it. 
On  these  gronnds  we  are  satisfied 
that  the  captain  in  sach  a  case  as  the 
present  acts  for  the  owners  of  the 
ship,  and  not  for  the  underwriters; 
and  that  they  are  not  entitled  to 
any  benefit  from  the  freight  ac- 
quired: that  the  imderwriters 
may  indeed  be  entitled  to  advan- 
tages attached  to  the  ship,  but  not 
to  those  arising  from  contracts, 
the  AiMIment  of  which  can  be, 
and  is  detached  from  the  ship." 

As  to  the  deductions  made  from 
freight  ultimately  earned  before  its 
proceeds  tffe  {>aid  over  as  salvage 


to  the  difTerent  sets  of  underwri- 
ters, see  iSKoi^p  Y.OIadstonSf  7  East, 
24;  Barclay  y.  Stirling,  5  Man.  & 
Selw.  6. 

It  may  be  here  mentioned  that 
although  ordinarily  an  action  lies 
against  the  underwriter  to  recover 
for  a  total  loss,  the  insurer  and 
the  underwriter  may  contract  that 
no  right  of  action  (to  be  enforced 
in  a  Court  of  law)  shall  accrue  until 
an  arbitrator  has  decided,  not 
merely  as  to  the  amount  of  damages 
to  be  recovered,  but  upon  any  dis- 
pute that  may  arise  upon  the  policy. 
Scott  V.  Avery,  5  Ho.  Lo.  811 ; 
Tredtvm  v.  ffolman,  1  H.  &  C. 
72. 
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Saturday,  find  May,  1761. 

[REPOETED   2   BURR.    1167.] 

Maritime  Insurance — Adjustment  of  Average.] — The  nature 
of  the  contract  of  insurance  is,  that  the  goods  insured  shaU  come 
safe  to  the  port  of  delivery ;  or  if  they  do  not,  that  the  insurer 
shall  indemnify  the  assured  to  the  amount  of  the  prims  cost  or 
value  in  the  policy.  If  the  goods  arrive  lessened  in  value  through 
damage  received  at  sea,  the  nature  of  the  contract  of  insurance 
being  a  contract  of  indemnity  requires  that  the  insured  shouUL  he 
put  in  the  same  condition  {relation  being  had  to  the  prime  cost 
or  value  in  the  policy),  which  he  would  have  been  in  if  the  goods 
had  arrived  free  from  damage, — that  is,  by  paying  such  propor- 
tion or  aliquot  part  of  the  prime  cost  or  value  in  the  policy,  as 
corresponds  with  the  proportion  or  aliquot  part  of  the  diminution 
in  value  occasioned  by  the  damage. 

A  RULE  having  been  obtained  by  the  plaintiffs  (the  insured)  for 
the  defendant  (the  insurer)  to  show  cause  ^hy  a  verdict  given  for 
the  defendant  should  not  be  set  aside  and  a  new  trial  had,  the 
Court,  after  .hearing  tlie  matter  fully  debated  by  counsel  on  both 
sidesi  took  time  to  advise. 

Lord  Mansfield,  C.  J.,  now  delivered  their  resolution,  in  doing 
which  he  stated  everything  requisite  to  be  known  in  so  full  and 
ample  a  manner  as  to  render  it  quite  unnecessary,  and  even  im- 
pertinent, for  the  reporter  to  pretend  to  prefix  any  preface  or 
introduction  to  it.  What  he  said  was  to  the  following  effect.  This 
was  an  action  brought  upon  a  policy,  by  the  plainti£G3,  for  Mr. 
James  Bourdieu,  upon  the  goods  aboard  a  ship  called  the  *  Yrow 
Martha,'  at  and  from  St.  Thomas  Island  to  Hamburg,  from  the 
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laadiDg  at  St.  Ttomfts  Island  tiU  the  sliip  Bliould  aniire  find  land 
tJie  goods  at  Hamburg, 

The  goods,  which  consisted  of  sugars,  coffees,  and  indigo^  were 
valued  at  £30  per  hogshead  the  clayed  sugars^  and  £20  per  hogs- 
head the  Muscovado  sugars ;  and  the  coffee  and  indigo  were  like* 
wise  respectively  valued.  The  sugars  were  warranted  free  from 
average  under  £5  per  cent.,  and  all  other  goods  free  from  average 
under  £3  per  cent.,  unless  the  cargo  of  the  ship  be  stranded. 

In  the  course  of  the  voyage  the  sea-water  got  in,  and  when  the 
ship  arrived  at  Hamburg,  it  appeared  tliat  every  hogshead  of  sugar 
was  damaged.  The  damage  the  sugars  had  sustained  made  it 
necessary  to  sell  tliem  immediatel)^,  and  they  were  accordingly 
sold,  and  tlie  difference  between  the  price  which  they  brought  by 
reason  of  the  damage  and  that  which  they  might  have  been  sold 
for  at  Hamburg,  if  they  had  been  sound,  was  as  £20  0«,  BiL  per 
hogshead  is  to  £23  7*.  BcL  per  hogshead,  x,  e,  if  sound,  they  would 
hare  been  woi-th  £23  7^.  Bd.  per  hogshead;  as  damaged,  they 
were  only  worth  £20  Oa-  BcL  a  hogshead » 

The  defendant  paid  money  into  Court  by  the  following  rule  of 
estimating  the  damage.  He  paid  the  like  proportion  of  the  sum  ■ 
at  which  the  sugars  were  valued  in  ike  policy,  as  the  price  of  the 
damaged  sugars  bore  to  sound  sugars  at  Hamburgi  the  port  of 
delivery.  AH  this  was  admitted  at  the  trial,  though  perhaps,  upon 
an  accurate  computation^  tliere  may  be  a  mistake  of  about  17*, 
upon  the  money  paid  in,  but  no  advantage  was  attempted  to  be 
taken  of  this  slip  at  the  ti'iah  It  was  admitted  that  the  money 
paid  in  was  sufficient,  if  the  rule  by  which  the  defendant  estimated 
the  loss  was  right,  and  the  only  question  at  the  trial  was,  hy  what 
measure  or  rule  the  damage,  upon  all  the  circumstances  of  this 
case,  ought  to  be  estimated. 

To  distinguish  this  case,  under  its  peculiar  circumst-ances,  out 
of  any  general  rule,  the  plaintiff's  counsel  colled  Jlr.  Samuel  Chol- 
lett,  clerk  to  Mr.  Bourdieu,  who  proved  that  upon  the  15th  of 
February  (the  time  of  the  insurance),  sugars  were  worth  at  London 
and  Hamburg  £35  a  hogshead  ;  that  the  proposals  of  a  Congress 
to  be  holden,  and  the  expectations  of  a  peace,  had  on  a  sudden 
sunk  the  price  of  sugars ;  that  before  the  sliip  arrived  at  Hamburg, 
and  before  he  could  know  that  the  sugars  had  received  any  damage, 
Mr.  Bourdieu  had  sent  orders,  "  that  the  sugars  should  be  housed 
at  Hamburg,  and  kept  till  the  price  should  rise  above  £30  a  hogs- 
head;'* that  he  had  many  hundred  hogsheads  of  sugar  lying  at 
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Amsterdam,  to  which  place  he  sent  the  like  orders ;  that  in  fact 
the  Congress  not  taking  place,  sugars  rose  £25  per  cent ;  that 
what  he  sold  of  the  sugars  he  had  at  Amsterdam  brought  £Z0  per 
hogshead  and  upwards ;  that  he  might  have  sold  these  sugars  at 
the  same  price  if  they  had  been  kept  according  to  his  orders,  and 
the  only  reason  why  they  were  not  kept  was  because  they  were 
rendered  perishable  from  the  sea-water  which  had  got  in.  There- 
fore, said  they,  the  necessity  of  an  immediate  sale  and  the  conse* 
quence  thereof  ought  to  be  computed  with  the  damage. 

The  special  jury  (amongst  whom  there  were  many  knowing  and 
considerable  merchants)  found  the  defendant's  rule  of  estimation 
to  be  right,  and  gave  their  verdict  for  him.  They  understood  the 
question  very  well,  and  knew  more  of  the  subject  of  it  than 
anybody  else  present,  and  formed  their  judgment  from  their  own 
notions  and  experience,  without  much  assistance  from  anything 
that  passed. 

The  counsel  for  the  plaintiff,  in  the  outset,  chiefly  rested  upon 
the  particular  circumstances  of  this  case. 

The  counsel  for  the  defendant  offered  to  call  witnesses  to  prove 
the  general  usage  of  estimating  the  quantity  of  damage  where 
goods  are  injured. 

I  was  struck  with  the  argument,  ^*  that  the  immediate  necessity 
of  selling  in  this  case  might  be  taken  into  consideration,  as  an 
exception  to  the  general  rule,"  and  proposed  that  the  cause  might 
be  left  to  the  jury  upon  that  point.  Then  Mr.  Winn,  for  the 
defendant,  argued  '*  the  necessity  of  selling  and  the  consequence 
thereof  ought  not  to  be  regarded."  And  what  he  said  had  so  much 
weight,  that  it  very  much  changed  my  way  of  thinking. 

There  was  nothing  to  sum  up,  but  the  jury  asked  whether  I 
would  give  them  any  directions ;  I  said  I  left  it  to  them  ^'  whether 
the  difference  between  the  sound  and  the  damaged  sugars  at  the 
port  of  delivery  ought  to  be  the  rule,"  or  "  whether  the  necessity 
of  an  immediate  sale  (certainly  occasioned  by  the  damage)  and  the 
loss  thereby  should  be  taken  into  consideration."  I  told  them, 
though  it  had  struck  me  at  first,  that  this  case  might  be  an  ex- 
ception, yet  what  the  counsel  for  the  defendant  had  said  to  the 
contrary  seemed  to  have  great  weight. 

The  counsel  for  the  plaintiff  not  having  replied  nor  gone  into 
the  general  argument,  upon  an  apprehension  that  my  opinion 
was  with  them  upon  the  particular  circumstances  of  this  case» 
were  dissatisfied  with  the  verdict,  and  said  they  would  try  the 
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other  cause  in  the  paper  upon  the  same  poliejj  bat  insleacl  of  that, 
Ihey  haTe  mored  for  a  new  trkl  m  tins  cause,  which  I  am  ex- 
tremely glad  of. 

No  fact  is  disputed-  The  only  question  is,  "whetlier  (all  the 
facts  being  agreed)  the  jury  have  estimated  the  damage  by  a 
proper  measure-'' 

To  make  the  matter  more  intelligiblej  I  will  first  state  the  rule 
by  which  the  defendant  and  jury  have  gone,  and  then  I  will  exa- 
mine whether  the  plaintiff  has  shown  a  better* 

The  defendant  takes  the  proportion  of  the  difference  between 
sound  and  damaged  goods  at  the  port  of  delivery,  and  pays  that 
proportion  upon  the  value  of  the  goods  specified  in  the  policy,  and 
has  no  regard  to  the  -j^vice  in  money  which  either  the  sound  or 
damaged  goods  bore  in  the  port  of  delivery.  He  saya  the  pro- 
portion of  the  difference  is  eqnally  the  rule,  whether  the  goods 
come  to  a  rising  or  a  falling  market.  For  instance  suppose  the 
value  in  the  policy  £30, — they  are  damaged  but  sell  for  £40,  if 
they  had  been  Bouud,  they  would  have  sold  for  £50, — the  dif- 
ference is  a  fifth.  The  insurer  then  must  pay  a  fiftli  of  the  prime 
cost  or  value  in  the  policy,  that  is  £0.  E  eonvenOi  if  they  come 
to  a  losing  market,  and  sell  for  £10,  being  damaged,  but  would 
have  sold  for  £S0  if  sound,  the  diflerence  is  one-half;  the  in- 
surer must  pay  half  the  prime  cost,  or  value  in  tlie  policy,  that 
IS  £15. 

To  this  rule,  two  objections  have  been  made. 

1st  Objection.  That  it  is  going  hy  a  different  measure  in  the 
case  of  a  partial,  from  that  which  governs  in  the  case  of  a  total 
loasi  for  upon  a  total  loss  the  piime  cost  or  value  of  the  policy 
must  be  paid- 

Answer .  The  distinction  is  founded  in  the  nature  of  the  thing. 
Insurance  is  a  contract  of  indemnity  against  the  perils  of  the 
voyage.  The  insurer  engages,  so  far  as  the  amount  of  the  prune 
cost,  or  value  in  the  policy,  "  that  the  thing  shall  come  safe."  He 
has  nothing  to  do  with  the  market.  He  lias  no  concern  in  any 
profit  or  loss  which  arise  to  the  merchant  from  the  goods ;  if  they 
be  totally  lost,  he  must  pay  the  prime  cost,  that  is,  the  value  of 
the  thing  insured  at  the  outset.  He  has  no  concern  in  any  sub- 
sequent value. 

So  likewise,  if  part  of  the  cargo,  capable  of  a  several  and  dis- 
tinct valuation  at  the  outset,  be  totally  lost,  as  if  there  be  100 
hogsheads  of  sugar  and  10  happen  to  be  lost,  the  insurer  must  pay 
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the  prime  cost  of  those  10  hogsheads,  without  any  regard  to  the 
price  for  which  the  other  90  may  be  sold. 

But  where  an  entire  individual,  as  one  hogshead,  happens  to  be 
spoiled,  no  measure  can  be  taken  from  the  prime  cost  to  ascertain 
the  quantity  of  such  damage.  But  if  you  can  fix  whether  it  be  a 
third,  fourth,  or  fifth  worse,  the  damage  is  fixed  to  a  mathematical 
certainty.  How  is  this  to  be  found  out  ?  not  by  any  price  at  the 
outset  port,  but  it  must  be  at  the  port  of  delivery,  where  the  voyage 
is  completed  and  the  damage  known,  whether  the  price  there  be 
high  or  low ;  in  either  case  it  equally  shows  whether  the  damaged 
goods  are  a  third,  a  fourth,  or  a  fifth  worse  than  if  they  had  come 
sound;  consequently,  whether  the  injury  be  a  third,  fourth,  or 
fifth  of  the  value  of  the  thing.  And  as  the  insurer  pays  the  whole 
prime  cost,  if  the  thing  be  wholly  lost ;  so,  if  it  be  only  a  third, 
fourth,  or  fifth  worse,  he  pays  a  third,  fourth,  or  fifth  of  the  value 
of  the  goods  so  damaged. 

2nd  Objection.  The  next  objection  with  which  this  case  has  been 
much  entangled,  is  taken  from  this  being  a  valued  policy. 

I  am  a  little  at  a  loss  to  apply  the  arguments  drawn  from  thence. 
It  is  said  "  that  a  valued  is  a  wager-policy  (like  interest  or  no  in- 
terest) ;  if  so,  there  can  be  no  average  loss,  and  the  insured  can 
only  recover  as  for  a  total  [loss],  abandoning  what  is  saved,  be- 
cause the  value  specified  is  fictitious.*' 

Answer.  A  valued  policy  is  not  to  be  considered  as  a  wager- 
policy,  or  like  "  interest  or  no  interest."  If  it  was,  it  would  be 
void  by  the  Act  of  19  Geo.  II.  c.  37.  The  only  effect  of  the  valua- 
tion is  fixing  the  amount  of  the  prime  cost,  just  as  if  the  parties 
had  admitted  it  at  the  trial.  But  in  every  argument,  and  for  every 
other  purpose,  it  must  be  taken  that  the  value  was  fixed  in  such  a 
manner  as  that  the  insured  meant  only  to  have  an  indemnity.  If 
it  be  undervalued,  the  merchant  himself  stands  insurer  of  the  sur- 
plus ;  if  it  be  much  overvalued,  it  must  be  done  with  a  bad  view 
either  to  gain,  contrary  to  the  19th  of  the  late  king  (George  U.) ; 
or  with  some  view  to  a  fraudulent  loss.  Therefore  the  insured 
never  can  be  allowed  in  a  court  of  justice  to  plead  that  he  has 
greatly  overvalued  or  that  his  interest  was  a  trifle  only. 

It  is  settled  that  upon  valued  policies,  the  merchant  need  only 
prove  some  interest,  to  take  it  out  of  19th  Geo.  II.  c.  37,  be- 
cause the  adverse  party  has  admitted  the  value,  and  if  more  were 
required,  the  agreed  valuation  would  signify  nothing.  But  if  it 
should  come  out  in  proof  that  a  man  had  insured  £2000,  and  had 
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interest  on  board  to  the  value  of  a  cable  only,  there  never  has 
been,  and  I  believe  there  never  will  be,  a  determination,  that  by 
snch  an  evasion  the  Act  of  Parliament  may  be  defeated.  There 
are  many  conveniences  from  allowing  valued  policies,  but  where 
they  are  used  merely  as  a  cover  to  a  wager,  they  would  be  con- 
sidered as  an  evasion.  The  effect  of  the  valuation  is  only  fixing 
conclusively  the  prime  cost.  If  it  be  an  open  policy,  the  prime 
cost  must  be  proved.    In  a  valued  policy  it  is  agreed. 

To  argue  that  there  can  be  no  adjustment  of  an  average  loss 
upon  a  valued  policy,  is  directly  contrary  to  the  very  terms  of  the 
policy  itself.  It  is  expressly  subject  to  average,  if  the  loss  upon 
sugars  exceeds  £5  per  cent.  If  it  was  not,  the  consequence  would 
be,  that  every  partial  loss  must  thereby  become  total ;  but  the 
event)  to  entitle  the  insured  to  recover,  would  not  happen  unless 
there  was  a  total  loss.  Besides  the  plaintiffs  have  taken  to  the 
goods,  and  sold  them. 

In  opposition  to  the  measure  the  jury  have  gone  by,  the  plain* 
tiffis  contend  that  they  ought  to  be  paid  the  whole  value  in  the 
policy,  upon  one  of  two  grounds. 

First.  Because  the  general  rule  of  estimating  should  be  the 
difference  between  the  price  the  damaged  goods  sell  for,  and  the 
prime  cost  (or  value  in  the  policy).  Here  the  damaged  [sugar] 
sold  at  £20  0$.  8d.  per  hogshead,  and  the  underwriter  should  make 
it  up  £S0. 

Answer,  It  is  impossible  this  should  be  the  rule.  It  would 
involve  the  underwriter  in  the  rise  or  fall  of  the  market.  It  would 
subject  him,  in  some  cases,  to  pay  vastly  more  than  the  loss ;  in 
others  it  would  deprive  the  insured  of  any  satisfaction,  though 
there  was  a  loss. 

For  instance,  suppose  the  prime  cost  or  value  in  the  policy  £80 
per  hogshead  ;  the  sugars  are  injured,  the  price  of  the  best  is  £20 
a  hogshead,  the  price  of  the  damaged  is  £19  lOs.  The  loss  is 
about  a  fortieth,  and  the  insurer  would  have  to  pay  above  a  third. 
Suppose  they  come  to  a  rising  market,  and  the  sound  sugars  sell 
for  £40  a  hogshead,  and  the  damaged  for  £35,  the  loss  is  an 
eighth,  yet  the  insurer  would  have  to  pay  nothing. 

The  second  ground  upon  which  the  plaintiff  contends  that  the 
£30  should  be  made  up,  is,  that  it  appears  the  sugars  would  have 
sold  for  that  price,  if  the  damage  from  the  sea-water  had  not  made 
an  immediate  sale  necessary. 

The  moment  the  jury  brought  in  their  verdict,  I  was  satisfied 
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that  they  did  right,  in  totally  disregarding  the  particular  circum- 
stances of  this  case,  and  I  wrote  a  memorandum  at  Guildhall,  in 
my  note-book,  *'  that  the  verdict  seemed  to  me  to  be  right." 

As  I  expected  the  other  cause  would  be  tried,  I  thought  a  good 
deal  of  the  point,  and  endeavoured  to  get  what  assistance  I  could 
by  conversing  with  some  gentlemen  of  experience  in  adjustments. 
The  point  has  now  been  very  fully  argued  at  the  bar,  and  the 
more  I  have  thought,  the  more  I  have  heard  upon  the  subject,  the 
more  I  am  convinced  that  the  jury  did  right  to  pay  no  regard  to 
these  circumstances.  The  nature  of  the  contract  is,  that  all  goods 
shall  come  safe  to.  the  port  of  delivery,  or  if  they  do  not,  to 
indemnify  the  plaintiff  the  amount  of  the  prime  cost,  or  value  in 
the  policy.  If  they  arrive,  but  lessened  in  value  through  damages 
received  at  sea,  the  nature  of  an  indemnity  speaks  demonstratively, 
that  it  must  be  by  putting  the  merchant  in  the  same  condition 
(relation  being  had  to  the  prime  cost,  or  value  in  the  policy) 
which  he  would  have  been  in  if  the  goods  had  arrived  free  from 
damage ;  that  is,  by  paying  such  proportion,  or  aliquot  part  of 
the  prime  cost,  or  value  of  the  policy,  as  corresponds  with  the 
proportion  or  aliquot  part  of  the  diminution  in  value  occasioned 
by  the  damage. 

The  duty  accrues  upon  the  ship's  arrival  and  landing  her  cargo 
at  the  port  of  delivery.  The  insured  has  then  a  right  to  demand 
satisfaction.  The  adjustment  never  can  depend  upon  future 
events  or  speculation.  How  long  are  they  to  wait  ?  a  week,  a 
month,  or  a  year  ? 

In  this  case  the  price  rose,  but  if  the  Congress  had  taken  place, 
or  a  peace  had  been  made,  the  price  would  have  fallen.  The 
defendant  did  not  insure  ''  that  there  should  be  no  Congress  or 
peace."  It  is  true,  Mr.  Bourdieu  acted  upon  political  specula- 
tion, and  ordered  the  sugars  to  be  kept  till  the  price  should  be 
£30  or  upwards.  But  no  private  scheme  or  project  of  trade  of 
the  insured  can  affect  the  insurer.  He  knew  nothing  of  it.  The 
defendant  did  not  undertake  that  the  sugars  should  bear  a  price 
of  £80  a  hogshead. 

If  speculative  destinations  of  the  merchant,  and  the  success  of 
such  speculations  were  to  be  regarded,  it  would  introduce  the 
greatest  injustice  and  inconvenience.  The  underwriter  knows 
nothing  of  them.  The  orders  here  were  given  after  the  signing 
of  the  policy.  But  the  decisive  answer  is,  that  the  underwriter 
has  nothing  to  do  with  the  price,  and  that  the  right  of  the  insured 
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to  a  satisfieuHiion}  where  goods  are  damaged^  arises  immediately 
upon  their  being  landed  at  tlje  port  of  delivery. 

We  are  of  opinion  that  the  plaintiff  are  not  entitled  to  have 
the  price  for  which  the  damaged  goods  were  sold,  made  up  £30 
per  hogshead.  And  it  seems  to  ns  as  plain  as  any  proposition 
in  Euclid,  that  the  role  by  which  the  jury  have  gone  is  the  right 
measure. 

The  rule  must  be  discharged. 


JOHNSON  V.  SHEDDON. 


Wednesday,  Jvly  7th,  1802. 

[kEPORTED  2  EAST,  581.1 

The  rtde  by  which  to  calculate  a  partial  loss  on  apoUcy  on  goods  by 
reason  of  sea-damage  is  the  difference  between  the  respective  gross 
proceeds  of  the  same  goods  when  sound  and  when  damaged,  and 
not  the  net  proceeds.  It  being  settled  that  the  underwriter  is 
not  to  bear  any  loss  from  fluctuation  of  market  or  port  duties, 
or  charges  after  the  arrival  of  the  goods  at  their  port  of  desti- 
nation. 

This  case  was  very  fidly  argued  in  Easter  Term,  41  Geo.  III., 
by  Oarrow,  Parke,  and  Lawes,  against  the  rule  for  a  new  trial, 
and  by  the  Attomey-Oeneral  and  Qibbs,  in  support  of  it.  It  is 
unnecessary  to  detail  the  arguments,  as  the  substance  of  them 
was  so  distinctly  stated  in  the  judgment  of  the  Court,  which  was 
delayed  till  now,  in  consequence  of  a  difference  of  opinion  on  the 
Bench  while  Lord  Kenyon  presided  in  the  Court. 

Lawbence,  J.  (in  the  absence  of  Qrose,  J.),  now  delivered  the 
judgment  of  the  Court. 

.  This  is  a  motion  for  a  new  trial  of  an  action  brought  against 
the  defendant)  an  underwriter,  on  goods  on  board  a  ship  called 
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*  The  Carolina/  from  Sicily  to  Hamburg,  to  recover  a  partial  loss 
sustained  by  the  plaintiff,  by  reason  of  the  sea-water  having 
damaged  a  cargo  of  brimstone  and  shumack ;  and  upon  a  calcu- 
lation by  Mr.  Oliphant,  to  whom  it  was  referred  by  the  parties 
to  ascertain  the  loss  sustained,  it  has  been  settled  after  the  rate 
of  £76  78.  ^d.  per  cent.  And  the  ground  on  which  the  new  trial 
has  been  moved  for  is,  that  Mr.  Oliphant  has  proceeded  in  his 
calculation  upon  a  mistake,  inasmuch  as  in  estimating  the  loss 
he  has  taken  for  his  foundation  the  difference  between  the  net 
produce  of  what  the  goods  have  produced,  and  what  they  would 
have  produced  if  sound ;  instead  of  the  difference  between  their 
respective  gross  produces.  Upon  the  fullest  consideration  that 
we  have  been  able  to  give  this  question  (which  has  been  depend- 
ing a  great  while,  and  which  was  argued  before  Lord  Ellen- 
borough  came  upon  the  Bench,  and  who,  if  the  case  were  to  be 
argued  again,  would  give  no  opinion,  having  been  concerned  in 
the  cause  when  at  the  Bar),  my  brothers  Orose  and  Le  Blanc 
agree  with  me  in  thinking  there  should  be  a  new  trial,  and  that 
the  calculation  is  wrong.  Some  points  are  agreed  on  both  sides ; 
viz.  that  the  loss  is  to  be  estimated  by  the  rule  laid  down  in 
Letois  V.  Bucker  (2  Burr.  1170),  that  the  underwriter  is  not  to  be 
subjected  to  the  fluctuation  of  the  market;  that  the  loss  for  which 
the  imderwriter  is  responsible  is  that  which  arises  from  the 
deterioration  of  the  commodity  by  sea-damage ;  and  that  he  is 
not  liable  for  any  loss  which  may  be  the  consequence  of  the 
duties  or  charges  to  be  paid  after  the  arrival  of  the  commodity 
at  the  place  of  its  destination.  In  Lewis  v.  Bucker,  Lord  Mans- 
field says,  ^'  Where  an  entire  individual,  as  one  hogshead,  happens 
to  be  spoiled,  no  measure  can  be  taken  from  the  prime  cost  to 
ascertain  the  quantum  of  the  damage ;  but  if  you  can  fix  whether 
it  be  a  third,  a  fourth,  or  a  fifth  worse,  the  damage  is  fixed  to  a 
mathematical  certainty ;"  and  this  he  says  is  to  be  done  "  by  the 
price  at  the  port  of  delivery."  From  hence  it  follows,  that  what- 
ever price  at  the  port  of  delivery  ascertains  whether  a  commodity 
be  a  third,  fourth,  or  a  fifth  tiie  worse,  is  a  price  to  which  he 
alludes.  And  this  deterioration  will  be  universally  ascertained 
by  the  price  given  by  the  consumer  or  the  purchaser,  aft;er  all 
the  charges  have  been  paid  by  the  person  of  whom  he  purchases ; 
or,  in  other  words,  by  the  difference  of  the  gross  produce,  and 
not  by  the  difference  of  the  net  produce.  When  a  commodity 
is  offered  for  sale  by  one  who  has  nothing  further  to  pay  than  the 
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sum  the  seller  is  to  receive,  it  is  the  quality  of  the  goods  whioh» 
in  forming  a  fair  and  rational  judgment,  can  alone  influence  him 
in  determining  him  what  he  shall  pay ;  he  has  nothing  to  do  with 
what  it  may  have  cost  the  seller,  and  the  goodness  of  the  thing  is 
the  criterion  which  must  regulate  the  price ;  for  being  liable  to 
no  other  charges,  he  has  only  to  consider  its  intrinsic  value,  and 
therefore  if  a  sound  commodity  will  go  as  far  again  as  a  damaged 
commodity,  by  having  twice  its  strength,  or  by  being  in  any  other 
respect  twice  as  useful,  he  will  give  twice  the  money  for  the  sound 
that  he  will  for  the  damaged,  and  so  in  proportion.  To  say  that 
this  is  not  the  rule  will  be  to  assert,  what  I  conceive  it  will  be  diffi- 
cult to  prove,  that  the  market  price  of  thiags  is  not  proportioned  to 
their  respective  values ;  and  if  it  be,  it  is  a  means  of  ascertaining 
whether  a  commodity  be  a  third  or  fourth  or  a  fifth  the  worse  by 
any  risk  it  may  have  met  with,  and  the  damage  will  be  thereby 
ascertained  in  the  degree  pointed  out  in  Lewis  v.  Bttcker;  and  the 
underwriter  who  shall  pay  by  this  rule  will  pay  such  proportion, 
or  aliquot  part  of  the  value  in  the  policy,  as  corresponds  with  the 
diminution  in  value  occasioned  by  the  damage.  Lord  Mansfield^ 
in  laying  down  the  rule,  speaks  of  the  price  of  the  thing  at  the 
port  of  delivery  as  the  means  of  ascertaining  the  damage ;  by 
which  he  must  mean  the  whole  sum  which  is  to  be  paid  for  the 
thing.  For  the  net  proceeds  are  not  the  price,  but  so  much  of  the 
price  as  remains  after  the  deduction  of  certain  charges.  Lord 
Mansfield  cannot  mean  the  price  before  the  mast,  leaving  the 
purchaser  liable  to  the  payment  of  further  sums ;  for  such  pay- 
ment is  in  effect  but  a  part  of  the  price ;  it  is  not  an  equivalent  for 
the  thing  sold ;  for  if  the  purchaser  were  not  liable  to  the  duties 
and  charges,  he  would  give  as  much  more  as  the  amount  of  those 
charges  come  to.  The  price  of  a  thing  is  what  it  costs  a  man ; 
and  if,  in  addition  to  a  sum  to  be  paid  before  the  mast,  other 
charges  are  to  be  borne,  that  sum  and  the  charges  constitute  the 
cost.  It  is  not  necessary  that  the  whole  price  should  be  paid  to 
one  person.  To  taking  the  net  proceeds  to  calculate  by,  there 
are  several  objections;  one  is,  that  by  taking  the  net  proceeds 
as  the  basis  of  the  calculation  instead  of  the  gross  proceeds, 
it  will  happen,  where  equal  charges  are  to  be  paid  on  the  sound 
and  damaged  commodity,  that  the  underwriter  will  be  affected  by 
the  fluctuation,  of  the  market,  which  he  ought  not  to  be.  This  is 
obvious,  from  considering  that  if  you  take  equal  quantities  from 
two  unequal  quantities,  the  smaller  such  unequal  quantities  are». 
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the  greater  will  be  the  difference  between  the  remainders;  e.g. 
suppose  sound  goods,  including  all. charges,  to  sell  for  JE600, 
damaged  for  £300,  let  the  charges  on  each  be  £100,  the  difference 
after  they  are  deducted  will  be  £300,  or  three-fifths.  But  let  the 
goods  come  to  a  fallen  market  with  the  same  degree  of  deteriora- 
tion, and  let  the  sound  sell  for  £300  and  the  damaged  for  £150, 
and  deduct  from  each  the  charges,  the  net  proceeds  of  the  sound 
will  be  £200,  and  of  the  damaged  £50,  and  the  difference  will  be 
three-fourths.  But  as  the  deterioration  is  the  same  in  both  cases, 
the  underwriter  should  pay  the  same,  whatever  be  the  state  of  the 
market;  which  he  will  do  if  the  gross  produce  be  taken  sett,  half 
the  valued  or  invoice  price.  Another  consequence  of  taking  the 
net  produce  will  be,  that  you  will  make  the  underwriter  responsible 
for  a  loss  not  arising  from  the  deterioration  of  the  commodity  by 
sea-damage ;  but  for  that  loss  which  the  assured  suffers  from  being 
liable  to  pay  the  same  charges  on  the  sound  and  damaged  com* 
modity.  This  will  be  illustrated  by  the  case  put  of  two  ships 
arriving' with  the  same  commodity  equally  damaged;  one  being 
subject  to  duties  and  charges,  and  the  other  to  none,  the  degree 
of  deterioration  being  supposed  the  same,  the  underwriters  should 
pay  alike  in  both  cases.  Suppose  then  the  cargoes  to  be  dete* 
riorated ;  that  the  demand  for  the  commodity  and  the  state  of  the 
market  is  the  same ;  and  that  the  goods  if  sound  would  sell  for 
£1000,  but  being  damaged,  for  £500,  and  the  charges  to  be  £d00. 
On  those  goods  where  no  charges  are  to  be  paid,  the  insurer  will 
have  to  pay  50  per  cent.  The  goods  on  which  charges  are  to  be 
paid,  being  equally  good  with  the  other,  will  sell  in  the  market 
for  the  same  sum,  and  when  the  charges  are  deducted,  if  sound, 
will  produce  £800 ;  but  being  damaged,  after  the  same  deduction, 
will  produce  only  £300 :  and  according  to  that  calculation,  if  the 
underwriter  were  to  pay,  he  would  pay  five-eighths  instead  of  four- 
eighths  or  one-half;  not  because  one  cargo  has  suffered  more  than 
the  other  by  the  sea,  for  the  supposition  is,  that  the  sea-damage  is 
the  same  in  both;  but  from  commodities  of  unequal  value  being  sub- 
jected to  equal  duties  and  charges.  Suppose  the  same  goods  sold 
before  the  mast ;  a  purchaser  for  those  not  liable  to  the  duties  would 
give  exactly  what  he  would  give  if  there  had  been  duties  which 
the  seller  had  paid ;  for  as  he  has  nothing  farther  to  pay  to  him,  it 
is  just  the  same>  whether  the  seller  had  no  charges  to  pay,  or 
whether  there  were  charges  which  he  has  paid ;  the  commodity  in 
ihe  one  case  and  in  the  other  comes  to  the  buyer's  hands  in  the 
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same  state.    But  on  these  groundst  if  linble  to  the  further  charges, 
he  would  give,  if  sound,  hut  £Sao,  as  the  duties  he  would  have 
to  pay  would  make  the  whole  cost  iilOOD,  and  if  damaged  and 
liable  to  the  same  charges,  he  could  give  hut  £300,  for  as  he 
would  be  liable  to  pay  £S00  in  charges,  if  he  were  to  give  abore 
£300,  the  whole  floiouot  of  what  he  would  ultimately  pay  for  the 
damaged  goods  would  exceed  their  value,  which  by  the  supposi- 
tion is  but  £500 ;  he  would  therefore  in  this  case  give  for  the 
damaged  less  than  in  proportion  to  its  degree  of  deterioration ; 
for  in  giving  £300  he  would  only  give  three-eighths  instead  of 
four-eighths,  or  a  half;  not  because  the  damaged  comn^odity  is 
not  half  ao  good  as  the  sounds  but  because  on  such  damaged  com- 
modity he  must  pay  as  large  charges  as  on  the  sound ;  and  as  this 
loss  to  the  assured  arises  from  a  purchaser  not  being  able  to  pay 
in  proportion  to  the  intrinsic  quality  of  the  commodity,  it  shows 
that  a  sale  before  the  mast,  when  equal  duties  are  to  be  paid,  does 
not  correspond  with  the  deteiioration  of  the  commodity,  nor  ascer- 
tain whether  it  be  a  third,  foui*th,  fifth,  or  in  what  degree  worse 
than  the  sound ;  consequently  that  the  difference  of  the  net  pro- 
duce cannot  be  the  rule  to  calculate  by,  where  the  charges  are  not 
proportioned  to  the  respective  values  of  tlie  sound  and  damaged 
commodity:     Another  objection  is,  that  if  tlie  net  produce  he 
taken,  it  may  happen  that  you  can  have  no  data  to  calculate  by, 
which  will  be  the  case  if  the  gross  produce  of  the  sound  commo- 
dity should  onlj^  pay  the  chai^ges,  and  has  no  net  proceeds,  for 
then  there  can  be  no  difference  between  the  net  proceeds  of  the 
sound  and  the  damaged ^  in  proportion  to  which  it  is  contended 
that  the  underwriter  is  to  pay.     Upon  the  whole  of  this  case  it  is 
our  opinion  that  the  rule  should  be  absolute  for  a  new  tiiaL 

Bule  absolute. 
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FORBES  AND  ANOTHER  v,  ASPINALL. 


Monday,  Feb.  llth,  1811. 

[reported   13  EAST,  828.] 

The  valuation  upon  a  freight  policy  is  calculated  upon  all  the  goods 
the  ship  is  intended  to  carry  upon  the  voyage  insured,  and  if  by  a 
peril  insured  against  the  ship  be  lost,  when  part  only  of  the  goods, 
the  freight  of  which  was  intended  to  be  covered,  was  on  board, 
the  valuation  must  be  opened,  and  the  assured  can  only  recover 
as  for  that  proportional  share ;  as  where  freight  valued  at  £6500 
was  insured  on  a  ship  from  any  port  or  ports  in  Hayii  to  lAver- 
pool;  and  the  ship,  which  had  sailed  unth  goods  from  Liverpool 
to  Hayti  on  a  voyage  of  barter,  after  exchanging  a  part  of  her 
outward  cargo  for  fifty^five  bales  of  cotton  at  the  port  of  Hayti, 
proceeded  vnih  the  same  to  another  port,  for  the  purpose  of 
making  a  similar  barter  of  the  rest  of  the  ouiward  cargo,  but  was 
lost  by  a  peril  of  the  sea  before  it  was  effected ;  the  assured  was 
only  entitled  to  recover  for  the  freight  of  the  fifty-five  bales  of  the 
return  cargo  on  board;  though  there  was  a  moral  certainty  at  the 
time,  that  the  remaining  part  of  her  outward  cargo  would,  except 
for  the  loss,  have  been  exchanged  for  a  full  return  cargo ;  for 
shortly  after  the  loss  of  the  ship,  the  goods  saved  from  the  wreck 
were,  in  fact,  exchanged  for  more  produce  than  was  sufficient  to 
have  covered  the  freight  insured.  But  if  there  be  a  loss  by  a 
peril  insured  against  of  the  whole  subgect-matter  of  the  insurance 
to  which  the  valuation  applied,  as  of  all  the  intended  freight, 
where  the  insurance  is  on  freight,  the  valuation  in  the  policy 
will  not  be  opened.  And  in  an  action  on  a  freight  policy,  it  seems 
sufficient  to  prove  a  contract  under  which  the  shipowner  would 
have  been  entitled  to  demand  freight  if  the  voyage  were  not  stopped 
by  a  peril  insured  against. 

This  case  came  before  the  Court  upon  a  motion  for  a  new  trial 
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in  an  aciloti  on  a  policy  of  insarance,  in  which  the  plftintlfTs  had 
recovered  a  Yerdict  at  the  sittings  after  last  Trinity  Term  at 
GnildhalL  It  was  first  moved  in  the  last  Term,  when  a  rule  to 
show  cause  was  granted;  and  it  was  afterwards  argaed  at  leogth 
in  the  same  Term  by  the  Attornt'y'General^  Scarkt,  and  Richard' 
Ban,  on  the  part  of  the  plaintiffs,  and  by  Park  and  LiUhdaU  for 
the  defendant  The  Conrt  took  till  this  Term  to  consider  of  their 
judgment  j  in  delivering  which  the  Lord  Chief  Justice  went  so 
fnUy  into  the  arguments  nrged,  and  the  cases  cited  at  the  bar> 
that  it  is  unnecessary  to  repeat  them. 

The  insurance,  as  it  concerned  this  case,  was  on  freight  valued 
at  ^6500  upon  the  ship  'Chiswick/  "at  and  from  any  port  or 
ports  in  Hayti  to  Liverpool,  or  her  port  of  discharge  in  the 
United  Kingdom."  The  declaration  alleged  that  on  the  9th  of 
Jaly,  1808,  the  ship  waa  in  safety  in  a  certain  port  in  Hayti,  and 
that  divers  goods  and  merchandises  were  then  and  there  loaded 
on  board  to  be  carried  on  the  voyage  insured  ;  that]  the  plaintiffs 
were  interested  in  the  freight,  etc»,  to  the  amount  insured;  and 
that  on  the  15th  of  July  the  ship,  witlf  the  goods  on  hoard,  was 
lost  by  the  perils  of  the  seas,  and  the  plaintifls  thereby  lost  their 
freight,  etc, 

The  facta  proved  and  admitted  were,  that  the  plaintiffs  were 
the  owners  of  the  ship  *  Cliiswick ;  *  that  she  sailed  from  Liverpool 
with  the  goods  to  Hayti  to  trade  there,  and  to  bring  home  a  return 
cargo  of  produce,  and  arrived  at  Hayti  on  the  4  th  of  July,  1808, 
with  goods  to  be  there  bartered  for  other  goods  to  be  brought 
back  to  Liverpool*  Part  of  the  goods  were  accordingly  bartered 
and  exchanged  for  fifty -five  bales  of  cotton,  which  w^ere  shipped 
on  board  at  Jaquemel  (on  the  south  side  of  Hayti) ;  the  remaining 
part  of  her  outwai^d  cargo  was  still  on  board,  and  would,  in  all 
probability,  have  been  exchanged  for  other  goods,  but  for  the  loss 
after -mentioned.  That  the  aliip  proceeded  from  Jaquemel  to  An 
Cayes,  another  port  of  Hayti,  to  barter  away  the  residue  of  her 
outward  cargo,  and  to  complete  her  lading  home;  and  with  such 
cargo  and  fifty-five  bales  on  board,  was  in  safety  on  the  15th  of 
July,  when,  by  the  perils  of  the  seas,  she  was  driven  on  shore  and 
lost-  That  the  defendant  setUed  for  the  freight  of  the  fifty-five 
bales  of  cotton,  without  prejudice  to  the  plaintiff's  claim  for 
farther  loss  of  freight,  if  they  were  entitled  to  it. 

That  the  remaining  part  of  Hie  outward  cargo,  thougli  damaged, 
was  saved  from  the  wreck,  and,  in  twelve  days  afte?r  the  loss  of  the 
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sliipi  were  exchanged  for  250  tons  of  coffee  and  100  tons  of  wood, 
the  freight  of  which  would  have  been  of  larger  value  than  the  sum 
insured  on  freight,  if  the  ship  had  not  been  lost. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

This  was  a  motion  for  a  new  trial  in  an  action  upon  a  policy  of 
insurance  "  at  and  from  any  port  or  ports  in  Hayti  to  Liverpool," 
etc.,  on  freight  valued  at  £6500.  The  ship  had  sailed  from  Liver- 
pool to  Hayti  with  a  cargo  intended  for  barter ;  had  bartered  away 
part  of  her  outward  cargo,  and  taken  in  fifty-five  bales  of  cotton 
in  part  of  her  return  cargo ;  and  was  proceeding  from  one  port  of 
Hayti  to  another,  viz.  from  Jaquemel  to  Au  Cayes,  to  barter  away 
the  residue  of  her  outward  cargo,  and  to  complete  her  lading 
home,  when  she  met  with  an  accident  by  the  perils  of  the  sea 
which  occasioned  a  total  loss.  If  the  plaintiffs  be  only  entitled 
to  a  satisfaction  for  a  partial  loss,  that  satisfaction  has  already 
been  made,  and  a  nonsuit  should  be  entered.  But  the  plainti£b 
contend,  that  as  this  was  a  valued  policy,  and  as  part  of  the 
goods  to  be  carried  upon  'the  freight  insured  were  on  board  at  the 
time  of  the  loss,  they  are  entitled  to  claim  their  verdict  for  a  total 
loss. 

Freight  is  the  profit  earned  by  the  shipowner  in  the  carriage  of 
goods  on  board  his  ship ;  and  an  insurance  upon  freight  is  an  in- 
surance made  in  order  to  secure  that  profit  to  the  shipowner,  in 
case  he  is  prevented  by  any  of  the  perils  insured  against  from  ac- 
tually earning  such  profit. 

An  insurance  upon  freight  has  no  reference  to  the  hvU  of  the 
ship,  or  to  its  outfit  for  the  voyage,  both  of  which  are  protected  by 
insurance  upon  the  zhip ;  but  its  sole  object  is  to  protect  the  as- 
sured from  being  deprived,  by  any  of  the  perils  insured  against,  of 
the  profit  he  would  otherwise  earn  by  the  carriage  of  goods.  To 
recover,  therefore,  in  any  case  upon  a  policy  on  freight,  it  is  in- 
cumbent on  the  assured  to  prove,  that  unless  some  of  the  perils 
insured  against  had  intervened  to  prevent  it,  some  freight  would 
have  been  earned;  and  where  the  policy  is  open,  the  actual  amount 
of  the  freight  which  would  have  been  so  earned  limits  the  extent 
of  the  underwriter's  liability.  In  every  action  upon  such  a  policy 
evidence  is  given,  either  that  the  goods  were  put  on  board,  from 
the  carriage  of  which  freight  would  result,  or  that  there  was  some 
contract  under  which  the  shipowner,  if  the  voyage  were  not  stopped 
by  the  perils  insured  against,  would  have  been  entitled  to  demand 
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freight;  and  in  either  case,  if  the  policy  be  open,  the  sum  payable 
to  the  shipowner  for  freight,  together  with  premiums  of  insurance 
and  commission  thereupon,  is  the  extent  to  which  the  underwriters 
are  chargeable.     In  this  case,  therefore,  as  there  was  no  contract 
under  which  the  shipowner  could  claim  freight,  but  for  goods  ac- 
tually  shipped  on  the  homeward  voyage,  the  assured  could  have 
made  no  claim,  had  this  been  an  open  policy,  but  to  the  extent  of 
the  actual  freight  on  the  fifiy-five  bales  of  cotton  which  were  ship- 
ped for  this  country,  and  of  the  premiums  and  commission  thereon. 
And  indeed  that  point  has  been  settled  against  this  very  plaintiff, 
in  an  action  on  an  open  policy  on  this  very  risk,  in  Forbes  and 
another  v.  Coterie,  in  Mr.  Park's  Addenda  to  the  last  edition,  p. 
604.    The  question  then  is,  whether  it  makes  any  essential  dif* 
ference  that  this  is  the  case  of  a  valued  policy  ?    And  we  are  of 
opinion,  upon  full  consideration,  that  it  does  not.     The  object  of 
valuation  in  a  policy  is  to  fix,  by  agreement  between  the  parties, 
an  estimate  upon  the  subject  insured^  and  to  supersede  the  necessity 
of  proving  the  actual  value,  by  specifying  a  certain  sum  as  the 
amount  of  that  value.    In  fixing  that  sum,  if  the  assured  keep 
frdrly  within  the  principle  of  insurances,  which  is  merely  to  obtain 
an  indemnity,  he  will  never  go  beyond  the  first  cost  in  the  case  of 
the  goods,  adding  thereto  only  the  premium  and  commission  and, 
if  he  think  fit,  the  probable  profit ;  and  in  the  case  of  freight,  he 
will  not  go  beyond  the  amount  of  what  the  ship  would  earn,  with 
the  premiums  and  commission  thereupon.     The  valuation,  how- 
ever, in  the  case  of  goods,  looks  to  all  the  goods  intended  to  be 
loaded ;  and  in  the  case  of  freight,  it  looks  to  freight  upon  all  the 
goods  the  ship  is  intended  to  carry  upon  the  voyage  insured ;  and 
if  by  the  perils  insured  against  in  a  valued  policy  on  goods,  part 
only  of  the  goods  intended  to  be  covered  be  lost,  the  valuation 
must  be  opened,  and  the  assured  can  only  recover  in  respect  of 
that  part;  and  so,  if  by  the  perils  insured  against,  the  freight  of 
part  only  of  the  goods  to  be  carried  be  lost,  the  assured  can  only 
recover  in  respect  of  that  loss,  according  to  the  proportion  which 
that  part  bears  to  the  whole  sum  at  which  the  entire  freight  was 
estimated  in  the  valuation.     If,  for  instance,  the  insurance  be 
generally  upon  goods,  and  the  goods  intended  to  be  protected  be 
600  hogsheads  of  sugar,  and  a  valuation  be  made  accordingly,  but 
the  ship  by  accident  takes  on  board  100  only,  and  sails,  and  is 
afterwards  lost  by  one  of  the  perils  insured  against  with  those  100 
on  board,  can  it  be  contended  that  the  assured  shall  recover  to  the 
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full  amoant  of  the  valuation,  that  is,  for  the  whole  500,  when  he 
has  lost  only  100  ?  So  in  the  case  of  freight ;  if  the  ship  would 
carry  500  tons,  and  in  fixing  the  valuation  the  assured  calculates 
his  freight  upon  500  tons,  but  when  he  reaches  the  loading  port 
he  can  get  10  tons  only  upon  freight,  and  sails  upon  the  voyage 
insured  with  those  10  tons  only;  is  it  to  be  allowed,  that  if  the 
ship  be  lost  by  any  of  the  perils  insured  against,  and  he  thereby 
lose  freight  upon  10  tons,  he  shall  be  entitled  to  the  valuation 
which  includes  the  freight  upon  500  tons  ?  And  yet,  to  this 
extent  the  plaintiff's  argument  in  this  case  is  carried*  The  pro- 
position is  monstrous ;  instead  of  confining  the  policy,  as  it  ought 
to  be  confined,  to  a  contract  as  nearly  as  may  be  of  indemnity, 
against  what  may  be  lost  in  respect  of  freight  by  the  perils  in- 
sured against,  it  converts  it  into  a  contract  of  indemnity  against 
a  different  class  of  accidents,  which  may  operate  to  prevent  the 
assured  from  being  able  to  procure  a  full  cargo  upon  freight,  and 
may  make  it  the  interest  of  the  assured,  which  it  never  ought 
to  be,  that  a  loss  should  happen.  The  Court  therefore  will 
look  for  very  strong  authorities  before  they  yield  to  such  a  propo- 
sition. 

It  was  pressed,  upon  the  argument,  that  in  the  case  of  a  valued 
policy,  if  any  interest  be  proved  to  be  on  board,  and  there  be  no 
fraud,  a  total  loss  will  entitle  the  assured  to  recover  the  sum  spe- 
cified in  the  valuation.  And  to  that  position  we  accede,  with  this 
limitation,  that  is,  provided  there  is  a  total  loss,  by  any  of  the 
perils  insured  against,  of  the  whole  subject-matter  of  insurance 
to  which  the  valuation  applied,  viz.  of  all  the  intended  cargo  of 
goods,  where  the  insurance  was  on  goods,  and  of  all  the  intended 
freight,  where  the  insurance  was  upon  freight.  But  if  he  meant 
to  carry  that  position  to  this  extent,  that  the  underwriter  is  not 
at  liberty  to  inquire  what  was  intended  to  have  been  included  in 
that  valuation ;  or  when  he  has  ascertained  that  point,  that  he 
cannot  reduce  the  sum  below  the  valuation,  by  proving  that  a  part 
only  of  what  was  included  in  the  valuation  has  been  lost  by  a 
peril  insured  against;  we  deny  the  position  when  so  extended. 
In  Shaw  V.  Felton,  2  East,  109,  which  has  been  strongly  relied 
upon,  the  interest  of  the  assured  was  in  ship  and  outfit,  including 
provisions  and  sea  stores  laid  in  for  slaves,  and  wages  advanced 
to  the  crew :  and  the  chief  ground  insisted  upon  for  opening  the 
policy  was  this,  that  the  principal  part  of  the  provisions  had  been 
consumed  in  the  voyage,  and  therefore  had  not  been  lost  by  the 
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perils  insured  against.  But  that  ground  was  resisted  with  effect, 
because  the  subject  insured  was  to  be  considered  as  of  the  value 
aaeribed  to  it  when  the  voyage  commenced;  and  if  the  diminu- 
tion of  the  provisions  were  to  be  allowed  to  reduce  the  extent 
of  the  underwriter's  liability  upon  the  policy,  every  valued  policy 
upon  the  ship  would  be  opened ;  because  every  day,  after  the 
voyage  commenced,  the  quantum  of  the  ship's  provisions  would  be 
proportionably  reduced.  Mr.  Justice  Lawrence,  in  the  opinion 
he  gave,  intimated  distinctly,  that  upon  an  open  policy  such  a 
diminution  would  not  have  varied  the  underwriter's  liability. 
That  case,  when  examined,  does  not  appear  to  have  proceeded 
altogether,  if  at  all,  upon  a  distinction  between  valued  and  open 
policies ;  it  was  not  decided  upon  the  ground  that  if  part  only  of 
the  subject  intended  to  be  covered  by  the  policy,  and  included  in 
the  valuation,  were  lost  by  the  perils  insured  against,  the  policy 
could  not  be  opened,  and  the  liability  of  the  underwriters  appor- 
tioned ;  but  upon  this  ground  merely,  viz.  that  in  the  case  of  an 
insurance  upon  ship  and  outfit,  if  a  total  loss  of  ship  occurred  by 
a  peril  insured  against,  no  deduction  was  to  be  made  for  provisions, 
etc.,  expended  in  the  voyage  before  the  loss  occurred,  or  for  the 
deterioration  of  the  ship  during  that  time ;  but  that  the  imder- 
writers  were  to  be  answerable  for  the  original  value,  estimated  in 
whatever  manner  such  original  value  might  be,  as  though  the  loss 
had  occurred  the  instant  after  the  policy  attached.  Indeed,  where 
a  loss  occurred  before  any  freight  is  earned,  it  would  be  unjust  not 
to  charge  the  underwriters  to  that  extent,  because  by  the  event  it 
has  become  of  no  avail  to  the  assured,  that  the  provisions  have  been 
expended,  and  the  ship  used  ;  and  that  case,  as  applied  to  the  pre- 
sent, only  decides  that  the  underwriter  is  chargeable  to  the  same 
extent.  The  only  remaining  case  relied  upon  by  the  plaintiffs,  which 
is  material  to  be  considered,  is  that  of  Montgomery  v.  Egginton, 
which  is  shortly  reported  in  8  Term  Rep.  862.  This  was  an  action 
on  freight  valued  at  £1500.  Freight  to  the  amount  of  £500  only 
was  on  board  when  the  ship  was  lost ;  but  goods  to  the  amount 
of  the  rest  of  the  freight  were  ready  to  be  shipped,  and  were 
lying  on  the  quay  for  that  purpose  at  the  time.  Lord  Kenyon 
told  the  jury  that  if  this  were  a  bond  fide  transaction,  and  not  a 
mere  colourable  insurance  and  a  gaming  policy,  the  assured  was 
entitled  to  recover  for  the  whole  value  in  the  policy.  The  jury 
gave  a  verdict  for  that  sum :  and  though  a  rule  niei  for  setting 
aside  the  verdict  was  obtained,  yet  the  opinion  of  the  Court  being 
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strongly  againBt  the  rule,  it  was  afterwards  abandoned.  The 
grounds  of  this  decision  between  valued  and  open  policies  are  not 
expressly  stated :  and  it  might  be  that  upon  an  open  policy  in 
such  a  case,  Lord  Kenyon  and  the  Court  might  have  thought 
that  the  assured  would  have  been  entitled  to  recover  in  respect  of 
the  freight  on  the  goods  on  shore,  as  wetl  as  for  the  freight  of 
those  that  were  actually  put  on  board.  There  might  be  circum- 
stances in  that  case  which  would  have  entitled  the  shipowner  to 
full  freight,  had  the  owners  of  the  goods  on  shore  refused  to  let 
them  be  shipped,  and  the  ship  had  sailed  with  that  part  only 
which  she  had  on  board ;  there  might  have  been  a  contract  for 
giving  the  ship  a  full  loading ;  or  it  might  have  been  considered 
(though  it  is  difficult  to  suppose  that  it  was)  that,  as  the  residue 
of  the  goods  to  complete  a  cargo  was  ready  to  be  shipped,  and 
lying  on  the  quay  for  the  purpose,  it  was  the  same  to  the  assured 
as  if  they  redly  had  been  shipped.  If  that  case,  however,  is  to 
be  considered  as  having  decided  that  upon  a  policy  estimating  the 
freight  upon  B,fuU  cargo  at  £1500,  a  loss  by  a  peril  insured  against 
may  be  recovered  to  that  extent,  when  a  third  only  of  a  cargo  is 
obtained,  and  fr*eight  to  the  amount  of  such  third  could  only  have 
been  earned,  and  when  it  was  uncertain  whether  none  ever  could 
have  been  procured,  we  should  pause  long  before  we  allowed  our- 
selves to  adopt  such  a  ground  of  decision;  we  should  hesitate 
extremely  before  we  should  say  that  £1500,  the  calculated  amount 
of  the  whole  intended  risk,  should  be  paid  for  a  loss  of  £500 
incurred  in  respect  of  a  third  of  the  intended  risk;  in  other 
words,  that  a  total  loss  should  be  paid  for  a  loss  of  only  one^ 
third  of  that  which  the  parties  to  the  insurance  contemplated 
as  the  whole  subject  insured.  It  is  sufficient  however  to  say, 
that  that  case  is  distinguishable  from  this  in  many  of  its  cir- 
cumstances. There  a  full  cargo  was  ready  to  be  laden,  and  the 
ship  in  a  state  ready  to  receive  it,  and  nothing  but  the  perils 
insured  against  did  or  (as  appears)  could  prevent  its  being 
received  ;  here  it  was  uncertain  whether  any  additional  cargo 
could  have  been  ever  procured,  and  the  outward  cargo  must  also 
have  been  discharged  before  the  homeward  cargo  could  have  been 
completed  ;  so  that  the  ship  was  not  ever  in  a  condition  to 
receive  her  homeward  cargo,  if  the  cargo  had  been  ready,  which 
it  never  was,  to  have  been  put  on  board.  In  a  case,  therefore, 
circumstanced  as  this  is,  where  the  valuation  was  with  reference 
to  freight  upon  a  complete  cargo ;  where  a  complete  cargo^  or  any 
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thing  like  a  complete  cargo,  never  was  in  fact  obtained,  and  for 
all  ihsA  appears  never  might  have  been  obtained ;  where  there 
was  no  contract  by  any  person  to  load  a  complete  cargo,  or  pay 
dead  freight,  bnt  the  ship  was  a  mere  seeking  ship ;  we  cannot 
feel  ourselves  warranted  in  saying  that  there  has  been  a  total  loss, 
by  any  peril  insured  against,  of  that  which  the  insurance  was 
intended  to  cover,  and  which  the  valuation  contemplated,  viz. 
freight  upon  a  complete  cargo ;  but  are  obliged  to  pronounce,  that 
no  loss  by  the  perils  insured  against  is  made  out  beyond  the  loss 
of  freight  upon  part  of  a  cargo  only,  viz.  upon  fifty-five  bales  of 
cotton ;  that  the  assured  are  therefore  not  entitled  to  recover  a 
total  loss,  but  an  apportionment  only,  according  to  the  measure  of 
their  actual  loss ;  and  as  that  apportionment  has  been  already 
allowed  to  the  plaintifis,  that  there  must  be  a  new  trial  case. 


Lewis  V,  Rucker^  Johnson  v. 
Sheddon  (generally  known  at 
Lloyd's  as  the  Brimstone  Case\ 
and  Forles  v.  Aspinall,  are  always 
cited  as  leading  authorities  upon 
the  mode  of  the  adjustment  of 
average.  They  are  all  worthy  of 
an  attentive  perusal,  and  in  parti- 
cular the  judgment  in  Johnson  v. 
Sheddony  which  has  been  stated  by 
an  eminent  author  to  be  '^  one  of 
the  ablest  ever  delivered  in  West- 
minster HalL"  2  Am.  Mar.  Ins. 
835,  8rd  ed. 

The  principle  upon  which  the 
underwriters'  liability  to  make 
good  a  loss,  whether  total  or  par- 
tial, proceeds,  ^is  ^well  stated  by 
Lord  Mansfield,  G.  J.,  in  Lewis  v. 
Rucker.  It  depends  upon  the 
nature  of  the  contract  of  insu- 
rance, which  is  a  contract  of  in- 
demnity against  the  perils  of  the 
voyage,  **  the  insurer  engages,  so 
far  as  the  amount  of  the  prime 


cost,  or  value  in  the  policy,  *  that 
the  thing  shall  come  safe,'  he  has 
nothing  to  do  with  the  market." 
AntCy  p.  195. 

In  the  case  of  a  valued  policy, 
the  valuation  in  the  policy  is  the 
agreed  standard ;  in  the  case  of  an 
open  policy,  the  invoice  price  at 
the  loading  port,  including  pre- 
miums of  insurance  and  commis- 
sion, is  for  all  purposes  of  either 
total  or  average  loss,  the  usual 
standard  of  calculation  resorted  to 
for  the  purpose  of  ascertaining  this 
value.  Ter  Lord EllenboroughyG J., 
in  Usher  v.  Noble,  12  East,  646. 

Suppose,  for  instance,  in  a  va- 
lued policy  the  goods  were  valued 
in  the  policy  of  insurance  at  £1000: 
if  there  were  a  total  loss,  the  un- 
derwriters would  be  liable,  pursu- 
ant to  their  own  agreement,  to  pay 
£1000  to  the  insured  ;  nor  could 
they,  except  in  the  case  of  a  frau- 
dulent overvaluation,  an  instance 
p2 
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of  which  is  given  by  Lord  Jfon«- 
fieldf  C.  J^  in  Letvts  t.  Rucker  (see 
ante^  p.  196),  require  the  assured 
to  prove  the  actual  value  of  the 
subject-matter  of  the  insurance 
{Shawe  v,  Felton  5  2  Bast,  109  ; 
MarsTiall  v.  Parlcer^  2  Campb.  69; 
Haig  t.  Dela  Cour,  3  Campb.  819; 
Feiae  v.  Aguilar,  3  Taunt  506  ; 
Irving  v.  Manning^  1  H.  L.  Cas. 
287;  6  C.  B.  391;  2  C.  B.  784); 
and  it  is  immaterial  that  the  sub- 
ject matter  of  the  insurance  is  di- 
minished in  value,  as  in  the  case  of 
a  ship,  by  wear  and  tear,  when  lost 
at  the  end  of  a  long  voyage. 
Shawe  v.  Fellm,  2  East,  109. 

In  the  case  of  a  total  loss,  where 
there  has  been  no  valuation  of  the 
goods,  suppose  the  prime  cost  of 
the  goods  to  be  £1000,  the  pre- 
miums of  insurance  to  be  £50,  and 
commission  to  be  £20,  the  insu- 
rers upon  a  total  loss  of  the  goods 
would  be  liable  to  pay  £1070  to 
the  insured.  See  Usher  v.  Noble, 
12  East,  646  ;  Tuite  v.  Royal  Ex- 
change Assurance  Company,  Park, 
224,  225,  8th  ed. 

In  the  case  of  a  partial  loss,  as 
where  the  goods  have  been  depre- 
ciated in  value  by  damage  at  sea, 
there  is  greater  diflSculty  in  deter- 
mining  what  is  the  liability  of  the 
underwriter,  for  the  measure  of 
the  loss  cannot  be  fixed  alone  either 
by  the  prime  cost  or  the  valtie  in 
the  policy.  However,  the  prime 
cost  in  the  case  of  an  open  policy 
and  the  sum  fixed  in  the  case  of  a 
valued  policy,  if  the  loss  be  partial 
as  well  as  if  it  be  total,  is  the  stan- 
dard  by  which  the  liability  of  the 
insurers  is  to  be  ascertained.    The 


proportion  of  loss  however  is  cal- 
culated  through  another  medium, 
namely,  by  comparing  the  selling 
price  of  the  sound  commodity  with 
the  damaged  part  of  the  same  com- 
modity at  the  port  of  delivery.  The 
difference  between  these  two  sub- 
jects of  comparison  affords  the  pro- 
portion of  loss  in  any  given  case, 
i,e,  it  gives  the  aliquot  part  of  the 
original  value,  which  may  be  con- 
sidered  as  destroyed  by  the  perils 
•insured  against,  and  for  whidi  the 
assured  is  entitled  to  be  recom- 
pensed. When  this  is  ascertained, 
it  only  remains  to  apply  this  liqui- 
dated proportion  of  loss  to  the 
standard  by  which  the  value  is 
calculated,  i.e.  in  the  case  of  a  va- 
lued policy,  to  the  value  in  the 
policy ;  and  in  the  case  of  an  open 
policy,  to  the  invoice  price,  calcu- 
lated as  we  have  before  stated ;  and 
then  we  get  the  one-half  or  one- 
fourth  or  one-eighth  of  the  prime 
cost  or  value  to  be  made  good  in 
terms  of  money.  See  Usher  v. 
Noble,  12  East^  647. 

This  rule  is  equally  applicable 
whether  the  goods  come  to  a  rising 
or  a  felling  market  To  take  an 
instance  given  by  Lord  Mansfield 
in  the  principal  case  of  Lewis  v. 
iZw^rAw:—"  Suppose  the  value  of  the 
goods  in  the  policy  be  £30  ;  they 
are  damaged,  but  sell  for  £40,  but 
if  they  had  been  sound  they  would 
have  sold  for  £50  ;  the  difference 
between  the  two  latter  sums  being 
one-fifth,  the  insurer  must,  accord- 
ing to  the  rule  before  laid  down, 
pay  a  fifth  of  the  prifiie  cost  or  va- 
lue in  the  policy — ^thatis£6.  Sup- 
pose, on  the  other  hand,  they  come 
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to  a  losing  market,  tmd  seU  for  £10 
being  damaged,  but  would  have 
«v!d  for  £20  if  sound,  the  differ- 
mot  is  one-half ;  the  insorer  must 
pay  oQc-^half  the  prime  cost,  or  va- 
Itie  in  the  policj — that  is  £15." 
Ani^  p.  195. 

This  rule  of  calculation,  in  the 
case  of  an  open  policj,  is  generally 
fftTotirable  to  the  nnderwriter,  as 
the  inToice  price  is  lesa  in  most 
cages  than  the  pric6  at  the  port  of 
ddiTery  ;  bnt  the  assured  may  ob- 
Tiaie  this  inconvenience  by  making 
his  policy  a  Talned  one,  or  by  sti- 
pulating that,  in  case  of  loss,  the 
loss  shall  be  estimated  according 
to  the  Talue  of  like  goods  at  the 
port  of  deliTery.  In  the  absence 
howeveir  of  any  express  contract  on 
the  snbject,  the  general  usage  of 
the  assured  and  nnder writers  sup- 
plies the  defect  of  stipulation,  and 
adopts  the  invoice  value,  with  the 
additions  before  mentioned,  as  the 
standard  of  vaJue  for  this  puqx)sc. 
Per  Lord  ElUnhoTQugh^  C.  J.,  in 
Usher  T.  Nohh,  12  East,  647. 

The  assured}  if  he  wish  to  keep 
fairly  within  the  principle  of  in- 
aorauces,  which  is  merely  to  obtain 
indemnity,  ought  in  the  case  of 
gi^ods  never  to  go  beyond  the  first 
CO  it,  adding  thereto  only  the  pre- 
mium and  commission,  and  if  ho 
see  fit,  the  probable  profit ;  and  in 
the  case  of  frei*jht^  he  oyght  not 
to  go  lieyond  the  amount  of  what 
the  ship  would  earn,  with  the  pre- 
miums and  commissions  thereupon. 
Forbes  t.  Aspumlif  anie,  p  207. 

AHer  the  rule  wa&  laid  down  in 
Lewu  Y.  Rtuker^  as  to  the  mode 
of  adjusting  particular  average  on 


goods,  a  quei^tion  before  in  dispute 
was  finally  settled  in  the  princi- 
pal case  of  Jokmon  v.  Shedthn,  mz, 
that  the  diiference  between  tho 
resi>ective  ffross  proceeds  of  the 
sale  of  sound  and  damaged  goods, 
and  not  the  mt  proceeds  was  to 
l>e  taken  for  the  purpose  of  calcu- 
lating a  partial  loss  on  a  policy. 
'*  Lord  MansJiBldj  in  laying  down 
the  rule  in  Lnvh  v.  Bucker"  ob- 
served the  ieamed  Judge,  "speaks 
of  the  jmc€  of  the  thing  at  the 
ix>rt  of  delivery  as  the  means  of 
ascertaining  the  damage,  by  which 
he  must  mewi  the  tvhok  sum  which 
is  to  be  paid  for  the  thing  ;  fur  the 
net  proceeds  are  not  the  price,  but 
so  much  of  the  pric^  as  remains 
after  the  deduction  of  certain 
charges.  Lord  Mansjkld  cannot 
mean  the  price  before  the  mast, 
leaving  the  purchaser  lialjle  to  the 
payment  of  further  sums.  For 
such  payment  is  in  effect  but  a 
}}art  of  the  price  ;  it  is  not  an 
equivalent  for  the  tbing  sold  ;  for 
if  the  purchaser  were  not  liable  to 
the  duties  and  charges,  he  would 
give  as  much  more  as  the  amount 
of  those  charges  come  to.  The 
price  of  a  tiling  is  what  it  eosta 
a  man  ;  and  if,  in  addition  to  a 
sum  to  be  paid  before  the  mast^ 
other  charges  are  to  be  borne, 
that  sum  and  the  charges  consti- 
tute the  cost."  ^;tfe,  p.  20L  The 
learned  Judge  aften^^ards  goes  on, 
with  the  most  cogent  and  conclu- 
sive reasoning,  to  show  the  objec- 
tions to  taktag  the  net  proceeds 
as  a  basis  for  the  calculation,  for 
which  the  reader  is  referred  to  the 
report,  aniey  p.  20  L    See  Hurry  v. 
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The   Boyal  Exchange  Assurance 
Compmy,  8  Bos.  &  Pull.  308. 

Where,  in  an  action  on  a  policy 
of  insurance,  the  jury  found  a  ver- 
dict for  an  average  loss,  subject  to  a 
reference  to  determine  its  amount^ 
the  Court  would  not  grant  a  new 
trial,  on  the  ground  that  it  should 
hav^  been  left  to  the  jury  to  deter- 
mine whether  the  expenses  of  the 
sale  of  the  damaged  cargo  should 
be  borne  by  the  underwriters  or 
not,  as  that  fact  was  in  the  dis- 
cretion of  the  arbitrator,  by  whom 
the  amount  of  the  loss  was  to  be 
ascertained.  Hudson  v.  Majori- 
banks,  7  Moore's  Rep.  463. 

Where,  in  the  case  of  a  valued 
policy,  only  a  part  of  the  intended 
cargo  is  on  board  at  the  time  of 
a  total  loss,  the  underwriters  will 
only  have  to  pay  the  same  propor- 
tion of  the  valuation  in  the  policy 
as  the  goods  lost  bear  to  the  whole 
intended  cargo.  Thrxs^ia  Richnan 
V.  Carsiairs,  5  B.  &  Ad.  651,  where 
a  considerable  proportion  of  the 
intended  homeward  cargo  was  not 
shipped  at  the  time  of  a  total  loss, 
and  the  part  shipped  was  not  equal 
to  the  value  put  on  the  goods  in 
the  policy,  it  was  held  by  the 
Court  of  King's  Bench  that  the 
valuation  was  opened,  and  that, 
although  the  part  shipped  of  the 
homeward  cargo,  together  with  a 
part  of  the  outward  cargo  then 
remaining  on  board,  made  up  the 
amount  named  in  such  valuation, 
the  assured  could  recover  only  a 
proportion  estimated  on  the  part 
of  the  homeward  cargo  shipped  at 
the  time  of  the  loss. 

The  same  principle  is  applicable 


in  the  adjustment  of  particular 
average  on  a  continuing  policy. 
Thus,  in  Crowley  v.  Cohen,  3  B.  db 
Ad.  478,  an  insurance  was  effected 
for  twelve  months  upon  goods  on 
board  of  thirty  boats  named,  ply- 
ing backwards  and  forwards  be^ 
tween  London  and  Birmingham, 
for  £12,000,  as  interest  might  ap- 
pear thereafter.  A  loss  haring 
been  sustained  by  the  sinking  of 
one  of  the  boats,  whereby  the 
goods  on  board  were  damaged,  it 
was  held  by  the  Court  of  King's 
Bench  that  the  assured  was  en- 
titled to  recover  that  proportion 
of  such  loss  which  £12,000  bore 
to  the  whole  value  of  the  goods 
afloat  at  that  time,  and  not  the 
proportion  of  £12,000  to  the 
whole  amount  carried  during  the 
year. 

In  the  case  of  a  ship,  as  well  as 
in  the  case  of  goods  in  valued  po- 
licies, the  sum  fixed,  except  wh^e 
there  has  been  fraud  (Shawe  v.  Fel" 
ton,  2  East,  109  ;  Ha^h  y.DeJa 
Cour,  3  Campb.  319X  and  in  cpen 
policies  the  value  of  the  ship  at 
the  commencement  of  the  risk, 
forms  the  standard  by  which  the 
adjustment  of  particular  aver- 
age takes  place.  It  may  be  here 
mentioned  that  the  value  of  the 
ship  in  the  latter  case  means 
"what  she  is  worth  to  her  owner 
at  the  port  where  the  voyage  com- 
mences, including  aU  her  stores, 
outfits,  and  money  advanced  for 
seamen's  wages,  the  whole  covered 
with  the  premium  and  costs  of 
the  insurance."  2  Am.  Mar.  Ins. 
995  ;  Stev.  Average,  190,  5th 
ed. 
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"The  rule  in  adjusting  a  parti- 
cular average  loss  on  a  ship,"  says 
a  learned  writer,  "  is  very  simple, 
Tiz.  that  in  open  policies  the  under- 
writer pays  the  same  aliquot  part 
of  the  sum  he  has  agreed  to  insure 
as  the  damage,  or  the  expense  of 
repairing  it,  is  of  the  ship's  value 
at  the  commencement  of  the  risk  ; 
in  vdkted  policies  he  pays  the  same 
proi)ortion  of  the  valuation  in  the 
policy.    Thus,  suppose  in  an  open 
policy  an  underwriter  has  insmred 
£1000  on  a  ship,' the  insurable 
worth  of  which  is  proved  to  have 
been  £2000  at  the  outset  of  the 
risk,  but  whose  value  is  reduced, 
by  wear  and  tear  of  the  voyage, 
etc^  to  only  £1500  at  the  time  of 
loss  ;  then  if  a  particular  average 
loss  takes   place    amounting    to 
£500,  as  that  sum  is  one-fourth  of 
£2000,  the  ship^s  insurable  value 
at  the  outset,  the  underwriter  pays 
the  same  proportionable  amount, 
or  one-fourth  of  £1000,  the  sum 
he  has  insured,  viz.  £250.''  2  Am. 
Mar.  Ins.  841,  drd  ed. 

Where  the  damage  done  to  a 
ship  has  been  repaired,  one-third 
will  be  deducted  from  the  whole 
expense,  both  of  labour  and  mate- 
rials, which  the  repairs  have  cost^ 
leaving  the  remaining  two-thirds 
as  the  amount  of  damage.  "  This 
deduction,"  says  Lord  Tenterden, 
"  is  founded  upon  the  supposition, 
that  there  is  a  difference  between 
new  and  old  materials,  and  to  avoid 
discussion  in  each  particular  case." 
Fentaick  v.  Robinson,  8  C.  &  P.. 
824 ;  Da  Costa  v.  Newnham,  2  T. 
R  407  ;  Pomffdestre  v.  JRoyal  Ex- 
change  Assurance  Company,  Ky.  & 


Moo.  378 ;  Oppenhem  v.  Fry,  3 
Best  &  Sm.  873  ;  5  lb.  348. 

This  rule  however  is  not  abso- 
lutely universal,  for  if  the  loss 
happens  on  a  first  voyage,  the  un- 
derwriter is  not  entitled  to  the 
deduction.  Per  Lord  Tenterden, 
C.  J.  in  Fenunck  v.  Robinson,  3  0. 
&  P.  324. 

As  to  what  is  to  be  considered  a 
first  voyage,  see  Fenwick  v.  Robin- 
son, 3  C.&T.  324  ;  S.  C,  Danson 
&  Lloyd,  8;  Pirie  v.  S^le,  2 
Mood.  &  Rob.  49;  8  C.  &  P. 
200. 

Upon  its  being  stated,  in  evi- 
dence in  a  case  before  Lord  Abm- 
ger,  0.  B.,  that  the  Marine  Insu- 
rance Company  deduct  no  thirds 
unless  the  ship  was  eighteen  months 
old,  his  Lordship  observed  that 
**  it  was  the  most  sensible  rule,  and 
much  more  certain  than  the  rule 
of  the  first  voyage,  which  might 
be  either  very  long  or  very  short." 
Pirie  v.  Steele,  8  C.  &  P.  202.  See 
Thompson  v.  Hunter,  2  Mood.  & 
Eob.  51,  cited. 

Where  the  owner  has  been  un- 
able to  regain  the  ship  through  the 
default  of  the  underwriters,  as  by 
their  refusing  to  pay  a  bottomry 
bond  for  the  costs  of  repairs  or- 
dered by  them,  there  will  be  no 
deduction  of  one-third  new  for  old, 
because  the  insured  has  derived 
no  benefit  from  the  repairs  {Da 
Costa  V.  Neumham,  2  T.  E.  407) ; 
but  where  the  default  of  the  as- 
sured has  been  the  cause  of  his 
not  regaining  the  vessel,  it  has 
been  decided  in  the  United  States 
that  the  usual  deduction  will  be 
made.    Humphreys  v.  Union  In- 
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mrance  (hmpanyy  3  Mason's  Bep. 
429. 

As  to  when  thirds  or  other  pro- 
portions will  be  deducted,  in  respect 
of  other  parts  of  the  ship's  fdmi- 
tnre,  see  2  Am.  Mar.  Ins.  845, 
drded. 

Where  expenses  have  been  ac- 
tually incurred  in  the  repairs  of  a 
ship  in  her  port  of  distress,  and 
she  is  totally  lost  before  reaching 
her  port  of  destination,  the  cost  of 
such  repairs  may  be  recovered  in 
addition  to  the  total  loss,  either  as 
an  average  loss  or  as  money  ex- 
pended and  labour  bestowed  about 
the  defence,  safeguard,  and  reco- 
very of  the  ship  (Le  Chemmimt  v. 
Pearson,  4  Taunt.  867) ;  but  al- 
though a  vessel  may  have  sustained 
an  average  loss,  if  no  expenses 
have  been  actually  incurred  in  re- 
pairing it,  the  assured  cannot  re- 
cover anything  for  the  average  loss 
in  addition  to  the  subsequent  total 
loss.  See  Stewart  v.  Steele,  5  Scott, 
N.  R.  927.  There  a  vessel,  being 
damaged  by  a  collision,  returned 
to  her  port  of  departure,  and  was 
recoppered,  and  having  sailed 
again,  was  compelled  to  return, 
and  was  put  into  dock  and  her 
wales  were  removed  for  the  pur- 
pose of  examining  the  condition  of 
her  timbers.  Ultimately  the  vessel 
was  found  to  be  so  defective  as  to 
render  it  inexpedient  to  repair  her, 
and  she  was  consequently  sold  as 
she  lay  (the  wales  not  having  been 
replaced),  for  the  purpose  of  being 
broken  up.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
assured  was  entitled  to  recover  the 
cost  of  the  recoppering  in  addi- 


tion to  a  total  loss,  but  that  he  was 
not  entitled  to  recover  anything 
in  respect  of  the  expense  which 
might  have  been,  but  which  was 
not  incurred  in  replacing  the  wales. 
So,  in  the  case  of  Livie  v.  JansoHj 
12  East,  648,  where  aa  American 
vessel     was     insured    warranted 
against  American  condemnation: 
after  she  had  sailed  on  her  voyage 
she  sustained  damage,  which  had 
it  been  repaired  would  undoubtedly 
have  fallen  upon  the  underwriters. 
She  was  not  repaired,  and  after- 
wards, being  ashore  in  the  St.  Law- 
rence, was  captured  by  the  Ameri- 
cans.   It  was  held  tiiat  the  un- 
derwriters were   not  responsible. 
"  There  may  be  cases,"  said  Lord 
Ellenborough,  C.  J.,  "in   which 
though  a  prior  damage  be  foUowed 
by  a  total  loss,  the  assured  may 
nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss  which 
may  not  be  extinguished  by  the 
subsequent  total  loss ;  actu^  dis- 
bursements  for    repairs    in    £Eict 
made,  in  consequence  of  injuries 
by  perils  of  the  seas  prior  to  the 
happening  of  the  total  loss,  are 
of  this  description  ;  unless  indeed 
they  are  more  properly  to  be  con- 
sidered as  covered  by  that  autho- 
rity with  which   the   assured  is 
generally  invested  by  the  policy  of 
'  suing,  labouring,  and  travailing; 
etc,  for,  in,  and  about  the  de- 
fence, safeguard,  and  recovery  of 
the  property  insured;'  in  which 
case  the  amount  of  such  disburse- 
ments nught  more  properly  be  re- 
covered as  money  paid  for  the  un- 
derwriters under  the  direction  and 
allowance  of  this  provision  of  the 
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policy,  than  as  a  substantial  ave- 
rage loss  to  be  added  comnlatiyely 
to  the  total  loss  which  is  after- 
wards incurred  in  consequence  of 
the  sea-risks.  In  the  present  case, 
as  the  immediately  operating  cause 
of  total  1«6S  was  one  from  which 
and  its  consequences  the  defendant 
is  by  express  proyision  in  the  policy 
exempted ;  and  as  the  other  antece- 
dent causes  of  injury  never  produ- 
ced any  pecuniary  loss  to  the  plain- 
tiff ;  and  as  there  never  existed  a 
period  of  time  prior  to  the  total 
loss  in  which  the  assured  could  have 
practicably  called  on  the  under- 
writers for  an  indemnity  against 
the  temporary  and  partial  injury 
sustained  by  the  property  insured ; 
we  are  of  opinion  that  such  prior 
partial  injury  forms  in  this  case  no 
claim  upon  the  underwriters  of 
this  policy.** 

The  assured  will  however  be 
entitled  to  recover  for  a  partial 
loss,  although  no  expense  has  been 
incurred  in  repairing  it,  where  it 
hdfi  been  followed  by  an  improper 
sale  of  the  ship,  in  a  case  held  not 
to  amount  to  a  total  loss.  Knight 
v.  Faith,  15  Q.  B.  649. 

In  cases  of  the  adjustment  of 
partial  loss  on  freight,  where  the 
sum  insured,  or  the  valuation  in 
the  poUcy,  is  less  than  the  value  of 
the  interest  at  risk,  the  underwriter 
pays  the  same  proportional  part  of 
the  loss  that  the  sum  insured,  or 
the  valuation  in  the  policy,  is  of 
the  value  of  the  freight ;  if  the  sum 
insured,  or  the  valuation  in  the 
policy,  equals  the  value  of  the 
interest,  then  he  pays  the  whole 
loss.  2  Am.  Mar.  lus.  848, 3rd  ed. 


Where  only  part  of  the  full 
cargo  included  in  the  valuation 
is  on  board  or  contracted  for  at 
the  time  of  the  loss,  the  under- 
writer will  only  be  liable  to  pay 
upon  such  proportion  of  the  value 
in  the  policy,  as  the  part  of  the 
cargo  on  board  or  contracted  for  at 
the  time  of  the  loss  bei»:s  to  the 
full  intended  cargo.  See  the  prin- 
cipal case  ot Forbes  v.  Aspmall,  ante, 
p.  204.  In  Tohin  v.  ffarfardy  14 
C.  B.  (N.  S.)  628,  by  a  time  policy 
the  ship  valued  at  £2000,  and 
goods  valued  at  £8000  were  in- 
sured on  a  barter  voyage  to  the 
coast  of  Africa,  and  it  was  stipu- 
lated that  *'  outward  cargo  should 
be  considered  homeward  interest 
twenty-four  hours  after  arrival  at 
first  port,  or  place  of  trade," 
"  with  liberty  to  extend  the  valua- 
tion of  the  homeward  cargo."  The 
vessel  with  the  outward  cargo  on 
board  arrived  at  Kisembo,  the 
first  place  of  trade  on  the  coast 
of  Africa,  and  there  landed  a 
portion  of  her  cargo,  and,  afl;er 
remaining  at  Eisembo  more  than 
twenty-four  hours,  she  sailed 
thence  with  the  remainder,  with- 
out having  received  any  other 
goods  there,  and  was  totally  lost. 
It  was  held  by  the  Court  of 
Exchequer  Chamber,  aflBrming  the 
decision  of  the  Court  of  Common 
Pleas  (reported  13  C.  B.  (N.  S.) 
p.  791),  that  the  assured  were 
only  entitled  to  recover  upon  this 
policy  the  value  of  that  portion  of 
the  cargo  which  was  actually  on 
board  at  the  time  of  the  loss. 

The  general  principle  of  insur- 
ance, that  the  insured  shall,  in  case 
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of  a  loss,  recover  no  more  than  an 
indemnity,  has  been  departed  from 
in  the  case  of  the  insurance  by  an 
open  policy  on  freight,  with  regard 
to  which  it  has  been  decided,  upon 
the  usage  of  trade,  that  in  case  of 
loss,  it  shall  be  adjusted  on  the 
gross  and  not  on  the  net  amount  of 
the  freight.  See  Palmer  v.  Black- 
bum,  1  Bing.  61.  There  it  ap- 
peared that  the  ship  *  Juliana,' 
bound  from  the  East  Indies  to 
London,  was  totally  lost  just  before 
the  termination  of  her  voyage.  The 
freight  payable  to  the  plaintiflfe  in 
the  event  of  the  safe  arrival  of  the 
ship  would  have  been  £3068,  but 
out  of  this  the  plaintiffs  must  have 
paid  £699  9^.  for  seamen's  wages, 
pilotage,  light  dues,  tonnage  duty, 
and  dock  dues  ;  from  which  'pay- 
ment they  were  altogether  ex- 
empted by  the  loss  of  the  yessel.  It 
was  held  by  the  Court  of  Common 
Pleas,  reftising  a  rule  for  a  new 
trial,  Dallas,  C.  J.,  dubitante,  that 
the  plaintifBs  were  entitled  to  re- 
cover the  £8068,  being  the  gross 
freight,  without  any  deduction. 
"In  questions  on  policies  of  in- 
surance," said  Burroughs  J.,  "  the 
course  has  always  been  to  ascer- 
tain the  custom  of  merchants. 
There  is  a  strong  instance  of  this 
in  1  Burr.  341  {Felly  v.  Royal 
Exchange),  where  it  being  found 
to  be  an  universal  and  well-known 
usage  for  China  ships  to  unrig  and 
place  their  tackle  in  a  warehouse 
on  Bank  Saul,  in  Canton  river,  the 
insurers  on  a  ship  were  held  liable 
for  a  loss  happening  to  her  tackle 
by  fire  on  this  Bank  Saul.  Now 
the  usage  in  the  present  instance 


is  as  well  known  to  all  brokers  as 
that  was  relating  to  Bank  Saul, 
and  in  these  cases  the  usage  of 
trade  has  always  been  the  ground 
of  decision." 

In  the  case  of  an  open  policy  on 
freight,  if  only  part  of  the  cargo 
be  on  board  or  contracted  for  at 
the  time  of  the  loss,  and  there  l>e 
a  total  loss  of  this  part,  the  under- 
vniters  will  be  liable  only  far  the 
actual  amount  of  the  freight  of 
the  part  of  the  cargo  so  lost,  toge- 
ther with  premiums  of  insurance, 
and  commission  thereupon.  See 
Forbes  y.  Aspmall,  ante,  pp.  206, 
207 ;  Forbes  v.  Cotffie,  1  Campb. 
N.  P.  520. 

It  may  here  be  mentioned  that 
valuation  in  a  policy  is  only  con- 
clusive in  settling  a  loss  upon  it 
between  the  assured  and  under- 
writers who  have  subscribed  it. 
BousfieU  T.  Barnes,  4  Campb.  228, 
229.  Andthevaluationinonepolicy 
will  not  limit  the  assured  to  that 
amount  in  an  action  against  other 
undenvriters,  to  another  policy 
where  the  yaluation  is  fixed  at  a 
higher  sum ;  but  the  amount  he 
has  recovered  under  the  former 
policy  must  go  in  reduction  of  the 
sum  recoverable  under  the  latter. 
Hence  where  there  are  several 
valued  policies  of  assurance  ef- 
fected upon  the  same  vessel  valued 
differently,  and  upon  a  total  lees 
the  assured  receives  under  some  of 
the  policies  part  of  the  sums  in- 
sured, in  an  action  upon  another 
policy  he  is  only  entitled  to  re- 
cover the  difference  between  the 
amount  received  and  the  agreed 
value  in  that  policy.    See  Bruce 
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V.  Jones,  1  H»  &  C.  769.    There  a 
Bhipowner  had  effected  npon  the 
same  ship  fonr  polides  of  insu- 
rance, in  which  respectively  the 
agreed    value   of  the   ship   was 
stated  to  be  £3000,  £3000,  £5000, 
and  £3200,  and  upon  a  total  loss 
received    under    the   three   for- 
mer policies  sums  amounting  to 
£3126  ISs.   ed^  and  then  sued 
upon  the  latter  policy— that  for 
£3200.    It  was  held  by  the  Court 
of  Ejtchequer  (oven^dbg  the  ca^c 
of  BomJkU  V*  Barney  4  Campb, 
228),  that  as  between  the  assured 
and  the  icider\vriter  of  that  po- 
licy, the  value  of  the  ship  must  be 
taken  to  be  £3200,  and  the  Si&- 
gnred  was  only  entitled  to  recover 
the  difference  between  that  mm 
and  £3126  ISs. Cd.  "The  learned 
Judge  who  tried  the  cause,"  Boid* 
Polhck,  Q.  B.J  **  considered  that, 
as  between  the  plaintiff  and  defend- 
ant^ the  Yalue  of  the  Tessel  must  be 
taken  as  £3200,  and  it  appears  to 
me  that  is  the  correct  view.    It 
may  happen  that  when  a  vessel  is 
insnred  for  a  long  time,  or  a  long 
Tojage,  her  yaloe  may  not  be  the 
same  at  the  beginning  as  at  the 
end  of  the  Toy^^.    More  freight 
being  carried  might  increase  her 
value,  or  she  mi^ht  have  met  with 
an  accident^  and  have  been    bo 
thoronghly  repaired  that  her  valne 
might  be  considerably  increased. 
But  in  general  the  ralue  must  be 
taken  to  be  that  which  is  stated  in 
the  policy.     If   that  is  binding 
npon  the  underwriter,  bo  that  he 
cannot  give  evidence  of  the  real 


value  of  the  vessel,  and  bo  prevent 
the  assured  from  recovering  the 
amount  stated  in  the  policy,  the 
assured  is  equally  bound  by  the 
agreed  value,  and  if  he  hna 
received  that  amount,  he  has  no 
further  claim  upon  any  other 
underwriter.  If  he  has  received 
less,  he  can  only  recover  on  other  * 
policies  the  difference." 

Where  however  a  person  effects 
two  insurances,  declaring*the  same 
t'tdw:  in  each,  he  is  bound  ijy  that 
sum,  and  cannot  recover  beyond 
that  ejctent.  Thiis,  in  Irviiig  v. 
Ekhardsm,  1  Mood,  iS:  Rob.  153, 
a  party  insured  by  one  policy  for 
£1700  on  a  ship  valued  at  £3000, 
and  by  another  on  the  same  sblp^ 
valned  again  at  £3000-  It  was 
held  by  Lord  TmUrdmi,  C,  J.,  that 
the  assured  could  not  receive  more 
than  £3000  on  the  two  policies* 
Sec  also  S.  C.  2  B.  &  Ad.  193  ; 
Morgan  v.  Pria*,  4  Exch.  615. 

Where  the  assured  has  an  in- 
terest in  any  part  of  a  cargo,  on  a 
valued  policy  it  will  be  uaneceg- 
sary  for  him  to  prove  the  amount 
of  interest^  as  its  value  will  be 
taken  to  be  that  of  the  value  in- 
sured. Fern  Y.  Aguilar^  3  Taunt. 
50G. 

A  question  Bometimefi  arlgea  in 
badly  drawn  policies,  whether  they 
are  opm  or  vaJmd  ix*licies.  In 
these  cases  it  should  be  borne  in 
mind,  that  the  onus  of  a  hawing 
a  policy  to  be  a  valued  one  lies 
upon  the  underwriters.  Wilson  t. 
A^elmit  5  Beet  &  Sm.  354, 
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Mich.  Term,  18  Geo.  III.,  B.R.,  Tuesday,  Nov.  Mth,  1777. 

[reported  oowp.  666.] 

Insurance— Return  op  Premium.]— Dpow  a  policy  "  <U  and 
from  stLch  a  port  to  any  other  port  or  place  whatsoever,  for  twelve 
m/mths  at  jE9  per  cent.,  warranted  free  from  capture,''  the  risk 
is  entire ;  and  therefore  if  once  begun  there  shall  be  no  return 
of  the  premium. 

m 

This  was  an  action  on  the  case,  for  money  had  and  received  to 
the  plaintiff's  use,  brought  by  the  plaintiff,  the  insured  in  a  policy 
of  insurance,  against  the  defendant,  the  underwriter,  for  a  return 
of  part  of  the  premium. 

The  cause  was  tried  before  Lord  Mansfield,  at  Guildhall,  at  the 
Sittings  after  last  Trinity  Term,  when,  by  consent,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  question,  whether,  under  the  circumstances  of  the  case,  a  pro- 
portionable part  of  the  premium  ought  to  be  returned  or  not  ? 
If  the  Court  should  be  of  opinion  that  a  proportionable  part 
of  the  premium  ought  not  to  be  returned,  then  a  nonsuit  was  to 
be  entered. 

It  now  came  before  the  Court  upon  a  rule  to  show  cause  why 
a  nonsuit  should  not  be  entered ;  and  the  cause,  as  it  appeared 
from  the  report,  was  shortly  this : — "  The  policy  of  insurance 
was  upon  the  ship  '  Isabella,'  at  and  from  London  to  any  port 
or  place,  where  or  whatsoever,  for  twelve  months,  from  the  19th 
of  August,  1776,  to  the  19th  of  August,  1777,  both  days  inclusive, 
at  £9  per  cent.,  warranted  free  from  captures  and  seizures  by  the 
Americans  and  the  consequences  thereof  In  all  other  respects 
it  was  in  the  common  form,  against  all  perils  of  the  sea,  etc. 

The  ship  sailed  from  the  port  of  London,  and  was  taken  by  an 
American  privateer,  about  two  months  afterwards. 
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Mr.  Dunning  and  Mr.  Davenport,  for  the  plaintiff,  showed  cause, 
and  insisted  that  a  proportionable  part  of  the  premium  in  this 
case  ought  to  be  returned ;  that  j69,  the  compensation  estimated 
for  the  risk  of  twelve  months,  was  much  more  than  adequate  to 
the  risk  actually  run  in  this  case,  viz.  only  two  months;  that 
from  the  nature  of  the  insurance,  both  parties  must  know  the 
risk  was  divisible,  and  of  course  intended,  if  it  ceased  before  the 
twelve  months,  that  the  whole  premium  should  not  be  retained ; 
that  this  was  the  law  in  other  cases,  where  upon  a  suitable  com- 
pensation for  a  given  risk,  the  risk  had  turned  out  to  be  different 
from  what  was  expected.  In  Stevenson  v.  Snow  (3  Burr.  1237), 
the  risk  ceased  before  the  end  of  the  voyage  insured,  and  it  was 
there  held  there  should  be  a  return  of  the  premium  in  proportion 
to  the  risk  that  had  not  been  run.  It  is  true  that  was  a  policy 
upon  a  voyage ;  but  it  is  as  ^asj,  or  easier,  to  apportion  the  risk 
in  a  policy  upon  time  as  it  is  in  a  policy  upon  distance.  In  the 
case  of  Bond  v.  Nutt,  Triu.  17  Geo,  III.,  B,  R,  (Cowp,  001), 
which  was  a  policy  **at  and  from  Jamaica  to  London,"  the 
underwriters  paid  into  Court  a  part  of  the  premium,  in  pro- 
portion to  that  part  of  the  voyage  from  which  they  held  them- 
selves discharged.  This  case  is  not  like  the  case  of  an  insurance 
ttpon  lives,  to  which  it  was  compared  at  the  trial ;  because  tliat  is 
in  the  nature  of  a  wager.  But  this  is,  in  the  true  spirit  and  use 
of  an  iosarance,  an  indenmity  against  a  loss.  That  loss,  accord- 
iBg  to  the  tenns  of  the  policy,  might  accrue  later  or  earlier,  or 
not  at  all;  but  in  the  case  tiiat  has  happened,  namely,  a  capture 
bj  an  American  privateer,  the  risk  of  any  such  loss  as  that 
inaured  against  must  totally  cease.  The  construction  therefore 
of  this  policy,  under  these  circumstances,  ought  to  be,  that  it 
was  an  inaurance  for  twelve  months,  at  the  rate  of  so  much  per 
month ;  and  as  the  risk  in  fact  was  only  run  for  two  months,  tlie 
premium  advanced  upon  the  other  ten  ought  to  be  returned. 

Mr*  Wallace  and  Mr*  Batdwin,  contm,  for  the  defendant,  and  in 
support  of  the  rule>  contended  that  as  soon  as  the  ship  sailed  from 
the  port  of  London,  the  policy  attached  for  the  whole  time  insured 
against*  That  there  was  no  calculation  of  the  premium,  at  so 
much  per  month  ;  but  it  was  one  entire  gross  sum  oi  £d  per 
cent,  stipulated  and  paid  for  twelve  months*  The  contract 
therefore  was  entire^  i^^ithout  any  intention  or  thought  of  division 
or  apportionment.  That  the  case  of  Stevenson  y.  Snow  did  not 
at  all  apply ;  for  there  the  Court  went  upon  the  ground  of  its 
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being  a  policy  upon  two  distinct  yoyages,  separately  and  distinctly 
in  the  contemplation  of  the  parties  at  the  time ;  and  the  premium 
calculated  accordingly.  Of  course,  if  either  of  the  voyages  were 
prevented  from  taking  place,  the  risk  upon  it  could  not  attach; 
and  therefore  the  premium  ought  to  be  returned.  Upon  the 
principles  laid  down  on  the  other  side,  every  policy  for  time 
might  be  divided.  Suppose  an  insurance  for  a  month,  would  the 
plaintiff  have  been  entitled  to  restitution  for  a  number  of  days  ? 
It  is  absurd ;  and  there  would  be  no  drawing  the  line.  If  there 
had  been  a  recapture  the  policy  would  have  been  revived.  The 
fault  of  the  party,  is  not  the  true  ground  upon  which  the  return 
of  premium  is  or  is  not  allowed ;  but  it  rests  upon  this :  whether 
the  risk  or  the  voyage  insured  has  begun  ?  If  it  has,  there  can 
be  no  return  of  premium.  2  Magens,  No.  1071.  There  are 
many  cases  where,  notwithstanding  the  fault  of  the  party,  a  re- 
turn of  premium  is  allowed.  For  instance,  if  a  ship  is  insured 
at  and  from  such  a  port  to  such  a  port,  and  the  party  goes  on 
another  voyage,  the  premium  must  be  returned^  because  the  risk 
never  commented.  So,  if  he  is  to  sail  with  convoy,  and  stays 
behind.  But  with  respect  to  the  present  case,  it  is  not  distin- 
guishable from  an  insurance  upon  a  life  for  a  year,  with  an 
exception  of  suicide,  where  the  party  destroys  himself  within  a 
month.  No  one  ever  thought  of  requiring  a  return  of  premium 
in  that  case,  because  the  risk  is  entire.  So  here,  it  is  one  entire, 
indivisihle  risk ;  which  being  once  begun,  there  can  be  no  return 
of  premium,  and  consequently  the  plaintiff  is  not  entitled  to 
recover. 

Lord  Mansfield,  C.  J. — ^It  was  very  proper  to  save  this  case  for 
the  opinion  of  the  Court,  because,  in  all  mercantile  transactions, 
certainty  is  of  much  more  consequence  than  which  way  the  point 
is  decided,  and  more  especially  so  in  the  case  of  policies  of 
insurance;  because  if  the  parties  do  not  choose  to  contract 
according  to  the  established  rule,  they  are  at  liberty  between 
themselves  to  vary  it. 

This  case  is  stript  of  every  authority.  There  is  no  case  or 
practice  in  point ;  and  therefore  we  must  argue  from  the  general 
principles  applicable  to  all  policies  of  insurance.  And  I  take  it, 
there  are  two  general  rules  established,  applicable  to  this  ques* 
tion, — ^the  first  is,  That  where  the  risk  has  not  been  run,  whether 
its  not  having  been  run  was  owing  to  the  fault,  pleasure,  or  will  of 
the  insured,  or  to  any  other  cause,  the  premium  shaU  be  returned 
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becanse  a  policy  of  insurance  is  a  contract  of  indemnity.  The 
underwriter  receives  a  premium  for  running  the  risk  of  indemni- 
fying the  insured,  and  whatever  cause  it  be  owing  to,  if  he  does 
not  ran  the  risk,  the  consideration,  for  which  the  premium  or 
money  was  put  into  his  hands,  fails,  and  therefore  he  ought  to 
return  it.  3.  Another  rule  is,  that  \f  that  risk  of  the  contract  of 
indemnity  has  once  commenced,  there  shall  be  no  apportionment  or 
return  of  premium  afterwards.  For  though  the  premium  is  esti- 
mated, and  the  risk  depends  upon  the  nature  and  the  length  of 
the  Yojrage,  yet,  if  it  has  commenced,  though  it  be  only  for 
twenty-four  hours  or  less,  the  risk  is  run ;  the  contract  is  for  the 
whole  entire  risk.  And  no  part  of  the  consideration  shall  be 
returned ;  and  yet  it  is  as  easy  to  apportion  for  the  length  of  the 
voyage,  as  it  is  for  the  time.  If  a  ship  had  been  insured  to  the 
East  Indies  agreeably  to  the  terms  of  the  policy  in  this  case,  and 
had  been  taken  twenty-four  hours  after  the  risk  was  begun  by  an 
American  captor,  there  is  not  a  colour  to  say  that  there  should 
have  been  a  return  of  the  premium.  So  much  then  is  clear ;  and 
indeed  perfectly  agreeable  to  the  ground  of  determination  in  the 
case  of  Stevenson  v.  Snow  (3  Burr.  1237),  for  in  that  case,  the 
intention  of  the  parties,  the  nature  of  the  contract,  and  the  conse- 
quences of  it,  spoke  manifestly  two  insurances  and  a  division 
between  them.  The  first  object  of  the  insurance  was  from 
London  to  Halifax,  but  if  the  ship  did  not  depart  from  Ports- 
mouth with  convoy  (particularly  naming  the  ship  appointed  to 
be  convoy),  then  there  was  to  be  no  contract  from  Portsmouth 
to  Halifax.  Why  then,  the  parties  have  said,  **  we  make  a  con- 
tract from  London  to  Halifax,  but  on  a  certain  contingency  it 
shall  only  be  a  contract  from  London  to  Portsmouth."  That 
contingency  not  happening,  reduced  it  in  fact  to  a  contract  from 
London  to  Portsmouth  only.  The  whole  argument  turned  upon 
that  distinction.  Mr.  Yates,  who  was  for  the  plaintiff,  put  it 
strongly  upon  that  head ;  and  all  the  judges,  in  delivering  their 
opinion,  lay  the  stress  upon  the  contract  comprising  two  distinct 
conditions,  and  considering  the  voyage  as  being  in  hct  two 
voyages ;  and  it  was  the  equitable  way  of  considering  it ;  for 
though  it  was  at  first  consolidated  by  the  parties,  there  was  a 
defeasance  afterwards,  though  not  in  words.  I  think  Mr.  Justice 
Wihnot  put  it  particularly  upon  that  ground,  but  it  was  the 
opinion  of  the  whole  Court.  There  was  a  usage  also  found  by 
the  jury  in  that  case,  that  it  was  customary  to  return  a  propor- 
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tionable  part  of  the  premium  in  such-like  cases,  but  they  could 
not  say  what  part.  The  Court  rejected  this  as  a  usage  for  the 
uncertainty;  but  they  argue  from  it^  that  there  being  such  a 
custom,  plainly  showed  the  general  sense  of  merchants  as  to  the 
propriety  of  returning  a  part  of  the  premium  in  such  cases.  And 
there  can  be  no  doubt  of  the  reasonableness  of  the  thing. 

There  has  been  an  instance  put  of  a  policy  where  the  measure 
is  by  time,  which  seems  to  me  to  be  very  strong,  and  apposite  to 
the  present  case ;  and  that  is  an  insurance  for  a  man's  life  for 
twelve  months.  There  can  be  no  doubt  but  the  risk  there  is  con- 
stituted by  the  measure  of  time,  and  depends  entirely  upon  it ;  for 
the  underwriter  would  demand  double  the  premium  for  two  years, 
that  he  would  take  to  insure  the  same  life  for  one  year  only.  In 
such  policies  there  is  a  general  exception  against  suicide.  If  the 
person  puts  an  end  to  his  own  life  the  next  day,  or  a  month  after, 
or  at  any  other  period  within  the  twelve  months,  there  never  was 
an  idea  in  any  man's  breast  that  part  of  the  premium  should  be 
returned. 

A  case  of  general  practice  was  put  by  Mr.  Dunning,  where  the 

words  of  the  policy  are,  "  At  and  from ,  provided  the  ship  shall 

sail  on  or  before  the  1st  of  August,"  and  Mr.  Wallace  considers 
in  that  case,  that  the  whole  policy  would  depend  upon  the  ship 
sailing  before  the  stated  day.  I  do  not  think  so ;  on  the  contrary, 
I  think  with  Mr.  Dunning,  that  cannot  be.  A  loss  in  port  before 
the  day  appointed  for  the  ship's  departure,  can  never  be  coupled 
with  a  contingency  after  the  day ;  but  if  a  question  were  to  arise 
about  it,  as  at  present  advised,  I  should  incline  to  be  of  opinion, 
that  it  would  fall  within  the  reasoning  of  the  determination  in 
Stevenson  v.  Snow,  and  that  there  w^re  two  paiiis  or  contracts  of 
insurance,  with  distinct  conditions.  The  first  is, — I  insure  the 
ship  in  port,  provided  she  is  lost  in  port  before  the  1st  of  August; 
and  secondly,  if  she  is  not  lost  in  port,  I  insure  her  then  during 
her  voyage  from  the  1st  of  August  till  she  reaches  the  port  speci- 
fied in  the  policy.  The  loss  in  port  must  happen  before  the  risk 
upon  the  voyage  could  commence ;  and,  vice  versdy  the  risk  in  port 
must  cease  the  moment  the  risk  upon  the  voyage  began. 

Let  us  see  then  what  the  agreement  of  the  parties  is  in  the 
present  case.  They  might  have  insured  from  two  months  to  two 
months ;  or  in  any  less  or  greater  proportion,  if  they  had  thou^t 
proper  so  to  do ;  but  the  fact  is,  that  they  have  made  no  divmon 
of  time  at  all;  but  the  contract  entered  into  is  one  entire  contract 
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from  the  19th  Augast,  1776,  to  the  19th  August,  1777,  which  is 
the  same  as  if  it  had  been  expressly  said  by  the  insured,  **  If  you, 
the  underwriter,  will  insure  me  for  twelve  months,  I  will  give  you 
an  entire  sum ;  but  I  will  not  have  any  apportionment.'*  The 
ship  sails  and  the  underwriter  runs  the  risk  for  two  months,  no 
part  of  the  premium  then  shall  be  returned.  I  cannot  say,  if 
there  had  been  a  recapture  before  the  expiration  of  the  twelve 
mouths,  that  the  policy  would  not  have  revived. 

Aston,  J. — This  case  depends  upon  the  words  of  the  policy,  and 
I  am  of  opinion,  it  is  one  entire  conti-act  at  a  certain  gross  sum  of 
£9  per  cent,  for  a  certain  period  of  time,  viz.  twelve  months ;  and 
that  no  division  is  to  be  implied.  The  determination  in  Stevenson 
V.  Snow  went  expressly  upon  this  consideration,  that  there  were 
two  distinct  voyages ;  and  no  consideration  received  by  the  insured 
for  the  premium  upon  the  second  voyage ;  and  there  certainly  was 
not,  for  there  never  was  any  point  of  time  when  any  risk  was  run 
from  Portsmouth.  In  Bond  v.  Nutt,  the  losses  insured  against 
were  distinct,  and  unconnected  with  each  other :  1st,  a  loss  of  the 
ship  in  port,  if  any  should  happen  there ;  2ndly,  a  loss  in  her 
,  passage  home,  provided  she  sailed  on  a  certain  day.  The  risk  in 
some  policies  may  be  distinct  and  divisible  in  its  nature.  In  the 
case  of  an  insurance  upon  a  life,  the  sum  is  lumped,  and  the  time 
is  lumped  for  the  year.  So  in  this  case,  I  think  the  contract  is 
one  entire  contract;  and  therefore,  that  there  ought  to  be  no 
return  of  premium. 

Mr.  Justice  WiUes  and  Mr.  Justice  Ashurst  were  of  the  same 
opinion. 

Per  Cur.     Let  a  nonsuit  be  entered. 
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When  an  underwriter  is  able  to 
show  that  he  is  not  liable  upon  a 
policy  of  insurance,  the  question 
often  arises  whether  the  insured 
is  entitled  to  a  return  of  the  whole 
or  a  part  of  the  premium. 

Cases  where  Risk  has  not  been 
run. — In  the  absence  of  any  ex- 
press stipulations  (which  are  often 
inserted  in  policies)  the  rules  laid 
down  by  Lord  Mansfield,  C.  J.,  in 
the  principal  case  are  always  re- 
ferred to  for  the  purpose  of  deter- 
mining the  question. 

"  The  first  rule,"  in  the  words  of 
that  eminent  judge, "  is  that  where 
(he  risk  has  not  been  run,  whether 
its  not  having  been  rim  was  owing 
to  the  fault,  pleasure,  or  will  of  the 
insured,  or  to  any  other  cause,  the 
premium  shall  be  returned."  The 
reason  he  gives  is,  "  Because  a  po- 
licy of  insurance  is  a  contract  of 
indemnity.  The  underwriter  re- 
ceives a  premium  for  ninning  the 
risk  of  indemnifying  the  insured, 
and  whatever  cause  it  be  owing  to, 
if  he  does  not  run  the  risk,  the 
consideration,  for  which  the  pre- 
mium or  money  was  put  into  his 
hands,  fails,  and  therefore  he  ought 
to  return  it." 

To  show  the  application  of  this 
rule,  may  be  cited  the  case  of  Mar- 
tin V.  Sitwelly  1  Show.  151.  There 
a  policy  had  been  eflPected  on  goods 
and  a  premium  paid  on  behalf  of 
the  plaintiff,  who  had  no  goods  on 
board:  it  was  held  that  the  pre- 
mium must  be  returned.  "The 
money,"  said  Holt,  C.  J.,  "  is  not 
only  to  be  returned  by  custom,  but 
the  policy  is  made  originally  void. 


the  party  for  whose  use  it  was 
made  having  no  goods  on  board ; 
so  that  by  this  discovery  the 
money  was  received  without  any 
reason,  occasion,  or  consideration, 
and  consequently  it  was  originally 
received  to  the  plaintiff's  use." 

So  if  the  insured  has  no  insur- 
able interest  in  a  ship,  if  there  be 
no  illegality  in  the  voyage  nor 
fraud  in  effecting  the  policy,  he 
will  be  entitled  to  claim  a  return 
of  the  premium  from  the  under- 
writers, who  set  up  his  want  of  an 
insurable  interest  as  a  defence  to 
his  claim  upon  the  loss  of  the  ship. 
See  Eouth  v.  Thompson,  11  East, 
428. 

Where  however  the  risk  has 
been  run,  and  the  ship  or  goods 
insured  have  arrived  in  safety,  the 
premium  cannot  be  recovered  upon 
the  ground  of  the  plaintiff  not 
having  had  an  insurable  interest. 
M^GuUoch  V.  Royal  Exchange  As- 
surance Company,  8  Campb.  406. 

When  either,  in  a  valued  or  an 
open  policy,  only  a  part  of  the 
goods  insured  are  put  on  board,  a 
proportionable  return  of  the  pre- 
mium must  be  made  for  what  is 
termed  "  short  interest."  For  ex- 
ample, if  100  bales  of  cotton  be  in- 
sured, valued  at  £1000,  or  at  £10 
per  bale,  or  if  100  bales  of  cotton 
be  specified  in  the  policy  as  the 
subject  of  insurance  without  any 
valuation,  in  such  and  the  like 
cases,  if  there  be  only  50  bales  on 
board,  **  or  only  half  the  interest 
intended,  and  declared  to  be  in- 
sured, a  return  of  half  the  ^^ 
mium  must  be  made  for  short 
interest."    2  Am.  Mar.  Ins,  1224, 
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Sid  ed.  ;  Stevens  on  Average^ 
204»  5th  ed. ;  sec  also  Honrnfer 
r,  Lmhingf&Hi  \b  East,  4*3;  '^ 
Gampb.  m. 

So  likewise  whea  the  profits  on 
goodfi  are  insured  a  return  of  pn^- 
tniom  will  be  made  for  short  in- 
terest,  which  loeaufi  no  more  than 
a  short  \xqM  on  the  cargo  to  the 
extent  of  the  whiile  sum  insured. 
Eyre  V.  Ghim\  U3  East,  218,  220. 

In  the  ease  however  of  a  valued 
policy,  if  all  (he  goods  lmv&  been  put 
on  board,  there  will  be  no  return 
of  premium  made,  upon  the  ground 
Hint  the  goods  were  not  of  the 
Talue  mentioned  in  the  p4.>lic>\ 
MmNatf  r.  Caulier,  4  Bixi.  P.  6. 
450,  TomL  ed- ;  and  see  StOFens 
on  Average,  "200^  otJi  ed. 

If  an  oTer-ineuranee  has  been 
effectedt  that  is  to  say,  where  the 
asaored  inaureft  property  for  a 
greater  amount  than  it^  aeluAl 
Taliie,  as  he  could  only  recover 
from  the  underwTiters  the  amount 
of  the  valuer  and  m  that  is  the 
meaiinre  of  their  risk,  he  will  he 
entitled  to  recover  from  them  a 
part  of  the  premium,  proportioned 
to  the  amount  by  which  the  aggre- 
gate mm  ingured  exceeds  the  insur- 
able  value  of  the  property  risked* 
The  que^^tion  then  arises,  how  in 
the  event  of  there  being  ^e feral 
nuderwrlters,  ^hali  they  contribute 
to  return  the  premium  ?  It  eeems 
to  be  clear  that  where  the  over- 
insmunce  is  effected  by  a  Hingis 
policy^  all  the  underwriterB,  what- 
ever may  be  the  date  of  their  sulj- 
BCiiptions,  must  contribute  ral^>- 
ably  to  the  return.  Marsh  on 
IiiBuraiice^  649. 


The  law  is  al&o  the  same  where 
there  are  several  policies  of  the 
m^m  dak,  as  these  ai^  considered 
as  one  pohey.  FibIc  v.  Mmtervum, 
SMees.  &W.  166. 

Where  however  there  are  several 
sets  of  policies  of  tlfffment  daks, 
those  underwritei-s  who  have  at 
any  time  been  liable  to  pay  tlie 
whole  amount  of  theii*  Bubscrip- 
tions  are  entitled  to  retain  the 
whole  amount  of  the  prGmium, 
while  the  underwriters  on  the  sub- 
secjuent  isets  who  do  not  come 
within  that  eategoty  must  make  a 
rateaiile  return  for  civer insurance. 
Thus,  in  Fkk  v,  MiiB/trman,  8 
Mees.  &  W.  165,  the  [jl&intiff,  a 
merchant  at  New  Orleani^,  sbipfied 
1957  bales  of  cotton  from  Mobile 
to  Liverpool^  consigned  to  a  house 
there.  On  the  12th  April,  insur- 
ances were  etfected  on  the  cotton 
by  five  several  policies,  at  the  rate 
of  fifty  guineas  per  cent.  On  the 
13th,  news  of  tiie  vessel's  safety 
having  arrived,  a  lurthor  iusuranct^ 
was  bond  fide  effected  by  six  dif- 
ferent f)olieies,  at  ten  and  five  gui- 
neas \fktT  cent.  The  hitter  iusur- 
ance,  added  to  the  former,  exceeded 
in  amount  the  value  of  the  subjects 
matter  insured,  but  the  fonner  of 
itself  did  not.  It  was  held  by  the 
Court  of  Exchequer  that  the  plain- 
tiff was  entitled  to  have  a  return 
of  the  premiums  to  the  amount  of 
the  over-insurance,  to  which  tlie 
underwriters  who  eubscribcd  the 
policies  on  the  13tli  of  April  were 
to  contribute  rateably,  in  propor- 
tion to  the  sums  insured  by  them 
respectively  on  that  day,  —  the 
amount  of  the  over-insurance  to  be 
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aflcertained  by  taking  into  account 
all  the  policies,  but  no  return  of 
premium  was  to  be  made  in  respect 
of  the  policies  effected  on  the  12th 
of  April. 

The  principle  upon  which  this 
case  proceeds  is  this :  that  the  re- 
turn of  premium  must  be  propor- 
tionable to  the  risk  run.  Suppose, 
for  instance,  the  ship  had  been  lost, 
and  news  of  her  loss  had  arrived 
on  the  afternoon  of  the  12th,  and 
before  the  policies  of  the  18th 
were  effected,  the  defendants  would 
have  been  bound  to  pay  the  whole 
amount  insured  by  them,  and 
having  once  run  the  risk,  they 
were  entitled  to  keep  the  premium 
as  compensation  for  their  risk. 

Where  however  the  risk  under- 
written was  not  begun  till  after 
the  later  policies  were  executed, 
the  difference  of  date  ceases  to  be 
of  any  importance,  2  Am.  Mar. 
Ins.  1017,  3rd.  ed. 

Again,  where  the  policy  is  ren- 
dered void  ab  initio  in  consequence 
of  the  assured  not  complying  with 
some  express  or  implied  warranty, 
as  no  risk  will  have  been  run  by 
the  insurers,  the  assured  may  re- 
cover back  the  premium.  Thus, 
if  the  assured  commits  a  breach  of 
the  express  warranty  of  neutrality 
{Henckle  v.  Eoyal  3xchangB  As- 
mrance  Company^  1  Ves.  319),  or 
of  sailing  with  convoy  {Lor^  v. 
Alleriy  Marsh  on  Ins.  G08),  or  of 
the  implied  warranty  of  seaworthi- 
ness {Penson  v.  Lee,  2  Bos.  &  P. 
330 ;  Annen  v.  Woodman,  3  Taunt. 
299),  the  premium  may  be  reco- 
vered by  the  assured. 
Upon  the  same  principle  as  will 


be  hereafter  more  fully  shown 
where  the  risk  has  never  com- 
menced  there  will  be  a  return  of 
the  premium.  The  case  of  Steven- 
son V.  Snow  (3  Burr.  1237),  com- 
mented upon  by  Lord  Mansfield^ 
C.  J.,  in  the  principal  case,  is  a  good 
illustration  of  this  proposition* 

Gases  where  Risk  has  commenced. 
— Another  rule  laid  down  and  acted 
upon  in  the  principal  case  is,  "that 
if  the  risk  of  the  contract  of  in- 
demnity  has  once  commenced,  there 
shall  be  no  apportionment  or  re- 
turn of  premium  afterwards.    For 
though  the  premium  is  estimated, 
and  the  risk  depends  upon  the  na- 
ture and  the  length  of  the  voyage, 
yet,  if  it  has  commenced,  though 
it  be  only  for  twenty-four  hours 
or  less,  the  risk  is  run ;  the  con- 
tract is  for  the  whole  entire  risk, 
and  no  part  of  the  consideration 
shall   be  returned."     Upon    the 
same  principle  as  that  acted  upon 
in  the  principal  case,  where  a  ship 
had  been  insured  for  twelve  months 
"at  15«.  per  cent,  per  month  £18." 
and  was  lost  within  the  first  two 
months,  it  was  held  that    there 
should  be  no  apportionment  or  re- 
turn of  the  premium.  Lord  Mans- 
field,  C.J.,  observing  that  "when 
the  risk  has  begun,  there  never 
shall  be  a  return,  although  the 
ship  should  be  taken  in  twenty- 
four  hours."  Loraine  v.  ThomJmsonj 
2  Doug.  585. 

If  a  ship  insured  from  A.  to  B. 
sail  in  an  unseaworthy  condition, 
as  the  underwriter's  risk  never 
commences  (for  he  is  discharged 
from  it  by  the  breach  of  the  im- 
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pUed  warranty  of  sea  wort  hinesa), 
the  premium,  as  we  have  already 
ol^scrred,  mast  be  returned  {Pmi- 
Mm  T.  Xf^,  2  Bob.  tt  P-  330),  but 
if  a  Te&sel  be  insured  "at  and 
frmu"  a  port,  aod  &he  is  seawortliy 
for  service  in  the  port,  but  unscn- 
worthy  for  the  voyage,  then  m  the 
imderwrit€rs  would  hare  been  lia- 
ble for  a  loss  in  port,  as  t!ie  risk 
once  attacheil,  there  would  be  no 
return  of  the  premiom.  Annen  f. 
Woodman,  3  Taunt,  299  ;  Miifir  r. 
Qr^mn,  Park,  796- 

ITpon  the  Bame  principk,  al- 
though when  a  ship  has  deviated 
from  her  course  the  underwriter  is 
diacharged,  yet  inasmuch  aa  ihe 
risk  has  mm  attached,  the  assured 
will  not  be  entitled  to  a  return  of 
the  premium.  Moses  v,  Pratif  4 
Campb-297  ;  Taii  t.  Levi,  14  East, 

Where  however  the  insurance 
comprises  in  effect  two  or  more 
distinct  voyages,  then  there  will  be 
nn  apjjortionment  and  return  of 
t]]e  premium  in  respect  of  those 
Toyages  which  haTe  not  ro^mmemed^ 
because  with  respet  to  them  no 
risk  has  been  run.  This  was  de- 
cided in  the  case  of  iStsvmsmi  t; 
Sfiom  (3  Barr.  1237 ;  1  W,  Black, 
318),  commented  upon  by  Lord 
Mansfieidj  C.  J.^  in  the  principal 
cajie,  and  which  it  will  be  observed 
in  a  great  measure  tmnaed  upon  the 
us^e  of  the  unden^^riters  to  make 
a  return  in  such  a  case.  Upon  the 
same  principle  in  Loitg  v,  Allen^ 
Pflj-k  on  Insurance,  797,  8th  ed-, 
4  Dongl,  278j  policy  was  "  at  and 
from  Jamaica  to  London,  war- 
ranted to  depart  with  convoy  for 


the  voyag*^  and  to  si*il  on  or  Ijefore 
the  let  of  Augnst,  upon  goods  on 
board  a  Eship  chilled  the  'Jamaica,' 
at  a  premium  of  twelve  gnineaa 
per  cent."  The  ship  sailed  from 
Jamaica  to  London  on  the  31st  of 
July,  1782,  bat  without  any  con- 
voy for  the  voyage.  At  the  trial 
before  Lord  Mamfidd,  the  jnry 
found  a  verdict  ilir  the  plaintiff, 
subject  to  the  opinion  of  the  Cimrt, 
stating  the  facts  already  mentioned* 
In  addition  to  which  they  e^rr^jsltj 
find,  that  it  is  the  cimstiint  and 
invariable  usage  in  any  insurance, 
at  and  ft'om  Jamaica  t^  LondoUj 
warranted  to  depart  with  convoy, 
or  to  sail  on  or  before  the  let  of 
Augnstj  when  the  shi|»  does  not 
depart  with  convoy,  or  sails  a  Pier 
the  Ist  of  August,  to  return  the 
premium,  deducting  one-half  per 
cent.  Lord  Mansfiehl^  C,  J*,  said, 
"An  insurance  being  on  goods  war- 
ranted to  depart  with  convoy,  tlje 
ship  sails  without  convoy,  and  an 
action  is  brought  to  recover  the 
premium.  The  law  is  clear,  that 
if  the  risk  be  commenced,  there 
shall  be  no  return.  ITence  ques- 
tions arise  of  distinct  risks  insured 
by  one  policy  or  instrument.  My 
opinion  has  been  to  divide  the 
risks.  I  am  aware  that  there  are 
great  difffculties  in  the  way  of  ap- 
portionraentSj  and  therefore  the 
Court  has  sometimes  leaned  against 
them.  But  where  an  express 
7(sage  is  found  by  the  jury,  the  tiif- 
ficulty  is  cured,  Tliey  offered  to 
prove  the  same  usage  as  to  tlie 
West  Indies  in  general,  but  I 
stopped  them  and  confined  the 
evidence  to  Jamaica."     See  also 
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Gah  V.  Machell^  Marsh  on  Insur- 
ance, 667;  Park  on  Insurance, 
797,  8th  ed. 

But  should  there  be  no  usage  of 
trade  proved,  to  consider  such  risks 
as  divisible,  or  to  make  a  rateable 
return  of  premium  for  the  risk  on 
part  only  of  the  voyage,  the  risk 
will  be  considered  as  entire,  and  if 
once  begun  then  no  part  of  the 
premium  will  be  returned.  Meyer 
V.  Oregeony  8  Dougl.  402  ;  Park  on 
Insurance,  796,  8th  ed.;  Marsh, 
on  Insurance,  666. 

Effect  of  nUgality  or  Fraud 
where  a  return  of  Premium  is 
claimed, — ^Where  a  policy  is  void 
on  the  ground  of  ill^ality,  as  for 
instance,  that  it  is  a  wager-policy 
{Lowry  v.  Sourdieu,  Dougl.  468 ; 
Auhert  v.  Walsh,  8  Taunt.  277), 
or  that  it  effects  a  re-insurance 
void  under  19  Geo.  II.  c.  87,  s.  4 
{Andree  v.  Fletcher,  8  T.  R.  266), 
or  covers  a  voyage  to  carry  on  trade 
with  the  enemy's  country  ( Vandych 
V.  Hewitt,  1  East,  96),  at  any  rate 
where  the  risk  has  been  run,  and  the 
event  taken  place,  the  assured  can- 
not claim  a  return  of  the  premium. 
The  principle  upon  which  the  law 
on  this  subject  proceeds,  depends 
upon  the  well-known  maxim  in 
pari  delicto  potior  est  conditio  pos- 
sidentis. See  Lowry  v.  Bourdieu, 
2  Dougl.  468.  Ignorance  of  the 
Taw  is  no  excuse  even  in  the  case 
of  a  foreigner  (Morck  v.  Abel,  8 
Bos.  &  Pull.  85 ;  Lubbock  v.  Potts, 
7  East,  449)  ;  where  however  the 
policy  is  effected  in  ignorance  of 
facts,  as  that  war  has  been  declared 
between  our  own  countoy  and  the 


country  the  trading  to  which  is  co- 
vered by  the  policy  {Oom  v.  Bruce, 
12  East,  225),  or  where  the  party 
assured  contemplated  a  legal  and 
not  an  illegal  voyage  by  obtaining 
a  license  from  the  proper  autho- 
rities before  the  sailing  of  the 
vessel,  and  the  vessel  departed 
without  a  license  contrary  to  the 
opinion  and  expectation  that  he 
might  reasonably  entertain  {Henry 
V.  Stan^orih,  4  Campb.  270 ;  S.  C. 

5  Maul.  &  Selw.  122,  nom.  HenUg 
V.  Stantforfh),  in  these  and  like 
cases  the  assured  may  recover  back 
the  premium.  See  also  Siffken  v. 
Allnutt,  1  Maule  &  Selw.  89 ;  but 
if  the  assured  knew  that  the  vessel 
sailed  without  a  license,  although 
he  may  afterwards  procure  one, 
he  will  not  be  able  to  recover  back 
the  premiums.  Cotvie  v.  Barber,  4 
Maule  A  Selw.  16. 

The  distinction  was  taken  by 
Mr.  Justice  Buller,  in  Lowry  v. 
Bourdieu,  2  Dougl.  468,  that  al- 
though a  policy  be  effected  for  an 
illegal  voyage,  nevertheless  if  the 
assured  brings  his  action  to  recover 
the  premium  before  the  risk  is  over 
and  the  voyage  finished,  he  might 
have  a  ground  for  his  demand. 
This  view  was  adopted  in  other 
cases.  See  Aubert  v.  Walsh,  8 
Taunt  276  ;  Lacaussade  v.  White, 

7  T.  R.  585  :  Howson  v.  Hancodt, 

8  T.  R.  575  ;  8  &  9  Vict  c.  109, 
s.  18 ;  Tappendeny, Randall,  2 Bos. 

6  Pull.  467. 

But  where  the  insurance  is  foid 
for  illegality,  even  though  the 
risk  was  never  commenced  under 
the  policy,  the  assured  cannot  re- 
cover back  the  premium  without 
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some  formal  retniDCintion  of  the 
oonljact  made  known  to  the  un- 
derwriter before  the  bringing  of 
tb«  actiotn*  Thns^  in  Fali/ari  v, 
Uckie,  t>  Maule  &  Selw,  290,  a 
pOflicy  was  effected  on  goods  on 
board  the  *  Audaz'  (a  Spanish  ship) 
or  aojT  other  ships  ''  at  and  from  " 
New  Orleans  and  Penaacola^  to  a 
poft  or  ports  in  the  United  King- 
dom, Pensat^oln,  at  the  time  of 
effecting  the  poHeTj  belonged  to 
-Spain,  and  New  Orleans  to  Ame- 
rica ;  which  latter  conn  try  was  at 
war  with  Great  Britain,  Spain 
being  nentral,  and  the  assured  in- 
bended  by  the  policy  to  cover  an 
ttDportatton  of  cotton  wool  from 
New  Orleana  to  LiverpooL  It  wa^ 
held  by  the  Court  of  King^&  Bench 
that  the  assured,  not  having  giren 
notice  of  his  intention  to  rescind 
the  contract,  conld  not  recover 
back  the  ]>reniinm,  "  I  confess," 
safcl  Jjord  £fhiborov{fh^  C.J*, 
"Uiat  I  wish  we  had  never  de- 
parted fh:)rii  the  plain  and  intel- 
ligible rale  J  that  where  the  con- 
tract is  founded  upon  a  conBidci'a- 
tion  clearly  illegal,  neither  party 
RhonM  be  allowed  a  locm  sttiHiii^ 
and  to  receive  any  asisi stance  in 
a  court  of  justice.  This  is  a  broad 
prioeiple  which  no  one  could  well 
tnisapprchend,  and  we  have  got 
into  some  difficulty  by  receding 
from  it.  However  in  the  present 
case,  ^ving  the  utmost  latitude  to 
tJiis  doctrme,  that  there  ought  to 
be  a  ii^eti.^  jmmimim^  and  that  the 
party  ought  not  to  be  compelled 
against  his  will  to  adhere  to  the 
contract,  1  see  nothing  to  lead 
me  io  the  conclnsion  that  this 


party  withdrew  from  t!ie  contract  % 
he  manifested  no  such  intention 
before  the  bringing  of  the  oction. 
It  cannot  be  denied  that  he  Btood 
at  least  in  pari  delicto,  jjerhaps  in 
a  higher  degree  than  the  defen- 
dant. Under  these  circumstances, 
I  am  unable  to  undenatand  the 
ground  on  which  this  action  i»  to 
l>e  maintained.  T  would  add,  with 
reference  to  the  party's  withdraw- 
ing himself  from  tiic  contract,  that 
there  ought,  as  it  seems  to  me,  to  be 
some  notice  given  of  hi«  intenlion* 
How  ift  the  nnderwriter  to  know 
that  t!ie  risk  is  abandoned  ?  The 
adventure  is  not  confined  to  any 
particular  ship  ;  it  may  be  in  thi« 
or  any  other  ship  or  ships.  There 
was  no  indication  in  this  case  of 
the  plaintiffs  abandonmeDtj  ex- 
cept by  bringing  the  at^tiou,  which 
is  but  a  notice  by  inference." 

If  the  policy  be  rendttrod  void 
by  the  fraud  of  the  umUruriier^  as 
if  when  at  the  time  he  subscnbes 
the  policy  he  knoti;s  that  the  ship 
haa  arrived  safo  {Carter  \\  Boshm^ 
3  Bnrr.  1900),  or  he  makes  jrosi- 
tive  misrepresentations  in  a  point 
of  materiality  (Duffel f  v.  Wits(m, 
1  Cam  ph.  401),  the  assnred  may 
recover  back  the  premium. 

AVhere  however  there  has  been 
actual  and  gross  frand  on  the  part 
of  the  aj^snred  or  his  agent,  as,  for 
instance,  if  they  insure  a  ship  which 
they  know  has  l>een  lost,  it  has 
linally  been  decided,  overmling 
the  older  authorities  (  WhitHngham 
V,  Thm^hurgh,  2  Yem.  20G  ;  Da 
Costa  Y.  &midrit^  2  P,  Wms, 
170  ;  WihQn  v,  Ducketf  3  Burr, 
1361),  that  the  premium  Bhall  not 
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be  returned.  Tylerv.Home^MBTdi. 
on  Insurance,  661  ;  Chapman  v. 
FraseTy^b.  But  it  seems  that  where 
there  has  been  mere  misrepresen- 
tation on  the  part  of  the  assured 
without  fraud,  provided  the  risk 
never  attached,  the  premium  will 
be  returned.  FeisB  v.  Parkinson, 
4  Taunt.  640  ;  Anderson  v.  Thorn- 
ton,  8  Exch.  425.  It  has  been  re- 
cently decided  that  an  agent  whose 
duty  it  is  in  the  ordinary  course 
of  business  to  communicate  infor- 
•mation  to  his  principal  as  to  the 
state  of  a  ship  and  cargo,  ought  to 
do  so  by  electric  telegraph,  where 
that  means  of  communication  is 
in  general  use  ;  and  if  the  agent 
omits  to  discharge  this  duty,  and 
the  principal,  being  thus  left  in 
ignorance  of  a  fact  material  to 
be  communicated  to  the  under- 
writer, effects  an  insurance,  the 
insurance  is  void,  on  the  groxmd 
of  concealment  or  misrepresenta- 
tion. Proudfoot  V.  Montefiore,  2 
Law  Rep.  (Q.  B.)  511.  If  an 
underwriter,  having  knowledge  of 
the  loss  of  the  subject-matter, 
chooses  to  insure,  he  cannot  after- 
wards repudiate  the  policy,  for  he 
may  have  good  reasons  for  taking 
the  risk  on  the  chance  that  so 
much  of  the  cargo  might  be  saved 
as  the  sum  insured  would  cover, 
and  for  the  sake  of  keeping  up 
the  course  of  dealing  with  the 
merchants.  Oladstanes  v.  Boydl 
ExehangB  Assurance,  5  Best  &  Sm. 
797,  809. 


Where  the  assured  by  his  own 
act  renders  void  the  policy,  as  by 
adding  in  writing,  after  a  subscrip- 
tion by  the  underwriter,  a  further 
subject-matter  of  insurance  {Lang- 
horn  V.  Gohgan,  4  Taunt  330),  or 
by  tearing  off  the  seal  of  the  po- 
licy {Ih.  333)  without  the  con- 
sent of  the  underwriter,  the  un- 
derwriter having  fulfilled  all  his 
part,  the  assured  can  no  more 
compel  the  underwriter  to  return 
the  premium,  than  the  under- 
writer can  compel  him  to  relin- 
quish the  contract. 

Stipulations  for  Return  of  Pre- 
mium, etc, — As  to  the  return  of 
the  premium^  under  express  stipu- 
lation, see  Simond  v.  Boydell, 
Dougl.  268 ;  Aguilar  v.  Rodger s, 
7  T.  Rep.  421  ;  Homcastle  v.  Ha- 
tvorth.  Marsh,  on  Insurance,  68; 
Kellner  v.  Le  Mesurier,  4  East, 
396  ;  Leevin  v.  Gormac,  4  Taunt 
483,  note  ;  Dalgleish  v.  Brooke,  15 
East,  295 ;  Langhom  v.  AUnuit, 
4  Taunt  511  ;  Audleg  v.  JDuff,  2 
Bos.  &  Pull.  Ill;  Hunter  v.  Wright, 
10  Bam.  &  C.  714. 

Unless  a  stipulation  is  made  to 
the  contrary,  where  the  premium  is 
returned  either  wholly  or  in  part^ 
the  underwriter  will  be  aUowed  a 
deduction  of  one-half  per  cent  Ste- 
vens on  Average,  206,  5th  ed. 

As  to  the  practice  of  paying  the 
premium  into  court,  see  Penson 
V.  Lee,  2  Bos.  &  P.  880. 
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Sir  WiLLtAM  Henby  Dok,  of  Newton,  Baronet  ,  Appellant 
M*  LiPPMAKK,  residing  at  Nancy^  in  FraJice  *  ,  •  ReBpondent 

Hmue  of  Lords,  April  21,  2B ;  May  3,  26,  1837. 

[reported  5  c.  &  F.  L] 

FoEEiGX  COKTRACTS.I — The  liiw  of  a  cmmtry^  tvkere  a  contract  ia 
to  be  enforced,  must  govern  the  enforcement  of  such  contract* 

]}liere,  therefore,  b'dh  were  drawn  and  accepted,  and  became  du& 
in  France i  (ml  the  acceptor t  a  Scotchman,  before  suck  Hlh  became 
duti  rfMnied  to  Scotland,  and  there  continued  till  hi$  death. 

Held,  by  the  Lords  (reversing  the  decision  of  the  Court  of  Session), 
that  more  than  gix  years  having  elapsed  between  the  time  of  the 
bills  becoming  due  and  the  action  being  brought^  the  Scotch  law 
of  prescription  applied ^  and  that  its  effect  was  not  prevented 
by  the  fact  that  the  payee  had  tal'cn  legal  proceeding, ^  in  France 
during  the  absence  of  the  debtor,  and  had  obtained  judgment 
against  him> 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment,  may 
examine  into  that  judgment  to  see  whether  it  has  been  rightfully 
obtained  or  not. 

The  late  Sir  Alexander  Don^  the  father  of  the  appellant,  hap- 
pened to  be  within  the  French  territory  in  1802,  wlien  hostilities 
recommenced  between  this  country  and  France,  after  the  pence  of 
Amiens,  and  with  many  other  British  subjects  was  tyrannically 
detamed  in  France.  He  remained  a  prisoner  nntii  February, 
1810. 

Upon  the  13th  of  November,  1800,  Charles  Fagan,  merchant 
IB  Parisj  drew  two  bills  upon  him,  which  are  dated  ''  Versailles,*' 
ordering  him,  as  acceptor^  to  pay  the  respondent  Lippraann,  who 
was  named  in  the  bilk  as  payee,  the  snm  of  20,000  francs,  each 


Digitized  by 


Google 


234  DON   V.    LIPPMANN. 

bill  being  for  that  amount.  These  bills  were  drawn  upon  the 
acceptor  at  the  **  Hotel  de  Bichelieu,  Paris," — ^his  place  of  resi- 
dence ;  were  made  payable  on  the  Ist  of  March  ;  and  were  drawn 
and  accepted  in  the  following  terms : — 

"  Versailles,  le  13  dhre,  1809. ' 
"  Bon  pour  20,000  fr. 
"  Au  premier  Mars  prochain,  payez  par  cette  premiere  de  change,  k 
I'ordre  de  M.  Lippmann,  la  somme  de  vingt  mille  firaiics,  yaleur  re<;u, 
sans  autre  avis. 

"  A  Monsieur,  Monsr.  Don. 

"  Bon  pour  vingt  mille  francs. 

"(Signed)    Ohas.  Pagan. 
**HStel  Richelieu,  Rue  Neuve-St-Augustin,  Paris. 
"  Accepts  pour  la  somme  de  vingt  miUe  francs,  payable  le  premier 
Mars,  1810. 

"(Signed)    Albxandeb  Don." 

Before  the  bills  became  due,  Sir  Alexander  Don  left  Paris,  and 
was  in  England  in  the  month  of  February,  1810.  Wh^n  the  bills 
became  due  they  were  dishonoured,  and  protested  for  non<pay- 
ment  against  the  acceptor,  and  the  dishonour  was  intimated  to 
Charles  Fagan,  the  drawer. 

M.  Lippmann  then  commenced  proceedings  according  to  the 
law  of  France,  against  both  the  acceptor  and  drawer  of  the  bills, 
and,  in  the  action  raised  before  the  Tribunal  de  Commerce  of  the 
department  of  the  Seine,  Charles  Fagan,  the  drawer,  made  appear- 
ance, but  he  did  not  deny  the  validity  of  the  debt.  He  requested 
the  Court,  however,  to  give  him  time,  in  order  that  he  might 
arrange  as  to  payment  of  the  bills.  On  the  26th  July,  1810, 
judgment  was  pronounced  against  both  the  drawer,  who  had  made 
appearance,  and  against  Sir  Alexander  Don,  the  acceptor,  in 
absence.  All  the  requisites  of  the  law  of  France  were  stated  to 
have  be^n  complied  with  in  these  proceedings.  The  decree  of 
the  Court  was  for  payment  of  the  contents  of  the  bills,  and  fifty- 
nine  francs  of  expenses,  exclusive  of  the  expense  of  registering 
the  judgment.  This  judgment  was,, in  the  pleadings  in  the  pre* 
sent  suit,  alleged  to  have  been  intimated  on  the  22nd  October, 
1810,  by  the  proper  oflScer,  and  according  to  legal  form,  at  the 
former  residence  of  Sir  Alexander  Don ;  and  it  was  stated  that 
he  had  left  the  Hdtel  Bichelieu  about  six  months  before,  and  was 
believed  by  the  servants  at  the  hotel  to  have  gone  to  England ; 
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execution  then  followed  against  the  effects  of  Chnika  Fogiui,  as 
his  person  could  not  be  found.  That  person  afterwards  died, 
and  about  the  month  of  March,  1813,  his  effects  were  sold  at  the 
instance  of  M.  Lippmann,  and  the  sale  was  reported  by  the 
auctioneer  as  having  produced  434  francs,  after  deducting  ex- 
penses ;  for  which  credit  is  given. 

A  claim  was  made  on  Sir  Alexander  Don,  but  he  positively 
declared  that  he  had  remitted  to  France  ample  funds  to  pay  aQ 
his  just  debts ;  and  after  a  correspondence  on  the  subject,  which 
took  place  in  1814,  no  further  claim  was  made  on  Sir  Alexander 
Don  in  his  lifetime.     He  died  in  April,  1820. 

The  action,  now  the  subject  of  appeal,  was  commenced  on  the 
3rd  of  April,  18^9,  and  it  was  founded  both  upon  the  bills  and  the 
judgment.  The  defendant,  who,  being  an  infant,  appeared  by  his 
tutor,  set  op  in  defence  the  Act  of  177ii,  by  which  it  is  declared, 
*'  That  no  bill  of  exchange,  etc.,  shall  be  of  force  in  Scotland 
unless  diligence  shall  be  raised  and  executed,  or  action  com- 
menced thereon  within  six  years  from  and  after  the  terras  at 
which  the  sums  in  the  said  hills  shall  become  exigible/* 

The  question  which  wna  raised  viTR^,  ivhether  the  law  of  Scotland 
or  that  of  Fratue  u-as  applicable  to  the.  ca&e.  If  the  former,  then 
the  Act  of  177*2,  which  limits  the  right  of  suing  to  within  six  years 
after  the  bill,  etc,,  becomes  due,  had  taken  effect,  and  the  action 
was  barred  by  prescription ;  if  the  latter,  then  the  bar  by  prescrip- 
tion would  take  effect  at  five  years  from  the  date  of  the  instru- 
meet,  unless  proceedings  were  taken  in  a  French  Court  oo  such 
instrument ;  but  if  such  proceedings  were  taJcen,  then  after  judg- 
ment  therein  obtained,  the  prescription  w^ould  not  be  a  bar  for 
thirty  years  aft^r  the  date  of  the  judgment,  and  consequently  the 
decree  in  the  French  Court  might  properly  be  made  the  ground 
of  the  present  suit. 

When  the  case  came  before  the  Lord  Ordinar}%  he  took  the 
opinions  of  French  counsel  on  the  law  of  France,  and  after  having 
taJien  time  for  consideration,  he  pronounced  an  interlocutor  repel- 
ling the  plea  of  sexennial  prescription,  and  finding  that  the 
defendant  was  entitled  to  be  repooed  against  the  judgment  of  the 
Tribunal  of  Commerce  in  France,  He  therefore  appointed  the 
parties  to  be  further  heard  on  the  merits  of  the  case.  In  a  note 
appended  to  the  interlocutor,  his  Lordship  went  fully  into  the 
question  of  the  particular  law  hj  which  a  claim  ou  bills  of  this 
sort  vas  to  be  decided,  and  intimated  that  he  looked  upon  the 
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proceedings  in  France  as  merely  sufficient  to  repel  the  plea  of 
prescription,  bat  not  as  sufficient  to  preclude  the  defender  from 
answering  the  claim  by  going  into  the  merits  of  the  case.  The 
Lords  of  the  first  Division  of  the  Court  of  Session  sustained  this 
interlocutor. 

Sir  W.  FoUett  and  Mr.  M.  Smith,  for  the  appellant.— The  law 
by  which  this  case  must  be  decided  is  that  of  the  country  where 
the  remedy  is  sought  to  be  enforced.*  The  remedy  here  was 
sought  to  be  enforced  in  Scotland.  The  bills  too  became  due 
while  the  acceptor  was  domiciled  in  Scotland,  and  therefore  by 
the  law  of  Scotland  were  payable  there.  The  lex  loci  soltUionis 
must  therefore  prevail  over  the  lex  loci  contractus.  The  Scotch 
plea  of  prescription  is  consequently  applicable  to  the  suit,  and 
forms  a  complete  bar  to  it.  If  a  French  bill  of  exchange  is  sued 
on  in  England,  it  must  be  sued  on  according  to  the  law  of 
England,  and  then  the  English  Statute  of  Limitations  would  form 
a  bar  to  the  demand,  if  the  bill  had  been  due  for  more  than  six 
years.'  De  la  Vega  v.  Vianna  (1  B.  &  Ad.  284) ;  The  British 
Linen  Company  v.  Drummond  (10  B.  &  C.  908).  It  is  admitted 
that  the  law  of  the  place  where  the  contract  is  made,  must  be  em- 
ployed to  expound  the  contract.  But  there  is  a  manifest  distinc- 
tion between  expounding  and  enforcing  a  contract.  If  this  first 
proposition  is  established,  then  it  follows  that  the  prescription 
thus  created  by  the  law  of  the  country  where  the  remedy  is  sought 
to  be  enforced,  cannot  be  prevented  from  taking  effect  but  by 
something  which  that  law  itself  admits  to  be  sufficient  to  defeat 
the  prescription.  Now,  that  cannot  be  the  case  with  the  proceed- 
ings in  the  French  Court.  Those  proceedings  were  altogether 
such  as  neither  the  Scotch  nor  the  English  law  would  recognise. 
They  were  taken  in  the  absence  of  Sir  Alexander  Don ;  in  the 
Courts  of  a  country  where  he  was  at  the  time  an  alien  enemy ; 
where  he  would  not  have  been  permitted,  by  the  law  of  that 
country,  to  appear  and  claim  any  civil  rights ;  and  where  he  had 
neither  property  to  be  attached,  nor  an  appointed  agent  to  be 
answerable  for  him.  All  the  cases  in  which  the  decrees  of  foreign 
Courts  have  been  treated  as  primd  facie  evidence  of  the  existence 
of  a  debt,  have  been  those  where  the  parties  did  appear,  or  had  full 
opportunity  of  appearing,  before  the  tribunal  pronouncing  the  de- 
cree, or  where  they  had  property  situated  or  agents  residing  within 

>  Yoet  De  Statatis,  lib.  1,  tit.  4,  part  2,  8.  58.     Huber,  De  Conflicta  Leg.  Dir. 
Enk.  B.  iii.  tit.  7,  s.  48.  >  Chitty  on  Billa,  8th  edit.  013. 
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the  jarisdiction  :  Ooddard  v*  Swinton  (Morr»  4533) ;  Edwards  v, 
PuBCOtt  (ib,  4535).  la  the  case  of  Sinclair  v.  Franer  (ib*  4542) 
the  Scotch  Caui^ta  did  not  carry  oat  the  doctriae  of  the  above- 
cited  casa^,  but  on  appeal  to  the  House  of  Lords,  they  were  directed 
to  review  their  decisiout  and  make  it  conformable  to  the  preceding 
authorities.  The  case  of  Douglas  v.  For  rat  (4  Bing.  686)  is  not 
opposed  to  tliis  argument,  for  though  the  English  Courts  there 
enforced  a  decree  of  the  Scotch  Courts  made  against  a  party  in 
his  absence*  the  judgment  expressly  proceeded  on  the  ground  that 
he  had  real  property  in  the  country,  the  tribunals  of  which  had 
pronounced  the  decision,  and  that  as  his  property  was  under  the 
protection  of  the  Scotch  law,  it  must  he  held  liable  to  the  decrees 
uf  that  law.  In  effect,  therefore,  Douglas  \\  Forrest  adopted  the 
principle  of  the  decision  in  Buchanan  v.  liacker  (1  Camp,  63 ;  9 
East,  192).  This  last  case  distinctly  settled  that  a  decree  obtained 
again&t  a  person  who  was  not  within  a  jurisdiction ^  and  who  had 
no  property  within  it,  could  not  be  effectual  for  any  purpose  what- 
ever. The  Scotch  Courts  have  always  recognized  the  principles 
laid  down  in  these  English  cases,  and  it  follows,  therefore,  that 
the  proceedings  in  France,  w^hich  were  bad  behind  the  back  of  the 
party,  by  a  tribunal  before  which  he  could  not  appear,  and  in  a 
countiy  where  be  bad  no  property*  cannot  be  received  as  judicial 
notice  of  a  claim  so  as  to  prevent  the  operation  of  the  Statute  of 
Ximitations.  The  authority  of  Lord  Kaiines  ia  in  favour  of  the 
appellant,  for  he  says  in  distinct  terms/  that  it  ought  never  to  he 
a  qaestion,  *'  whether  a  foreign  prescription  or  that  of  our  own 
country  ought  to  be  the  rule*  for  our  own  prescription  must  be 
the  rule  in  every  case  that  falls  under  it,  and  not  the  prescription 
of  any  other  country."  The  same^ author,  noticing  the  statute  of 
1579,  which  introduced  the  trieunial  prescriptioUt  observes  that 
it  directs  the  judges  **  not  to  sustain  action  after  three  years" 
without  making  any  distinction  as  to  the  debt  beiug  Scotch  or 
foreign.  Lord  Eskfjroi'E  put  the  same  construction  on  the  statute 
of  1772  in  the  case  of  Delia  VaUe  \\  The  York  BuUdinga  Company 
(March  9,  1786),  It  is  clear,  therefore,  on  all  the  authorities,  as 
well  as  on  principle,  that  the  prescription  of  a  right  of  action  on 
any  obligation  must  be  regulated  by  the  lex  fori  of  the  remedy, 
and  not  by  the  lex  loci  contractiU*  The  decision  of  the  Court 
below  must  consequently  be  reversed. 

Dr,  Lushlngton  and  Mr,  Gordon  for  the  respondent : — The  de* 

'  PrUcirles  ot  E*ittity,  vol.  ii,  p-  353, 
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eision  of  the  Court  below  was  correct  in  admitting  the  proceedings 
in  the  French  Courts  as  a  bar  to  the  prescription.  Both  the 
drawer  and  acceptor  of  the  bills  were  Kable  to  the  payee,  and 
proceedings  against  one  only  would  have  been  sufficient  to  affect 
both:  Gordon  Y. Bogle  (MioTT.  1127).  But  here  there  were  pro- 
ceedings against  both,  and  judgment  was  obtained  against  both 
according  to  the  proper  forms  of  the  law  of  the  country  where 
those  proceedings  were  had.  But  then  it  is  said,  that  the  lex  loci 
contractus  is  not  to  decide  a  case  of  this  sort,  where  one  of  the 
parties  is  subject  to  another  jurisdiction.  That  ^argument  cannot 
be  sustained.  The  parties  making  a  contract,  make  it  with  re* 
ference  to  the  law  of  the  country  in  which  it  is  made.  They 
cannot  anticipate  that  it  is  to  be  broken,  and  that  it  will  have  to 
be  enforced  in  another  country.  At  all  events,  they  cannot  be 
supposed  to  make  such  an  anticipation  where  the  contract  is  for 
the  simple  payment  of  a  sum  of  money.  The  French  Courts  had 
jurisdiction  in  this  case,  because  the  contract  was  entered  into  in 
France,  both  the  {5arties  being  resident  there,  and  both  expecting 
the  contract  to  be  performed  there ;  and  by  the  law  of  that  coun- 
try, it  is  not  absolutely  necessary  that,  when  the  performance  of 
such  a  contract  is  claimed,  the  foreigner  who  made  it  should 
actually  be  in  France.  Proceedings  may,  even  in  his  absence,  be 
taken  to  enforce  performance  of  it.  If  therefore  the  French 
Courts  had  jurisdiction  over  the  matter,  then  it  is  a  well-estab- 
lished principle  of  law,  that  the  judgments  or  decrees  of  foreign 
Courts  having  competent  jurisdiction,  afford  at  all  events  prima 
facie  evidence  of  a  claim,  and  that  effect  will  be  given  to  them, 
unless  they  are  impugned  on  the  ground  that  the  judgment  given 
was  contrary  to  the  jw*  gentium,  and  consequently  ought  not  to  be 
respected  in  the  courts  of  civilized  nations.  Nothing  short  of  such 
an  objection  can  be  allowed  to  impugn  the  judgment  Indeed,  in 
Oeyer  v.  Aguilar  (7  T.  R.  681)  the  Court  of  King's  Bench  sup- 
ported a  decree  of  one  of  the  French  Courts  condemning  an  Ame- 
rican vessel,  although  the  Judges  characterized  the  decree  itself  as 
having  proceeded  on  principles  more  worthy  of  an  Algerine  Court 
than  that  of  any  civilized  nation,  and  as  actually  authorizing  an 
act  of  piracy.  In  the  cases  of  Goddard  v.  Swinton  (Morr.  4538), 
Edwards  v.  'Prescot,  (ib.  4535),  Johnston  v.  Crawford  (Morr.  4544), 
and  Findlater  v.  Dnimmond  (Brown's  Syn.  707),  the  jurisdiction 
of  foreign  Courts  was  recognized  in  a  matter  where  such  Courts 
had  jurisdiction,  and  their  judgments  were  enforced.     Now,  it  is 
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clear  that  the  Courts  had  jurisdiction,  and  that  the  kx  loci  coH' 
tractus  must  govern  the  present  case.  In  Rohingon  v.  Bland  (1 
Sir  William  Black.  256,  and  see  p.  284,  arg.)  Lord  MamfieldmiA^ 
"  The  general  rule  established  ex  comitate  etjure  gentium,  is,  that 
the  law  of  the  place  where  the  contract  is  made,  and  not  w  h^i  e 
an  action  may  be  brought,  is  to  be  considered  in  expounding  llie 
contract."  With  regard  to  a  bill  of  exchange,  the  Scotch  kw 
holds  that  the  place  where  the  bill  is  made  payable  decides  by 
what  law  the  contract  is  to  be  governed.  Rogers  v.  Cathcart 
(Morr.  4507);  Grave  v.  Gordon  (ib.  4511);  Lord  Lovat  v.  Lord 
Forbes  (ib.  4513);  Parry  v.  M'Lachlan  (24:th  May,  1827);  Glyn 
^,  Jahmton  (Btii  Jnne,  IBOO);  PhiUipH  v.  Stain fiM  (Mon\  150;j). 
Tl^  bills  here  were  payable  in  Fiance;  they  were  drawn  by  a 
perBon  residing  in  France  upuii  another  also  residing  there,  and 
were  accepted  by  him  with  hi;*  addrosa  in  Paiis  afhxed  to  tiig 
ticceptance.  Everything  therefore  showed  the  inteiilioii  of  the 
parties  to  treat  these  bills  as  French  contracts*  The  limitation 
is  of  the  very  nature  of  the  contract.  The  French  law  is  conse- 
quently applicable  to  them.  If  so,  then  tlie  proceedings  in  tJj© 
French  Courts  are  a  complete  bar  to  the  prescription.  But  it  is 
said  that  they  cannot  be  so,  because  tliey  were  taken  in  the  ab- 
sence  of  Sir  Alexander  Don,  But  Douglas  v.  Forre&t  (i  Bing. 
660)  recognized  the  principle,  tlial  a  judgment  had  in  the  ab^^enctE 
of  apaity  w^as  not  on  that  account  alone  to  be  ti^eated  as  invalid. 
There  is  here  no  other  objectiou  to  the  judgment,  w^iich  was  ob- 
tained in  a  regular  suit  against  Sir  A,  Don  and  his  co-surety,  and 
the  latter  must  for  such  a  purpose  be  considered  as  the  agent  of 
the  former.  The  judgment  in  the  French  Court  must  therefore 
be  tifeated  as  &  judicial  recognition  of  the  claim,  suihcient  to  bar 
the  presciption  now  set  up  from  taking  effect. 

Lord  Brougham :  My  Lords,  there  is  a  case  of  Don  v.  Lippmann 
which  was  recently  argued  be  lore  your  Lordships,  and  which,  in- 
volving as  it  does  a  matter  of  national  law,  is  one  of  couBiderable 
importance. 

The  facts  of  the  case  are  these  ;— The  late  Sir  Alexander  Don 
was  the  acceptor  of  two  bills  of  excUange,  drawn  on  him  by  one 
Fagan,  for  tlie  sum  of  20,000  fi^ancs  each,  and  payable  on  the  1st 
of  March,  1810,  to  Fagan's  order.  He  accepted  these  bills  in 
France,  but  soon  afterwards  returned  to  Scotland,  and  died  there» 
leaving  the  present  appellant  an  infant,  who  now  appeal's  with  tlie 
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coDcorrence  of  a  tutor.  This  action  was  commenced  in  Scotland, 
in  April,  1829,  by  the  payee  of  the  bill  against  the  appellant,  as 
the  representative  of  his  father;  the  payee  having  previously, 
namely,  in  1810,  proceeded  in  the  French  Courts  against  Fagan 
the  drawer  and  Sir  Alexander  Don  the  acceptor,  and  obtained 
judgment  there.  In  that  proceeding  Sir  A.  Don  was  not  cited, 
except  according  to  a  form  known  in  the  French  Courts  of  judi- 
cature, by  the  affixing  of  notice  in  a  public  office.  The  payee 
then  commenced  this  action,  both  on  the  bills  and  on  the  judg- 
ment obtained  in  that  proceeding  in  the  French  Courts.  The 
appellant  defeated  himself  by  setting  up  prescription  under  the 
Scotch  Act  of  1772.  The  Lord  Ordinary,  before  whom  the  case 
came,  after  taking  the  opinions  of  French  counsel  for  the  purpose 
of  informing  the  Court  as  to  what  was  the  French  law,  pronounced 
an  interlocutor,  repelling  the  defence  of  the  Scotch  limitation  of 
six  years,  holding  that  the  French  judgment  did  operate  as  an 
interruption  of  the  prescription^  and  was  valid  as  an  answer  to 
that  defence  in  this  case,  and  as  he  held  the  French  law  to  be 
valid  for  the  purpose  of  interrupting  the  prescription,  he  allowed 
the  judgment  of  the  French  Court  to  enter  into  his  consideration 
of  the  case,  but  did  not  hold  it  to  be  conclusive.  He  therefore 
reponed  the  defendant  below,  and  allowed  him  to  make  out  a 
defence  in  what  manner  he  could  on  the  merits.  On  this  decision 
the  case  was  brought  before  the  Lords  of  the  first  division  of  the 
Court  of  Session,  and  they  affirmed  the  judgment  of  the  Lord 
Ordinary,  This  appeal  was  then  brought  before  your  Lordships. 
It  appears  that  in  Scotland, — and  it  is  rather  singular  that  it 
should  be  so, — where  a  bill  is  accepted  payable  generally,  without 
any  particular  place  being  named,  it  shall  be  deemed  payable  at 
the  place  at  which  the  acceptor  is  domiciled  when  it  becomes  due. 
It  becomes  of  some  importance  to  know  where  the  bills  were  pay- 
able, because  this  principle,  which  has  been  adopted  of  late  years 
in  many  of  the  Scotch  decisions,  and  towards  which  I  admit  the 
great  leaning  of  the  Scotch  profession  is,  renders  it  material  to 
consider  whether  this  is  a  Scotch  or  a  foreign  debt  Yet  sometimes 
this  expression  is  used  in  the  cases  without  affording  any  accuracy 
of  description,  for  sometimes  the  debt  is  called  English  or  French 
in  respect  of  the  place  where  the  contract  was  made ;  sometimes 
it  is  the  place  of  the  origin ;  sometimes  of  the  payment  of  the 
contract;  and  sometimes  of  the  domicile  of  one  of  the  parties. 
But  at  all  events  it  becomes  important  to  consider  whether  this 
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was  a  foreign  or  a  Scotch  debt.  In  the  present  case  it  was  held 
most  properly  to  be  a  foreign  debt.  That  is  a  fact  admitted ;  it 
is  oat  of  all  controversy.  This  therefore  must  now  be  taken  to 
be  a  French  debt,  and  then  the  general  law  is,  that  where  the 
acceptance  is  general,  naming  no  place  of  payment,  the  place  of 
payment  shall  be  taken  to  be  the  place  of  the  contracting  of  the 
debt.  I  shall  therefore  deal  with  this  bill  as  if  it  was  accepted 
pajrable  in  Paris. 

On  these  short  and  admitted  facts,  and  on  this  further  assump- 
tion,  that  the  bill  being  accepted  in  France  is  payable  there,  the 
question  arises,  and  it  is  one  which  is  not  only  the  principal  point, 
but  it  disposes  of  all  the  rest,  namely,  which  of  the  two  laws,  the 
law  of  France,  where  the  bill  is  accepted  and  is  payable,  or  that 
of  Scotland,  where  the  debtor  resides,  shall  rule  the  decision  of 
the  case.  That  is,  in  other  words,  whether  the  prescription  set  up 
is  to  be  that  of  Scotland  or  France.  The  law  on  this  point  is  well 
settled  in  this  country,  where  this  distinction  is  properly  taken, 
that  whatever  relates  to  the  remedy  to  be  enforced,  must  be  deter- 
mined by  the  lex  foriy  the  law  of  the  country  to  the  tribunals  of 
which  the  appeal  is  made.  This  rule  is  clearly  laid  down  in  The 
British  Linen  Company  v.  Drummond  (10  B.  &  C.  903),  De  la 
Vega  v.  Vianna  (1  B.  &  Ad.  284),  and  in  Hiiber  v.  Steiner  (2  Scott, 
304 ;  1  Hodges,  206  ;  2  Bing.  N.  C.  202  ;  2  Dowl.  Pract.  Cases, 
781,  and  4  Moore  &  Scott,  828),  though  the  reverse  had  previ- 
ously been  recognized  in  WiUiams  v.  Jones  (13  East,  439).  Then 
assuming  that  to  be  the  settled  rule,  the  only  question  in  this  case 
would  be,  whether  the  law  now  to  be  enforced  is  the  law  which 
relates  to  the  contract  itself,  or  to  the  remedy.  When  both  the 
parties  reside  in  the  country  where  the  act  is  done,  they  look  of 
course  to  the  law  of  the  ^untry  in  which  they  reside.  The  contract 
being  silent  as  to  the  law  by  which  it  is  to  be  governed,  nothing  is 
more  likely  than  that  the  lex  loci  contracti^  should  be  considered 
at  the  time  the  rule,  for  the  parties  would  not  suppose  that  the 
contract  might  afterwards  come  before  the  tribunals  of  a  foreign 
country.  But  it  is  otherwise  when  the  remedy  actually  comes  to 
be  enforced.  The  parties  do  not  necessarily  look  to  the  remedy 
when  they  make  the  contract.  They  bind  themselves  to  do  what 
the  law  they  live  under  requires;  but  as  they  bind  themselves  ge- 
nerally, it  may  be  taken  as  if  they  had  contemplated  the  possibility 
of  enforcing  it  in  another  country.  That  is  the  lowest  ground  on 
which  to  place  the  case.  The  inconvenience  of  pursuing  a  different 
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course  is  manifest.  Not  only  the  principles  of  the  law,  but  the 
known  course  of  the  Courts  renders  it  necessary  that  the  rules  of 
precedent  should  be  adopted,  and  that  the  parties  should  take  the 
law  as  they  find  it,  when  they  come  to  enforce  their  contract  It 
is  true  that  there  may  be  no  difficulty  in  knowing  the  law  of  the 
place  of  contract,  while  there  may  be  a  great  difficulty  in  knowing 
that  of  the  place  of  the  remedy.  But  that  is  no  answer  to  the  rule. 
The  distinction  which  exists  as  to  the  principle  of  applying  the 
remedy,  exists  with  even  greater  force  as  to  the  practice  of  the 
Courts  where  the  remedy  is  to  be  enforced.  No  one  can  say,  that, 
because  the  contract  has  been  made  abroad,  the  form  of  action 
known  in  the  foreign  Court  must  be  pursued  in  the  Courts  where 
the  contract  is  to  be  enforced,  or  the  other  preliminary  proceedings 
of  those  Courts  must  be  adopted,  or  that  the  rules  of  pleading,  or 
the  curial  practice  of  the  foreign  country  must  necessarily  be 
followed.  No  one  will  assert  that  before  the  Jury  Court  in  Scot- 
land the  English  creditor  of  a  domiciled  Scotchman  would  have 
the  right  to  call  for  a  trial  of  the  case  by  a  jury ;  or  take  the  con- 
verse, that  a  Scotchman  might  refuse  the  intervention  of  a  jury 
here,  and  insist  on  having  the  case  tried,  as  in  Scotland,  by  the 
Judge  only.  No  one  will  contend  in  terms  that  the  foreign  rules 
of  evidence  should  guide  us  in  such  cases ;  and  yet  it  is  not  so 
easy  to  avoid  that  principle  in  practice  if  you  once  admit,  that, 
though  the  remedy  is  to  be  enforced  in  one  country,  it  is  to  be 
enforced  according  to  the  laws  which  govern  another  country. 
Look  to  the  rules  of  evidence,  for  example.  In  Scotland  some 
instruments  are  probative ;  in  England,  until  after  the  lapse  of 
thirty  years,  they  do  not  prove  themselves.  In  some  countriesi 
forty  years  are  required  for  such  a  purpose ;  in  others  thirty  are 
sufficient.  How  then  is  the  law  to  beCascertained  which  is  to 
govern  the  particular  case?  In  one  Court  there  must  be  a 
previous  issue  of  fact;  in  another,  there  need  be  no  such  ii^sue. 
In  the  latter,  then,  the  case  must  be  given  up  as  a  question  of 
evidence.  Then  come  to  the  law.  The  question  whether  a  parol 
agreement  is  to  be  given  up  or  can  be  enforced,  must  be  tried  by 
the  law  of  the  country  in  which  the  law  is  set  in  motion  to  enforce 
the  agreement.  Again,  whether  payment  is  to  be  presumed  or  not, 
must  depend  on  the  law  of  that  country,  and  so  must  all  the 
questions  of  the  admissibility  of  evidence,  and  that  clearly  brings 
us  home  to  the  question  on  the  Statute  of  Limitations.  Until  the 
Act  of  Lord  Tenterden  (8  &  4  Will.  IV.  c.  27)  a  parol  agreement 
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or  promise  was  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations ;  but  that  has  neyer  been  the  case  in  Scotland.  It  is 
not  contended  here  that  the  practice  of  England  is  applicable  to 
Scotland;  but  these  are  illustrations  of  the  inconvenience  of 
applying  one  set  of  rules  of  law  to  an  instrument  which  is  to  be 
enforced  by  a  law  of  a  different  kind.  It  is  said  that  the  limita- 
tion is  of  the  very  nature  of  the  contract.  First,  it  is  said  that 
the  party  is  bound  for  a  given  time,  and  for  a  given  time  only ; 
that  is  a  strained  construction  of  the  obligation.  The  party  does 
not  bind  himself  for  a  particular  period  at  all,  but  merely  to  do 
something  on  a  certain  day,  or  on  one  or  other  of  certain  days. 
In  the  case  at  the  bar,  the  obligation  is  to  pay  a  sum  certain  at  a 
certain  day,  but  the  law  does  not  suppose  that  he  is  at  the 
moment  of  making  the  contract  contemplating  the  period  at  which 
he  may  be  freed  by  lapse  of  time  from  performing  it  The 
argument  that  the  limitation  is  of  the  nature  of  the  contract,  sup- 
poses that  the  parties  look  only  to  the  breach  of  the  agreement 
Nothing  is  more  contrary  to  good  faith  than  such  a  supposition. 
If  the  law  of  the  country  proceeds  on  the  supposition  that  the  con- 
tracting parties  look  only  to  the  period  at  which  the  Statute  of 
Limitations  wiU  begin  to  run,  it  will  sanction  a  wrong  course  of 
conduct,  and  will  torn  a  protection  against  laches  into  a  premium 
upon  evasiveness. 

Then  it  is'said,  that  by  the  law  of  Scotland  not  the  remedy  alone 
is  taken  away,  but  the  debt  itself  is  extinguished,  and  thus  a  dis- 
tinction is  relied  on  as  taken  by  the  law  between  an  absolute 
prescription  and  the  limitation  provided  by  the  statute.  But  it 
seems  to  me  that  there  is  no  good  ground  for  supposing  such  a 
distinction.  I  do  not  read  the  statute  in  that  manner.  The  Act 
of  1772  is  an  act  for  the  limitation  of  the  enforcement  of  tities  to 
bills  and  notes,  and  the  enactments  of  it  are  strong  with  respect 
to  the  remedy  to  be  enforced.  The  debt,  however,  is  still  supposed 
to  be  existing  and  owing. 

It  is  not  necessary  to  discuss  the  excellent  distinction  taken  by 
Mr.  Justice  Story  (Conflict  of  Laws,  §  582),  and  approved  of  in  the 
Court  of  Common  Pleas  in  the  case  of  Hvber  v.  Steiner  (1  Hod. 
210 ;  2  Scott,  306 ;  2  Bing.  N.  C.  202),  namely,  that  where  sta- 
tutes of  limitation  are  held  to  govern  the  rights  of  parties,  it  must 
be  where  the  parties  are  resident  within  the  jurisdiction  during  the 
period.  That  may  be  taken  as  the  ground  of  the  decision  of  the 
Court  in  that  case.     But  there  is  another  principle  to  be  considered, 
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in  which  there  are  some  Scotch  cases  that  must  not  be  overlooked. 
GcMraith  v.  Cunningham  (Morr.  4430),  in  1626,  where  a  suit  on  an 
Irish  bond,  not  executed  according  to  the  law  of  Scotland,  was  sus- 
tained in  the  Scotch  Courts,  is  a  case  of  this  kind.  There  was 
another  case  of  SaUon  v.  Saltan,  in  1678  (id.  4431),  on  a  bond 
made  in  France;  and  in  both  instances,  the  instrument  being  valid 
according  to  the  law  of  the  country  where  it  was  made,  though  not 
according  to  the  law  of  Scotland,  the  suit  was  sustained.  These 
cases  show  that  in  them  it  was  considered  that  the  law  of  the 
country  where  the  instrument  is  made  ought  to  prevail.  But  a 
contrary  decision  occurred  in  1691,  the  Montrose  case,  and  another, 
Orey  v.  Grant,  in  1789  (id.  4474),  which  was  brought  before  the 
Lords  Commissioners,  who  then  refused  to  admit  in  the  Scotch 
Courts  such  proof  of  a  debt  contracted  in  a  foreign  country  as 
would  have  been  sufficient  proof  in  the  country  where  the  debt  was 
contracted,  but  was  nt>t  sufficient  proof  according  to  the  law  of 
Scotland.  Muir  v.  Muir,  decided  in  1787,  went  to  the  same  point. 
Olf/n  V.  Johnston  (8  Shaw  &  Dunlop,  889)  seems  to  cast  some  doubt 
upon  this  point,  as  it  was  then  held  that  the  foreign  law  might  be 
imported  for  such  a  purpose ;  and  in  Oibson  v.  Stewart  (9  Shaw  Sc 
Dunlop,  626)  the  same  rule  was  adopted,  but  there  the  domicile  of 
the  debtor  made  the  whole  difference,  which  was  clearly  wrong. 
The  grounds'of  the  opinion  in  this  case  are  to  be  found  in  the  case 
of  Olyn  V.  Johnston.  From  the  judgment  there,  it  appears  that  the 
whole  of  the  lex  loci  contractus  must  be  adopted  from  the  foreign 
country.  But  it  is  to  be  observed  that  Lord  Craigie  (8  Shaw.& 
Dun.  891)  dissented  from  that  judgment,  saying  that  no  evidence 
could  be  received  except  such  as  was  allowed  by  the  law  of  Scot- 
land. The  preference  of  the  lex  loci  soltUionis  is  derived  from  a 
sounder  principle,  that  of  the  lex  fori.  The  law  of  the  domicile  of 
the  debtor  comes  from  the  same  ground.  The  consideration  of  the 
forum  prevails  much  more  than  any  other  throughout  the  cases, 
but  it  must  be  admitted  that  there  is  on  the  whole  a  conflict  of  the 
cases  in  the  Scotch  Courts.  But  though  many  of  the  Scotch  autho- 
rities cannot  well  be  reconciled  with  each  other,  the  cases  of  Taley- 
rand  v.  Boulanger  (3  Ves.  449)  in  Chancery,  and  of  Melan  v-  Fitz- 
James  (1  Bos.  &  Pull.  138)  in  the  Common  Pleas,  furnish  better 
guides  for  us ;  nor  are  those  cases  impugned  by  the  principles  to  be 
drawn  from  Groves  v.  Gordon  (Morr.  4511)  or  Phillips  v.  Stamfield 
(Morr.  4503) ;  Groves  v.  Gordon  proceeds  upon  reasons  which  will 
not  support  the  decision,  and  much  reliance  cannot  be  placed  upon 
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PhiUipa  Y.  Stamfield.  All  the  Judges  agreed,  that  it  was  not  a  case 
of  traffic  and  of  merchants  the  law  of  Scotland  must  decide,  though 
they  were  divided  on  the  main  point  of  the  case.  Delia  Vale  v. 
The  York  Buildings  Company  (id,  4472)  is  not  an  authority,  for  the 
question  then  arose  upon  different  circumstances,  namely,  those  of 
the  debt  being  extinguished.  The  ground  of  the  decision  was,  that 
the  bond  might  be  sued  on  in  England,  and  therefore  did  not  fall 
within  the  particular  words  of  the  statute  of  1469  (Scotch  Acts, 
vol.  i.  p.  95),  which  declares  that  certain  bonds,  etc.,  there  men: 
tioned  "  shall  be  of  none  avail." 

liet  us  now  see  whether  this  was  a  French  contract.  Suppose  a 
policy  of  insurance  was  effected  in  this  country  on  a  ship  for  a  voyage 
from  port  to  port  in  America,  it  could  not  be  said  that  that  was  an 
American  debt.  Fawkea  v.  Aikin  and  Wray  v.  Wright  are  wholly 
irreconcilable  both  with  that  which  is  now  admitted  to  be  law,  and 
with  the  principle  which  I  have  stated.  Then  there  are  the  cases 
of  Thomson  v.  Lythgoe  and  Benton  v.  Bayley^  in  July,  1751,  the 
latter  of  which  is  the  case  to  which  Erskine  refers  as  settling 
the  law.  They  were  followed  by  Macniel  v.  Macniel  in  1761, 
by  Bandal  v.  Innes  (Morr.  4520)  in  1768,  and  by  Ker  v.  Home 
(id.  4522)  in  1771,  all  of  the  same  kind.  All  the  authorities, 
Hubner  de  Conf.  Leg.  (De  Confl.  Leg.  in  Div.  Imp.),  Voet  (Dig. 
Lib.  24,  t.  3,  8.  12),  and  Lord  Kaimes  (Principles  of  Equity,  3,  8, 
6,  1,  5,  3),  are  cited  in  that  case.  Campbell  v.  Steiner  (6  Dow. 
116)  was  an  action  for  a  bill  of  costs  for  business  done  in  this 
House.  The  Court  below  there  allowed  the  rule  of  Scotch  pre- 
scription. That  judgment  was  affirmed  by  Lord  Eldon,  who  how- 
ever said  that  he  moved  it  with  regret.  He  said  that  it  had  been 
ruled  that  the  debtor  being  in  Scotland  and  the  creditor  in  Eng- 
land, the  debtor  might  plead  the  Scotch  rule  of  prescription ;  that 
that  was  against  some  of  the  old  authorities,  but  was  in  accord- 
ance with  those  of  later  date.  That  case  cannot  be  reconciled 
with  the  principle  that  the  locus  solutionis  is  to  prescribe  the  law. 
It  has  nothing  to  do  with  the  case.  Why  is  it,  then,  that  the  law 
of  the  domicile  of  the  debtor  was  there  allowed  to  prevent  the 
plaintiff  from  recovering  ?  It  was  because  the  creditor  must  follow 
the  debtor,  and  must  sue  him  where  he  resides,  and  by  the  neces- 
sity of  that  case,  was  obliged  to  sue  him  in  Scotland.  In  that 
respect,  therefore,  there  was  in  that  case  no  difference  between  the 
lex  loci  solutionis  and  the  lex  fori;  and  it  musl  be  admitted  that 
in  such  a  case  the  rules  of  evidence,  and  if  80,  the  rules  of  practice, 
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may  be  varied  as  they  are  applied  in  one  Court  or  the  other.  But 
governing  all  these  cases,  is  the  principle  that  the  law  of  the  country 
where  the  contract  is  to  be  enforced  must  prevail  in  enforcing  such 
contract,  though  it  is  conceded  that  the  lex  loci  contract&s  may  be 
referred  to  for  the  purpose  of  expounding  it.  If,  therefore,  the 
contract  is  made  in  one  country  to  be  performed  in  a  second,  and 
is  enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of  the 
other  two,  will  govern  the  case.  In  reversing  the  most  material 
part  of  the  interlocutor  appealed  from,  you  do  not  introduce  the 
law  of  England  or  of  the  commercial  world  into  Scotland,  but  you 
are  renewing  in  Scotland  the  principles  of  the  old  law  of  that 
country.  The  appellant  was  an  alien  enemy  in  France,  and  could 
not  appear  in  the  French  Courts ;  he  was,  too,  out  of  the  country, 
and  he  could  not  -possibly  possess  any  property,  real  or  personal, 
by  which  he  could  be  rendered  amenable. 

But  supposing  that  the  debt  might  have  been  sued  for  in  France, 
then  comes  the  question,  whether  the  French  judgment  cannot  be 
sued  on  as  a  substantive  cause  of  action.  It  is,  in  fact,  tendered 
as  one  of  the  grounds  of  suit  here.  A  foreign  judgment  is  good 
here  for  such  a  purpose,  provided  that  it  has  not  been  obtained  by 
fraud,  or  collusion,  or  by  a  practice  contrary  to  the  principles  of 
all  law.  Fraser  v.  Sinclair  (Morr.  4543),  which  was  affirmed  in 
this  House,  showed  that  we  regard  a  foreign  judgment  only  as 
primd  facie  evidence  of  a  debt.  Buchanan  v.  Rucker  (1  Campb. 
63;  0  East,  192)  established  that  the  Court  before  which  a  foreign 
judgment  is  brought  by  a  proceeding  of  this  sort  may  examine 
whether  it  has  been  rightly  obtained  or  not,  and  the  principle  of 
the  decision  cannot  be  confined  to  the  case  of  a  party  not  being 
within  the  jurisdiction  at  the  time  the  judgment  is  obtained.  If 
he  is  a  foreigner,  and  is  not  within  the  jurisdiction,  but  is  by  force 
kept  out  of  it  before  the  action,  and  is  not  sued  by  proper  forms, 
his  case  is  even  stronger  than  that  of  the  defendant  in  Buchanan 
v.  Rucker,  and  he  must  have  the  same  principle  applied  to  it.  The 
case  in  the  4  Bing.  (Douglas  v.  Forrest,  4  Bing.  686)  shows  how 
much  the  application  of  the  rule  is  affected  by  circumstances.  In 
that  case,  which  was  an  action  in  an  English  Court  on  a  Scotch 
judgment  of  homing  against  a  Scotchman  bom,  the  Court  guards 
itself  against  a  general  inference  from  the  decision.  The  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says  (Id.  703), 
"  We  confine  our  judgment  to  a  case  where  the  party  owed  alle- 
giance to  the  country  in  which  the  judgment  was  so  given  against 
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him,  anrf  by  the  laws  of  which  country  his  property  was,  at  the 
time  those  judgments  were  given,  protected."  Beckett  v.  Mac 
Carthy  (2  Bam.  &  Ad.  951)  has  been  supposed  to  go  to  the  verge 
of  the  law,  but  the  defendant  in  that  case  held  a  public  office  in 
the  very  colony  in  which  he  was  originally  sued. 

It  cannot  be  doubted,  that  a  foreign  judgment  is  the  same  as  to 
our  right  to  examine  into  it  in  the  Courts  of  this  country,  whether 
made  in  the  absence  of  parties,  or.  with  both  of  them  present,  in 
foro  contentioso. 

On  the  whole  of  the  case,  my  motion  is  to  reverse  the  interlo- 
cutors of  the  10th  of  June,  1885,  and  20th  of  January,  1836,  and 
to  declare  that  the  evidence  of  the  sexennial  prescription  ought  to 
be  sustained,  and  that  it  is  not  affected  by  the  proceedings  which 
have  taken  place  in  the  French  Court 

The  following  order  was  afterwards  made  and  entered  on  the 
Journals : — 

"  It  is  ordered  and  adjudged  by  the  Lords,  etc.,  that  the  said 
interlocutors,  in  so  far  as  complained  of  in  the  said  appeal,  be,  and 
the  same  are  hereby  reversed ;  and  it  is  declared  that  the  defence 
of  the  sexennial  prescription,  according  to  the  law  of  Scotland, 
ought  to  be  sustained ;  that  this  prescription  has  suffered  no  in- 
terruption by  reason  of  the  proceedings  in  the  French  Court;  that 
these  proceedings  do  not  constitute  a  new  ground  of  debt,  nor  evi- 
dence of  a  debt  independent  of  the  bill  libelled  upon;  and  that  the. 
debt  can  only  be  proved  by  the  writ  or  oath  of  party,  reserving  all 
defences  for  the  appellant ;  and  it  is  further  ordered  and  adjudged, 
that  with  this  declaration  the  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  judgment 
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There  are  few  subjects  more  in- 
teresting than  that  branch  of  pri- 
vate international  jurisprudence  so 
ably  discussed  by  liord  Brougham 
in  the  principal  case,  which  arises 
from  the  conflict  of  laws  in  mat- 
ters relating  to  contracts, — a  sub- 
ject also  of  peculiar  importance  to  a 
mercantile  community  engaged  in 
transactions  with  people  living  un- 
der different  laws  in  every  part  of 
the  civilized  world.  This  has  been 
very  clearly  shown  by  Mr.  Justice 
Story  in  his  learned  work  upon  the 
conflict  of  laws.  ''It  is  easy  to 
see,"  writes  that  accomplished  ju- 
rist, ''  that  in  the  common  inter- 
course of  different  countries,  many 
circumstances  may  be  required  to 
be  taken  into  consideration  before 
it  can  be  clearly  ascertained  what 
is  the  true  rule  by  which  the  vali- 
dity, obligation,  and  interpretation 
of  contracts  are  to  be  governed. 
To  make  a  contract  valid,  it  is  a 
universal  principle,  admitted  by 
the  whole  world,  that  it  should  be 
made  by  parties  capable  to  con- 
tract ;  that  it  should  be  voluntary; 
that  it  should  be  upon  a  sufficient 
consideration ;  that  it  should  be 
lawful  in  its  nature ;  and  that  it 
should  be  in  its  terms  reasonably 
certain.  But  upon  some  of  these 
points  there  is  a  diversity  in  the 
positive  and  customary  laws  of  dif- 
ferent nations.  Persons  capable  in 
one  country,  are  incapable  by  the 
laws  of  another  ;  considerations 
good  in  one  country  are  insufficient 
or  invalid  in  another ;  the  public 
policy  of  one  country  permits  or 
favours  certain  agreements  which 
are    prohibited  in  another  5   the 


forms  prescribed  by  the  iSws  of  one 
country  to  ensure  validity  and  ob- 
ligation of  contracts,  are  unknown 
to  another;  and  the  rights  acknow- 
ledged by  one  country  are  not 
commensurate  with  those  belong- 
ing to  another.  A  person  some- 
times contracts  in  one  country  and 
is  domiciled  in  another,  and  is  to 
pay  in  a  third  ;  and  sometimes  the 
property  which  is  the  subject  of 
the  contract  is  situate  in  a  fourth ; 
and  each  of  these  countries  may 
have  different,  and  even  opposite, 
laws  affecting  the  subject-matter. 
What  then  is  to  be  done  in  this 
conflict  of  laws  ?  What  law  is  to 
regulate  the  contract,  either  to  de- 
termine the  rights  or  the  remedies, 
or  the  defences  growing  out  of  it, 
or  the  consequences  flowing  from 
it  ?  What  law  is  to  interpret  its 
terms,  and  ascertain  the  nature, 
character,  and  extent  of  its  stipu- 
lations ?  Boullenois  has  very  just- 
ly said,  that  these  are  questions  of 
great  importance,  and  embrace  a 
wide  extent  of  objects."  Stoiy, 
Conflict  of  Laws,  §  232. 

In  examining  the  subject  dis- 
cussed in  the  principal  case  it  is 
proposed  to  consider,  1st,  by  what 
law  the  capacity  of  persons  contract- 
ing in  a  foreign  country  is  govern- 
ed ;  2nd,  by  the  law  of  what  coun- 
try the  validity  of  a  contract  is 
to  be  determined ;  3rd,  by  what 
law  the  form  of  a  contract  is  to  be 
regulated  ;  4th,  according  to  what 
law  is  a  contract  to  be  construed  ; 
5th,  by  what  law  the  discharge 
or  dissolution  of  contracts  is  go- 
verned ;  6th,  what  law  regulates 
the  enforcement  of  contracts. 
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1.  By  what  Law  the  Capacity  of 
a  Person  to  contract  is  governed. — 
Where  a  person  enters  into  a  con- 
tract  in  a  foreign   country,   the 
question  may  be  raised  by  what 
law  is  his  capacity  to  enter  into 
the  contract  to  be  detennined  ?  Is 
the   lex  domicilii  or  the  lex  loci 
eanfy'actHs  to  govern?     Without 
going  into  the  question  as  to  the 
validity  of  contracts  of  marriage  in 
foreign  countries  (a  subject  not 
within  the  province  of  this  work), 
we  may  observe  that  however  dif- 
fuse and  contradictory  may  be  the 
opinions  of  foreign  jurists,  our  own 
reports  are  very  bare  of  authority 
upon  this  topic.    It  is  said  by  Mr. 
Justice  iSfery,  "that  foreign  jurists 
generally  hold  that  the  law  of  the 
domicil  ought  to  govern  in  regard 
to  the  capacity  of  persons  to  con- 
tract."    Story,  Conflict  of  Laws, 
§  241.    Our  own  law  appears  to 
be  different,  for  in  a  case  decided 
at  Nisi  Prius  it  was  held  that  the 
lex  loci  contractus  is  to  govern  in 
determining  the  capacity  of  a  per- 
son to  enter  into  a  contract.    The 
case  alluded  to  is  that  of  Male  y. 
RohertSy  8  Esp.  163:    there  the 
plaintiff  made  an  advance  to  the 
defendant,  an  in&nt  (who  appears 
to  have  had  an  English  domicil)  in 
order  to  enable  him  to  pay  a  sum 
of  money  for  which  he  had  been 
arrested  in  Scotland  under  a  writ 
oifvge  for  liquors  supplied  to  him. 
An  action  having  been  brought  in 
England  for  the  money  advanced 
to  the  use  of  the  defendant,  he  set 
np  the  defence  that  he  was  an  in- 
fant when  the  money  was  so  ad- 
vanced.   The  plaintiff,  not  having 


proved  that  by  the  law  of  Scotland 
such  a  contract  could  be  enforced 
against  an  infant,  was  nonsuited. 
And  Lord  Eldon^  0.  J.,  observed, 
"The  law  of  the  country  where 
the  contract  arose  must  govern 
the  contract ;  and  what  that  law 
is  should  be  given  in  evidence  to 
me  as  a  fact.  No  such  evidence 
has  been  given ;  and  I  cannot 
take  the  fact  of  what  that  law  is 
without  evidence." 

In  Gosio  and  Pineyro  v.  De  Ber- 
nales,  1  0.  &  P.  266,  Ry.  &  Moo. 
102,  the  plaintiffs,  husband  and 
wife,  domiciled  in  Spain  and  carry- 
ing on  trade  there  as  partners, 
brought  an  action  of  c^svmpsit 
against  the  defendants,  merchants 
in  London,  to  recover  the  balance 
of  an  account.  The  plaintiffs  how- 
ever were  nonsuited,  because  by 
the  law  of  England  husband  and 
wife  could  not  join  in  such  an  ac- 
tion. "But  it  seems  that  if  it  had 
been  shown  by  evidence  that  in 
Spain  a  husband  and  wife  could  be 
partners,  the  action  might  have 
been  maintained ;  for  Abbott,  C. 
J.,  said,  "The  plaintiff  must 
give  some  evidence  that  by  the 
law  of  Spain  a  feme-covert  in  that 
country  is  authorized  to  have  sepa- 
rate property,  and  trade  on  her 
own  account."  It  does  not  appear 
from  the  report,  but  it  is  pre- 
sumed that  the  contract  in  respect 
of  which  the  action  was  brought 
was  entered  into  in  Spain.  See 
also  Stephens  v.  M'Farland,  8  Ir. 
Eq.  Rep.  444. 

In  a  recent  case,  in  which  how- 
ever, according  to  the  report,  nei- 
ther Male  V.  Roberts  nor  Cosio  v. 
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De  Bemales  were  cited,  it  was  held 
in  the  case  of  a  married  woman  that 
her  capacity  to  enter  into  a  con- 
tract was  to  be  governed  by  the 
law  of  her  domicil.  See  Ou^atte 
T.  Toung,  4  De  Gex  &  Sm.  217 : 
there  Madame  Gu^pratte,  a  mar- 
jied  woman  domiciled  in  France, 
entered  into  a  contract  in  England 
respecting  her  reversionary  inter^t 
in  tmst-moneyin  the  English  fdnds 
to  which  she  was  entitled  nnder  a 
marriage  settlement  executed  in 
France.  It  was  held  by  Sir  J.  L. 
Knight  Bruce,  V.  C,  that  although 
according  to  the  law  of  England  a 
married  woman  could  not  bind  her 
reversionary  interest  in  personal 
estate  not  settled  to  her  separate 
use,  yet  that  as  Madame  Gu6- 
pratte's  capacity  to  enter  into  the 
contract  was  to  be  determined  by 
the  law  of  France — the  country  of 
her  domicil,  it  was  binding  upon 
her.  "  The  French  law,"  s«3d  his 
Honour, "  (the  law  of  the  country  of 
the  marriage  contract  of  M.  and 
Madame  Gu^pratte  and  of  their 
domdl)  was  competent  to  give, 
and  did  here  give  the  capacity,  but 
permitted  to  the  English  law  the 
form,  which  form  was  pursued  and 
abided  by." 

At  first  sight  it  might  seem  that 
the  rule  laid  down  by  Lord  Eldon 
in  MaU  v.  Roberts^  viz.,  that  the 
capacity  to  enter  into  a  contract  is 
to  be  determined  by  the  law  of  the 
country  where  the  contract  is  made, 
was  departed  from  in  Chiepratte  v. 
Young.  It  may  perhaps,  however, 
be  treated  as  an  exception  from  the 
rule,  and  in  this  light  the  learned 
Vice-Chancellor  appears  to  have 


viewed  it,  when  he  observes  that 
"  it  is  notoriously  of  continual 
practice  in  the  Court  of  Chanoeiy, 
to  deal  with  the  personal  property 
of  married  women  domiciled  else- 
where than  in  England,  otherwise 
than  it  would  be  dealt  with  were 
they  domiciled  in  England  ;  to  do 
so,  merely  by  reason  of  the  domi- 
cil The  law  of  the  country  of  the 
domicil  being  attended  to,  a  hus- 
band not  domiciled  here,  often,  as 
we  all  know,  exercises  powers  and 
obtains  benefits- which  an  English 
husband  could  not."  See  4  De  G. 
&  Sm.  233. 

The  cases  alluded  to  by  his 
Honour  are  those  where  husband 
and  wife  are  domiciled  in  a  foreign 
country,  according  to  the  law  of 
which  the  husband  is  entitled  to 
receive  his  wife's  property  without 
making  any  provision  for  her,  for 
there  the  Court  will,  upon  proof  of 
the  law  of  the  domicil,  order  any 
money  to  which  the  wife  is  entitled 
in  this  country  to  be  paid  to  her 
husband  without  requiring  him  to 
make  any  settlement.  See  1  Lead. 
Cas.  Eq.  p.  425, 3rd  ed.  The  case  of 
GfuSpratte  v.  Young,  if  it  is  opposed 
to  Maley.  Roberts,  is  supported  by 
the  opinion  of  BouUenois,  cited  by 
the  learned  Judge,  "  Bona  mobilia 
sequi  et  regulari  debent  secundum 
statuta  loci  domicilii  ejus  ad  quern 
pertinent  vel  spectant."  Perhaps 
however  the  case  of  OuSpratte  v. 
Young  may  be  said  not  to  have 
determined  any  question  relative 
to  the  capacity  of  a  married  woman 
to  contract  in  this  country  with 
reference  to  or  so  as  to  affect  her- 
self personally,  but  to  have  decided 
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that  any  contract  which  a  married 
woman  may  enter  into  in  this 
country  with  reference  to  or  so  as 
to  affect  movables^  which  are  con- 
sidered as  being  at  her  place  of 
domicile  mnst,  as  to  her  capacity 
to  contract^  be  goremed  by  the  law 
of  the  domicil,  and  in  this  view 
Gu^atte  y.  Totmg  may  not  be 
inconsistent  with  Male  y,  Boherts. 

2.Byfhe  Law  of  what  Country 
ihe  VaUdUy  of  a  Contract  is  to  he 
determined, — ^As  a  general  role  the 
yalJdity  of  a  contract  (unless  it  is 
to  be  performed  in  another  place) 
depends  npon  the  law  of  the  conn- 
try  where  it  is  entered  into.  A 
good  illustration  of  this  mle  is  to 
be  found  in  the  case  of  Trirnbey  v. 
Vigmer  (1  Bing.  N.  0. 151, 4  Moore 
&  Scott,  695).  There  a  bill  of 
exchange  was  made  and  indorsed 
in  blank  in  France;  the  holder 
having  sued  the  maker  in  England, 
it  was  held  by  the  Court  of  Com- 
mon Pleas,  that  the  contract  was 
governed  by  the  law  of  Prance, 
and  that  as  according  to  the  law  of 
Prance  an  indorsement  in  blank 
(differing  in  this  respect  from  the 
law  of  England)  does  not  pass  the 
property  to  the  holder,  he  could  not 
recover  upon  the  bill  of  exchange 
in  this  country.  "  The  rule,"  said 
Tmdalj  C.  J.,  "which  applies  to 
the  case  of  contracts  made  in  one 
country,  and  put  in  suit  in  the 
Courts  of  law  of  another  country, 
appears  to  be  this,  that  the  vnter- 
pretation  of  the  contract  must  be 
governed  by  the  law  of  the  country 
where  the  contract  was  made — lex 
loci  contractus.  .  .  .  Our  Courts  of 


law  must  take  notice  that  the  plain- 
tiff could  have  no  right  to  sue  in 
his  own  name  upon  the  contract 
in  the  Courts  of  the  country  where 
such  contract  was  made  ;  and  that 
such  being  the  case  there,  we  must 
hold  in  our  Courts  that  he  can 
have  no  right  of  suing  here."  See 
also  Bnrrotas  v.  JemimOy  2  Stra. 
733  ;  Alves  v.  Hodgsot^  7  T.  R. 
241 ;  SudlotvY.  The  Dutch  Ehmish 
Bailway  Companpy  21  Beav.  43 ; 
ScoU  V.  Filkingtony  2  B.  &  a  11  ; 
Branley  v.  The  South  JSastem 
Bailway  Company,  12  C.  B.  (N.  S.) 
63,  72. 

Upon  the  same  principle,  if 
personal  chattels  are  sold  in  a 
maimer  binding  according  to  the 
law  of  the  country  in  which  they 
are  disposed  of,  that  disposition 
is  binding  in  this  country.  Thus, 
in  Cammell  v.  Sewell,  5  H.  «fe  N. 
728,  a  cargo  of  deals  was  shipped 
on  board  a  Prussian  vessel,  "  Au- 
gusta Bertha,"  by  Russian  mer- 
chants at  Onega,  for  an  English 
firm  carrying  on  business  at  Hull. 
The  vessel  struck  on  the  rocks  on 
the  coast  of  Norway,  but  the 
cargo  was  landed  safely.  A  survey 
waa  held,  when  the  surveyors  re- 
commended, as  best  for  all  parties, 
that  the  ship  and  cargo  should  be 
sold,  and  the  cargo  was  sold  ac- 
cordingly. It  appeared  that  by 
the  law  of  Norway,  though  the 
captain  might  not  under  such  cir- 
cumstances be  able  to  justify  the 
sale  as  between  himself  and  the 
owners  of  the  cargo,  jm  iimocent 
purchaser  would  have  a  good  title 
to  the  property  bought  at  such 
sale.    It  was  held  by  the  Court 
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of  Exchequer  Chamber  (dissen- 
tiente,  ByUs  J.),  affirming  the  deci- 
sion of  the  Court  of  Exchequer 
(3  H.  &  N.  617),  that  the  sale  in 
Norway  bound  the  property,  and 
that  the  goods  having  come  to 
this  country,  the  owner  claiming 
under  such  sale  had  ft  good  title 
to  them  as  against  the  under- 
writers to  whom  the  cargo  had 
been  abandoned.  "We  think," 
said  Crompioriy  J.,  "that  the  law 
on  this  subject  was  correctly  stated 
by  the  Lord  Chief  Baron  in  the 
course  of  the  argument  in  the 
Court  below,  where  he  says,  *if 
personal  property  is  disposed  of 
in  a  manner  binding  according  to 
the  law  of  the  country  where  it  is, 
that  disposition  is  binding  eyery- 
where,'  and  we  do  not  think  that  it 
makes  any  difference  that  the  goods 
were  wrecked  and  not  intended 
to  be  sent  to  the  country  where 
they  were  sold.  We  do  not  think 
that  the  goods  which  were  wrecked 
here  would  on  that  account  be  the 
less  liable  to  our  laws  as  to  market 
overt  or  as  to  the  landlord's  right 
of  distress,  because  the  owner  did 
not  foresee  that  they  would  come 
to  England.  Very  little  authority 
on  the  direct  question  has  been 
brought  to  our  notice.  The  only 
case  which  seems  at  variance  with 
the  principles  which  we  have  enun- 
ciated is  the  case  of  the  ^  Eliza 
Comishy^  or  ^  Segredo'  (1  Ecc. 
&  Adm.  36),  before  the  judge  of 
the  Court  of  Admiralty.  If  this 
case  be  an  jmthority  for  the  pro- 
position that  the  law  of  a  foreign 
country  of  the  nature  of  the  law 
of    Norway,    as   proved    in    the 


present  case,  is  not  to  be  regarded 
by  the  Courts  of  this  country,  and 
that  its  effect  as  to  passing  pro- 
perty in  the  foreign  country  is  to 
be  disregarded,  we  cannot  agree 
with  the  decision;  and,  with  all 
the  respect  due  to  so  high  an 
authority  in  mercantile  transac- 
tions, we  do  not  feel  ourselves 
bound  by  it  when  sitting  in  a 
Court  of  Error.  We  must  remark, 
also,  that  in  the  case  of  Freeman 
V.  The  East  India  Company  (5  B. 
&  Aid.  617),  the  Court  of  Queen's 
Bench  appears  to  have  assented  to 
the  proposition  that  the  Dutdi 
law,  as  to  market  overt,  might 
have  had  the  effect  of  passing  the 
property  in  such  case  if  the  cir- 
cumstances of  the  knowledge  of 
the  transaction  had  not  taken  the 
case  out  of  the  provisions  of  such 
law.  In  the  pi*esent  case,  which 
is  not  like  the  case  of  Freeman  v. 
The  East  India  Company  (5  B. 
&  Aid.  617),  the  case  of  an 
English  subject  purchasing  in  an 
English  colony  property  which  he 
was  taken  to  know  that  the  vendor 
had  no  authority  to  sell,  we  do 
not  think  that  we  can  assume  on 
the  evidence  that  the  purchase  was 
made  with  the  knowledge  that  the 
sellers  had  no  authority,  or  under 
such  circumstances  as  to  bring  the 
case  within  any  exception  to  the 
foreign  law,  which  seems  to  treat 
the  master  as  having  authority  to 
sell,  so  as  to  protect  the  innocent 
purchaser  where  there  is  no  repre- 
sentative of  the  real  owner.  It 
should  be  remarked  also  that 
Lord  Stowell,  in  the  passage  cited 
in  the  case  of  Freeman  v.   The 
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£asi   India  Company,  from    his 

judgment  in  the  case  of  the  *  Ora- 

Utudme '  {ante,  p.  30),  states  that 

if  the  master  acts  unwisely  in  his 

decision  as  to    selliag,   still    the 

foreign    purchaser   will    be    safe 

under  his  acts.    The  doctrine  of 

Lord  Stowell  agrees  much  more 

with  the  principles  on  which  our 

judgment  proceeds  than  with  those 

reported  to  have  been  approved  of 

in  the  case  of  the  ^  Eliza  Cornish ' 

(1  Ecc  &  Adm.  36),  as,  on  the 

eyidence  before  us,  we  cannot  treat 

the  original  purchaser  otherwise 

than  as  an  innocent  purchaser; 

and  as  the  law  of  Norway  appears 

to  us  on  the  evidence  to  give  a  title 

to  an  innocent  purdiaser,  we  think 

that  the  property  vested  in  him,  and 

in  the  defendants  as  sub-purchasers 

from  him,  and  that  having  once  so 

vested  it  did  not  becomedivestedby 

its  being  subsequently  brought  to 

this  countiy,  and,  therefore,  that  the 

judgmentof  the  Court  of  Exchequer 

should  be  affirmed."  See  also  Jmrti^ 

V.  Caatrique,  8  C.  B.  (N.  S.)  405. 

But  although  a  contrapt  may  be 
valid  in  the  country  where  it  was 
entered  into,  it  will  not  be  enforced 
in  this  country,  if  it  is  of  an  im- 
moral character,  or  is  made  in  fraud 
of  the  laws  of  this  country.  This 
subject  was  fully  discussed  in  the 
case  otHohnan  v.  Johnson  (1  Cowp. 
34:1),  where  however  the  contract 
was  held  to  be  good  upon  the 
ground  that  the  plaintiffs  were  not 
mixed  up  with  the  illegal  conduct 
of  the  defendant,  although  they 
were  aware  of  his  intentions.  There 
the  plaintiffs,  who  were  inhabitants 
of  Dunkirk,  sold  and  delivered  a 


quantity  of  tea,  for  the  price  of 
which  the  action  was  brought,  to 
the  order  of  the  defendant,  know- 
ing it  was  intended  to  be  smuggled 
by  him  into  England.  They  how- 
ever had  no  concern  in  the  smug- 
gling scheme  itself,  but  merely  sold 
the  tea  to  the  defendant  as  they 
would  have  done  to  any  other  per- 
son in  the  ordinary  course  of  their 
trade :  it  was  held  by  Lord  Mans- 
field, 0.  J.,  that  they  were  entitled  to 
recover.the  debt.  "  The  question,'* 
said  his  Lordship,  ^^  is  whether  in 
this  case  the  plaintiff's  demand  is 
founded  upon  the  ground  of  any 
inmioral  act^  or  contract,  or  upon 
the  ground  of  his  being  guilty  of 
anything  which  is  prohibited  by  a 
positive  law  of  this  country.  An 
immoral  contract  it  certsdnly  is 
not ;  for  the  revenue  laws  them- 
selves, as  well  as  the  offences 
against  them,  are  9HI  posiUvi  jims. 
What  then  is  the  contract  of  the 
plaintiff?  It  is  this :  being  a  resi- 
dent and  inhabitant  of  Dunkirk 
together  with  his  partner,  who 
was  bom  there,  he  sells  a  quantity 
of  tea  to  the  defendant^  and  de- 
livers it  at  Dunkirk  to  the  defend- 
ant's order,  to  be  paid  for  in  ready 
money  there,  or  by  bills  drawn  per- 
sonally upon  him  in  England.  This 
is  an  action  brought  merely  for 
goods  sold  and  delivered  at  Dun- 
kirk, and  giving  credit  for  them. 
The  contract  is  complete,  and  no- 
thing is  left  to  be  done.  The  seller, 
indeed,  knows  what  the  buyer  is 
going  to  do  with  the  goods,  but  has 
no  concern  in  the  transaction  it- 
self It  is  not  a  bargain  to  be  paid 
in  case  the  vendee  should  succeed 
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in  landing  the  goods ;  bat  the  in- 
terest of  the  vendor  is  totally  at 
an  end,  and  his  contract  complete 
by  the  delivery  of  the  goods  at 
Dunkirk.  To  what  a  dangerous 
extent  would  this  go  if  it  were  to 
be  held  a  crime!  If  contraband 
clothes  are  bought  in  France,  and 
brought  home  hither,  or  if  glass 
bought  abroad,  which  ought  to  pay 
a  great  duty,  is  run  into  England, 
shall  the  French  tailor  or  the  glass- 
manufacturer  stand  to  the  risk 
or  the  loss  attending  their  being 
run  into  England  ?  Clearly  not. 
Debt  follows  the  person,  and  may 
be  recovered  in  England,  let  the 
contract  of  debt  be  made  where  it 
will ;  and  the  law  allows  a  fiction 
for  the  sake  of  expediting  the  re- 
medy. Therefore  I  am  clearly  of 
opinion,  that  the  vendors  of  these 
goods  are  not  guilty  of  any  offence, 
nor  have  they  transgressed  against 
the  provisions  of  any  Act  of  Par- 
liament. I  am  veiy  glad  the  old 
books  have  been  looked  into.  The 
doctrine  Huberus  lays  down,  is 
founded  in  good  sense,  and  upon 
general  principles  of  justice.  I  en- 
tirely agree  with  him.  He  puts 
the  general  case  in  question  thus 
(Tit.  De  Conflictu  L^um,  voL  ii. 
p.  539) :  *  In  certo  loco  morces 
qucedam  prohibitce  sunt.  Si  vm- 
dcmtur  tbi,  contractus  est  nulhcs. 
Verunty  si  merx  eadem  alibi  sit 
vmditOy  ubi  non  erat  interdicta, 
emptor  condemnabitur^  quia  con- 
tractus inde  ab  initio  validus  fuitJ 
Translated  it  might  be  rendered 
thus :  In  England,  tea  which  has 
not  paid  duty  is  prohibited,  and 
if  sold  there  the  contract  is  null 


and  void.  But  if  sold  and  delivered 
at  a  place  where  it  is  not  pro- 
hibited, as  at  Dunkirk,  and  an  ac- 
tion is  brought  for  the  price  of  it 
in  England,  the  buyer  shall  be 
condenmed  to  pay  the  price;  be- 
cause the  original  contract  was 
good  and  valid.  He  goes  on  thus : 
^  Yerum  si  merces  venditse  in  altero 
loco,  ubi  prohibitas  sunt,  essent  tra- 
dendae,  jam  non  fieret  condemnatio, 
quia  repugnaret  hoc  juri  et  com- 
mode reipublicae  quae  merces  pro- 
hibuit.*  Apply  this  in  the  same 
manner, — But  if  the  goods  sold 
were  to  be  delivered  in  JBngland, 
where  they  are  prohibited^  the  con- 
tract is  void,  and  the  buyer  shall 
not  bring  an  action  for  the  pries, 
because  it  would  be  an  mconvem- 
ence  and  pr^udice  to  the  state  if 
such  an  action  could  be  mamtamed, 

"The  gist  of  the  whole  turns  upon 
this :  that  the  conclusive  delivery 
was  at  Dunkirk.  If  the  defendant  . 
had  bespoke  the  tea  at  Dunkiric 
to  be  sent  to  England  at  a  certain 
price,  and  the  plaintiff  had  under- 
taken to  send  it  into  England,  or 
had  had  any  concern  in  the  run- 
ning it  into  England,  he  would 
have  been  an  offender  against  the 
laws  of  this  country.  But  upon 
the  ^ts  of  the  case,  from  the  first 
to  the  last,  he  clearly  has  offended 
against  no  law  of  England."  See 
also  Pellecat  v.  Angell,  2  Cromp. 
Mees.  <&  B.  811 ;  Eposito  v.  Bow- 
dm,  7  Ell.  &  BL  763. 

It  is  clear  therefore  that  if  in 
Holman  v.  Johnson  the  goods  had 
beensmuggledinto  England  in  pur- 
suance of  a  contract  or  of  any  act 
done  by  the  vendors  to  enable  the 
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defendant  to  smuggle  Buch  goods, 
the  plaintiffs  would  have  been  un- 
snccessftQ  in  their  action,  becaoso 
although  such  contract  would  have 
been  yalid  by  the  law  of  France  (as 
no  nations  pay  any  regard  to  the 
rerenue  laws  of  other  nations),  yet 
as  it  would  have  been  prejudicial 
to  this  country,  and  made  in  fraud 
of  its  laws,  our  Courts  would  not 
have  lent  their  assistance  to  en- 
foiice  it.  Thus  in  WaymeU  y.  Reed^ 
5  T.  R  599,  the  plaintiff,  a  foreign- 
er,  living  at  Lisle,  sold  the  defen- 
dants a  quantity  of  lace,  which  he 
knew  was  intended  to  be  smug- 
gled into  England,  and  for  that 
purpose  it  was  packed  up  for  them, 
pursuant  to  their  direction,  in  a 
peculiar  manner,  for  its  more  easy 
conyeyance  without  discovery.  It 
was  held  by  the  Court  of  King's 
Bench,  that  the  plaintiff  could  not 
recover  the  value  of  the  goods.  "It 
is  not  necessary,"  said  Lord  Ken- 
yoHj  **  to  inquire  now  whether  or 
not  it  be  immoral  for  a  native  of  one 
country  to  enter  into  a  contract  with 
the  subject  of  another,  to  assist  the 
latter  in  defrauding  the  revenue 
laws  of  his  country?  It  is  sufficient, 
in  order  to  dispose  of  this  case,  to 
advert  to  the  distinction  laid  down 
by  Lord  Mansfield  in  Holman  v. 
Johnson  (1  Cowp.841,  ante,  p.  253), 
to  which  I  entirely  subscribe,  that 
where  the  contract  and  delivery  of 
goods  are  complete  abroad,  and  the 
seller  does  not  act  to  assist  the 
smuggling  them  into  this  country, 
snch  a  contract  is  valid,  and  may 
be  recovered  upon  here.  But  here 
the  plaintiff  was  concerned  in  giv- 
ing  assistance  to  the  defendants 


to  smuggle  the  goods,  by  packing 
them  in  the  manner  most  suitable 
for,  and  with  intent  to  aid  that 
purpose.  He  cannot  therefore  re- 
sort to  the  laws  of  this  country  to 
assist  him  in  carrying  this  contract 
into  execution.  What  was  said 
by  Lord  Mamfisld  at  the  end  of 
Holman  v.  Johnson  comes  up  to  the 
present  case."  See  also  Glugas  v. 
Pmaluna,  4  T.  E.  466  ;  Biggs  v. 
Lawrencsy  3  T.  E.  454. 

Mr.  Justice  Story,  in  his  Conflict 
of  Laws,  states  that  "there  seems 
a  strong  inclination  in  the  Courts  of 
law  to  hold,  that  if  a  contract  is  made 
in  foreign  parts  by  a  citieen  or  suJh 
ject  of  a  country  for  the  sale  of  goods 
which  he  knows  are  to  be  smuggled 
in  violation  of  the  laws  of  his  own 
country,  he  shall  not  be  permitted 
to  enforce  it  in  the  Courts  of  his 
own  country,  although  the  contract 
of  sale  is  complete,  and  might  be 
enforced  in  the  like  case  of  a 
foreigner."  §  255.  It  is  presumed 
the  learned  writer  means  that  mere 
knowledge  of,  without  any  overt 
act  of  assistance  in  effecting,  a 
fraud  upon  the  laws  of  a  country, 
although  it  would  not  be  a  bar  to 
a  foreigner,  might  preclude  a  sub- 
ject from  proceeding  in  the  Courts 
of  such  country  to  enforce  a  con- 
tract. The  English  cases  cited,  not- 
withstanding the  dicta  of  some  of 
the  Judges,  seem  scarcely  to  bear 
out  the  supposed  distinction,  for  in 
the  first  of  them.  Biggs  v.  Lanvrmce, 
3  T.R.  454, 457,  it  appears  that  the 
goods  supplied  in  Guernsey,  viz. 
spirits,  "were  sent  in  slings  and 
half-ankers,  ready  for  smuggling ;" 
and  in  the  second  case,  Glvgas  v. 


Digitized  by 


Google 


266 


DON  V.   LIPPMANN. 


Pmaluna,  4  T.  R.  466, 468,  which 
also  arose  upon  spirits  sold  in 
Guernsey,  "the  pkintiff  was  as- 
sisting in  the  act  of  smuggling,  by 
means  of  packing  the  goods ;  for 
the  spirits  were  delivered  in  ankers 
which  are  used  for  the  purpose  of 
smuggling."  The  overt  acts  there- 
fore in  these  two  cases  clearly 
brought  them  within  the  principle 
of  the  case  of  Waymell  v.  Seed, 

The  distinction,  however,  alluded 
to  was  certainly  taken  by  some  of 
the  learned  Judges  in  the  two 
last-mentioned  cases,  although  it 
was  not  material  to  the  decisions. 
And  with  reference  to  it,  Story 
justly  observes,  "The  truer  doctrine 
would  seem  to  be,  to  make  no  dis- 
tinction whatsoever  between  the 
case  of  a  sale  between  citizens  or 
subjects,  and  the  case  of  a  sale 
between  foreigners ;  but  to  hold 
the  contract  in  each  caae  to  be 
utterly  incapable  of  being  enforced, 
at  least  in  the  Courts  of  the  coun- 
try whose  laws  are  thus  designedly 
sought  to  be  violated.  Sound 
morals  and  a  due  regard  to  inter- 
national justice  seem  equally  to 
appro<re  such  a  conclusion."  Stor. 
Gonfl.  Laws,  §  255. 

But  a  contract  will  be  valid  in 
this  country  although  it  may  be 
entered  into  in  evasion  of  the  re- 
venue laws  of  another  country. 
See  Boucher  v.  Lawson^  Ga.  t. 
Hardw.  85 ;  Lever  v.  Fktcher,  1 
Park.  Mar.  Ins.  506 ;  Plamhe  v. 
Fletcher^  1  Doug.  251 ;  Simeon  v. 
Bazett,  2  Mau.  «fe  S.  94 ;  S.  G.,  on 
appeal,  nom.  Bazett  v.  Meyer^  5 
Taunt.  824 ;  Sharp  v.  Taylor,  2 
Phil.  Gh.  Rep.  801. 


If  a  contract  entered  into  in  a 
foreign  country  be  contrary  to 
morality,  it  cannot  be  enforced  in 
the  Gourts  of  this  country,  even 
although  it  might  have  been  en- 
forced in  the  country  where  it  was 
made.  "  In  many  countries,"  says 
Lord  Mansfield,  "  a  contract  may 
be  maintained  by  a  courtesan  for 
the  price  of  her  prostitution ;  and 
one  may  suppose  such  an  action  to 
be  brought  here,  upon  such  a  con- 
tract which  arose  in  such  a  coun- 
try; but  that  would  not  be  allowed 
in  this  country."  Bohinson  t. 
Bland,  2  Burr.  1084. 

Although  gambling  debts  con- 
tracted in  this  country,  as  well  as 
securities  given  for  them,  even  in 
a  foreign  country,  are  void  and  can- 
not be  recovered  in  this  country 
{Wynne  v.  Callander,  1  Russ.  293), 
nevertheless  it  seems  that  gambling 
of  itself  is  not  considered  to  be  so 
contrary  to  morality,  as  to  prevent 
money  won  at  play,  or  lent  for  the 
purpose  of  gambling,  in  a  country 
where  the  games  in  question  are 
not  illegal,  fix)m  being  recovered 
in  the  Gourts  of  this  country.  See 
Quarrier  v.  Colston,  1  Phil.  Gh.  Rep. 
147.  But  see  and  consider.the  re- 
marks of  Lord  Mansfield,  G.  J.,  in 
Bohinson  v.  Bland,  2  Burr.  1077. 

Another  class  of  contracts  en- 
tered into  abroad  may  be  here 
noticed,  which  our  Gourts  will  not 
enforce  on  account  of  their  being 
contrary  to  public  policy,  viz. 
where  subjects  of  our  own  country 
enter  into  engagements  abroad,  to 
raise  money  to  support  the  subjects 
of  a  Government  in  amity  with  our 
own,  in  hostilities  against  their  own 
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Government  {De  WU(z  y.  ffm- 
dricks,  2  Bing.  314 ;  9  J.  B.  Moore, 
586 ;  Janes  v.  Garcia  Del  Rto,  1 
T.  &  R.  297)  ;  so  likewise  where 
a  contract  is  entered  into  with  a 
countTy  not  recognized  by  this 
country,  onr  Courts  will  not  take 
any  step  to  enforce  it.  Thompson 
T.  Potcles,  2  Sim.  194 ;  Taylor  v. 
Barclay^  ib.  213  ;  Jones  v.  Oc^cia 
Del  Rio,m.&  R.  297,  299  ;  and 
see  Mcumamara  y.  D'Evereux^  3 
L.  J.  Ch.  156. 

As  in  our  law  slavery  is  not 
recognized,    but     is    considered 
^against  the  law  of  nature  and 
the  law  of  God,"  the    question 
has  arisen,  and  with  much  con- 
flict of  opinion,  as  to  whether  our 
Courts  will  entertain  any  action 
upon  contracts   for    the  sale   of 
Blaves,  entered  into  in  a  country 
-where  slaves  are  saleable  by  law, 
and  slavery  is  lawful.    See  Forbes 
T.  Cochrane,  2  B.  &  Cress.  470, 
471,  where  Best,  J.,  says  : — "  It  is 
a  matter  of  pride  to  me  to  recol- 
lect that  whilst  economists  and 
politicians  were  recommending  to 
the  legislature  the  protection  of 
the  trafi&c  in  slaves,  and  senators 
were  framing  statutes  for  its  pro- 
motion, and  declaring  it  a  benefit 
to  the  country,  the  Judges  of  the 
land,  above  the  age  in  which  they 
lived,    standing    upon    the    high 
ground  of  natural  right,  and  dis- 
daining to  bend  to  the  lower  doc- 
trine of  expediency,  declared  that 
filayery  was  inconsistent  with  the 
genius  of  the  English  constitution, 
and  that  human  beings  could  not 
be  the  subject-matter  of  property. 
As  a  lawyer,  I  speak  of  that  early 


determination  (Somerseifs  case, 
Loflt*s  Rep.  1 5  20  Howell's  State 
Trials  79),  when  a  different  doc- 
trine was  prevailing  in  the  senate, 
with  a  considerable  degree  of  pro- 
fessional pride.  I  say  there  is  not 
any  decided  case  in  which  the 
power  to  maintain  an  action  aris- 
ing out  of  the  relation  of  master 
and  slave  has  been  recognized  in 
this  countiy.  I  am  aware  of  the 
case  in  Levinz  {Butts  v.  Penny,  2 
Lev.  201),  but  Uiere  the  question 
was  never  decided,  and  if  it  had 
been,  in  the  case  of  Smith  v.  Ooidd 
(2  Ld.  Raym.  1274)  the  whole  Court 
declared  that  the  opinion  there 
expressed  is  not  law.  And  the 
same  had  before  been  said  by  Lord 
Bolt  in  the  case  of  Chamberlain  y. 
Harvey  (1  Ld.  Raym.  146).  The 
case  of  Smith  v.  Broumand  Cooper 
(2  Salk.  666)  has  been  misunder- 
stood. It  has  been  supposed  to 
establish  the  position,  that  an 
action  may  be  maintained  here  for 
the  price  of  a  negro,  provided  the 
sale  took  place  in  a  country  where 
negroes  were  saleable  by  law.  But 
that  point  was  not  decided.** 

But  as  the  slave-trade  is  not 
contrary  to  international  law,  or 
what  may  be  termed  the  common 
law  of  nations,  it  has  been  held 
that  a  foreigner  who  is  not  prohi- 
bited from  carrying  on  the  slave- 
trade  by  the  laws  of  his  own  coun- 
try, may  in  a  British  Court  of  jus- 
tice recover  damages  sustained  by 
him  in  respect  of  the  wrongful 
seizure,  by  a  British  subject,  of  a 
cargo  of  slaves  on  board  of  a  ship 
then  employed  by  him  in  carrying 
on  the  African  slave-trade.    Mad- 
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razo  V.  Wtlles,  8  B.  &  Aid.  353 ; 
and  Bee  Le  Louts,  2  Dods.  Adm. 
Eep.  210. 

In  the  recent  ease  of  Santos  y. 
niidgey  8  C.  B.  K.  8.  861,  this 
subject  was  mnehdiscoBsed.  There 
the  defendants,  British  subjects, 
resident  and  domiciled  in  Great 
Britain,  being  possessed  of  certain 
slaves  in  the  Brazils,  where  the 
purchase  and  holding  of  slaves  is 
lawful,  contracted  with  the  plain- 
tiff, a  Brazilian  subject  domiciled 
in  the  Brazils,  to  sell  them  to  him 
to  be  used  and  employed  there. 
Some  of  the  slaves  had  been  pur- 
chased by  the  defendants  in  the 
Brazils  after  the  passing  of  the 
5  Geo.  4,  c.  113,  but  before  the 
passing  of  the  6  &  7  Vict.  c.  98, 
for  the  purpose  of  being  employed 
in  the  working  of  certain  mines 
there  of  which  the  defendants  were 
the  proprietors.  The  rest  of  the 
slaves  were  the  offspring  of  those 
first  mentioned,  and  were  in  the 
possession  of  the  defendants  before 
the  passing  of  the  last-mentioned 
act.  It  was  held  by  the  majority 
of  the  Court  of  Exchequer  cham- 
ber, consisting  of  Bramwell,  B., 
Hill,  J.,  Channell,  B.,  and  Black- 
bum,  J.  (Pollock,  C.  B.,  and 
Wightman,  J.,  dissenting),  revers- 
ing the  judgment  of  the  Court  of 
Common  Pleas,  in  which  Willes,  J., 
Williams,  J.,  and  Byles,  J.,  Con- 
curred,— ^that  the  contract  might  be 
enforced  here,  there  being  nothing 
in  the  statutes  to  prohibit  a  con- 
tract by  a  British  subject  for  the 
sale  of  slaves,  lawfully  held  by  him 
in  a  foreign  country,  where  the  pos- 
session and  sale  of  slaves  is  lawftd. 


3.  By  what  Law  the  Form  of  a 
Contract  is  to  he  regulated. — ^A  con- 
tract made  in  a  foreign  country 
will  not  be  enforced  elsewhere,  un- 
less it  is  executed  with  the  forma 
and  solemnities  required  by  such 
country,  for  a  compliance  with 
them  can  be  deemed  as  the  only 
criterion  of  the  intention  to  enter 
into  such  contract.  Warrender  v. 
Warrender,  9  Bligh,  111.  Thus 
it  was  held,  in  Alves  v.  Hodgson  (7 
T.  R.  241),  by  the  Court  of  Kin^s 
Bendi,  that  a  man  could  not  reco- 
ver upon  an  unstamped  promissory 
note  given  in  Jamaica,  the  laws  of 
which  country  required  a  stamp. 
"  It  is  said,"  observed  Lord  Ken» 
yon,  "that  we  cannot  take  notice  of 
the  revenue  laws  of  a  foreign  coun- 
try ;  but  I  think  we  must  resort  to 
the  laws  qfthe  country  in  which  the 
note  wasmade,  and  unless  it  be  good 
there,  it  is  not  obligatory  in  a  Court 
of  law  here,"  See  also  Clegg  v. 
i^^,  3  Camp.  166.  In  the  two  sub- 
sequent cases  of  Wynne  v.  Jackson^ 
2  Buss.  351,  and  James  v.  Cather^ 
wood,  3  DowL  &  By.  190,  it  was 
held,  that  though  a  stamp  was  re- 
quisite in  a  foreign  oountiyy  its 
absence  fix)m  a  document  upon 
which  proceedings  were  taken  in 
this  country  was  immaterial.  In 
the  latter  case.  Lord  Tenierden, 
C.  J.,  observed,  "  It  has  been  set- 
tled, or  at  least  considered  as  set- 
tled ever  since  the  time  of  Lord 
Hardwicke,  that  in  a  British  Court 
we  cannot  take  notice  of  the  re- 
venue laws  of  a  foreign  state.  It 
would  be  productive  of  prodigious 
inconvenience,  if  in  every  case  in 
which  an  instrument  was  executed 
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in  a  foreign  coontiy,  we  were  to 
receiye  in  evidence  what  the  law 
of  that  country  was,  in  order  to 
ascertain  whether  the  instmment 
was  or  was  not  valid." 

With  reference  to  the  observa- 
tions of  the  learned  Judge  in  this 
case,  it  is  perfectly  true  that  in  this 
conntry  it  is  no  objection  to  the 
validity  of  a  contract  that  it  offends 
against  the  revenue  laws  of  an- 
other country,  as  in  the  case  of 
smuggling;  but  in  the  case  under 
discussion,  the  question  is  whether 
the  instmment  has  been  executed 
with  all  the  formalities  required  by 
law  of  the  place  where  the  contract 
is  entered  into ;  and  with  respect 
to  the  objection  of  the  inconveni- 
ence of  receiving  in  evidence  what 
the  law  of  that  country  is,  in  order 
to  ascertain  whether  the  instru- 
ment is  or  is  not  valid,  that  falls 
entirely  to  the  ground,  for  that 
would  be  merely  to  ascertain  a  fact 
which  the  Courts  are  continually  in 
the  habit  of  doing.  See  Story, 
Conflict  of  Laws,  §  260  n.  In  the 
recent  case  of  Brisiow  v.  Seque- 
vilby  5  Exch.  275,  an  action  was 
brought  to  recover  back  £200  paid 
by  the  plaintiff  to  the  defendant 
for  shares  in  a  projected  mining 
companj  in  Westphalia.  At  the 
taial,  Alderson,  B.,  admitted  un- 
stamped receipts  put  in  by  the 
plaintiff  to  prove  the  payment  of 
the  purchase-money,  the  learned 
Judge  at  the  same  time  expressing 
an  opinion  that  it  had  not  suflici- 
ently  been  proved  that  by  the  law 
in  force  where  the  receipts  were 
given  tjiey  would  be  inadmissible 
for  want  of  a  stamp.    On  motion 


a  rule  for  a  new  trial  was  refused, 
Eol/e^  B.,  observing,  "  I  agree  that 
if  for  want  of  a  stamp  a  contract 
made  in  a  foreign  country  is  votdy 
it  cannot  be  enforced  here.  But 
if  Alves  V.  Hodgson  meant  to  de- 
cide that  where  a  stamp  is  required 
by  the  revenue  laws  of  a  foreign 
state  before  a  document  can  be  re- 
ceived in  evidence  there,  it  is  in- 
admissible in  this  country,  I  en- 
tirely disagree." 

A  striking  illustration  of  the 
rule  is  to  be  found  in  Ouepratte  v. 
Toung^  4  De  6ex  &  Sm.  217,  where 
a  married  woman  and  her  husband, 
domiciled  in  France,  entered  into 
a  contract  in  England  with  respect 
to  an  interest  ia  the  English  funds 
belonging  to  the  wife.  The  con- 
tract, though  duly  executed  as  re- 
quired by  the  English  law,  did  not 
comply  with  the  formalities  pre- 
scribed by  the  French  law,  which 
requires  that  there  should  be  as 
many  original  instruments  as  there 
are  distinct  parties  to  the  contract. 
It  was  held  however  by  Sir  J.  L. 
Knight  Bruce,  V.  C,  that  the  Eng- 
lish law  regulated  the  form  of  the 
contract,  and  that  it  was  therefore 
valid.  See  also  Benham  v.  Mom- 
ington,  3  C.  B.  133. 

So  in  The  Peninsular  and  Ori- 
ental Steam  Navigation  Company 
V.  Shand,  3  Moo.  P.  C.  C.  272,  a 
passenger  by  an  English  vessel 
belonging  to  an  Englidi  company, 
from  Southampton  to  Mauritius, 
vid  Alexandria  and  Suez,  took  and 
signed  a  ticket,  in  the  body  of 
which  the  engagement  of  the  com- 
pany was  stated  to  be  subject  to 
the  conditions  and  regulations 
s  2 
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endorsed  thereon,  among  which 
was  this  clause  :  "  The  Company 
do  not  hold  themselves  liable  for 
damage  to,  or  loss,  or  detention 
of  passengers'  baggage."  A  pack- 
age of  baggage  being  lost  during 
the  voyage,  the  passenger  sued 
the  company  in  the  Supreme 
Court  at  Mauritius  for  damages 
for  the  loss.  That  Court  held 
that  the  contract  was  governed 
by  the  French  law  in  force  in 
Mauritius,  and  held  that  the  com- 
pany were  liable.  It  was  held  by 
the  judicial  committee  of  the 
Privy  Council  reversing  the  de- 
cision of  the  Court  below  ;  first, 
that  it  was  a  contract  to  be  inter- 
preted by  the  law  of  England,  the 
place  where  the  contract  was 
made ;  secondly,  that  (as  neither 
the  Carriers'  Act,  11  Geo.  IV. 
and  1  Will.  IV.  c.  68,  nor  the  Rail- 
way and  Canal  Act,  17  &  18  Vict. 
c.  81,  applied),  the  company,  as 
carriers  at  common  law,  had  power 
to  limit  their  common  law  liabi- 
lity by  special  agreement,  and  that 
the  limitation  imposed  by  the 
stipulations  endorsed  on  the  ticket 
with  respect  to  any  loss,  exempted 
the  company  firom  responsibility 
for  the  loss  of  the  baggage.  "  The 
general  rule,"  said  Turner^  L.  J., 
"  is  that  the  law  of  the  country 
where  a  contract  is  made  governs 
as  to  the  nature,  the  obligation, 
and  the  interpretation  of  it.  The 
parties  to  a  contract  are  either  the 
subjects  of  the  power  there  ruling 
or,  as  temporary  residents,  owe  it  a 
temporary  allegiance;  in  either  case 
equally  they  must  be  understood  to 
submit  to  the  law  there  prevailing, 


and  to  agree  to  its  action  upon 
their  contract.  It  is  of  course  im- 
material that  such  an  agreement 
is  not  expressed  in  terms ;  it  is 
equally  an  agreement  in  fact^  pre- 
sumed dejure,  and  a  foreign  Court 
interpreting  or  enforcing  it  on 
any  contrary  rule  defeats  the  in- 
tention of  the  parties  as  well  as 
neglects  to  observe  the  recognised 
comity  of  nations.  «  .  .  This  is  a 
contract  made  between  British 
subjects  in  England,  substantially 
for  safe  carriage  from  Southamp- 
ton to  Mauritius.  The  per- 
formance is  to  commence  in  an 
English  vessel,  in  an  English 
port,  to  be  continued  in  vessels 
which  for  this  purpose  carry  their 
country  with  them." 

4.  According  to  what  Law  a  fo- 
reign Gontrc^t  is  to  he  consimsd. — 
Assuming  that  a  contract  entered 
into  in  a  foreign  country  is  such 
as  there  is  no  objection  against 
enforcing  it  in  another,  thequestion 
next  arises,  according  to  what  rule 
is  the  contract  to  be  there  con- 
strued ?  and  it  appears  to  be  clear 
that  the  law  of  the  country  where 
the  contract  was  entered  into  must 
furnish  the  rule  both  as  to  its  na- 
ture, and  extent  of  obligation,  and 
interpretation.  Fergussor^y.Fyffe^ 
8  C.  &  F.  140 ;  see  also  Campbell  v. 
Dent,  2  Moo.  P.  C.  C.  292  ;  The 
Peninsular  and  Oriental  Steam 
Navigation  Company  v.  Shandy  3 
Moo.  P.  C.  C.  272. 

With  regard  to  the  law  of  the 
country  furnishing  us  with  the 
rule  for  ascertaining  the  nature  of 
a  contract,  we  may  cite  the  case 
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of  Borrows  v.  Jemino  (2  Str.  783 ; 
2  Eq.  Cas.  Ab.  526);  there  a  bill 
having  been  drawn  npon  a  person 
at  Leghorn,  he  accepted  it ;  the 
drawer  having  failed,  the  acceptor 
discharged  himself  of  the  accept- 
ance bj  a  snit  instituted  at  Leg- 
horn, whereby  his  acceptance  was 
Tacated,  inasmuch  as,  according  to 
the  law  of  that  country  (differing 
firom  the  law  of  England,  by  which 
an  acceptor  is  liable  in  all  events), 
if  a  bill  be  accepted  and  the  drawer 
fails,  and  the  acceptor  has  not  suf- 
ficient effects  of  the  drawer  in  his 
hands  at  the  time  of  the  accept- 
ance, the  acceptance  becomes  void. 
Proceedings  having  been  taken  in 
England,  Lord  Chancellor  King 
was  of  opinion,  that  the  cause  was 
to  be  determined  according  to  the 
local  laws  of  the  place  where  the 
bill  was  negotiated,  and  the  accept- 
ance of  the  bill  having  been  va- 
cated and  declared  void  by  a  com- 
petent jurisdiction,  he  thought  that 
sentence  was  conclusive  and  bound 
the  Courts  here.    See  also  Wynne 
V.  Calendar,  1  Euss.  293 ;  Allen  v. 
KembU,  6  Moo.  P.  0.  C.  314. 

The  extent  of  the  obligation  to 
which  a  person  renders  himself 
liable  by  a  contract,  wiU  depend 
upon  the  law  of  the  country  where 
he  enters  into  it,  and  not  upon  the 
law  of  the  country  where  he  seeks 
to  enforce  it.  For  instance,  if  a 
person  entitled  to  a  Scotch  heri- 
table bond,  which  is  a  primary 
charge  upon  realty  in  that  coun- 
try, were  to  obtain  payment  from 
the  heir,  the  latter  would  not  be 
able  to  take  proceedings  in  Eng- 
land to  be  exonerated  out  of  the 


personal  estate  there  (Drummond 
V.  Drummond,  6  Bra  P.  C.  601, 
TomL  ed. ;  Elliott  v.  Lord  Minto, 
6  Madd.  16),  although  it  is  clear 
that  in  the  case  of  an  English 
bond  or  a  Scotch  moveable  debt 
paid  out  of  the  proceeds  of  Scotch 
realty,  the  heir  would  be  entitled 
to  ask  for  exoneration  out  of  per- 
sonal assets  of  the  debtor  adminis- 
tered in  England.  Earl  of  Win- 
Chelsea  v.  Oaretty,  2  Keen.  293. 

Again,  if  by  the  law  of  the  coun- 
try where  a  contract  is  made,  no 
personal  obligation  is  created,  but 
a  right  only  is  conferred  of  pro- 
ceeding in  rem,  such  contract  will 
not  be  held  to  raise  a  personal  ob- 
ligation in  the  country  where  the 
contract  is  enforced.  Melan  v. 
The  Duke  de  Fitzjamee,  1  Bos.  <& 
Pull.  138,  141,  142,  143. 

Upon  the  same  principle,  inas- 
much as  by  the  law  of  France  an 
indorsement  in  blank  does  not 
transfer  any  property  in  a  bill  of 
exchange,  it  was  held  in  the  Court 
of  Common  Pleas,  in  Trimhey  v. 
Vignier,  1  Bing.  N.  C.  151,  that 
the  holder  of  a  bill  drawn  in  France 
and  indorsed  there  in  blank  can- 
not recover  against  the  acceptor. 
"The  question," said  Tindal,G.J., 
"is  whether  the  law  of  France, 
by  which  the  indorsement  in  blank 
does  not  operate  as  a  transfer  of 
the  note,  is  a  rule  which  governs 
and  regulates  the  interpretation 
of  the  contract^  or  only  relates  to 
the  mode  of  instituting  and  con- 
ducting the  suit;  for  in  the  for- 
mer case  it  must  be  adopted  by 
our  Courts  ;  in  the  latter  it  may 
be  altogether  disregarded,  and  the 
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suit  commenced  in  the  name  of 
the  present  plaintiff.  And  we  think 
the  French  law  on  the  point  above 
mentioned  is  the  law  by  which  the. 
contract  is  goTcmed,  and  not  the 
law  which  regulates  the  mode  of 
suing.    If  the  indorsement  has  not 
operated  as  a  transfer,  that  goes 
directly  to  the  point  that  there  is 
no  contract  upon  which  the  plain- 
tiff can  sue.   Indeed  the  difference 
in  the  consequences  that  would 
follow,  if  the  plaintiff  sues  in  his 
own  name  or  is  compelled  to  use 
the  name  of  the  former  indorser  as 
the  plaintiff  by  procuration,  would 
be  very  great  in  many  respects, 
particularly  in  its  bearing  on  the 
law  of  set-off ;  and  with  reference 
to  those  consequences  we  think 
the  law  of  France  falls  in  with  the 
distinction  aboye  laid  down,  that 
it  is  a  law  which  governs  the  con- 
tract itself,  not  merely  the  mode  of 
suing.    We  therefore  think  that 
our  Courts  of  law  must  take  notice 
that  the  plaintiff  could  have  no 
right  to  sue  in  his  own  name  upon 
the  contract  in  the  Courts  of  the 
country  where  such  contract  was 
made ;    and  that  such  being  the 
case  there,  we  must  hold  in  our 
Courts  that  he  can  have  no  right 
of  suing  here."    See  also  Cooper 
v.  The  Earl  of  Waldegr(we,  2  Beav. 
282  ;  Allm  V.  Kemble,  6  Moo.  P. 
0.  C.  314. 

As  a  general  rule,  when  a  con- 
tract made  in  one  country  is  put 
in  suit  in  the  Courts  of  law  of  an- 
other country,  the  interpretation 
of  the  contract  must  be  governed 
by  the  law  of  the  country  where 
the  contract  was  made.  ToxTindaly 


C.  J.,  in  Trmbey  v.  Vignier,  1  Buig. 
N.  C.  159.  See  also  De  la  Vega  y. 
Vianna,  1  B.  &  Ad.  284  ;  British 
Linen  Gompany\.  Drummond,  10 
B.  &  C.  903.  For  instance,  where 
a  bill  drawn  in  Ireland  was  sued 
upon  in  England  at  a  time  when 
the  currency  of  the  two  countries 
was  different,  it  was  held  that  the 
sum  was  payable  in  Irish  currency* 
See  Kearney  v.  King,  2  Bam.  & 
Aid.  301  ;  Sprowle  v.  Legge,  1  B. 
&  Cress.  16.  So  likewise,  "  in  the 
case  of  a  bill  drawn  at  A.,  it  primd 
facte  bears  interest  as  a  debt  at  A. 
would  do  if  nothing  else  appear.** 
Per  Alderson,  B.,  9  Exch.  31. 

The  country  where  a  bill  of  ex- 
change is  signed  and  indorsed,  is 
the  place  of  the  contract,  although 
blaiJcs  in  it  may  be  filled  up  in 
another  country.  ThuSyin  Snaiihy, 
Mingay,  1  Man.  &  Selw.  87,  where 
Bailey  &  Co.,  partners,  resident 
in  Ireland,  signed  and  indorsed  a 
copperplate  impression  of  a  bill  oi 
exchange  leaving  blanks  for  the 
date,  sum,  time  when  payable,  and 
name  of  the  drawee,  and  trans- 
mitted it  to  B.  in  England  for  his 
use,  who  filled  up  the  blanks  and 
negotiated  it,  the  Court  of  King^s 
Bench  held  that  this  was  to  be 
considered  a  bill  of  exchange  by 
relation  firom  the  time  of  the 
signing  and  indorsing  in  Ireland, 
and  consequently  that  an  English 
stamp  was  not  necessary.  "The 
only  act,"  said  Bailey,  J.,  "to 
pledge  the  credit  of  the  house  of 
Bailey  and  Co.  was  the  signature 
in  Ireland.  Suppose  the  person 
subscribing  his  name  as  drawer 
had  died  whilst  the  bill  was  on  its 
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pasBigey  and  afterwards  the  blanks 
had  been  filled  up  and  the  bill 
n^otiated  to  an  innocent  indorsee, 
I  should  think  that  in  that  case 
the  repreeentatires  of  the  party 
signing  the  bill  wonM  hare  been 
liaUe.  This  shows,  that  where  the 
whole  is  fiUed  np,  it  has  reference 
to  the  time  of  the  signatore,  which 
in  this  case  was  made  in  Ireland." 
Upcm  the  same  principle,  in  Bar- 
ker  V.  Sterm^  9  Exch.  684,  where 
a  person  in  Bararia  signed  as 
drawer  abiU  of  exchange,  and  sent 
it  with  a  consignment  of  goods  to 
his  correspond^it  in  London  for 
acceptance  by  the  purchaser  of 
the  goods,  and  the  correspondent 
haying  filled  np  the  blanks  by  in- 
serting the  date,  amount,  eta,  and 
having  got  the  bill  accepted  by  the 
defendant,  applied  it  to  his  own 
porpoaes  when  it  was  bond  fide  in- 
dorsed to  the  plaintifis,  it  was 
held  by  the  Court  of  Exchequer 
that  the  bill  was  not  an  inland 
bill,  and  therefore  did  not  require 
a  stamp. 

So  in  Sharpies  y.  Richard,  2  H. 
^  N.  57,  a  bill  drawn  and  indorsed 
at  Quebec  was  transmitted  by  post 
to  the  indorsee  at  Liverpool,  and 
presented  by  him  to  the  drawee, 
who  resided  in  England,  for  ac- 
ceptance. It  was  held  by  the 
CkHxrt  of  Exchequer  that  the  17  & 
18  Vict.  c.  83,  did  not  render  it 
necessary  for  the  indorsee  to  afl^  a 
stamp  on  such  bill  before  present- 
ing it  for  acceptance.  "  I  believe," 
said  Pollock,  G.  B.,  ''that  the  Act 
was  expressly  framed  to  exclude 
the  necessity  of  stamping  a  foreign 
bill  before  it  has  been  accq)ted  by 


the  drawee  here,  unless  it  has  been 
indorsed  or  negotiated  in  this 
country. 

Inhere,  however,  parties  enter 
into  a  contract  in  one  country  to 
he  performed  in  another,  that  con- 
tract as  to  its  validity,  nature,  ob- 
ligation, and  int«*pretation,  will  be 
governed  by  the  law  of  the  place 
of  performance.  Stor.  Conflict  of 
Laws,  §  280.  "  The  law  of  the 
place,"  says  Lord  Mansfield,  O.  J., 
"  can  never  be  the  rule,  where  tiie 
transaction  is  entered. into  with 
express  view  to  the  law  of  another 
country  as  the  rule  by  which  it  is 
to  be  governed."  Robinson  v. 
Bland,  2  Burr,  1078  ;  Duncan  v. 
Cannan,  18  Beav.  128  ;  7  De  0. 
Mac.  &  G.  78  ;  Este  v.  Smyth,  18 
Beav.  112  ;  Ftfe  v.  Round,  6  W.  R. 
282  ;  Bannatyne  v.  Barrington,  9 
Ir.  Ch.  Bep.  406  ;  Burgess  v. 
Richardson,  29  Beav.  487,  494  ; 
Van  Grutien  v.  Digby,  11  W.  R. 
(M.  R.)  280 ;  Grell  v.  Levy,  12 
W.R.(C.P.)378.  Thus  a  promis- 
sory note  payable  to  bearer,  made 
and  payable  in  England,  is  trans- 
ferrable  by  delivery  abroad,  al- 
though, by  the  law  of  the  country 
where  the  delivery  takes  place 
mere  delivery  is  inoperative.  Byles 
on  Bills,  385,  9th  ed.,  citing  De  le 
ChaumeUe  v.  Bank  of  England, 
2  B.  &  Ad.  385  ;  9  B.  &  C.  208. 
So  likewise  the  time  of  payment 
of  a  bill  is  to  be  calculated  accord- 
ing to  the  law  of  the  country 
where  the  bill  is  made  payable ; 
for  example,  the  days  of  grace. 
Byles  on  Bills,  385,  9th  ed. 

The  notice  of  dishonour  given 
and  received  in  a  foreign  country 
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mnst  be  regulated  by  the  law  of 
that  country.    Byles  on  Bills,  385, 
9th  ed.    And  not  only  the  protest, 
but  the  notice  of  dishonour,  trans- 
mitted fix)ni    a   foreign  country, 
must  be  regulated  by  the  law  of 
the  country  where  the  bill  is  pay- 
able,   lb.,  and  see  Rothschild  t. 
Curriey  1  Q.  B.  43  ;  there  in  an 
action  by  the  indorsee  against  the 
payee  and  indorser  of  a  bill  of 
exchange,  drawn  in  England  on, 
and  accepted  by,  a  French  house, 
both  plaintiff  and  defendant  being 
domiciled  in  England,  it  was  held 
by  the  Court  of  Queen's  Bench,  that 
due  notice  of  the  dishonour  by  the 
acceptor  was  part  of  the  contract, 
that  the  bill  being  made  payable 
by  the  acceptor   abroad,  was    a 
foreign  bill,  and  the  hx  loci  can- 
/ra<;/^«  must  therefore  prevail;  and 
that  it  was  sufficient  for  the  plain- 
tiff to  show  that  he  had  given  the 
defendants  such  notice  of  the  dis- 
honour   and    protest  as  was  re- 
quired by  the  law  of  France.    See 
also  Hirschfeld  v.  Smithy  1  Law 
Eep.  (C.  P.)  340. 

Upon  the  same  principle  it  has 
been  held  that  the  validity  of  a  bot- 
tomry bond,  taken  up  in  a  foreign 
port,  upon  a  foreign  ship,  freight 
and  cargo,  the  owners  of  the  cargo 
being  English,  and  the  ship  and 
cargo  being  proceeded  against  in 
England,  is  to  be  governed  by  the 
general  maritime  law  as  adminis- 
tered in  England,  and  not  by  the 
hz  loci  caniracHls,  or  the  law  of 
the  country  the  vessel  belongs  to. 
Duranty  v.  Hart.  2  Moo.  P.  C.  0. 
(N.  S.),  289  ;  and  see  Lloydy.  Oui- 
berty  1  Law  Rep.  (Q.  B.)  115,  125. 


Where,  however,  a  contract  of 
affreightment  does  not  provide 
otherwise,  as  between  the  parties 
to  the  contract,  in  respect  of  sea 
damage  and  its  incidents,  the  law 
of  the  country  to  which  the  ship 
belongs  must  be  taken  to  be  the 
law  to  which  they  have  submitted 
themselves.  Lloyd  v.  Owbert,  1 
Law  Rep.  (Q.  B.)  115. 

Although,  as  a  general  rule,  in- 
terest will  be  paid  upon  a  contract 
according  to  the  rate  of  interest 
where  it  was  made,  if  it  is  to  be 
performed  elsewhere,  the  rate  of 
interest  will  be  governed  by  the 
law  of  the  place  of  performance. 
See  Connor  v.  Bellamonty  2  Atk. 
382 ;  BamUxugh  v.  Gkcmpantey  2 
Vem.  395  ;  EkvM  v.  East  India 
Company^  1  P.  Wm.  395  ;  Cash  v. 
Kennion,  11  Ves.  314  ;  Robinson 
V.  Blandy  2  Burr.  1077  ;  Mont- 
gomery V.  BttdgSy  2  Dow.  &  0. 
297  ;  Fergusson  v.  Fyfe,  8  0.  & 
F.  121,  140  ;  sed  vide  AmoU  r. 
Redfemy  2  Carr.  &  P.  88.  In 
this  we  follow  the  Roman  law, 
where  it  is  laid  down,  **  usurarum 
modus  ex  more  regionis,  ubi  con- 
tractum  est,  constituitur.**  Dig. 
Lib.  22,  tit.  1, 1.  1. 

So  if  a  bill  drawn  at  A.  be  in- 
dorsed at  B.,  the  indorser  is  a  new 
drawer,  and  it  may  be  a  question 
whether  this  indorsement  is  a 
new  drawing  of  a  bill  at  B.,  or  only 
a  new  drawing  of  the  same  bill, 
that  is,  a  bill  expressly  made  at  A« 
In  the  former  case  it  would  carry 
interest  at  the  rate  at  B.,  in  the 
latter  at  the  rate  at  A.  On  this 
subject  we  find  a  difference  of 
opinion  in  the  books,  Mr.  Jnstioe 
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Story  (Conflict  of  Laws,  §  814) 
maintaimiig  the  former,  and  Par- 
dessns  (Conrs  de  Droit  Commer- 
cial, pfc.  7,  tit  vii  c.  2,  art.  1500) 
the  latter  opinion.  Per  Alderson^ 
B.,  in  Oibbs  v.  Fremont,  9  Exch. 
31. 

Where  howerer  a  bill  of  ex- 
change is  drawn  in  one  country 
and  is  payable  in  another,  if  the 
bill  is  didiononred,  the  drawer  is 
liable  according  to  the  lex  loci  con* 
tractUSy  and  not  the  law  of  the 
a>nntry  where  the  bill  was  made 
payable.  Thus,  in  Alien  y.  Kern- 
hie  (6  Moore,  P.  C.  C.  314),  Mr. 
Carbeny,  who  resided  in  Deme- 
rara,  drew  a  bill  in  ferour  of  Mr. 
Allen,  who  also  resided  there,  pay- 
able in  London,  upon  Mr.  Mackie, 
addressed  to  him  at  Stranmaer  in 
Scotland,  where  he  was  residing. 
Mackie  accepting  the  bill,  making 
it  payable  in  London.  Allen  in- 
dorsed the  bill  to  a  firm,  who 
afterwards  indorsed  it  to  Mr. 
Tronghton,  who  shortly  after- 
wards became  bankrupt.  When 
MackJe's  acceptance  became  due, 
he  held  two  bills  of  exchange  ac- 
cepted by  Tronghton,  which  were 
dishonomred  and  protested  for  non- 
payment. Troughton's  assignees 
did  not  proceed  against  Mackie, 
but  brought  an  action  in  Demerara 
against  Carbeny  and  Allen,  the 
drawer  and  indorser,  who  pleaded 
a  right  of  set-off  to  the  extent  of 
ttie  two  bilto  accepted  by  Trough- 
tcm,  which  the  Supreme  Court 
disallowed,  imd  found  for  the 
plaintiffs.  It  was  held  by  the 
Judicial  Committee  of  the*  Priyy 
Council,  reyersing  such  sentence  : 


— First,  that  the  bill  haying  been 
drawn  in  Demerara,  the  Dutch- 
Boman  law  in  force  in  that  colony 
must  goyem  the  case,  and  that 
by  that  law  the  bill  accepted  by 
Mackie  was  compensated  or  ex- 
tinguished pro  tanio  by  the  bills 
accepted  by  Tronghton;  secondly, 
that  a  surety  was  entitled  to  ayail 
himself  of  tiiis  rule  of  law,  in  re- 
spect of  a  debt  due  to  the  principal 
debtor ;  and  thirdly,  that  the  drawer 
and  indorser  were  to  be  deemed 
sureties  for  the  acceptor,  and  en- 
titled to  plead  this  right  of  set-off 
"  The  appellants,"  said  the  Eight 
Hon.  T.  Pemherton  Leigh,  in  de- 
livering judgment^  "contend  that 
their  liabilities  are  to  be  governed 
by  the  Roman-Dutch  law  which 
prevails  in  Demerara,  where  the 
bill  was  clearly  made  and  signed 
by  Carberry.  It  does  not  appear 
in  evidence  when  the  indorsement 
by  Allen  was  made,  but  as  Car- 
berry's  defence,  that  the  bills  are 
actually  paid  pro  tanto,  must,  if  it 
prevails,  protect  Allen,  the  indorser 
also,  this  is  not  material  The 
appellants  then  contend,  that  the 
principle  of  compensation,  in  the 
civil  law,  is  adopted  by  the  Eoman- 
Dntch  law,  and  applied  to  bills  of 
exchange ;  that  by  the  effect  of  this 
principle,  a  debt  due  by  a  creditor 
is  compensated,  or,  in  other  words, 
extinguished  by  a  liquid  debt,  of 
the  same  amount  due  from  the 
creditor  to  the  debtor ;  that  the  law 
operates  an  extinguishment  of  the 
one  debt  by  the  other;  that  a 
surety  is  entitled  to  avail  himself 
of  this  rule  of  law,  in  respect  of  a 
debt  due  to  the  principal  debtor ; 
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and  that  the  drawer  and  indorser 
of  a  bill  of  exchange  are  deemed 
Bnreties  for  the  acceptor,  and  are 
entitled  to  the  benefit  of  this  rule. 
To  support  this  doctrine,  varions 
authorities  were  cited  firom  Pothier, 
Vander  Linden,  Heineccius,  and 
other  treatises,  which  appear  to  us 
satisfactorily  to  establish  the  pro- 
position contended  for. 

"These  propositions  were  not 
much  disputed  by  the  respondents, 
nor  was  it  denied  that  when  a  bill 
is  drawn  generally,  the  liabilities  of 
•the  drawer,  acceptor,  and  indorser, 
respectively,  must  be  gOTemed  by 
the  laws  of  the  countries  in  which 
the  drawing,  acceptance,  and  in- 
dorsement respectively  took  place. 
But  it  was  contended,  that  when 
payment  is  to  be  made,  in  a  place 
^iifferent  fl'om  that  where  the  con- 
tract is  made,  the  parties  must  be 
held  to  have  contracted  with  refer- 
■ence  to  the  law  of  the  place  of 
payment,  and  not  of  the  place  of 
oontract,  according  to  the  maxim 
of  the  civil  law,  *  Coniraaisse  unus- 
^uisque  m  $o  loco  intelligiiur  in  quo 
^t  solverety  ss  ohUgavit.^  And  it  is 
targued,  that  this  bill  being  drawn 
payable  in  London,  not  only  the 
acceptor,  but  the  drawer,  must  be 
held  to  have  contracted  with  re- 
ference to  the  English  law. 

"This  argument^  howeyer,  ap- 
pears to  us  to  be  founded  on  a 
misapprehension  of  the  obligation 
which  the  drawer  and  indorser  of  a 
ibill  incurs.  The  drawer,  by  his  con- 
tract, undertakes  that  the  drawee 
shall  accept  and  shall  afterwards 
"pay  the  bill  according  to  its  tenor, 
;at  the  place  and  domicil  of  the 


drawee  if  it  be  drawn  and  accepted 
generally;  at  the  place  appointed 
for  payment,  if  it  be  drawn  and  ac« 
cepted  payable  at  a  different  place 
from  the  place  of  domicil  of  the 
drawee.  If  this  contract  of  the 
drawer  be  broken  by  the  drawee, 
either  by  non-acceptance  or  non- 
payment, the  drawer  is  liable  for 
payment  of  the  bill,  not  where  the 
bill  was  to  be  paid  by  the  drawee, 
but  where  he,  the  drawer,  made 
his  contract,  with  his  interest, 
damages,  and  costs,  as  the  law  of 
the  country  where  he  contracted 
may  allow.  In  every  case  of  a  bill 
dravm  in  one  country  upon  a 
drawee  in  another,  the  intention 
and  the  agreement  are,  that  the  bill 
shall  be  paid  in  the  country  upon 
which  it  is  drawn.  But  it  is  ad- 
mitted, that  if  this  payment  be  not 
80  made,  the  drawer  is  liable,  ac- 
cording to  the  laws  of  the  countiy 
where  the  bill  was  drawn,  and 
not  of  the  country  upon  which  the 
bill  was  drawn.  What,  then,  is 
the  consequence  of  altering,  in  the 
bill  itself  and  by  the  acceptance, 
the  place  at  which  the  accepts 
is  bound  to  pay?  Can  it  be  more 
than  this,  that,  as  to  the  aocq)tor 
the  hcua  solutionis  is  altered,  and 
therefore,  as  to  him,  the  Ux  lod 
solutionis  IB  eit^rei?  But  how  does 
this  afifect  the  liabilities  of  the  other 
parties?  These  bills  are  addreand 
to  Mr.  Mackie,  Stranmaer,  Soot- 
land  ;  if  no  place  of  j^yment  had 
be&n.  mentioned,  they  would  haTe 
been  payable  by  ike  drawee,  ac- 
cording to  the  law  of  Gotland. 
London  being  fixed  as  the  place  of 
Iiayment,  ihey  are  payable  by  the 
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drawee  according  to  the  law  of 
England;  a  different  law  is  im- 
ported as  regards  the  acceptor,  bni 
not  as  affects  other  parties."  See 
also  Bobmson  t.  Bland,  1  W.  B. 
234,  256,  &  2  Bnrr.  1077 ;  Cooper 
T.  The  Earl  of  Waldegramy  2  Beav. 
282 ;  Eothechild  v.  Currw,  1  Q.  B. 
43. 

Upon  the  same  principle,  in 
Oibbs  V.  Fremont,  9  Exch.  25, 
where  a  bill  of  exchange,  on  the 
face  of  whidi  no  interest  was  re* 
served,  was  drawn  in  one  oonntry 
payable  in  another,  it  was  held 
npon  the  dishonour  of  the  bill  by 
the  drawee  that  the  drawer  was 
liable  to  pay  interest  at  the  cur- 
rent rate  in  the  country  where  the 
bin  was  drawn. 

But  if  a  bill  of  exchange  be  made 
in  one  country  and  indc»*sed  in 
another,  and  again  indorsed  by  a 
second  indorser  in  a  third,  the  rate 
of  interest  in  the  shape  of  damages 
npon  the  dishonour  of  the  bill  will 
be  against  each  party  according  to 
the  law  of  the  place  where  his 
own  contract  had  its  origin,  either 
by  makitig  or  by  indorsing  the 
bill.  Stor.  Conflict  of  Laws,  §  307, 
§  314.  <*  It  has  been  sometimes 
suggested,''  observes  Mr.  Justice 
•Story,  *^  that  this  doctrine  is  a  de- 
parture firom  the  rule  that  the  law 
of  the  place  of  payment  is  to 
-govern;  but,  correctly  considered, 
it  is  entirely  in  conformity  to  the 
rule.  The  drawer  and  indorseis 
do  not  contract  to  pay  the  money 
in  the  foreign  place  on  which  the 
bill  is  dravm,  but  only  to  guarantee 
its  acceptance  and  payment  in  that 
place  by  the  drawer ;  and  in  default 


of  such  payment  they  agree  upon 
due  notice  to  reimburse  the  holder, 
in  principal  and  damages,  where 
they  respectively  Altered  into  the 
contract."  Story,  Conflict  of  Laws, 
§  315.  This  subject  wbb  much 
discussed  in  the  case  of  C^tw  y. 
The  Earl  of  WaMegrave,  2  Beav. 
282 :  there  a  bill  was  drawn  and 
accepted  in  Paris,  where  the  drawer 
and  acceptor  were  living,  and  made 
payable  in  England.  No  rate  of 
interest  was  expressed  to  be  pay-, 
able  on  the  bill.  It  was  held  by 
Lord  Langdale,  M.  B.,  that  interest 
was  payable  according  to  the  Eng- 
lish and  not  French  law.  "The 
contract  of  the  acceptor,**  said  his 
Lordship,  "  which  alone  is  now  to 
be  considered,  is  to  pay  in  Eng- 
land ;  the  nonpayment  of  the  mo- 
ney when  the  bill  becomes  due  is  a 
breach  in  England  of  the  contract 
which  was  to  be  performed  in  Eng- 
land. Upon  this  breach  the  right 
to  damages  or  interest  immediately 
accrues ;  int^-est  is  given  as  com- 
pensation for  the  nonpayment  in 
England,  and  for  the  delay  of  pay- 
ment suffered  in  England ;  and  I 
think  that  the  law  of  England,  ie., 
the  law  of  the  place  wh^e  the 
de&ult  has  happened,  must  govern 
the  allowance  of  interest  which 
arises  out  of  that  default ;  and 
<»nsequently  that  the  exception 
which  relates  to  the  interest  is  well 
founded.  At  the  time  when  there 
is  a  breach  of  the  contract  of  the 
acceptor  by  nonpayment  in  the 
country  where  payment  is  con- 
tracted to  be  made,  there  may  be 
a  cofcemporaneous  breach  of  con- 
tract by  the  drawer  or  indorser  in 


Digitized  by 


Google 


268 


DON   V.    LIPPMANN. 


the  conntry  where  the  contract  was 
entered  into, — where  the  bill  was 
drawn  and  the  indorsement  made ; 
and  the  consequences  of  that  breach 
of  contract  may  be  goyemed  by  the 
law  of  the  country  where  it  takes 
place." 

Upon  the  same  principle,  the 
validity  of  a  contract  as  to  whether 
it  is  usurious  or  not  will  depend 
upon  the  law  of  the  country  where 
it  is  made  and  is  to  be  executed. 
Thus,  in  Thompson  v.  FowleSy  2 
Sim.  194,  where  (previous  to  the 
abolition  of  the  usury  laws  in  this 
country)  bonds  had^been  given  for 
a  foreign  republic  (where  such  rate 
of  interest  was  valid)  at  six  per 
cent,  interest  as  a  loan,  and  aii 
objection  was  raised  as  to  the 
bonds  being  usurious.  Sir  L.  Shad- 
well^  V.  C,  said,  "With  respect  to 
the  question  of  usury,  in  order  to 
hold  the  conti;pct  to  be  usurious, 
it  must  appear  that  the  contract 
was  made  here,  and  that  the  con- 
sideration for  it  was  to  be  paid 
here.  It  should  appear,  at  least, 
that  the  payment  was  not  to  be 
made  abroad;  for,  if  it  was  to  be 
made  abroad,  it  would  not  be 
usurious."  See  also  Trisarrt  v, 
Clement,  2  Carr.  &  P.  223. 

In  Harvey  v.  Archbold  (Ry.  & 
Mood.  184,  8  B.  &  C.  626)  the 
plaintiff,  a  firm  in  England,  con- 
signed goods  to  the  defendants,  a 
firm  at  Gibraltar,  to  be  sold  on  com- 
mission. The  defendants,  as  soon 
as  the  bills  of  lading  and  invoices 
were  delivered  to  their  agents  in 
London,  advanced  through  them 
to  the  plaintiffs  two-thirds  of  the 
invoice  price  of  the  goods,  by  bills 


at  ninety  days,  and  for  these  ad- 
vances received  interest  at  the  rate 
of  six  per  cent.,  calculated  from  the 
date  of  the  bills,  which  uhis  the 
usual  rate  of  interest  at  Oibraliar. 
In  an  action  for  the  proceeds  of 
the  goods  it  was  held  by  the  (Touit 
of  King's  Bench  that  this  could 
not  be  considered  as  a  loan  of 
money  in  England,  but  anticipated 
payments,  and  that  the  whole  must 
be  taken  as  a  Gibraltar  transaction, 
to  which  the  usury  laws  of  England 
were  not  applicable. 

Where  the  place  of  payment  or 
performance  is  not  the  same  as  that 
of  the  contract,  a  rate  of  interest 
may  be  stipulated  for,  l^al  at  the 
former  place,  although  it  would  be 
illegal  as  usurious  at  the  latter. 
Stor.  Oonf.  Law,  §  296. 

It  must  be  remembered  that  our 
own  laws  against  usuiy  have  been 
repealed. 

Where  damages  are  recovered 
for  a  breach  of  contract  ex  nwrd^ 
the  rate  of  interest  allowed  in  a 
suit  will  be  according  to  the  lex 
lod  contractus.  EJUns  v.  East 
India  Company,  1  P.  Wms.  394» 
396,  Stor.  Confl.  of  Laws,  §  307. 

Where  a  contract  is  made  in 
one  country,  by  which  a  sum 
is  payable  according  to  the  cur- 
rency of  that  country,  and  legal 
proceedings  are  afterwards  taken 
in  another  country  where  the  cur- 
rency differs,  to  recover  the  m(Hiey 
due  upon  the  contract,  the  ques- 
tion sometimes  arises,  how  is  the 
amount  of  the  debt  to  be  ascer- 
tained,— whether  by  the  ordinary 
relative  value  of  the  respective  cur- 
rencies when  at  par,  or  by  the  rate 
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of  exchange  at  the  particular  time  ? 
It  has  been  held  that  the  latter  is 
ihe  correct  mode  of  making  the 
computation.  Thns  in  Scott  y. 
Sevan,  2  B.  &  Ad.  78,  on  the  Ist 
of  October,  1827,  a  judgment  had 
been  recovered  in  Jamaica  for 
£1554  16«.  Sd,  current  money  of 
that  island,  with  interest  on  that 
sum  from  the  81st  of  December, 
1825,  and  also  £S  198.  S^d.  cur- 
rent money  for  his  costs.  The 
plaintiff  brought  an  action  in  Eng- 
land for  the  sum  of  £1117  Os.  3d^ 
the  alleged  yalue  of  the  damages, 
costs,  and  charges  so  recovered, 
and  for  £116  18^.  Id.  interest 
thereon;  £1102  78,  3d,  was  paid 
into  Court.  The  plaintiff  proved 
that  £140  currency,  taking  the 
rate  of  exchange  at  par,  was  equi- 
valent in  value  to  £100  sterling. 
The  defendant  proved  that  on  the 
1st  of  October,  1827,  when  the 
judgment  was  obtained,  and  thenoe 
to  the  commencement  of  the  ac- 
tion, bills  upon  England  were  in 
Jamaica  at  a  premium  of  22^  per 
cent;  £100  sterling  at  that  rate 
being  worth  £171  currency;  but 
taking  tiie  exchange  at  19  per 
cent,  (which  was  3^  less  than  the 
actual  exchange),  the  value  of 
£100  sterling  was  £166  12^.,  and 
£1836  10«.  8^.— being  the  amount 
of  the  principal  sum  recovered 
and  costs,  together  with  interest 
at  six  per  cent,  from  the  31st  of 
December,  1825,  to  the  2nd  of 
December,  1828,  when  the  money 
was  paid  into  Court — was  in  ster- 
ling money  £1102  78.  Bd.  It 
was  held  by  the  Court  of  King's 
Bench  that  the  sum  claimed  by 


the  plaintiff  ought  to  be  calculated 
according  to  the  value  of  the  sum 
recovered  in  Jamaica  in  sterling 
money,  which  the  currency  would 
have  produced  according  to  the 
actual  rate  of  exchange  between 
Jamaica  and  England  at  the  date 
of  the  judgment.  «  The  plamtiff,'* 
said  Lord  Tenterden,  C.  J.,  "con- 
tended  that  the  value  of  the  sum 
recovered  should  be  estimated  as 
£140  currency  to  £100  sterling, 
without  regard  to  the  rate  of  ex- 
change at  any  particular  time;  the 
defendant,  that  it  should  be  esti- 
mated according  to  the  exchange ; 
and  the  payment  upon  that  suppo- , 
sition  was  more  than  sufficient, 
taking  the  rate  of  exchange  at  the 
commencement  of  the  action,  or 
for  some  time  before  or  afterwards. 
The  practice  has  probably  been  in 
favour  of  the  plaintiff ;  but  there 
is  no  case  that  decides  the  ques- 
tion. Upon  the  whole,  we  think 
the  defendant's  mode  of  computa- 
tion approximates  most  nearly  to 
a  payment  in  Jamaica  in  the  cur- 
rency of  that  island ;  though  speak- 
ing for  myself  personally,  I  must 
say  that  I  still  hesitate  as  to  the 
propriety  of  this  conclusion. 

«*The  proportion  of  £140  to 
£100  enters  into  every  calculation; 
when  bills  in  Jamaica  are  at  a 
premium,  a  bill  drawn  upon  Eng- 
land for  £100  may  be  sold  and 
turned  into  currency  at  Jamaica 
for  more  than  £140.  If  such  bills 
are  at  a  discount,  a  bill  for  £100 
vrill  sell  for  and  produce  less  than 
£140.  Such  bills  were  at  some 
premium  at  the  time  of  the  judg- 
ment recovered  and  at  all  times 
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since.  And  it  is  true,  nndoubt- 
edly,  that  if  the  plaintiff  should 
wish  to  send  the  money  that  ho 
may  receive  under  the  judgment 
of  this  Court  to  Jamaica,  where 
the  money  was  originally  due  and 
recovered  by  the  judgment  in  that 
island,  the  mode  to  be  adopted, 
according  to  the  most  general  and 
practicable,  if  not  the  only  usage, 
would  be  to  get  some  person  resi- 
dent in  that  island  to  draw  upon 
him  for  the  amount  of  the  sterling 
money  recovered  here ;  and  this 
might  be  done  by  bills  drawn  at 
the  exchange  on  which  the  defen- 
dant relies,  and  which  is  at  the 
rate  of  more  than  £140,  namely, 
about  £160  currency  to  £100 
sterling ;  so  that  a  less  number  of 
hundred  of  pounds  sterling  than 
in  the  proportion  of  £140  to  £100 
would  place  him  in  the  situation 
of  receiving  his  principal  and  in- 
terest, viz.  £1836  108.  Sd.  cur- 
rency  in  the  island  of  Jamaica." 
See  also  Delegal  v.  Naylar,  7  Bing. 
460 ;  The  Earl  of  Dungannon  v. 
Hurkell,  1  Eq.  Ca.  Ab.  288 ;  Ehim 
V.  The  East  India  Company,  1  P. 
Wms.  395,  2  Bro.  P.  C.  382,  TomL 
ed.;  The  Marchioness  of  Lansdowne 
V.  The  Marquis  of  LansdoumSy  2 
Bligh  P.  C.  60;  Gockerell  v.  Barber, 
16  Ves.  461. 

The  principle  before  laid  down 
appears  to  be  adverse  to  a  well- 
known  case  in  Davys'  Beports,  p. 
18  {Le  Ca>se  de  mixt  moneys). 
There,*  Brett,  a  Drogheda  merchant^ 
having  bought  some  goods  from 
one  Gilbert,  in  London,  entered 
into  a  bond  there  to  pay  Gilbert 
in  Dublin  at  a  certain  day  the  sum 


of  £100  of  current  and  lawful 
money  of  England.  In  the  inter- 
vening time  Queen  Elizabeth  by 
proclamation  recalled  the  existing 
currency  in  Ireland,  and  issued  a 
new  and  debased  coinage  (called 
mixed  money),  declaring  it  to  be 
the  legal  and  current  money  of 
Ireland.  Brett  tendered  £100  of 
the  mixed  or  debased  coin  in  Dub- 
lin in  performance  of  the  condition 
of  the  bond.  The  question  raised 
before  the  Privy  Council  of  Ireland 
was  whether  the  tender  was  good, 
or  whether  the  £100  ought  not  to 
have  been  paid  in  other  or  better 
coin,  than  the  mixed  moneys,  ac- 
cording to  their  rate  and  yalue,  at 
the  time  of  the  tender.  It  was  held 
by  the  Council  that  the  tender  was 
good,  because  although  the  mixed 
money  was  made  current  in  the 
realm  of  Ireland  only,  it  would 
nevertheless  be  considered  corrent 
and  legal  money  of  England,  as 
Ireland  was  only  a  member  of  the 
Imperial  Crown  of  England,  and 
moreoTer  at  the  time  of  the  tender 
in  Dublin  there  was  no  other  cur- 
rency in  Ireland  than  the  mixed 
money. 

The  subject  of  the  depreciation 
of  the  currency,  in  the  time  inter- 
veniag  between  the  contracting  of 
a  liability  and  payment,  was  very 
fully  discussed  in  the  case  of  PU- 
kington  v.  Commissioners  for  Claims 
on  France  (2  Knapp^  P.  C.  C.  7) ; 
there  the  French  Government  hav- 
ing, during  war  with  England  by 
decree  confiscated  the  debts  due 
by  French  to  English  subjects,  the 
decree  of  confiscation  was  after- 
wards repealed.  After  the  repeal  of 
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the  decree  of  confiscatioD,  a  French 
subject  paid  into  the  treasury  of 
the  French  Goyemment,  in  the 
name  of  his  creditor^  the  amount 
of  a  debt  due  to  an  English  sub- 
ject, in  the  currency  of  the  time, 
which  however  was  much  depre- 
ciated since  the  declaration  of  his 
debt  under  the  decree  of  confisca- 
tion. France  having  entered  into 
a  treaty  to  make  compensation  for 
all  undue  confiscations  and  seques- 
trations, it  was  held  by  the  Privy 
Council,  on  appeal  from  the  award 
of  the  commissioners  for  liquida- 
ting claims  of  British  subjects  and 
others  against  the  Government  of 
France,  that  the  debt  ought  to  be 
calculated  according  to  the  yalue 
in  currency  at  the  time  of  the 
debtor's  declination.  **  Great  part 
of  the  argument  at  the  bar,"  said 
Sir  WtlUam  Grant,  M.  R,  in  his 
elaborate  judgment^  ^'  wonld  un-  - 
donbtedly  go  to  show  that  the 
commissionerB  have  acted  wrong 
in  throwing  tliat  loss  upon  the 
French  Goyemment  in  any  case  ; 
for  they  resemble  it  to  the  case  of 
depreciation  of  currency  happen- 
ing between  the  time  that  a  debt 
is  contracted  imd  the  time  that  it 
is  paid;  and  they  have  quoted 
authorities  for  the  purpose  of 
showing  that  in  sudi  a  case  the 
loss  must  be  borne  by  the  creditor, 
and  not  by  the  debtor.  That  point 
it  is  unnecessary  for  the  present 
purpose  to  consider,  though  Vin- 
nius  (Ad.  Instit  lib.  8,  tit.  15,  no. 
12),  whose  authority  was  quoted 
the  other  day,  certainly  comes  to  a 
conclusion  directly  at  variance  with 
the  deci^on  in  Sir  John  Davys' 


Beports,  p.  26  {Le  Case  de  mixi 
moneys)  ;  he  takes  the  distinction, 
that  if  between  the  time  of  con- 
tracting the  debt  and  the  time  of 
its  payment  the  currency  of  the 
country  is  depreciated  by  the 
State,  that  is  to  say,  lowered  in 
its  intrinsic  goodness,  as  if  there 
were  a  greater  proportion  of  alloy 
put  into  a  guinea  or  a  shilling, 
the  debtor  should  not  liberate 
himself  by  paying  the  nominal 
amount  of  his  debt  in  the  de- 
based money;  that  is,  he  may 
pay  in  the  debased  money  being 
the  current  coin,  but  he  must  pay 
so  much  more  as  would  make  it 
equal  to  the  sum  he  borrowed;  but 
he  says,  if  the  nominal  value  of  the 
currency,  leaving  it  unadulterated, 
were  to  be  increased,  as  if  he  were 
to  make  the  guinea  pass  for  308., 
the  debtor  may  liberate  himself 
fromadebtof  £1  10^.,  by  paying  a 
guinea,  although  he  had  borrowed 
the  guinea  when  it  was  but 
worth  21s.  I  have  said  it  is  un- 
necessary to  consider  whether  the 
conclusion  drawn  by  Vinnius,  or 
the  decision  in  Davys'  Reports,  be 
the  correct  one ;  for  this  has  no 
analogy  to  the  case  of  creditor 
and  debtor.  There  is  a  wrong  act 
done  by  the  French  Government ; 
then  they  are  to  undo  that  wrong 
act,  and  to  put  the  party  into  the 
same  situation  as  if  they  never  had 
done  it.  It  is  assumed  to  be  a  wrong 
act,  not  only  in  the  treaty,  but 
in  the  repealing  decree  ;  they  jus- 
tify it  only  with  reference  to  that 
which,  as  to  this  country,  has  a 
false  foundation,  namely,  on  the 
ground  of  what  other  Governments 
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had  done    towards    them ;    they 
having  confiscated  the  property  of 
French   subjects,  therefore,  they 
say,  we  thought  ourselves  justified 
at  the  time  in  retaliating  upon  the 
subjects  of  this  country.   That  be- 
ing destitute  of  foundation  as  to 
this  country,  the  republic  them- 
selves, in  effect,  confess  that  no 
such  decree  ought  to  have  been 
made,  as  it  affected  the  subjects  of 
this  country;  therefore  it  is  not 
merely  the  case  of  a  debtor  paying 
a  debt  at  the  day  it  falls  due,  but 
it  is  the  case  of  a  wrong-doer,  who 
must  undo,  and  completely  undo, 
the  wrongful  act  he  has  done  ;  and 
if  he  has  received  the  assignats  at 
the  value  of  50^.  he  does  not  make 
compensation  by  returning  an  as- 
signat  which  is  only  worth  20^. ; 
he  must  make  up  the  difference 
between  the  value  of  the  assignats 
at  different  periods.    And  that  is 
the  case  stated  by  Sir  John  Davys, 
(p.  27),  where  restitutio  m  integrum 
is  stated.    He  says  two  cases  were 
put  by  the  Judges,  who  were  called 
to  the  assistance  of  the  Privy  Coun- 
cil, although  they  were  not  posi- 
tively and  formally  resolved  ;  he 
says,  it  is  said  if  a  man  upon  mar- 
riage receives  £1000  as  a  portion 
with  his  wife,  paid  in  silver  money, 
and  the  marriage  is  Ah^olvei  causd 
prmcontraciiiSy  so  that  the  portion  is 
to  be  restored,  it  must  be  restored 
in  equal  good  silver  money,  though 
the  state  shall  have  depreciated  the 
currency  in  the  mean  time.    So,  if 
a  man  recovers  £100  damages,  and 
he  levies  that  in  good  silver  money, 
and  that  judgment  is  afterwards 
reversed,  by  which  the  party  is  put 


to  restore  back  all  he  has  received, 
the  judgment-creditor  cannot  libe- 
rate himself  by  merely  restoring 
£100  in  the  debased  currency  of 
the  time,  but  he  must  give  the  very 
same  currency  that  he  had  received. 
That  proceeds  upon  the  principle, 
that  if  the  act  is  to  be  undone,  it 
must  be  completely  undone,  and 
the  party  is  to  be  restored  to  the 
situation  in  which  he  was  at  the 
time  the  act  to  be  undone  took 
place.  Upon  that  principle,  there- 
fore, undoubtedly  the  French  Go- 
vernment, by  restoring  assignats 
at  the  end  of  thirteen  months,  did 
not  put  the  party  in  the  same  situ- 
ation in  which  he  was  when  they 
took  from  him  assignats  that  were 
of  a  very  different  value. 

We  have  said,  that  as  this  point 
is  not  directly  or  immediately  be- 
fore us,  it  can  make  no  part  of  our 
decree.  At  the  same  time  it  may 
not  perhaps  have  been  without 
some  utility  to  have  given  an 
opinion  upon  it,  inasmuch  as  it 
was  argued  and  discussed  at  the 
bar ;  and  we  think,  therefore,  the 
commissioners  have  proceeded  on  a 
perfectly  right  principle  in  those 
cases  in  which  we  understand  they 
have  made  an  allowance  for  the 
depreciation  of  paper  money  ;  and 
considering  that  this  case  does  not 
differ  from  those  in  which  they 
have  made  that  allowance,  we  are 
of  opinion  that  the  claimants  ought 
to  have  the  same  equity  adminis* 
tered  to  them  in  remunerating 
them  for  the  loss  they  have  sus- 
tained." 

6.  Discharge  or  Dissolution  of  a 
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Contract^— hy  what  Law  governed. 
—As  a  general  rule,  a  discharge 
good  by  the  law  of  the  country 
where  a  contract  was  entered  into 
is  good  eyeiywhere.  Thus,  in  PoU 
ier  T.  Broum,  6  East,  124,  the  de- 
fendant gaye  to  the  plaintiffe  in 
America,  where  they  were  all  re- 
sident, a  bill  of  exchange  drawn 
upon  a  person  ,in  England.    The 
bill    was  protested    in    England 
for  non-acceptance,  and  the  de- 
fendant afterwards,  while  still  re- 
sident in  America^  became  bank- 
rupt there,  and  obtained   a   cer- 
tificate of  discharge  by  the  laws 
of  that  country.    It  was  held  by 
the  Court  of  King's  Bench  £hat 
such  certificate  was  a  bar  to  an 
action  in  England  upon  an  implied 
asswmpsit  to  pay  the  amount  of 
the  bill  in  consequence  of  such 
non-acceptance  in  England.  "  The 
rule,"  said  Lord  Ellmhoroughy  C. 
J.,  "  was  well  laid  down  by  Lord 
Mansfield  in  Ballantme  t.  Ooldmg 
(Cooke's  Bankrupt  Law,  347,  1st 
ed.)  that  what  is  a  discharge  of  a 
debt  in  the  country  where  it  was  con- 
tractedy  is  a  discharge  of  it  every- 
where.    And  that  principle  was  re- 
cognized in  Hunter  v.  Potts  (4  T. 
R.  182).    Now  this  debt  arose  out 
of  a  contract  in  America.     The 
debt  was  incurred  there  for  which 
the  bill  was  given.    The  bill  was 
drawn  in  America  upon  a  person 
in  England ;  but  not  having  been 
accepted,  the  parties  stood  on  their 
original  rights,  upon  a.  contract 
made  in  America,  for  which  secu- 
rity was  there  agreed  to  be  taken, 
upon  the  &ith  indeed  that  it  would 
be  accepted  and  paid  in  England ; 


but  of  which  there  has  been  no 
performance.    No  English  act  has 
been  done  to  alter  the  situation  of 
the  parties ;  eren  the  notice  of  the 
non-performance,  which  is  one  of 
the  circumstances  on   which  the 
implied  assumpsit  is  founded,  must 
have  been  given  in  America,  where 
the  parties  are  stated  to  have  re- 
sided when  the  bill  was  given  and 
when  the  bankruptcy  happened, 
and  nothing  appearing  to  show  that 
they  ever  changed  their  residence. 
Then  if  the  bankruptcy  and  certi- 
ficate would  have  been  a  discharge 
of  the  debt  in  America,  which  it 
clearly  would,  it  must  by  the  co- 
mity of  the  law  of  nations  recog- 
nized in  the  cases  I  have  mention- 
ed, be  the  same  here.     It  is  in 
every  day's  experience  to  recog- 
nize the  laws  of  foreign  countries 
as  binding  on  personal  property ; 
as  in  the  sale  of  ships  condemned 
as  prize  by  the  sentences  of  foreign 
courts ;  the  succession  to  personal 
property  by  will  or  intestacy  of 
the  subjects  of  foreign  countries. 
We  always  import  together  with 
their  persons  the  existing  relations 
of  foreigners  as    between  them- 
selves, according  to  the  laws  of 
their  respective  countries;  except 
indeed  where  those  laws  clash  with 
the  rights  of   our  own  subjects 
here,  and  one  or  other  of  the  laws 
must  necessarily  give  way,  in  which 
case  our  own  is  entitled  to  the  pre- 
ference.   This  having  been  long 
settled  in  principle,  and  laid  up 
amongst  our  acknowledged  rules 
of  jurisprudence,  it  is  needless  to 
discuss  it  any  further."    See  also 
QuelinY.  Moisson^  1  Enapp,  266  n. ; 
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Qum  V.  Keefe,  2  H.  Black.  553 ; 
Oardtner  y.  Houghton^  2  B.  &  S., 
743. 

It  mnst  however  be  remembered 
that  where  the  eflfeet  in  a  foreign 
country  of  bankruptcy,  insolvency, 
or  a  cessio  bonorum,  is  a  mere  dis- 
charge of  the  person  of  the  debtor 
and  not  of  his  property,  they  can- 
*  not  be  pleaded  in  defence  to  pro- 
ceedings in  this  country.  Ex  parte 
Burton^  1  Atk.  255 ;  Philips  v. 
AUan,  8  B.  &  C.  477 ;  Stor.  Conf. 
of  Laws,  §  839. 

A  discharge  moreover  of  a  con- 
tract by  the  law  of  a  place  where 
the  contract  was  not  made  or  per- 
formed, will  not  be  a  discharge 
of  it  in  any  other  country.  Thus 
it  was  held  in  this  country  that 
an  order  for  a  discharge  from 
debt  generally  under  an  Act  in 
Maryland  for  the  relief  of  insol- 
vent debtors,  was  no  bar  to  a  suit 
for  a  debt  contracted  in  England. 
**  It  is  impossible,"  said  Lord 
Kenyon,  C.J.,  "to  say  that  a  con- 
tract made  in  one  country  is  to  be 
governed  by  the  laws  of  another. 
It  might  as  well  be  contended  that 
if  the  State  of  Maryland  had  en- 
acted that  no  debts  due  from  its 
own  subjects  to  the  subjects  of 
England  should  be  paid,  the  plain- 
tiff would  have  been  bound  by  it. 
This  is  the  case  of  a  contract  law- 
fully  made  by  a  subject  in  this 
country^  which  he  resorts  to  a  court 
of  justice  to  enforce ;  and  the  only 
answer  given  is,  that  a  law  has 
been  made  in  a  foreign  country 
to  discharge  these  defendants  from 
their  debts  on  condition  of  their 
having  relinquished  all  their  pro- 


perty to  their  creditors.  But  how 
is  that  an  answer  to  a  subject  of 
this  country  suing  on  a  lawfol  con- 
tract made  here?  how  can  it  be 
pretended  that  he  is  bound  by  a 
condition  to  which  he  has  given  no 
assent,  either  express  or  implied  ? 
.  .  .  The  case  of  BaUantme  v. 
Ooldvng  (Cooke's  Bankrupt  Law, 
347,  1st  ed.)  is  veiy  distinguish- 
able from  the  present;  for  there 
the  debt  was  contracted  in  Ireland 
where  the  commission  issued.  But 
in  the  same  page  of  the  book  from 
whence  that  was  quoted  is  to  be 
found  an  opinion  of  Lord  Talbofs 
directly  contrary  to  the  conclusion 
We -are  desired  to  draw  in  this 
case ;  for  there  he  held  that  though 
the  commission  of  bankrupt  issued 
here  attached  on  the  bankrupt's 
effects  in  the  plantations,  yet  his 
certificate  would  not  protect  him 
from  being  sued  i?iere  for  a  debt 
arising  tfierein"  SmWt  v.  Bucha- 
nan, 1  East,  6  ;  see  also  Lewis  v. 
Owen,  4  B.  &  Aid.  654 ;  Philips  v. 
AUan,  8  B.  &  Ores.  477 ;  Bose  v. 
M'Leod,  4  Shaw  &  Dunl.  311  ; 
Bartley  v.  ffodyes,  1  B.  &  S.  375 ; 
In  re  EoUnson,  11  Ir.  Ch.  Rep. 
385;  overruling  Bayal  Bat^  of 
Scotland  v.  Cuthbert^  1  Eose, 
486. 

However  upon  the  construction 
of  a  particular  statute  (54  Qteo.  III. 
c.  137)  it  was  held  that  a  debt  con- 
tracted in  England  by  a  trader  re- 
siding in  Scotland  was  barred  by 
a  discharge  under  a  sequestration 
in  Scotland.  Sidaway  v.  Hay,  3  B. 
&  Cress.  12.  This  however  does 
not  at  all  trench  upon  the  autho- 
rity of  Smith  V.  Buchanan  and  that 
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class  of  cases,  because  they  de- 
pend upon  the  principle  that  the 
l^islatnre  of  another  country  could 
not  bind  the  subjects  of  this  coun- 
try, whOTeas  Sidaway  t.  Hay  was 
decided  upon  the  ground  that  the 
statute  then  in  question  was  bind- 
ing both  in  Scotland  and  in  Eng- 
land. 

Upon  the  same  principle  appa- 
rently it  was  held  in  Edwards  v. 
Ronald,  1  Enapp,  259,  that  a  cer- 
tificate of  conformity  obtarued  un- 
der a  commission  of  bankruptcy 
in  England,  was  a  bar  to  an  action 
for  a  debt  contracted  by  the  bank- 
rupt at  Calcutta  previously  to  his 
bankruptcy,  although  the  creditor 
had  no  notice  of  the  commission, 
and  was  resident  at  Calcutta.  See 
and  consider  Le  Feuvre  v,  Sullivan^ 
10  Moore,  P.  C.  C.  1,  13. 

So  part  payment  abroad  by  the 
drawer  to  the  holder  of  a  bill  of  ex- 
change drawn  abroad,  will  be  held  a 
fall  satisfaction  of  the  bill,  if  the 
payment  according  to  the  law  of 
the  country  where  the  bill  was  made 
was  considered  to  be  a  full  satis- 
faction  of  the  biU^  and  such  pay- 
ment win  be  a  good  defence  to 
an  action  on  the  bill  in  this  coun- 
try. BalU  T.  Dennistouny  6  Exch. 
483. 

A  discharge  however  in  a  foreign 
coxmtiy,  contrary  to  international 
laws  and  usages,  will  not  be  recog- 
nized. Wolff  V.  Oxhohm,  6  M.  & 
S.  92. 

Although,  as  a  general  rule,  a 
contract  as  to  its  dissolution  and 
discharge  will  be  governed  by  the 
lex  loci  conlraciUs,  it  by  no  means 
necessarily  follows  that  a  contract 


can  only  be  discharged  or  dissolved 
by  the  same  law  under  which  the 
parties  entered  into  it.  "  If  says 
Lord  Brougham  in  a  celebrated 
case,  "  a  contract  for  sale  of  ia 
diattel  is  made,  or  an  obligation  of 
debt  is  incurred,  or  a  chattel  is 
pledged  in  one  country,  the  sale 
may  be  winulled,  the  debt  released, 
and  the  pledge  redeemed  by  the 
law  and  by  the  forms  of  another 
country  in  which  the  parties  hap- 
pen to  reside  and  in  whose  Courts 
their  rights  and  obligations  come 
in  question,  unless  there  was  an 
express  stipulation  in  the  contract 
itself  against  such  avoidance,  re- 
lease, or  redemption.  But  at  any 
rate  this  is  certain,  that  if  the  laws 
of  one  country  and  its  Courts  re- 
cognize and  give  effect  to  those  of 
another  in  respect  of  the  consti- 
tution of  any  contract,  they  must 
give  the  like  recognition  and  eflPect 
to  those  same  foreign  laws  when 
they  declare  the  same  kind  of  con- 
tract dissolved.  Suppose  a  party 
forbidden  to  purchase  from  another 
by  our  equity,  as  administered  in 
the  Courts  of  this  country  (and  we 
have  some  restraints  upon  certain 
parties,  which  come  very  near  pro- 
hibition), and  suppose  a  sale  of 
chattels  by  one  to  another  party 
standing  in  this  relation  towards 
each  other  should  be  effected  in 
Scotland,  and  that  our  Courts  here 
should  (whether  right  or  wrong) 
recognize  such  a  rule  because  the 
Scotch  law  would  affirm  it,— surely 
it  would  follow  that  our  Courts 
must  equally  recognize  a  rescission 
of  the  contract  of  sale  in  Scotland 
by  any  act  which  the  Scotch  law 
T  2 
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regards  as  ralid  to  rescind  it,  al- 
though our  own  law  may  not  re- 
gard it  as  sufficient.  Suppose  a 
question  to  arise  in  the  Courts  of 
England  respecting  the  execution 
of  a  contract  thus  made  in  this 
country,  and  that  the  objection  of 
its  inralidity  were  waived  for  some 
reason ;  if  the  party  resisting  its 
execution  were  to  produce  either 
a  sentence  of  a  Scotch  Court  de- 
claring it  rescinded  by  a  Scotch 
matter  done  inpats,  or  were  merely 
to  produce  evidence  of  the  thing  so 
done  and  proof  of  its  amounting 
by  the  Scotch  law  to  a  rescission 
of  the  contract,  I  apprehend  that 
the  party  relying  on  the  contract 
could  never  be  heard  to  say,  *  The 
contract  is  English,  and  the  Scotch 
proceeding  is  impotent  to  dissolve 
it.'  The  reply  would  be,  *  Our  En- 
glish Courts  have  (whether  right  or 
wrong)  recognized  the  validity  of 
a  Scotch  proceeding  to  complete 
the  obligation,  and  can  no  longer 
deny  the  validity  of  a  similar  but 
reverse  proceeding  to  dissolve  it 
— unumquodqtie  disaolvitur  eodem 
modo  quo  colligaiurJ  Suppose,  for 
another  example  (which  is  the 
case),  that  the  law  of  this  country 
precluded  an  infant  or  married  wo- 
man from  borrowing  money  in  any 
way,  or  from  binding  themselves 
by  deed,  and  that  in  another 
country  these  obligations  could  be 
validly  incurred,  it  is  probable 
that  our  law  and  our  Courts  would 
recognize  the  validity  of  such  fo- 
reign obligations.  But  suppose  a 
feme  covert  had  executed  a  power, 
and  conveyed  an  interest  under  it 
to  another  feme  covert  in  England, 


could  it  be  endured  that  where  the 
donee  of  the  power  produced  a  re- 
lease under  seal  from  the  feme  co- 
vert in  the  same  foreign  country, 
a  distinction  should  be  taken,  and 
the  Court  here  should  hold  that 
party  incapable  of  releasing  the 
obligation  ?  Would  it  not  be  said 
that  our  Courts,  having  decided 
the  contract  of  a  feme  covert  to 
be  binding  when  executed  abroad, 
must  by  parity  of  reasoning  hold  the 
discharge  or  release  of  the  feme 
covert  to  be  valid,  if  it  be  valid 
in  the  same  foreign  country?" 
Warrender  v.  Warrendery  9  Bligh, 
125. 

As  will  hereafter  be  more  fully 
shown,  the  extinction  of  an  obliga- 
tion by  prescription  or  the  statute 
of  limitations,  being  a  matter  of 
procedure,  depends  upon  the  Ux 
fori. 

The  defence  of  infency  depends 
on  the  Ux  lod  contracts,  and  if  it 
be  good  there,  it  will  be  good  in 
every  other  place.  MaleY.Soberts, 
3  Esp.  163. 

6.  What  Law  regulaiss  ths  En- 
forcemmt  of  Contracts. — Without 
going  into  the  question  as  to  the  ju- 
risdiction over  or  proceedings  taken 
with  respect  to  mmovdbU  property, 
which  are  as  a  general  rule  regu- 
lated by  the  Ux  loci  rei  sitc^  nor 
into  the  question  as  to  how  fiar  such 
property  may  be  affected  by  pro- 
ceedings in  personam^  as  to  which 
see  Story,  Conf.  Law,  §  580,  §  555  ; 
Pmn  V.  Lord  Baltmore,  2  Tud.  L. 
Cas.  Eq.  837,  and  note  3rd  ed.,  we 
may  here  notice  the  distinction  laid 
down  and  acted  upon  by  Lord 
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Brougham  in  fche  principal  case, 
yiz.  that  althongh  as  a  general  mle 
Uie  merits  or  yalidity  of  a  contract 
depend  npon  the  law  of  the  conntry 
where  it  is  entered  into,  "  yet  that 
whateyer  relates  to  the  remedy  to 
be  enforced  must  be  determined  by 
the  lex  fori — ^the  law  of  the  country 
to  tJie  tribunals  of  which  the  appeal 
is  made." 

A  difficulty  indeed,  as  in  the 
prineipal  case,  often  arises  in  draw- 
ing the  distinction  between  what 
relates  to  the  merits  or  validity  of 
a  contract  and  what  relates  merely 
to  the  remedy  to  be  enforced.  It 
is  proposed  to  give  a  few  examples 
where  the  lex  fori  has  been  consi- 
dered applicable. 

First,  in  the  conmiencement  of  a 
suit,  it  seems  to  be  clear  that  the 
name  of  the  party  in  which  it  is 
brought  belongs  not  so  much  to  the 
right  and  merit  of  the  daim,  as 
to  the  form  of  the  remedy.  For  in- 
stance, as  a  debt  being  a  mere  chose 
in  action  is  not  assignable  at  law  in 
this  country  and  the  assignee  must 
consequently  commence  an  action 
in  the  name  of  the  assignor,  it 
has  been  held  that,  even  where  an 
assignment  has  taken  place  of  a 
debt  contracted  in  a  foreign  coun- 
try by  the  laws  of  which  it  is  le- 
gally assignable,  the  assignee  can- 
not in  this  country  commence  an 
action  in  his  own  name.  Wolff 
T.  Oxhokny  6  Man.  &  Selw.  92, 
99.  Upon  the  same  principle  it 
was  held  that  a  trustee  under  the 
Scotch  Bankrupt  Act  (54  Qeo. 
III.  c.  137)  could  not  sue  in  Eng- 
land for  a  chose  in  action, — a 
balance  of  an  account  due  to  the 


estate  of  the  bankrupt  Jeffery 
Y.  M'Taggart,  6  Man.  &  Selw. 
126. 

But  it  certainly  has  been  held 
that  where  a  debt  is  by  the  lex  loci 
contract-ds  in  its  origin  legally  as- 
signable, so  as  to  pass  the  title  to 
the  thing  assigned  to  the  assignee, 
he  may  commence  proceedings  in 
his  own  name  in  this  country. 
We  may  instance  the  case  of  the 
assignee  of  an  Irish  judgment 
{ffCallayhan  v.  Thomondy  3  Taunt. 
82),  and  of  a  Scotch  bond  (Jnnes 
V.  Dimlop,  8  T.  E.  595).  See 
also  Alivon  t.  Fumival^  1  Crompt. 
Mees.  &  Bosc.  277,  296 ;  Stephens 
Y.  M'Farland,  8  Ir.  Eq.  Eep. 
444. 

The  arrest  of  a  person  under 
proceedings  in  this  country  de- 
pends upon  the  lexfor%  and  it  may 
take  place,  although  it  would  not  be 
allowed  in  the  country  where  the 
debt  was  contracted.  Thus  in  2^^ 
Vega  t.  Viannay  1  B.  &  Ad.  284,  it 
was  held  that  one  foreigner  might 
arrest  another  in  England  for  a 
debt  which  accrued  due  in  Portugal 
while  both  resided  there,  alihovgh 
the  Portuguese  law  did  not  allow 
of  arrest  for  debt.  "  In  Melon  v. 
The  Duke  de  Fits^ameSy'*  said  Lord 
Tenterdeny  C.  J.  (1  B.  &  P.  138), 
^*  the  distinction  taken  by  Mr.  Jus- 
tice Heathy  who  differed  from  the 
other  judges,  was  that  in  constru- 
ing contracts  the  law  of  the  coun- 
try in  which  they  are  made  must 
govern,  but  that  the  remedy  upon 
them  must  be  pursued  by  such 
means  as  the  law  points  out  where 
the  parties  reside.  This  doctrine 
is  said  to  correspond  with  the  opi- 
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nions  of  Huber  (Hub.  Praelect,  de 
Cbnflictu  L^um,  pars  ii.  lib.  1,  tit. 
3,  sect.  7)  and  Voet  (Comm.  ad 
Pand.  lib.  1,  tit.  18,  b.  80,  and  lib.  44, 
tit.  8,  s.  12).  I  haye  not  had  an 
opportunity  of  looking  into  those 
authorities,  but  we  think,  on  con- 
sideration of  the  present  case,  that 
the  distinction  laid  down  by  Mr. 
Justice  Beaih  ought  to  prevail.  A 
person  suing  in  this  country  must 
take  the  law  as  he  finds  it ;  he 
cannotj  by  virtue  of  any  regulation 
in  his  own  country,  enjoy  greater 
advantages  than  other  suitors  here, 
and  he  ought  not  therefore  to  be 
deprived  of  any  superior  advantage 
which  the  law  of  this  country  may 
confer.  Ue  is  to  have  the  same 
rights  which  all  the  subjects  of  this 
kingdom  are  entitled  to."  See  also 
ImJay  v.  Ellefsen,  2  East,  458  ; 
BreUillot  v.  Sandoe,  4  Scott,  201. 
The  cases  of  Melan  v.  Duke  de 
IHtjames,  1  Bos.  &  Pull.  188  ; 
Talleyrand  v.  Boulanger,  3  Ves. 
447  5  and  Flack  v.  Eolm,  1  J.  & 
W.  405,  417,  as  to  the  point  in 
question  may  be  considered  as 
overruled. 

So,  where  by  the  laws  of  a  foreign 
country  criminal  proceedings  must 
precede  the  civil  remedy  there,  the 
absence  of  such  criminal  proceed- 
ings will  constitute  no  bar  or  de- 
fence to  an  action  here.  Scott  v. 
Lord  Seymour,  81  L.  J.  (Exch.) 
457. 

Upon  the  same  principle  it  has 
been  held,  that  proceedings  in  this 
country  by  the  master  of  a  foreign 
vessel  against  the  freight  for  his 
wages  belong  to  the  remedy,  and 
must  therefore  be  governed  by  the 


lex  fori.  See  'The  Milfbrd,*  6  W. 
B.  554  (Adm.),  Swab.  Adm.  fiep. 
862 :  there  the  plaintiff  had  sailed 
in  a  ship  belonging  to  the  United 
States,  as  second  mate,  to  Eng- 
land. During  the  voyage,  by  the 
death  of  the  original  master  and 
of  the  first  mate,  the  command  of 
the  riiip  devolved  upon  hinu  It 
was  held  by  Dr.  Lushmgian  that 
the  plaintiff  was  entitled  to  recover 
his  wages  by  an  action  against  the 
freight  under  191st  section  of  the 
Merchant  Shipping  Act  "This 
being,"  said  the  learned  Judge, 
''an  American  ship,  the  contract 
must  be  taken  to  have  been  an 
American  contract ;  and  had  any 
question  therefore  arisen  as  to  the 
meaning  and  true  interpretation  of 
the  contract,  I  should  undoubtedly 
have  been  governed  by  the  law  of 
the  United  States.  I  think  no 
such  question  arises  on  the  pre- 
sent occasion.  The  learned  coun- 
sel who  argued  first  for  the  owners, 
very  candidly  admitted  that  the  law 
was  to  be  taken  as  completely  set- 
tled by  the  case  of  Don  v.  L^p- 
mann  (5  0.  &  P.  1).  It  was  said 
in  that  case,  *  whatever  relates  to 
the  remedy  to  be  enforced  must  be 
determined  by  the  Ux  fori—HiiQ 
law  of  the  country  to  the  kibn- 
nals  of  which  the  appeal  is  made.' 
It  seems  impossible,  therefore,  for 
any  one  to  come  to.any  other  con- 
clusion than  this,  that  to  arrest 
the  freight  was  the  remedy  by 
which  a  master  was  to  recover  his 
wages,  and  consequently  that  is  the 
law  by  which  such  cases  must  be 
governed." 
The  admission  of  evidence  and 
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\he  weight  to  be  attributed  to  it 
depend  on  Hie  law  of  the  conn- 
try  where  the  action  is  brought, 
and  not  on  the  lex  loci  coniraciAs, 
{YaiesY.  Thompsoriy  3  C.&  F.  544 ; 
Bam  y.  Whitehavm,  ito^  Railway 
Company^  8  Ho.  Lo.  C&  1).    It  is 
upon  this  principle  that  an  action 
wUl  not  lie  in  the  Oonrts  of  this 
oonntry  to  enforce  an  oral  agree- 
.ment  made  in  France  (and  ralid 
tboe),  which  if  made  here  coold 
Ttoiy  hj  reason  of  the  Statute  of 
Frandfl)  haye  been  sned  npon,  in- 
asmuch as  that  statute    applies, 
not  to  the  validUy  of  the   con- 
tract, but  only  to  procedure.    See 
Leroux  y.  Broum^  12  C.  B.  801: 
there  the  declaration  stated  that 
&e  plaintiff  had  agreed  to  enter 
into  the  defendant's  sendee  as  clerk 
and  agent  for  one  year  certain  at 
certain  wages,  and  evidence  was 
given  on  the  part  of  the  plaintiff 
to  show,  that  by  the  law  of  France 
such  an  agreement  was  capable  of 
being  enforced,  although  not  in 
writing.    It  was  held  that  the  4th 
section  of  the  Statute  of  Frauds, 
which  relates  solely    to  the  re- 
medy  upon,  and  not  to  validity  ot, 
the  contract,  was  applicable,  and 
consequently   that    the    contract 
could  not  be  enforced  here.  "There 
is  no  dispute,''  said  Jervie^  0.  J., 
"  as  to  the  principles  which  ought 
to  govern  our  decision.    My  bro- 
ther Allen  admits  that  if  the  4th 
section  of  the  Statute  of  Frauds 
applies,  not  to  the  validity  of  the 
contract^  but  only  \Ky  proeedfuare,  the 
plaintiff  cannot  maintain  this  ac- 
tion, because  there  is  no  agreement 
nor   any   memorandum   or   note 


thereof  in  writing.    On  the  other 
hand,  it  is  not  denied  by  Mr.  Ho- 
neyman — who  has  ai^ed  the  case 
in  a  manner  for  which  the  Court  is 
much  indebted  to  him — that  if  the 
4th  section  applies  to  the  contract 
itself,  or,  as  BouUenois  expresses 
it,  to  the  solemnities  of  the  contract, 
inasmuch  as  our  law  cannot  regu- 
late foreign  contracts,  a  contract 
like  this  may  be  enforced  here.    I 
am  of  opinion  that  the  4th  section 
applies  not  to  the  solemnities  of 
the  contract,  but  to  the  procedure ; 
and  therefore  that  the  contract  in 
question  cannot  be  sued  upon  here. 
The  contract  may  be  capable  of 
being    enforced    in   the    country 
where  it   was   made,  but  not  in 
England."    .  .  .  After  quoting  the 
words  of  the  4th  section,  his  Lord- 
ship continues, "  The  statute  in  this 
part  of  it,  does  not  say  that  un- 
less certain  requisites  are  complied 
with,  the  contract  shall  he  void,  but 
merely,  that  no  action  shall   be 
brought  vpon  it,  and  as  was  put 
with  great  force  by  Mr.  Honeyman, 
the  alternative, '  unless  the  agree- 
ment or  some  memorandum  or  note 
thereof  rfiall  be  in  writing,' — ^words 
which  are  satisfied  if  there  be  any 
written  evidence    of  a    previous 
agreement, — shows  that  the  statute 
contemplated  that  the  agreement 
may  he  good,  though  not  capable  of 
hekig  enforced,  if  evidenced  by  writ- 
ing.  This  therefore  may  be  a  very 
good  agreement,  though  for  want 
of  a  compliance  with  the  requisites 
of  the  statute,  not  enforceable  in 
fm  !&iglish  court  of  justice."  After 
referring  to  Oarrtngton  v.  Boots 
(2  M.  &  W.  248),  Meade  v.  Lamb 
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(6  Exch.  130),  Orosiy  v.  Wads- 
fvarih  (6  Easfc,  602),  aad  Lay- 
thoarp  Y.  Bryant  (2  N.  C.  735,  3 
Scott,    238),  his    Lordship    con- 
cludes thus,  "  I  therefore  think  we 
are  correct  in  holding  that  the  con- 
tract in  this  case  is  incapable  of 
being  enforced  by  an  action  in  this 
country,  because  the  4th  section  of 
29  Car.  II.  c.  3,  relates  only  to  the 
procedure,  and  not  to  the  right 
and  validity  of  the  contract  itself. 
As  to  what  is  said  by  Boullenois 
in  the  passage  last  cited  by  Bro- 
ther Allen  (Boullenois,  Trait6  des 
Statuts  r^ls  et  personnels,  torn.  2, 
tit.  iv.  ch,  2,  obsery.  46,  p.  459),  it 
is  to  be  observed  that  the  learned 
author  is  there  speaking  of  what 
pertains  ad  vinculum  ohUgatiorUa 
et  solemnitatem,  and  not  with  re- 
ference  to  the    mode   of  proce- 
dure." 

The  decision,  however,  of  Leroux 
T.  Broum  has  been  disapproved  of 
in  the  case  of  Williams  v.  Wheeler, 
8  0.  B.  (N.  S.)  316,  where  WiOes, 
J.,  observes,  that  he  should  require 
much  more  argument  to  satisfy  him 
that  a  contract  made  in  a  foreign 
country  without  writing,  which 
was  valid  by  the  foreign  law,  was 
incapable  of  being  enforced  in  an 
English  Court,  by  reason  of  the 
requirements  of  the  English  law  as 
to  the  formalities  of  contracts  made 
in  England.  "  The  general  rule,*' 
said  his  lordship,  <<is  that  loctis 
regit  actum,  and  although  I  fully 
recognize  the  principle  upon  which 
the  judgment  of  this  Court  in 
Leroux  v.  Broum  professes  to  be 
founded,  viz.,  that  the  procedure  is 
regulated  by  the  lex  fori,  I  am  not 


satisfied  that  either  of  the  sections 
of  the  Statute  of  Frauds  to  which 
reference  has  been  made  warrants  - 
the  decision.  We  must,  however, 
act  upon  Leroux  v.  Broum  until  it 
is  overruled  by  a  Court  of  Error." 

Set-off  or  compensation  will  be 
treated  as  part  of  the  remedy,  and 
will  therefore  be  admissible  in . 
claims  between  persons  belonging 
to  different  states  or  countries,  al- 
though it  may  not  be  admissible  by 
the  law  of  the  country  where  the 
debt  which  is  sued  for  was  con- 
tracted. Stor.  Confl.  Laws.  §  575  ; 
tmd  see  MacFarlan^  v.  Norrie,  2 
B.  &  a  783. 

Liens  also  and  implied  hypothe- 
cations, and  priorities  of  satisfac- 
tion given  to  creditors  by  the  law 
of  particular  countries,  and  the 
order  of  payment  of  their  debts, 
are  generally  treated  as  belcmging 
to  proceedings  in  suits,  ad  liUs  or- 
dinationem,  and  not  to  the  merits 
of  the  claim.  lb. 

The  limitation  of  actions  clearly 
does  not  belong  to,  and  will  not 
be  determined  by,  the  law  of  the 
country  where  the  contract  was 
entered  into,  but  by  the  law  of 
the  country  where  proceedings  are 
taken  to  enforce  it.  Thus  in  the 
principal  case,  where  proceedings 
were  taken  in  Scotland  upon  bilk 
of  exchange  drawn  in  France,  it 
was  held  by  the  House  of  Lords 
that  the  Scotch  law  of  prescription 
was  applicable,  and  that  its  effect 
was  not  prevented  by  the  &ct  that 
the  payee  had  taken  legal  proceed- 
ings in  France  during  the  absence 
of  the  debtor,  and  had  obtained 
judgment  against  him.    Upon  the 
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same  principle  it  was  held  in  ffu- 
her  V.  SMner  (2  Bing.  N.  C.  202  ; 
2  Scott,  304),  that  the  payee  of 
promissory  notes  made  in  France 
might  sne  the  maker  then  resident 
in  England,  although  the  action 
was  barred  by  the  law  of  France, 
inasmuch  as  the  time  allowed  by 
the  English  Statute  of  Limitations 
had  not  elapsed.  ''We  take  it," 
said  Tmdaly  C.  J.,  "  to  be  clearly 
established,  and  recognized  as  part 
of  the  law  of  England,  by  various 
decisions,  that  if  the  prescription 
of  the  French  law,  which  has  been 
opposed  to  the  plauxtiff  in  the  pre- 
sent case,  is  no  more  than  a  limi- 
tation of  the  time  within  which 
the  action  upon  the  note  must  be 
brought  in  the  French  Courts,  it 
will  not  form  a  bar  to  the  right  of 
action  in  our  English  Courts ;  but 
that  the  question,  whether  the  ac- 
tion is  brought  within  due  and  pro- 
per time,  must  be  governed  by  the 
English  statute.  The  distinction  be- 
tween that  part  of  the  law  of  the  fo- 
reign country  where  a  personal  con. 
tract  is  made,  which  is  adopted,  and 
that  which  is  not  adopted  by  our 
EngliahCourtsof  law,is  well  known 
and  established ;  namely,  that  so 
much  of  the  law  as  affects  the 
rights  and  merit  of  the  contract,  all 
that  relates  *ad  litis  decisi&nem*  is 
adopted  from  the  foreign  country ; 
so  much  of  the  law  as  affects  the 
remedy  anly^  all  that  relates  *ad 
litis  ordinationem*  is  taken  from 
the  *fec  fori*  of  that  country 
where  the  action  is  brought ;  and 
that  in  the  interprotation  of  this 
rule,  the  time  of  limitation  of  the 
action  fieJls  within  the  latter  divi- 


sion, and  is  governed  by  the  law 
of  the  country  where  the  action  is 
brought,  and  not  by  the  lex  loci 
coniracHtSf  is  evident  from  many 
authorities.  In  Huber's  treatise, 
De  Conflictu  Legum,  §  79  he  says, 
'  Batio  hsec  est,  quod  prsescriptio 
(where  observe,  the  term  prcsscr^ 
tio  is  used  generally  for  limitation) 
et  ezecutio  non  pertinent  ad  valo- 
rem contract(is,  sed  ad  tempus  et 
modumactiomsinstituendsB.'"  See 
also  Campbell  v.  Sieiner,  6  Dow, 
116,  184  ;  Fergusson  v.  Fyfe,  8  C. 
&F.140;  The  British  Linen  Com- 
pany V.  Drummondy  10  B.  &  Cress. 
903 ;  Be  la  Vega  v.  Vianna,  1  Bam. 
&  Ad.  284. 

It  was  argued  in  the  principal 
case  that  the  lex  fori  was  not  ap- 
plicable to  these  cases,  inasmuch 
as  prescription  is  of  the  very  na- 
ture of  the  contract,  and  that  the 
party  contracting  is  bound  for  a 
given  time,  and  a  given  time  only, 
that  is,  according  to  the  proscrip- 
tion of  the  place  whero  the  contract 
was  entered  into.  Lord  Brougham 
however  very  satisfactorily  disposed 
of  this  argument.  "  One  party," 
he  observed, ''  does  not  bind  him- 
self for  a  particular  period  at  all, 
but  meroly  to  do  something  on  a 
certain  day,  or  on  one  or  other  of 
certaindays.  In  the  case  at  the  bar 
the  obligation  is  to  pay  a  sum  cer- 
tain at  a  certain  day,  but  the  law 
does  not  suppose  that  he  is  at  the 
moment  of  making  the  contract 
contemplating  the  period  at  which 
he  may  be  freed  by  lapse  of  time 
from  performing  it.  The  argument 
that  the  limitation  is  in  the  naturo 
of  the  contract^  supposes  that  the 
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parties  look  only  to  the  breach  of 
the  agreement.  Nothing  is  more 
contrary  to  good  Mth  than  snch  a 
supposition.  If  the  law  of  the 
countty  proceeds  on  the  supposi- 
tion that  the  contracting  parties 
look  only  to  the  period  at  which 
the  statute  of  limitation  will  begin 
to  run,  it  will  sanction  a  wrong 
course  of  conduct,  and  will  turn  a 
protection  against  laches  into  a  pre- 
mium for  evasiveness."  AniSy  p.  243. 
A  distinction  characterized  by 
Lord  Brougham  in  the  principal 
case  as  "  excellent "  {mtey  p.  243), 
and  approved  of  by  Tmdal^  0.  J„ 
in  Huber  v.  Sterner ^  2  Bing.  N.  C. 
211,  has  been  taken  by  Mr.  Jus- 
tice Story  as  follows,  "Suppose  the 
statutes  of  limitation  or  prescrip- 
tion of  a  particular  country  do  not 
only  extinguish  the  right  of  action, 
but  the  claim  or  title  itself  ipso 
factOy  and  declare  it  a  nullity  after 
the  lapse  of  the  prescribed  period, 
and  the  parties  are  resident  within 
the  jurisdiction  during  the  whole 
of  that  period,  so  that  it  has  ac- 
tually and  fully  operated  upon  the 
case  ;  under  such  circumstances 
the  question  might  properly  arise, 
whether  such  statutes  of  limitation 
or  prescription  may  not  afterwards 
be  set  up  in  any  other  country  to 
which  the  parties  may  remove,  by 
way  of  extinguishment,  or  transfer 
of  the  claim  or  title."  Stor.  Confl. 
of  Laws,  §  582.  This  point  how- 
ever has  not  yet  been  actually 
decided,  nor  was  it  raised  in  the 
recent  case  of  Her  Highness  Ruck- 
mahoye  v.  Mottichimd,  8  Mootc,  P. 
C.  C.  4;  5  Moore,  Ind.  App.  Oas. 
234. 


As  to  the  question  how  far  fo- 
reign judgments  (in  which  terms 
the  judgments  of  the  Courts  in 
our  own  colonies  are  included)  are 
binding  and  can  be  enforced  in 
this  country,  see  2  Smith's  Lead- 
ing Cases,  p.  725,  6th  ed^  and 
Westlake,  Priv.  Intemat.  Law,  p. 
361  ;  and  see  T?ie  Bank  of  Austra- 
lasia V.  Niasy  16  Q.  B.  717^  Imrie 
V.  Castriquey  8  0.  B.  (N.S.)  405 ; 
De  Cosse  Bressac  v.  Bathboney  6 
H.  &  N.  301 ;  Barher  v.  Lamby 
8  C.  B.  (N.S.), ^h'yFrayesY.WormSy 
10  C.  B.  (N.S.)  149;  Smpson 
V.  Fogoy  1  J.  &  H.  18;  7%6 
Grief swaldy  Swab.  Adm.  Sep.  430; 
Scott  V.  Pilkingtony  2  B.  &  Sm. 
11 ;  The  Liverpool  Marine  Credit 
Company  v.  Huntery  15  W.  E. 
(V.  C.  W.),  758. 

Foreign  law  must  be  proved  in 
this  country  as  a  matter  of  feet 
by  appropriate  evidence,  that  is, 
by  properly  qualified  witnesses  who 
can  state  from  their  own  know- 
ledge, gained  by  study  and  prac- 
tice, not  only  what  are  the  words 
in  which  the  law  is  expressed,  but 
also  what  is  the  interpretation  of 
those  words  and  the  legal  meaning 
and  effect  of  them  as  applied  to 
the  case  in  question  (see  JSkarl  Nel- 
son V.  Lord  Bridporty  8  Beav.  527; 
Smith  V.  Gouldy  4  Moo.  P.  C.  C. 
21),  and  foreign  law  must  be  plead- 
ed as  a  fact,  and  not  merely  in  an 
argumentative  and  infer^tial 
manner.  Benham  v.  The  Earl  of 
Mommgtony  8  C.  B.  133 ;  4  DowL 
&  L.  218 ;  M'Leod  v.  SchuUsey  1 
Dow.  &  L.  614.  A  question  of 
foreign  law  being  one  of  fact  must 
be  proved  in  each  case,  the  evidence 
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addaoed  in  another  cause,  although 
npon  the  same  point,  being  clearly 
insnfficient.  M*Cormieky.  Gfameitf 
5  De  G.  Mac.  &  G.  278. 

The  inconvenience  and  uncer- 
tainty arising  from  the  mode  of 
proving   the   law    of    a    foreign 
country  as  a  matter  of  fact  by 
skilled  witnesses,   that  is  to  say 
by  advocates  practising  in  such 
foreign  country,  has  been    to  a 
great    extent    remedied   by   two 
recent  statutes,  the  first  of  which 
is  22  &  23  Vict.  c.  63,  intituled 
'^An  Act  to  afford  facilities  for 
the  more  certain  ascertainment  of 
the  law  administered  in  one  part 
of  Her  Majesty's  dominions  when 
pleaded  in  the  courts  of  another 
part  thereof.**    According  to  this 
Act,  Courts  in  one  part  of  Her 
Majesty's  dominions  may  remit  a 
case  for  the  opinion  in  law  of  a 
Court  in  any  part  thereof  (sect  1)'. 
The  opinion  when  pronounced  to 
be  authenticated,  and  a  certified 
copy  given  to  the  parties  to  the 
action  (sect.  2),  the  opinion  to  be 
applied  by  the  Court  remitting  the 
case  (sect.  3).  Her  Majesty  in  Coun- 
cil or  the  House  of  Lords  on  appeal 
may  adopt  or  reject  such  opinion 
(sect.4:).   The8econdActis24Vict. 
c.  11,  intituled  "  An  Act  to  afford 
fificilities  for  the  better  ascertain- 
ment of  the  law  of  foreign  countries 
when  pleaded  within  Her  Majesty's 
dominions.     It  enacts  that   the 
superior  Courts  within  Her  Ma- 
jesty's  dominions   may,    in   any 
action^  remit  a  case  with  queries 
to  a  court  of  any  foreign  state 
with  which  Her  Majesty  may  have 
made  a  convention  for  that  pur- 


pose for  the  ascertainment  of  the 
law  of  such  state  (sect.  1).  That 
the  court  in  which  such  action 
depends  may  apply  such  opinion 
to  the  £acts  set  forth  in  the  case 
(sect.  3),  and  the  courts  in  Her 
Majesty's  dominions  may  pro- 
nounce an  opinion  on  the  case 
remitted  by  a  foreign  court  (sect. 
3).  See  Act.  7  Jur.  (N.  S.)  Part 
2,  pp.  255,  272. 

Where  a  difficult  question  of 
foreign  law  arises,  the  Court  will 
not  decide  on  the  usual  evidence, 
the  opinions  of  advocates  of  the 
foreign  country,  but  wiU  settle  a 
case  for  the  opinion  of  the  courts 
there.  Lard  v.  Colviriy  1  Drew.  & 
Sm.  24. 

Lord  Oranworlh  has  recently 
laid  down  the  mode  in  which  our 
courts  should  deal  with  a  foreign 
contract  involving  the  considera- 
tion of  foreign  law.  "When," 
says  his  liordship,  "  a  contract  is 
made  in  a  foreign  country,  and  in 
a  foreign  language,  an  English 
court  having  to  construe  it,  must 
first  obtain  a  translation  of  the 
instrument ;  secondly,  an  explana- 
tion of  the  terms  of  art  (if  any) ; 
thirdly,  evidence  of  the  foreign 
law  applicable  to  the  case;  and, 
fourthly,  evidence  of  any  peculiar 
rules  of  construction  which  may 
exist  in  that  law,  and  must  then 
itself  interpret  the  instrument  on 
ordinary  principles  of  construc- 
tion." T?is  Duchess  di  Sara  v. 
Phillips,  10  Ho.  Lo.  Ca.  653; 
and  see  Ndsan  v.  Bridpart,  8 
Beav.  527,  534. 

Until  the  foreign  law  is  proved 
there  is  a  presumption  that  it  is 
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the  same  88  that  of  England.  Smilh  For  further  information  on  the 

V.  Ghuldj  4    Moo.  P.  C.  C.  21;  subject  of  this  note,  the  reader 

Broum  y,  Gracey,  1  D.  &  R.  N.  P.  is  referred  to  Mr.  Wesdake's  able 

41,  n. ;  Lloyd  t.  Guiberty  1  Law  and  recent  treatise  on  Private  In- 

Bep.,  2  B.  129.  temational  Law. 
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SANDILANDS   AND    OTHERS,   EXECUTORS   OF 
HOWDEN,  V.  MARSH. 


K.B.  Trin.  Term,  59  Geo.  III.  1819. 

[reported  2  BARN.  &  ALD.  672.] 

Partnership— Power  of  Partner  to  bind  the  Firm.] 

The  act  and  assurance  of  one  partner,  made  with  reference  to 
hmtness  transacted  by  theftmiy  tvill  bind  all  the  partners. 

In  a  matter  wholly  unconnected  with  the  partnership,  one  partner 
cannot  bind  the  other. 

Where,  however,  one  of  two  partner s^  makes  a  contract  as  to  the 
terms  on  which  any  business  w  to  be  transacted  by  the  firm,  al- 
though such  business  is  not  in  their  usual  course  of  dealing,  and 
even  contrary  to  their  arrangement  with  each  other,  and  the  busi- 
ness is  afterwards  transacted  by  or  with  the  knowledge  of  the 
other  partner,  the  latter  will  be  bound  by  the  contract  so  made. 

Assumpsit.  The  declaration  stated  that  I.  Howden,  deceased, 
employed  the  defendant  as  his  agent  to  lay  out  £4000  in  the  pur- 
chase of  an  annuity,  and  to  receive  the  Arrears  thereof,  and  that 
in  consideration  thereof,  and  of  a  certain  commission,  defendant 
promised  to  guarantee  the  payment  of  the  annuity,  and  alleged  a 
breach  in  not  having  so  guaranteed.  Plea,  general  issue.  At  the 
trial  before  Abbott,  C.  J.,  at  the  adjourned  sittings  at  Guildhall, 
after  last  Michaelmas  Term,  it  appeared  that  the  defendant,  who 
was  a  navy  agent,  had  formerly  been  in  partnership  with  a  Mr. 
Creed,  and  that  a  firm  of  Marsh  and  Creed  had  been  the  navy 
agents  to  Mr.  Howden.  On  the  12th  of  September,  1811,  Mr. 
Creed  wrote  the  following  letter  to  Mr.  Howden : — "  I  have  an 
opportunity  of  employing  your  remaining  property  in  the  stocks 
for  three  or  four  years  in  a  way  that  will  double,  or  nearly  so,  the 
income  that  you  derive  from  that  source.    It  is  by  annuity  of  eight 
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per  cent,  per  annum,  on  three  lives,  secured  on  property,  the 
receipts  of  which  pass  through  our  hands,  and  will  be  guaranteed 
by  our  house,  and  not  redeemable  until  after  three  years.     The 
party  granting  the  annuity  is  in  the  receipt  of  a  clear  unincumbered 
incQme  of  above  £12,000  per  annum,  and  will,  as  soon  as  he  can 
afker  the  lapse  of  three  years,  redeem  the  annuity,  so  that  your 
capital  remains  untouched.    For  our  trouble  in  the  business,  and 
for  guaranteeing  the  punctual  half-yearly  payment  of  the  annuity  to 
you,  we  should  expect  a  commission  of  five  per  cent.,  but  the  benefit 
you  would  derive  from  the  arrangement  would  very  well  allow  of 
it.    Windsor's  and  this  annuity  would  soon  clear  off  the  advance 
on  our  account,  and  leave  your  income  materially  improved.    If 
you  see  this  business  in  the  light  I  do,  and  will  say  aye  or  no  by 
return  of  post,  I  will  either  go  on  with  it  and  send  you  down  a 
bank  power  for  sale  of  your  stock,  or  else  secure  it  for  some  other 
friend.'*     This  letter  was  signed  Richard  Creed.     Howden  imme- 
diately accepted  this  offer,  and  a  joint  power  of  attorney  was  trans- 
mitted, empowering  Marsh  and  Creed  to  sell  the  stock ;  and  the 
stock  was  accordingly  sold  out  on  the  7th  of  January,  1812.     On 
the  28rd  of  January,  1818,  the  annuity  in  question  was  purchased 
of  Mr.  Joshua  Row^,  and  after  having  been  paid  for  about  two 
years,  became  in  arrear.     Howden  died  7th  March,  1813.     By  a 
letter,  dated  10th  April,  1813,  signed  Marsh  and  Creed,  in  answer 
to  an  application  made  on  the  part  of  Mr.  Howden's  representa- 
tives, they  stated  in  substance  as  follows :—"  He  has  two  annuities; 
one  yielding  a  clear  £400  per  annum,  payable  quarterly,  exclusive 
of  the  amount  of  the  annual  premium  on  the  insurance  on  the  life 
of  Mr.  Bowe,  the  grantor,  at  the  Equitable  Insurance  Office,  and 
the  purchase-money  for  which  was  £4000  in  place  of  £5000,  which 
we  informed  Mr.  Howden  we  should  give  for  it.   This  is  guaranteed 
by  our  house  on  a  commission,  and  is  not  determinable  for  three 
years."    Neither  of  the  above  letters  were  entered  in  Marsh  and 
Creed's  letter-book,  nor  did  it  appear  that  Marsh  had  personally 
any  knowledge  of  the  guarantee. 

It  was  proved,  that  it  was  no  part  of  the  ordinary  business  of 
navy  agents  to  deal  in  annuities.  The  charge  of  £5  per  cent,  com- 
mission had  never  been  made,  but  only  2^  per  cent,  the  usual 
commission  of  navy  agents,  had  been  charged  in  the  different 
accounts  transmitted  by  Marsh  and  Creed.  In  those  accounts, 
however,  there  were  found  several  items,  referring  to  the  sale  of  the 
stock  and  the  receipt  of  the  annuity.     Under  these  circumstances 
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it  was  contended,  first,  that  this  guarantee  by  Creed  oonld  not  bind 
his  partner,  Marsh ;  and  secondly,  that  if  it  could  it  was  a  security 
which  ought  to  have  been  enrolled  under  the  provisions  of  the 
Annuity Act(17  Geo.  III.  c.  26).  The  learned  Judge  overruled  these 
objections,  and  left  it  to  the  jury  to  say  whether,  under  the  circum- 
stances of  the  case.  Marsh  was  cognisant  of  the  transaction  as  to 
the  purchase  of  the  annuity,  although  he  might  be  ignorant  of  the 
facts  of  the  guarantee  itself,  telling  them  that  in  that  case  he 
thought  the  defendant  was  liable.  The  jury  found  this  fact  in  the 
affirmative,  and  the  plaintiffs  obtained  a  verdict  The  defendant 
had  liberty  to  move  to  enter  a  nonsuit  on  both  points ;  and  a  rule 
nisi  to  that  effect  having  been  obtained  by  Marryat  in  last 
Hilary  Term — 

Scarlett  and  Adams  now  showed  cause.  They  contended,  that 
the  case  had  been  properly  left  to  the  jury  to  say  whether  Marsh 
was  or  was  not  cognizant  of  the  transaction ;  and  the  jury  had 
found  that  he  was.  If  so,  he  must  be  bound  by  the  representations 
and  acts  of  his  partner  in  it.  As  to  the  second  point,  the  distinc- 
tion is,  that  only  those  securities  which  come  from  the  grantee  or 
his  sureties  are  required  to  be  registered ;  but  thii^  guarantee  was 
wholly  independent  of  and,  for  anything  that  appears,  unknown  to 
the  grantor.  He  was  not  in  any  degree  responsible  over  either  to 
Marsh  or  Creed,  in  case  they  were  called  upon  by  Howden  to  pay 
the  annuity.  Then  it  did  not  require  to  be  memorialized,  because 
the  only  object  of  the  Act  was  for  the  further  protection  of  the 
grantor,  to  record  all  the  securities  coming  directly  or  indirectly 
from  him. 

Marryat  and  Wilde  contrd. — One  partner  has  no  power  to  bind 
another  by  a  guarantee  of  this  sort.  It  was  not  an  act  done  in  the 
ordinary  course  of  business,  and  its  operation  might  last  beyond 
the  duration  of  the  partnership,  or  even  the  life  of  the  parties. 
There  was  no  pretence  for  saying  that  Marsh  was  cognizant  of  the 
circumstances  of  the  guarantee  itself.  The  letters  containing  it 
were  never  entered  in  the  letter-book  of  the  firm ;  and  the  mere 
receipt  of  the  2  J  per  cent  on  the  money,  which  was  the  considera- 
tion for  the  annuity,  is  not  sufficient  of  itself  to  charge  him  with 
the  guarantee.  The  £5  per  cent,  which  was  the  consideration  for 
it,  never  was  received  at  alL  All  Marsh's  acts  are  perfectly  consis- 
tent with  the  ordinary  course  of  dealing,  and  no  more.  The  case 
of  Duncan  v.  Lowndes  (3  Campb,  478)  is  precisely  in  point.    But 
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supposing  it  to  be  a  guarantee  binding  on  Marsh,  still  the  plaintiff 
cannot  recover,  not  having  complied  with  the  Annuity  Act  (17  Geo. 
III.  c.  26).  It  would  defeat  all  the  provisions  of  that  Act,  if  this 
did  not  require  to  be  memorialized;  a  person  meaning  to  grant  an 
annuity  would  then  only  have  to  guarantee  an  annuity  granted  by 
a  pauper  in  order  to  evade  the  Act.  The  case  otRosher  v.  Hurdis 
(5  T.  R.  678)  shows  however  that*  is  not  the  law.  But  there  is 
another  objection.  The  guarantee,  at  all  events,  depends  upon 
the  second  letter  alone,  for  there  is  nothing  to  connect  the  first 
and  second  letters  together.  The  price  is  different,  and  they 
relate  to  different  annuities.  If  so,  then  inasmuch  as  the  second 
letter  only  states  that  a  guarantee  has  been  given,  but  omits  the 
terms  of  the  guarantee,  it  is  not  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds.  [Abbott,  C.  J. — Can  it  be  contended,  if  a 
person  writes  a  letter,  offering  to  purchase  an  annuity  and  to 
guarantee  its  payment,  and  requesting  a  power  to  sell  out  stock  to 
be  sent  for  that  purpose,  that  he  will  not,  after  his  proposal  has 
been  acceded  to,  and  the  stock  has  been  sold  out,  be  liable  to  make 
good  his  guarantee,  because  exactly  the  same  annuity  as  that  pro- 
posed has  not  been  bought  ?]  The  question  is  not  whether  he 
would  not  be  bound  to  make  compensation,  but  whether  he  would 
be  liable  on  the  guarantee.  The  second  letter  admits  that  a 
guarantee  was  given,  but  is  wholly  silent  as  to  its  terms.  Wain 
V.  Warltersy  5  East,  10. 

Abbott y  C.  J. — This  case  has  been  very  fully  and  ably  discussed 
at  the  bar ;  but  I  am  of  opinion  that  the  rule  must  be  discharged. 

Two  material  questions  have  been  made :  the  first  of  which,  and 
the  most  important  and  extensive  in  its  consequences,  is  whether 
this  defendant  shall  be  held  to  be  bound  by  the  guarantee  given 
without  Jiis  knowledge  by  his  partner  Creed ;  and  if  the  verdict  of 
the  jury,  finding  him  to  be  so  bound,  be  not  sustainable,  it  will  be 
very  dangerous  hereafter  to  deal  with  a  partnership;  for  the 
business  in  each  department  of  a  firm  is  generally  transacted  by 
one  partner  only.  It  has  undoubtedly  been  held,  that  in  a  matter 
wholly  unconnected  with  the  partnership,  one  partner  cannot  bind 
the  others.  But  the  true  construction  of  the  rule  is  this,  that  the 
act  and  assurance  of  one  partner  made  unth  reference  to  btmness 
transacted  by  the  firm,  will  bind  all  the  partners. 

In  this  case^  the  proper  business  of  Marsh  and  Creed  was  to 
receive  the  money  due  from  the  Navy  Board  to  their  customers, 
and  their  dividends  in  the  public  funds ;  upon  which  business  they 
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charged  Howden  with  a  commission  of  2}  per  cent.  It  was  no 
part  of  their  ordinary  business  to  guarantee  annuities,  or  to  lay  out 
the  money  of  their  customers  in  the  purchase  of  them.  Under 
these  circumstances,  the  original  proposal  was  made  by  Creed,  in 
answer  to  which  the  joint  power  of  attorney  was  transmitted  to 
Marsh  and  Greed,  imder  which  the  stock  was  afterwards  sold. 
Now  that  sale  must  have  appeared  in  the  partnership  books ;  and 
if  that  fact  was  doubtful,  it  is  proved  by  the  balance  stated  in  the 
accounts  transmitted  in  the  partnership ;  that  sale,  therefore,  and 
the  fact  that  the  proceeds  had  been  laid  out  in  the  purchase  of  an 
annuity,  either  were  actually  known  or  ought  to  have  been  known 
by  Marsh.  Now,  if  that  whole  transaction  was  known  to  him,  the 
guarantee  which  is  connected  with  it  becomes,  in  point  of  law,  an 
assurance  made  by  one  partner  with  reference  to  business  trans- 
acted by  both;  and,  according  to  the  rule  previously  stated,  it 
will  bind  both. 

To  illustrate  this  position,  a  case  may  be  put,  where  two  persons 
in  partnership  for  the  sale  of  horses,  should  agree  between  them- 
selves never  to  warrant  any  horse ;  yet,  though  this  be  their  course 
of  business,  there  is  no  doubt,  that  if  upon  the  sale  of  a  horse,  the 
property  of  the  partnership,  one  of  them  gives  a  warranty,  the  other 
would  be  thereby  bound. 

As  to  the  second  question,  whether  this  guarantee  ought  to  have 
been  enrolled  according  to  the  provisions  of  the  Annuity  Act,  I 
agree  that  that  statute  ought  not  to  receive  a  narrow  construction, 
so  far  as  the  interest  of  the  grantor  of  the  annuity  is  concerned. 
Every  security,  therefore,  given  by  him  or  on  his  behalf,  and  for 
which  the  money  received  by  him  is  the  consideration,  must,  be 
enrolled.  But  tiie  consideration  for  this  promise  is  wholly  distinct 
from  that  given  for  the  annuity.  It  is  the  payment  of  an  addi- 
tional commission  of  2^  per  cent. ;  whereas  the  consideration  for 
the  annuity  is  the  sum  of  JE4000.  It  is  wholly  unconnected 
with  the  grantor,  and  collateral  to  his  interest,  and  does  not,  I 
think,  require  to  be  enrolled.  I  am  therefore  of  opinion,  on  both 
grounds,  that  this  rule  should  be  discharged. 

Bayley^  J. — I  have  entertained  considerable  doubts  during  the 
discussion  of  this  case,  but  I  am  now  entirely  satisfied  on  both 
points.  It  is  true  that  one  partner  cannot  bind  another  out  of  the 
regular  course  of  dealing  by  the  firm.  But  where  the  assurance 
has  reference  to  business  transacted  by  the  partnership,  although 
out  of  the  regular  course^  it  is  still  within  the  scope  of  his  autho- 
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rity,  aucl  will  bind  the  firm.  Now  if  we  apply  that  rule  to  this  case, 
we^  find  a  proposal  by  Creed,  concerning  business  to  be  transacted 
by  the  house.  If  so,  it  must  have  been  transacted  on  the  terms 
stated  in  the  letter  of  Creed :  and  if  Marsh  and  Creed  were  thus 
agents  in  laying  out  Howden's  money  in  the  annuity,  they  must  be 
bound  by  the  terms  specified  by  Creed.  For  this  is  a  representa- 
tion made  by  one  partner  as  to  the  terms  upon  which  the  business 
is  to  be  done  by  the  firm.  This  is  made  still  more  clear  by  the 
letter  of  the  10th  April,  1813. 

It  is  suggested,  indeed,  that  this  may  have  reference  to  some 
other  guarantee  than  that  of  the  letter  of  12th  September,  1811. 
But  if  so,  it  was  for  the  defendant  to  have  proved  that  fact  Then 
it  is  contended,  that  the  second  letter  by  the  firm  does  not  specify 
the  amount  of  the  commission,  and  that  this  case  falls  within 
Wain  V.  Warlters.  But  that  difficulty  is  removed,  by  connecting 
it  with  the  former  letter,  in  which  the  terms  are  specified.  The 
stamp  acts  proceed  on  the  same  principle,  that  an  agreement  may 
be  inferred  from  several  letters;  and  therefore  direct  that  the 
stamping  of  one  shall  be  sufficient. 

The  other  question  is,  whether  this  guarantee  ought  to  have 
been  enrolled.  The  case  of  Rosher  v.  Hwrdis  does  not  in  terms 
show  whether  the  security  there  was  not  given  at  the  instance  of 
the  grantor.  And  there  is  a  material  difference  between  sureties 
for  a  grantor  who  are  identified  with  him,  and  other  persons 
wholly  unconnected  with  him.  If,  in  this  case,  Rowe  had  been 
told  that  Marsh  and  Creed  w^re  to  be  his  guarantees,  and  he  had 
given  them  any  consideration  for  so  doing,  the  case  would  be 
different.  But  here  these  parties  guarantee,  not  at  the  instance 
of  the  grantor,  but  of  the  grantee.  I  am  of  opinion  that  this  is 
not  within  either  the  terms  or  the  spirit  of  the  Annuity  Act. 

Holroyd,  J. — I  am  of  the  same  opinion.  It  was  properly  left 
to  the  jury  to  say  whether  Marsh  was  cognizant  of  the  contract 
to  lay  out  this  money  in  the  purchase  of  an  annuity :  and  then 
whatever  engagement  Creed  might  make  with  reference  to  it 
would  bind  Marsh ;  for  by  his  knowledge  of  it  being  foxmd  by 
the  jury,  it  becomes  for  this  purpose  part  of  the  partnership 
business,  as  much  as  any  transaction  in  the  ordinary  course  of 
dealing.  The  first  letter  seems  to  me  to  be  applicable  to  any 
annuity  to  be  purchased  with  the  money  to  be  raised  by  sale  of 
the  funded  property;  and  that  the  parties  themselves  so  con- 
sidered it,  appears  from  the  second  letter.    We  have,  theref<5re,  a 
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right  to  connect  these  two  letters  together,  and  by  so  doing,  the 
objection  that  the  terms  of  the  guarantee  are  not  specified  in  the 
second  letter  is  removed.  The  great  difficulty  in  my  mind  is  as 
to  the  enrolment,  and  it  arises  from  this  guarantee  having  been 
originally  mentioned  as  one  of  the  terms  upon  which  the  grantee 
was  to  advance  his  money.  It  does  not  however  appear  that  the 
grantor  had  any  knowledge  of  it,  and  that  makes  a  material  diffe- 
rence. For  there  being  nothing  in  the  letter  which  imports  that 
the  terms  of  the  proposal  come  from  the  grantor,  it  may  be  con- 
sidered as  wholly  collateral  to  the  transaction,  and  as  no  part  of 
the  condition  on  which  the  annuity  was  granted  by  him.  The 
words  of  the  Act  are,  "  That  a  memorial  of  every  deed,  etc., 
whereby  any  annwiiy  shall  be  granted^  shall  be  enrolled :"  and  the 
warranto  of  attorney,  of  which  the  Act  subsequently  speaks,  are 
those  given  by  the  grantor.  I  think,  therefore,  that  the  assur- 
ances meant  in  this  clause  are  those  connected  with  the  grantor ; 
and  that  as  this  guarantee  was  wholly  unconnected  with  him,  it 
did  not  require  to  be  enrolled. 

Best,  J. — ^I  am  clearly  of  the  same  opinion  on  both  points.  If 
we  were  to  decide  the  first  point  in  favour  of  the  defendant,  we 
should  place  persons  who  have  occasion  to  deal  with  partnerships 
in  a  new  and  difficult  situation ;  for,  imless  they  made  inquiry 
from  every  one  of  the  partners  whether  they  assented  to  the 
partnership  transaction,  which  in  many  cases  would  be  impossible, 
they  would  have  the  security  of  the  individual  only,  and  not  that 
of  the  firm.  In  this  case  it  appears  that  Marsh  and  Creed  acted 
not  merely  as  navy  agents,  but  also  in  the  procuring  of  this 
annuity,  and  that  they  have  received  an  advantage  from  the  trans- 
action. For,  although  it  is  said  they  did  not  receive  the  5  per 
cent,  commission,  yet  at  aU  events  they  were  benefited  by  receiving 
2i  per  cent,  commission  on  a  larger  sum  arising  from  this  annuity. 
Marsh,  therefore,  who  has  derived  an  advantage  from  the  engage- 
ment entered  into  by  his  partner,  must  be  bound  by  the  con- 
sequences of  it.  This  question,  therefore,  was  properly  left  to 
the  jury,  who  have  in  my  opinion  found  the  right  verdict. 

As  to  the  second  point,  it  seems  to  me  that  the  object  of  the  An- 
nuity Act  was  to  protect  inexperienced  persons  from  the  frauds  of 
those  who  lent  money  on  annuities ;  and  the  provision  for  the  en- 
rolment of  the  securities  being  intended  for  the  benefit  of  the  gran- 
tor only,  I  think  it  is  necessary  to  enrol  those  securities  alone, 
which  show  the  extent  of  his  responsibility.    Now  that  was  neces- 
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sary  in  Rosher  y.  Hurdis ;  for  it  may  be  concluded  (though  it  is 
not  expressly  so  stated  in  that  case)  that  the  grantor  was  there 
liable  over  to  the  obligor  of  the  bond.  But  here  there  is  no  such 
liability  on  the  part  of  Bowe  to  Marsh  and  Creed.  I  am  there* 
fore  of  opinion  that  it  was  not  necessary  to  enrol  this  guarantee, 
and  that  on  both  grounds  this  rule  must  be  discharged. 

Bule  discharged. 


As  a  general  rule  each  partner 
is  the  agent  of  the  rest,  and  has 
power  to  bind  them,  whether  they 
be  active,  nominal,  or  dormant,  in 
transactions  concerning  the  busi- 
ness of  the  firm.  "  In  partnerships," 
says  EyrBy  C.  J.,  in  a  well-known 
case, ''both  partners  are  authorized 
to  treat  for  each  other  in  every- 
thing that  concerns  or  properly 
belongs  to  the  joint  trade,  and 
will  bind  each  other  in  transactions 
with  every  one  who  is  not  distinctly 
informed  of  any  particular  circum- 
stances which  may  vary  the  case. 
On  the  other  hand,  when  the  trans- 
action has  no  apparent  relation  to 
the  partnership,  tiien  the  presump- 
tion is  the  other  way,  and  the  part- 
nership will  not  be  bound  by  the 
acts  of  one  of  the  partners  without 
special  circumstances."  Ex  parU 
Affoce^  2  Cox,  316 ;  BniBeeArmitage 
V.  Winterhoitom^  1  Man.  &  6r.  130; 
1  Scott,  N.  R.  23  ;  La  Marquise 
de  Ribeyre  v.  Barclay^  23  Beav. 
107. 

At  first  sight  the  principal  case 
might  appear  scarcely  to  come 
within  the  rule  as 'laid  down  by 
Eyr$^  C.  J.,  as  it  was  not  part  of 


the  ordinary  business  of  the  part- 
nership of  Marsh  and  Creed  as 
navy  agents  to  guarantee  annui- 
ties or  to  lay  out  the  money  of 
their  customers  in  the  purchase 
of  them ;  but  it  will  be  observed 
that  after  Creed  had  signed  the 
guarantee  on  behalf  of  the  firm 
without  the  knowledge  of  Marsh, 
a  joint  power  of  attorney  was 
transmitted  to  Marsh  and  Creed, 
under  which  stock  of  their  cus- 
tomer was  sold  and  the  annuity 
purchased  :  the  question  raised  was 
whether  the  executors  of  Marsh 
were  bound  by  the  guarantee.  The 
Court  then  seems  to  have  assumed 
that  the  sale  of  stock  must  have 
appeared  in  the  partnership  books, 
"and  if  that  fact  were  doubtful,"  ob- 
served AbboU,  C.  J.,  "it  is  proved  by 
the  balance  stated  in  the  accounts 
transmitted  by  the  partnership  ; 
that  sale,  therefore,  and  the  fact 
that  the  proceeds  had  been  laid 
out  in  the  purchase  of  an  annuity, 
either  were  actually  known  or 
ought  to  have  been  known  by 
Marsh."  The  conclusion  then  ar- 
rived at  by  the  learned  Judge  was 
that  if  the  whole  transaction  was 
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known  to  Marsh,  the  guarantee 
which  was  connected  with  it,  be- 
came in  point  of  law,  an  assur- 
anc$  made  by  one  partner  mih  re- 
farenee  to  dimness  transacts  by. 
the  firm,  and  therefore  binding 
upon  both,  according  to  the  con- 
struction which  he  had  put  upon 
the  general  role  relative  to  the 
power  of  one  partner  to  bind  the 
firm.  "Ithasmidoubtedly,'*heob- 
serred, "  been  held  that  in  a  matter 
wholly  nnconnected  with  the  part- 
nership, one  partner  cannot  bind 
the  others.  But  the  true  construc- 
tion of  the  rule  is  this,  that  the  act 
and  assurance  of  one  partner,  made 
with  reference  to  business  trans- 
acted by  the  firm,  will  bind  all  the 
partners." 

Although  partners  agree  among 
themselyes  not  to  do  certain  acts 
which  would  otherwise  fall  within 
the  usual  course  of  their  business, 
one  of  them,  by  doing  such  acts, 
may  bind  the  firm  to  a  third  party 
not  aware  of  the  arrangement.  This 
is  well  illustrated  in  the  principal 
case  hjAblH>tt,  J.,. who  says,  "  That 
if  two  persons  in  partnership  for 
the  sale  of  horses,  should  agree 
between  themselres  never  to  war- 
rant any  horse  ;  yet  though  this 
be  their  course  of  business,  there 
is  no  doubt,  that  if,  upon  the  sale 
of  a  horse,  the  property  of  the 
partnership,  one  of  them  should 
give  a  warranty,  the  other  would 
be  thereby  bound."  See  also  The 
SotUh  Carolina  Bank  v.  Case^  8  Bam. 
4fe  C.  427 ;  2  Man.  &  By.  459 ;  Smith 
T.  Jameson,  5  T.  R.  601. 

And  the  law  is  the  same  when 
the  persons  sought  to  be  bound 


are  dormant  partners  ;  Davies, 
Bank.  L.  8 ;  Watson,  Partnersh. 
169;  Cox  V.  Hickman,  8  Ho.  Lo. 
Ca.  306,  per  Lord  Cranworih. 
But  it  seems  that  a  dormant  part- 
ner would  have  no  implied  power 
to  bind  the  firm.  See  Nicholson 
V.  Ricketts,  2  E.  &  E.  524  ;  Kel- 
shaw  V.  Jukes,  3  B.  &  S.  847. 

Where  however  a  person  has 
notice  of  any  arrangement  between 
the  partners,  whereby  the  ordinary 
power  of  one  to  bind  the  rest  is 
either  taken  away  or  limited,  he 
will  be  bound  by  such  arrange- 
ment. Minnit  v.  Whinery,  6  Bro. 
P.  C.  489 ;  16  Yin,  Abr.  244  ;  Vice 
V.  Fleming,  1 T.  &  J.  227 ;  Exparte 
Harris,  1  Madd.  583. 

To  return,  however,  to  the  ap- 
plication of  the  rule  laid  down  at 
starting,  we  shall  see  that  one 
partner  may  in  general  bind  the 
rest  in  all  transactions  concerning 
the  business.  Thus,  an  individual 
partner  may  obtain  a  loan  {Rot/i- 
well  V.  Humphreys,  1  Esp.  406  ; 
Thicknesse  v.  Bromihw,  2  0.  &  J. 
431  ;  Broum  v.  Kidger,  3  Hurlst. 

6  N.  853),  purchase  goods  {Hyat 
V.  Hare,  Comb.  383 ;  Bond  v.  Oib- 
son,  1  Campb.  185 ;  Dyke  v.  Brewer, 
2  Car.  &  K.  828 ;  BotUmley  v.  Nut- 
tall,  5  C.  B.  (N.  S.)  122),  sell  {Lam- 
herfs  case,  Godbolt,  244  ;  Fox  v. 
Hanhury,  Cowp.  445),  or  pledge 
{Metcalfe  v.  Boyal  Exchange  Asso- 
ciation Co.,  Bam.  Ch.  Eep.  343), 
the  partnership  effects  even  in  the 
caseofaparticularadventure.  Ral)a 
V.  Ryland,  Gow,  N.  P.  C.  132  ;  Ex 
parte  Cellar,  1  Eose,  297 ;  Read  v. 
Hollinshead,  4  Bam.  &  Cress.  867; 

7  Dowl.  &  By.  444  ;   but  see  Ex 
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park  CopeUndf  2  Mont.  &  A.,  177; 
3  Dea.  &  Chit.  199. 

A  mere  joint  purchase  or  sub- 
purchase  made  without  any  view 
to  a  sale  mnst  be  distingaished 
from  a  partnership  in  a  particular 
adventure,  inasmuch  as  a  person 
who  becomes  a  mere  joint  owner 
as  distinguished  from  a  partner, 
cannot  by  a  sale  or  pledge  aflFect 
more  than  his  own  share.  Barton 
V.  Williams,  5  Bam.  &  Aid.  395. 

It  may  be  here  remarked  that 
the  implied  authority  of  a  partner 
to  bind  his  copartners  for  the  re- 
payment of  money  borrowed  for 
partnership  purposes,  does  not 
necessarily  extend  to  raising  mo- 
ney for  the  purpose  of  procuring 
(Oreenslade  v.  Dower,  7  B.  &  C. 
635)  or  increasing  the  fixed  capital 
of  the  firm.  Therefore  a  party 
advancing  money  to  one  partner, 
knowing  that  it  was  for  the  latter 
purpose,  cannot,  as  a  matter  of 
course,  charge  the  other  partners 
with  the  loan,  unless  the  transac- 
tion took  place  with  their  express 
or  actual  authority.  Fisher  v.  Tay- 
ler,  2  Hare,  218. 

It  is  clear  that  one  member  of  a 
partnership  in  trade  has  an  implied  • 
authority  to  bind  the  firm  by  draw- 
ing cheques  on  the  banker  of  the 
firm  (Laws  v.  Band,  3  C.  B.  (N. 
S.)  442),  by  drawing,  accepting,  or 
indorsing  a  bill  of  exchange  or 
giving  a  promissory  note  in  the 
name  of  the  firm  {PinTcney  v.  Hall, 
1  Salk.  126  ;  S.  C.  Lord  Raym. 
175  ;  Anon.  Styles,  370  ;  Harrison 
V.  Jackson,  7  T.  R.  210  ;  Sutton 
V.  Gregory,  2  Peake,  150  ;  Thick- 
nesse  v.  Bromilow,  2  C.  &:  J.  425  ; 


and  see  Ex  parte  Meyer,  De  6ex, 
Bk.  632,  where  one  of  a  firm  had 
dra^vn  an  accommodation  bill), 
and  all  the  partners  will  be  liable 
whea^r^  they  are  named  or  not, 
and  whether  they  are  known  or 
secret  partners,  unless  the  title  of 
the  person  who  seeks  to  charge 
them  can  be  impeached.  Wintle 
V.  Crowther,  1  C.  &  J.  316,  318  ; 
Baker  v.  Charlton,  1  Peake,  111  ; 
M'Nair  v.  Fleming,  Mont.  Part 
32  ;  Swan  v.  Steele,  7  East,  210 ; 
3  Smith,  199  ;  Vere  v.  Ashhy,  10 
B.  &  C.  288  ;  Lloyd  v.  Ashhy,  2 
Bam.  &  Ad.  23. 

When  a  bill  is  drawn  upon  a 
partnership  in  their  usual  style 
and  firm,  although  it  is  accepted 
in  the  name  of  one  partner  only 
for  partnership  purposes,  it  will  be 
binding  upon  all.  See  Wells  v. 
Mastennan,  2  Esp.  731 ;  Ma^on  v. 
Rumsey,  1  Campb.  384  ;  Dolman 
V.  Orchard,  2  Car.  &  P.  104 ; 
Jenkins  v.  Morris,  16  M.  &  W. 
877 ;  sed  vide  Kirk  v.  Blurtony  9 
M.  &  W.  284. 

Moreover  if  a  partnership  is  con- 
ducted in  the  name  of  one  of  the 
partners,  as  if  a  partnership  of  A. 
and  B.  is  carried  on  in  the  name 
of  A.  a  bill  drawn  and  endorsed  or 
accepted  in  the  name  of  A.  will 
bind  the  partnership,  but  it  must 
be  shown  by  the  plaintiff  that  it 
was  drawn  by  A.  not  as  A.,  but  as 
A.  and  B.  Ex  parte  Bolitho,  Buck. 
100,  104  ;  see  also  The  South  Ca- 
rolina Bank  v.  Case,  8  B.  &  C.  427. 
But  under  particular  circumstances 
the  onus  of  showing  that  a  single 
name  is  not  used  for  the  firm  may 
lie  upon  the  defendants.     Thus, 
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where  a  firm  carried  on  their  busi- 
ness nnder  the  name  of  A.,  and 
bills  were  indorsed  in  the  name  of 

A.  and  discounted  by  customers 
of  the  firm  after  A.  had  ceased  to 
carry  on  his  separate  business,  it 
was  held  by  the  Court  of  Queen's 
Bench  that  the  onus  of  showing 
the  indorsements  were  made  on  ac- 
count of  the  separate  business,  and 
not  on  account  of  the  general  and 
ostensible  business,  lay  on  the  de- 
fendants. Furze  v.  Sharwaod,  2  Q. 

B.  388. 

In  Stephens  t.  Reynolds^  5  H.  & 
N.  513,  the  defenduit,  who  was  a 
cheesemonger  at  Woolwich,  carried 
on  at  Walworth  the  hosiery  trade, 
in  partnership  with  C,  but  in  his 
own  name.  C.  accepted,  in  the 
name  of  the  defendant^  a  bill  of 
exchange  drawn  for  goods  supplied 
to  the  partnership,  and  which  was 
addressed  to  the  defendant  at  Wool- 
wich, it  was  held  by  the  Court  of  Ex- 
chequer, BramweUy  B.  dissmtiente^ 
that  the  acceptance  was  binding 
on  the  defendant  although  the  bill 
was  not  addressed  to  the  place 
where  the  partnership  business  was 
carried  on. 

A  partner  however  cannot,  un- 
less he  has  special  authority  {Nor- 
Urn  T.  Seymour,  3  C.  B.  792),  bind 
the  firm  by  any  other  than  the 
partnership  name  {KirTc  t.  Blurton, 
9  M.  &  W.  284).  But  it  seems 
that  one  of  two  partners  might  have 
authority  to  bind  the  other  by  sign- 
ing the  true  names  of  both  instead 
of  the  fictitious  name  of  the  part- 
nership. Per  ifawfo,  J.,  inNorfon  v. 
Seymour,  3  C.  B.  794.  In  that  case 
however  it  was  held  that  a  special 


authority  had  been  given  to  sign 
the  note  with  the  names  of  the  two 
partners,  and  it  was  therefore  held 
to  be  binding  upon  them.  See 
also  Ex  parte  Buckley,  14  M.  & 
W.  469  ;  Maclae  v.  Sutherland,  3 
EIL  &  Bl.  1 ;  Forles  v.  Marshall, 
11  Exch.  166. 

Although  there  is  a  deviation  in 
a  signature  from  the  partnership 
name,  it  will  be  binding  upon  the 
firm  if  it  appears  that  there  is 
not  substantially  any  difference  be- 
tween the  signature  and  the  name 
of  the  partnership.  ■**  For  instance, 
if  the  signature  were  Coal  and  Co., 
and  the  true  designation  were  Cole 
and  Co.,  it  would  no  doubt  be  for 
the  jury  to  say  whether  it  was  in 
substance  the  same."  V&cAlderson, 
B.,  9  M.  &  W.  289 ;  see  also  Faith 
V.  Richmond,  11  Ad.  &  Ell.  339. 

A  firm  may  use  one  name  for  the 
general  business  of  the  firm,  and 
may  use  another  for  the  purpose 
of  indorsing  negotiable  instru- 
ments which  will  be  binding  on  the 
firm.  Thus,  in  Williamson  v.  John- 
son, 1  B.  &  C.  146,  Habgood,  Dix- 
on, and  Lye  (who  succeeded  the 
firm  of  Habgood  and  Fowler)  car- 
ried on  business  in  partnership  to- 
gether, under  the  firm  of  Habgood 
and  Co.,  and  in  that  name  all  their 
transactions  of  buying  and  selling 
were  carried  on ;  but  Dixon,  the  ma- 
nager of  the  whole  business,  was  in 
the  habit  of  indorsing  bills  in  the 
names  of  Habgood  and  Fowler,  by 
procuration,  for  the  purpose  of  get- 
ting them  discounted ;  it  was  held 
that  the  firm  was  bound  by  such 
indorsements. 

Although  a  partner  is  not  liable 


Digitized  by 


Google 


296 


SANDILANDS  V.   MARSH. 


npon  bills  or  notes  accepted  or 
given  by  his  copartners  before  he 
joined  the  firm,  yet  if  a  bill  be  ac- 
cepted on  account  of  a  debt  which 
was  incurred  partly  before  and 
partly  after  such  partner  joined  the 
firm,  he  will  be  liable  to  so  much 
of  the  debt  for  which  the  bill  wajs 
accepted  as  became  due  after  he 
entered  into  partnership.  Wilson 
V.  Lewis,  2  Scott,  N.  R.  115. 

A  partner  can  only  bind  his  co- 
partners by  a  bill  or  note  jointly 
with  himself,  hence  a  joint  and 
several  note  given  by  a  partner  will 
bind  the  firm  jointly  {Maclas  v. 
Sutherland,3E.&B.  1)  and  himself 
separately  {Elliot  v.  Davis,  2  Bos. 
&  P.  338 ;  Gillow  V.  Lillie,  1  Bing. 
N.  0.  695),  but  it  will  not  bind  the 
other  members  of  the  firm  severally. 
Perringy,  Horn,  4  Bing.  32 ;  2  Car. 
&  P.  401. 

We  must  here  notice  a  limita- 
tion to  the  rule  that  one  partner 
has  an  implied  authority  to  bind 
the  firm  by  a  bill  of  exchange  or 
promissory  note,  for  a  partner  has 
not  such  power  where  the  business 
carried  on  by  it  is  not  strictly  of 
a  mercantile  character.  Thus  an 
attorney  {HedUy  v.  Bainhridge, 
3  Q.  B.  316  ;  Smith  v.  Coleman,  7 
Jur.  1053  ;  Levy  v.  Fyne,  Car.  & 
M.  453 ;  Harman  v.  Johnson,  2 
Ell.  &  Bl.  61  ;  3  Car.  &  K.  272), 
or  a  partner  in  a  farming  {Green- 
slade  V.  Dower,  7  B.  &  C.  635),  or 
in  a  mining  concern  {Dickinson  v. 
Valp^y,  10  B.  &  C.  139)  cannot  bmd 
the  firm  by  a  bill  of  exchange  or  a 
promissory  note.  The  reason  why 
a  power  of  binding  the  other  part- 
ners is  not  implied  is,  that  in  such 


cases  the  circulating  of  negotiable 
instruments  is  not  necessary,  as  in 
the  case  of  mercantile  partner- 
ships. 

But  in  the  case  of  partnerships 
which  are  not  of  amercantile  charac- 
ter, if  it  be  shown  that  the  power  of 
one  partner  to  draw  or  accept  bills 
of  exchange  for  the  partnership  is 
either  necessary  in  that  particular 
instance,  or  is  usual  in  similar  part- 
nerships, it  will  be  implied  by  the 
law.  This  subject  was  very  fully 
discussed  in  the  important  case  of 
Dickinson  v.  Valpy,  10  B.  &  C. 
128,  where  it  was  held  by  the  Court 
of  Queen's  Bench,  that  a  partner 
in  a  mining  concern  was  not  liable 
upon  a  bill  drawn  and  accepted  by 
order  of  the  directors,  it  not  hav- 
ing been  proved  that  they  had  ex- 
press authority  to  bind  the  other 
partners  by  drawing  and  accepting 
bills  of  exchange,  or  that  it  was 
necessary  in  that  particular  com- 
pany, or  usual  in  companies  of  the 
same  kind,  that  they  should  have 
such  authority.  "In  the  case  of 
an  ordinary  iradhig  partnership," 
said  LittlsdaU,  J.,  "the  law  im- 
plies that  one  partner  has  autho- 
rity to  bind  another  by  drawing 
and  accepting  bills,  hecatise  the 
drawing  and  accepUng  of  hills  is 
necessary  for  the  purposes  of  carry- 
ing  on  a  trading  partnership  ;  but 
it  does  not  follow  that  it  is  neces- 
sary for  the  purpose  of  carrying  on 
the  business  of  a  mining  company. 
Evidence  of  the  nature  of  the  com- 
pany ought  to  have  been  given,  to 
show  that,  in  order  to  carry  into 
eflfect  the  purposes  for  which  it  was 
instituted,  it  was  necessary  that 
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individaal  members  Bhould  hare 
the  power  of  binding  the  others  by 
drawing  and  accepting  bills  of 
exdiange.  In  the  absence  of  any 
BQch  evidence,  I  am  of  opinion 
that  it  is  not  com])etent  to  indi- 
Tidoal  members  of  a  mining  com- 
pany (which  is  not  a  regular 
trading  company),  to  bind  the  rest 
by  drawing  or  accepting  bills. 
One  of  several  persons  jointly 
int^ested  in  a  farm  has  no  power 
to  bind  tJie  others  by  drawing  or 
accepting  bills,  because  it  is  not 
necessary,  for  the  purposes  of  car- 
lying  on  the  forming  business,  that 
bills  should  be  drawn^or  accepted. 
The  object  of  persons  concerned  in 
such  an  undertaking  is  to  sell  the 
produce  of  the  farm ;  and  though, 
witb  a  view  to  such  sale,  it  maybe 
necessary  to  buy  many  things  in 
order  to  raise  and  put  the  produce 
in  a  saleable  state,  yet  it  is  not  ne- 
cessary for  that  purpose  that  bills 
of  exchange  should  be  drawn.  Even 
if  that  were  necessary  for  the  pur- 
pose of  carrying  on  a  mining  con- 
cern, though  not  for  the  purpose 
of  managii^  a  farm,  it  was  incunu 
bent  an  ihepIamHff  in  this  case  to 
have  ihoivn^  either ^  from  the  very 
nature  of  this  compani/y  that  it  was 
necessary y  or^  from  the  practice  in 
other  similar  companies,  that  it  was 
usual;  for,  if  it  were  necessary  or 
usualy  it  would  be  reasonable  that 
the  directors  should  have  such  a 
power,  and  the  law  would  imply 
it.'' 

But  a  coal  mining  company  may 
be  so  constituted  as  to  be  consi- 
dered a  trading  company  ;  so  that 
individual  members  of  the  firm 


might  accept  bills  of  exchange  for 
partnership  purposes  so  as  to  bind 
the  firm.  See  Brown  v.  Kidger,  3 
Hurlst.  <&N.  853  :  there  the  defend- 
ants were  partners  for  the  pur- 
pose of  working  a  coal  mine.  Two 
of  them  conducted  the  business  of 
the  colliery.  The  firm  being  in 
debt,  and  two  actions  having  been 
brought  against  them,  the  mana- 
ging partners  borrowed  of  the 
plaintiff,  upon  the  credit  of  the 
firm,  money  for  the  purpose  of  set- 
tling these  actions,  and  accepted 
m  the  name  of  the  firm  a  bill  of 
exchange  drawn  by  him  on  them. 
The  partnership  deed  contained  a 
clause,  "  that  if  any  partner  shouUl 
for  his  own  use,  or  for  any  otiier 
purpose  than  the  immediate  use  of 
the  partnership,  draw,  accept,  or 
indorse  any  bill  of  exchange  in  the 
name  of  the  firm,"  the  others  might 
determine  his  interest  in  the  part- 
nership. It  was  held  by  the  Court 
of  Exchequer  that  the  managing 
partners  had  authority  to  bind 
the  partnership  by  borrowing  the 
money  and  accepting  the  bill.  *'  I 
do  not,"  said  Channel,^.,  "consider 
this  a  mining  company  as  such  a 
company  is  usually  understood,  but 
I  look  upon  it  as  a  trading  com- 
pany; and  I  think  that  there  is 
nothing  in  the  partnership  deed  to 
restrict  the  rights  which  the  part- 
ners would  have  as  ordinary  tra- 
ding partners.  On  the  contrary, 
the  clause  referred  to  gives  an  im- 
plied authority  to  any  partner  to 
accept  bills  for  partnership  pur- 
poses. Still  the  question  arises 
whether  there  was  any  evidence  for 
the  jury  that  the  money  was  lent 
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on  the  credit  of  the  firm,  and  I 
think  there  was." 

No  member,  however,  -of  •  a 
partnership  can  bind  another  by 
drawing  or  accepting  a  bill,  unless 
he  have  an  authority,  either  express 
or  implied,  so  to  do ;  as,  for  in- 
stance, where  no  express  authority 
is  given  by  agreement  between  the 
partners,  and  the  partnership  is  not 
known  to  the  world.  Thus  in 
Nicholson  v.  Rtcketts,  2  Ell.  & 
Ell.  523,  the  defendants,  carrying 
on  business  as  merchants  in 
London,  entered  into  a  contract 
with  Von  Seutter  &  Co.,  merchants 
at  Buenos  Ayres,  for  the  purpose 
of  transacting  exchange  operations : 
the  substance  of  which  was,  that 
Von  Seutter  &  Co.  should,  periodi- 
cally, draw  and  sell,  at  Buenos 
Ayres,  bills  for  the  defendants,  to 
be  accepted  by  them,  and  should 
periodically  remit  other  bills  to  the 
defendants  to  the  same  amount,  to 
keep  the  defendants  out  of  cash 
advance ;  that  the  proceeds  of 
these  operations  should  be  applied 
to  the  conmion  purposes  of  the  two 
firms,  and  that  there  should  be  a 
community  of  profit  and  loss  be- 
tween them.  In  the  course  of  these 
transactions.  Von  Seutter  &  Co. 
drew  certain  bills  on  the  defend- 
ants, and  sold  them  to  the 
plaintiff.  These  bills  the  defend- 
ants refused  to  accept,  when  pre- 
sented to  them  in  this  country  for 
acceptance ;  and  the  plaintiffs 
thereupon  brought  an  action 
against  the  defendants  upon  the 
ground,  that  the  agreement,  and 
the  community  of  profit  and  loss, 
constituted  the  defendants  partners 


with  Von  Seutter  &  Co.,  and  so 
rendered  them  liable  on  the  draw- 
ing of  the  bills  by  the  latter.  The 
Court  of  Queen's  Bench,  however, 
held  that  the  plaintiffs  had  no 
cause  of  action  against  the  defend- 
ants. "  In  ordinary  cases  of  com- 
mercial partnership,**  said  Cock- 
hum,  C.  J.,  "there  is  no  need 
of  express  authority,  the  law  im- 
plying an  authority  from  the  feet 
that  the  drawing  and  accepting  of 
bills  is  part  of  the  ordinary  course 
of  such  a  partnership.  So,  again,  in 
partnerships  not  strictly  commer- 
cial, it  is  obvious  from  the  nature 
of  the  partnership,  or  fix)m  the 
particular  purposes  to  which  the 
bills  are  to  be  applied,  that  the 
drawing  of  bills  is  essential,  there 
also  the  law  implies  an  authority 
to  each  partner  to  draw  them. 
But  here  there  being  no  express 
authority  to  Von  Seutter  &  Co.  to 
draw  so  as  to  bind  the  defendants, 
but,  on  the  contrary,  an  arrange- 
ment that  the  one  firm  should 
draw  and  the  other  accept,  and 
that  each  should  be  bound  so  &r 
only  as  their  own  signature  was 
concerned,  it  seems  to  me  that  no 
authority  can  be  implied.  The 
existence  and  purposes  of  this 
partnership  were  unknown  to  the 
world.  The  principle,  therefore, 
that  where  a  partnership  for  par- 
ticular purposes  is  held  .out  to  the 
world  as  existing,  and  it  is  reason- 
able to  consider  that  the  drawing 
of  bills  is  incidental  to  those  pur- 
poses, one  partner  has  an  implied 
authority  to  bind  the  others  by 
drawing  bills,  is  here  inapplicable." 
Kihhaw  v.  Jtikes,  3  B.  &  S.  847. 
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It  seems,  that  ordinarily  one 
partner  cannot  bind  the  firm  by  a 
guarantee  for  collateral  purposes 
(Duncan  y.  Lotvndes,  S  Gampb. 
478  ;  HasUham  v.  Toungj  5  Q.  B. 
833 ;  Bretiel  t.  Williams,  4  Exch. 
623) ;  bat  where  it  is  within  the 
scope  of  the  partnership  dealings, 
one  partner  has  power  to  do  so 
{Ex  parte  Oardam,  15  Ves.  286  5 
2  Hot.  Snpp.  406 ;  Ex  parte  Nolte, 
2  G.  &  J.  306) ;  and  the  firm  may 
be  bound  although  the  guarantee 
may  hare  been  given  out  of  the 
nsual  course  of  their  business,  if, 
as  in  the  principal  case,  they  have 
subsequently  adopted  it  {Orate- 
ford  V.  Stirling,  4  Esp.  209),— a 
question  which  will  be  left  for  the 
consideration  of  the  jury.  Payney, 
Ivesy  8  DowL  &  Ry.  664 ;  and  see 
V.  Layfieliy  1  Salt  292. 

This  subject  was  much  discussed 
in  the  case  of  Brettel  t.  Williams, 
4  Exch.  623 ;  there  one  of  a  firm  of 
railway  contractors,  without  the 
consent  or  knowledge  of  his  co- 
partners, signed  in  the  name  of  the 
firm  a  guarantee  for  payment  of 
coals  to  be  supplied  to  Messrs. 
Unit  &  Brothers,  who  had  entered 
into  a  subcontract  with  the  firm. 
It  was  held  by  the  Court  of 
Exchequer  that  the  guarantee  was 
not  binding  on  the  firm.  "  It  was 
contended  for  the  plaintiffs,"  said 
Parke,  B.,  "  that  though  one  part- 
ner could  not  bind  another  by  a 
guarantee  for  collateral  purposes, 
he  had  that  power  where  the  gua- 
rantee was  connected  with  the 
partnership  business,  and  a  reason- 
able mode  of  giving  effect  to  a 
transaction  within  the  scope  of  the 


partnership  dealings;  and  he  re- 
lied on  the  case  of  Ex  parte  Oar- 
dom  (15  Ves.  286).  That  one  of 
two  partners  engaged  in  business 
as  merchants  had  not  by  reason 
of  that  connection  alone,  power  to 
bind  the  other  by  a  guarantee 
apparently  unconnected  with  the 
partnership  trade,  was  decided  by 
Lord  Ellenbarough  in  the  case  of 
Duncan  v.  Lowfides,  (3  Oampb. 
478);  and  the  Court  of  Queen's 
Bench  gave  a  similar  decision  in 
that  of  Hasleham  v.  Toung,  (5  Q. 
B.  823,)  where  the  defendants  were 
in  partnership  as  attorneys.  No 
proof  was  given  in  either  of  these 
cases  of  the  previous  course  of 
dealing  or  practice  of  the  partners, 
which,  it  is  admitted  in  both  cases, 
might  be  sufiicient  to  prove  a  mu- 
tual authority ;  nor  was  any  evi- 
dence given  of  the  usage  of  simi- 
lar partnerships  to  give  such  gua- 
rantees ;  nor  was  there  any  of  a 
recognition  and  adoption  by  the 
other  partners,  which  would  have 
the  same  effect.  The  case  of  San- 
dilands  v.  Marsh  (2  B.  &  Aid.  673) 
proceeded  on  the  latter  ground.  In 
the  present  case,  no  evidence  was 
given  to  show  the  usage  of  the  de- 
fendants in  this  particular  busi- 
ness, or  of  others  in  a  similar  busi- 
ness, nor  was  there  any  evidence 
of  the  sanction  by  the  other  de- 
fendants of  the  act  of  their  co- 
partner ....  Simply  as  railway 
contractors  they  could  not  have 
any  such  power.  The  only  question 
then  is,  whether  they  had  it  in  this 
particular  case,  in  consequence  of 
its  bemg  a  reasmahU  mode  of  car- 
rying into  effect  an  acknowledged 
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partnership  contract  We  think 
that  position  cannot  be  maintained. 
One  partner  does  communicate  to 
the  other,  simply  by  the  creation  of 
that  relation  and  as  incident  there- 
to, all  the  authority  necessary  to 
carry  on  their  partnership  in  its 
ordinary  course  (see  Hawtayns  t. 
Bourne,  7  Mees.  &  W.  595),  and 
all  such  authority  as  is  usually  ex- 
ercised by  partners  in  the  same 
sort  of  trade,  but  no  more.  To 
allow  one  partner  to  bind  another 
by  contracts  out  of  the  apparent 
scope  of  the  partnership  dealings, 
because  they  were  reasonable  acts 
towards  effecting  the  partnership 
purposes,  would  be  attended  with 
great  danger.  Gould  one  of  the 
defendants  in  this  case  have  bound 
the  others  by  a  contract  to  lease 
or  buy  lands,  or  a  coal  mine,  though 
it  might  be  a  reasonable  mode  of 
effecting  a  legitimate  object  of  the 
partnership  business  ?  Our  opinion 
is  that  one  partner  cannot  bind 
the  others  in  such  a  case,  simply  by 
virtue  of  the  partnership  relation. 
In  the  case  of  Ex  parte  Oardam, 
this  point  was  not  fully  discussed, 
but  given  up  by  Sir  S.  Romilly, 
who  had  two  other  objections  to 
the  guarantee  on  which  he  could 
rely,  and  on  one  of  which  he  suc- 
ceeded. Besides,  we  are  not  suffici- 
ently informed  by  the  report, 
whether  there  might  not  have 
been  some  peculiar  circumstances 
in  the  case  which  caused  the 
abandonment  of  that  poinf  And 
see  Ex  parte  Chippendale,  4  De  0. 
Mac.  &  0.  19. 

It  has  been  before  shown  when 
an  individual  partner  can  bind  the 


firm  by  such  contracts  as  loans, 
purchases,  sales,  pledges,  bills  of 
exchange,  and  promissory  notes. 
The  implied  power,  however,  of  a 
partner  is  much  more  extensive,  for 
in  the  words  of  Lord  Tmterdm  in 
the  principal  case, ''  the  act  and  as- 
surance of  one  partner,  made  with 
reference  to  business  transacted 
by  the  firm,  will  bind  all  the  part- 
ners." Hence  an  acknowledgment 
{Eodenpyl  v.  Vingerhoede,  Chitt. 
Bills,  381,  n.  7th  ed. ;  Gray  v. 
Palmers,  1  Esp.  135)  ;  accounta 
rendered  by  {Fergussm  v.  Fyffe, 
8  0.  <&  F.  121),  or  the  admission 
of  one  partner  with  reference  to 
the  transactions  of  the  firm,  will 
be  evidence  against  the  firm 
{Woody.  Braddick,  1  Taunt.  104; 
Pritchard  v.  Draper,  1  Russ.  &  My. 
199  ;  Cheap  v.  Oramond,  4  Bam.  <fe 
Aid.  663),  although  it  may  not 
necessarily  be  conclusive  {Wick- 
ham  V.  Wickham,  2  K  &  J.  491). 
So  a  promise  by  one  partner  to  pay 
a  debt  as  a  partnership  debt  will  be 
considered  as  a  promise  by  the  firm. 
Lacy  V.  M'Neil,  4  DowL  &  By.  7. 

Upon  the  same  principle  it  has 
been  held  that  one  partner  had 
power  to  bind  the  firm  by  his 
assent  to  the  transfer  of  their 
account,  with  a  balance  due  from 
them  by  their  former,  to  a  new 
banker.  Beale  v.  Caddick,  2  Hurlst 
&  Norm.  326. 

A  tender  to  one  partner  of  a 
debt  due  to  the  firm  is  equivalent 
to  a  tender  to  all  the  partners,  and 
a  tender  by  one  of  the  firm  is  the 
same  as  a  tender  by  all ;  Douglas 
V.  Patrick,  3  T.  B.  683  ;  Peirse  v. 
Bowles,  1  Stark.  323. 
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Part  payment  of  principal  or 
interest  by  one  of  several  partners 
or  co-contractors  was  formerly  con- 
sidered as  made  by  him  as  agent 
for  all  the  other  partners  and  co- 
contractors,  and  operating  as  a  new 
promise  to  pay,  was  a  good  answer 
against  the  plea  of  the  Statute  of 
Limitations.  SeeWhticomhy.Wht^ 
inff,  Dongl.  651 ;  Wyati  v.  Bodsan, 
8  Bing.  309  ;  Burleigh  t.  Stott,  8 
B.  &  a  36  ;  2  Man.  &  By.  93. 
The  law  however  has  been  recently 
altered  by  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20 
Vict  c.  97),  which  enacts  that  "  in 
reference  to  the  provisions  of  the 
Acts  of  21  James  I.  c.  16,  s.  3, 
and  of  the  Act  of  the  3  &  4  Will. 
IV.  a  42,  s.  3,  and  of  the  Act  of 
16  &  17  Vict.  c.  113,  s.  20,  when 
there  shall  be  two  or  more  co- 
contractors  or  co-debtors,  whether 
bonnd  or  liable  jointly  only  or 
jointly  and  severally,  or  executors 
or  administrators  of  any  contractor, 
no  soch  co-contractor,  or  co-debtor, 
executor,  or  administrator,  shall 
lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal, 
interest,  or  other  money,  by  any 
other  or  others  of  such  co-con- 
tractors or  co-debtors,  executors  or 
administrators."  Sect.  14.  Sir^.y. 
KmderaUy,  V.  C,  in  Thompson  v. 
Waithmany  3  Drew.  628,  held  that 
this  section  of  the  Act  was  retro- 
spective, so  that  although  the  right 
of  action  had  accrued  in  conse- 
quence of  a  payment  made  by  a 
co-contractor  before  the  passing  of 
the  Act,  yet  inasmuch  as  its  opera- 


tion was  retrospective,  the  other 
co-contractors  could  take  advan- 
tage of  the  Statute  of  Limitations. 
This  construction  of  the  Act  was 
followed  by  the  Court  of  Queen's 
Bench  in  Jackson  v.  Woolley^  (8 
EU.  &  B.  778),  but  that  case  was 
afterwards  reversed  on  appeal  by 
the  Court  of  Exchequer  Chamber, 
/&.  784,  where  it  was  held  that 
the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1856,  did 
not  apply  to  the  case  of  a  payment 
made  before  the  Act.  And  see 
Flood  V.  Patterson,  29  Beav.  295  ; 
Cochrill  V.  S^rkes,  1  H.  &  C.  699. 

It  seems  moreover  to  be  doubt- 
ful whether  a  co-partner  is  an 
agent  duly  authorised  under  the 
13th  section  of  the  Mercantile  Law 
Amendment  Act,  1856,  to  make 
an  acknowledgment  or  promise  in 
writing,  so  as  to  keep  alive  a  debt 
barred  by  9  Geo.  IV.  c.  14.  Dix. 
Part.  331. 

Even  before  this  statute,  the 
acts  of  surviving  partners  of  a 
firm  had  not  the  effect  of  keeping 
a  debt  alive  against  the  represen- 
tatives of  a  deceased  partner.  See 
Aihins  v.  Tredgold,  2  B.  &  C.  23  ; 
Slater  v.  Lawson,  1  B.  &  Ad.  396 ; 
Ault  V.  Goodrich,  4  Buss.  430  ; 
Way  V.  Bassetty  5  Hare,  55,  67. 

A  partner  has  not  an  implied 
authority  to  bind  the  firm  by  a  sub- 
mission to  arbitration.  This  was 
clearly  laid  down  in  Stead  v.  Salt, 
10  Moore,  389,  3  Bing.  101,  where 
the  partnership  was  not  general, 
but  only  in  dealings  to  which  the 
award  referred.  It  has  however 
been  followed  in  the  case  of  general 
partnership.     Thus,  in  Adams  v. 
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Bankari,  1  C.  M.  &.  R.  G81,  where 
the  submissioa  to  arbitration  was 
made  by  one  only  of  three  general 
partners,  it  was  held  by  the  Court 
of  Exchequer  not  to  be  binding  on 
the  firm.  "The  authority,"  said 
Farkey  B.,  **  to  bind  a  partner  to 
submit  to  arbitration  does  not 
flow  from  the  relation  of  partner- 
ship, and  where  it  is  relied  upon, 
it  must,  like  every  other  authority, 
be  proved  either  by  express  evi- 
dence,  or  by  such  circumstances  as 
lead  to  the  presumption  of  such  an 
authority  having  been  conferred. 
The  case  of  Siead  t.  Salt  shows 
that  the  relation  of  partnership 
does  not  communicate  any  such 
power  as  that  which  has  been  con- 
tended for."  See  also  Boyd  v. 
Emmersan,  2  Ad.  &  Ell.  184 
Antram  v.  Chase,  15  East,  209 
Ooddard  v.  Ingram,  3  Q.  B.  839 
3  Gale  &  Dav.  46;  Hatian  v. 
Bmfh,  3  H.  &  N.  600. 

A  partner,  however,  who  has 
entered  into  a  submission  to  an 
award,  will  himself,  on  the  refusal 
of  his  partner  to  be  bound  by  it, 
be  liable  to  an  action  for  damages. 
Strangford  v.  Green,  2  Mod.  228. 

Upon  the  same  principle  one 
partner  has  no  implied  authority 
to  consent  to  an  order  for  a  judg- 
ment in  an  action  against  himself 
and  his  co-partner.  Hanibidge  v. 
De  La  Grouee,  3  C.  B.  742.  Or 
by  giving  a  cognovit  to  pay  the 
debt  and  costs.  Baihbone  v.  Drake- 
ford,  4  Moo.  &  P.  57. 

The  partnership  will  not  be 
bound  by  any  contract  entered 
into  by  one  of  the  partners  if  ii  be 
not  in  the  name  of  the  partnership, 


'  even  although  it  may  have  derivQd 
a  profit  thereby.  Thus,  if  one  of 
two  or  more  partners  signs  a  pro- 
missory note  {Siffkin  v.  WaVcer,  2 
Campb.  308),  draws  {Emly  v.  Lye, 
15  East^  7)  or  accepts  {Kh-k  v. 
Blurton,  9  M.  &  W.  284)  a  bill  of 
exchange,  executes  a  warrant  of 
attorney  {Sevan  v.  Lewis,  1  Sim. 
376)  or  borrows  a  sum  (Loyd  v. 
Freshfield,  2  Carr.  &  P.  325)  in  his 
own  name  only,  the  firm  will  not 
be  liable  even  although  the  money 
arising  from  such  transactions  be 
applied  by  the  partner  who  pro- 
cured it  for  the  benefit  of  the  firm. 
See  also  Ex  parte  Hunter,  1  Atk. 
223  J  Ex  parte  Emly,  1  Rose,  61 ; 
Smith  V.  Graven,  1  Crompt.  &  J. 
500;  Wilson  v.  Whitehead,  10 
Mees.  &  W.  503  ;  see  and  consider 
Ex  parte  Raleigh,  3  Mont.  &  A. 
670;  3  Deac.  160;  Bishop  v. 
Countess  of  Jersey,  2  Drew.  143. 

But  if  a  member  of  a  firm  pur- 
chases goods  in  which  the  firm 
usually  deals,  and  afterwards  ap- 
plies them  to  its  use,  a  presumption 
may  arise  that  he  was  dealing  on 
behalf  of  the  firm,  although  such 
presumption  may  not  have  arisen 
had  he  borrowed  money  and  ap- 
plied it  to  the  use  of  the  firm. 
See  Ex  parte  Emly,  1  Rose,  61 ; 
Golley  V.  Smith,  2  M.  &  Rob.  96 ; 
Gouthwaite  v.  Duckworth,  12  East, 
421 ;  Bottomley  v.  NutMl,  5  C.  B. 
(N.  S.)  122, 

This  last  dass  of  cases  must  not 
be  confounded  with  another  at  first 
sight  somewhat  similar,  where  the 
contract  is  in  reality  entered  into 
by  the  partnership,  though  a  secu- 
rity is  given  only  by  one  of  the 
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partners,  for  in  such  case  the 
partnership  (at  all  events  where  it 
has  derived  benefit  from  the  con- 
tract), ihongh  not  liable  upon  the 
security,  may  be  liable  under  their 
general  contract.  See  Fx  parte 
Brounij  1  Atk.225  cited;  Exports 
BcnbonuSy  8  Ves.  542  ;  Denton  v. 
Bodtey  3  Campb.  493 ;  Ex  partt 
BoUtho,  Buck,  100 ;  Robinson  v. 
Oleadow,  2  Bing.  N.  C.  156; 
Browne  v.  OibhmSy  5  Bro.  P.  C. 
491 ;  South  Carolina  Bank  v.  Case^ 

8  R  &  C.  427;  Loydy.  Freshfield, 
2  C.  &  P.  325 ;  Beckham  v.  Drake, 

9  M.  &  W.  79;  11  M.  &  W.  315. 
No  contract,  however,  of  one  of 

the  partners  will  bind  the  firm  if 
it  be  wholly  unconnected  with  the 
partnership  business.  Thus,  in  Ex 
parte  Agace,  2  Cox,  312,  one  of  two 
partners  took  an  assignment  of  a 
bond  to  the  firm  in  consideration 
of  five  acceptances  signed  by  him 
for  the  firm.  The  assignor  had  been 
falsely  informed  by  the  partner  who 
signed  the  acceptances,  that  the 
other  partner  was  acquainted  with 
the  transaction  and  that  it  was  with 
his  consent,  whereas  he  was  a  total 
stranger  to  it ;  and  when  he  found 
it  out,  immediately  expressed  his 
disapprobation  in  the  strongest 
terms,  and  insisted  upon  an  imme- 
diate dissolution  of  the  partner- 
ship. It  was  held  by  Lords 
CJommissioners  Eyre  and  Ashurstj 
upon  the  bankruptcy  of  the  part- 
ners, that  the  bills  could  not  be 
proved  against  the  firm.  ''In 
partnership,'*  said  Eyre,  L.  C, 
"both  parties  are  authorised  to 
treat  for  each  other  in  eveiy  thing 
that  concerns  or  properly  belongs  to 


the  Joint  irade^  and  will  bind  each 
other  in  transactions  with  every  one 
who  is  not  distinctly  informed  of 
any  pa];ticular  circumstances  which 
may  vary  the  case.  On  the  other 
hand,  if  the  transaction  has  no 
apparent  relation  to  the  partner- 
ship, then  the  presumption  is  the 
other  way,  and  the  partnership 
will  not  be  bound  by  the  acts  of 
one  of  the  partners  without  special 
circumstances."  See  also  Annitage 
Y.Winterbottom,  1  Man.  &  Gr.  130 ; 
1  Scott,  N.  R.  23. 

The  firm  will  not  be  bound  by 
any  securities  obtained  fraudu- 
lently from  one  of  the  partners  by 
the  person  claiming  against  them. 
Thus  if  negotiable  instruments, 
such  as  bills  of  exchange  or  pro- 
missory notes,  be  given  by  one  of 
the  firm  in  its  name,  and  fraud  or 
collusion  can  in  any  way  be  shown, 
as  for  instance  where  the  transac- 
tion indicates  that  the  money  was 
for  the  individual  partner's  oum 
use,  and  was  not  raised  on  the 
partnership  account,  the  partner- 
ship will  not  be  bound  by  such  secu- 
rities {Arden  v.  SJiarpe,  2  Esp.  524 ; 
ffcpe  V.  Oust,  1  East,  53,  cited; 
Shirreffy.  Wilks,  1  East,  48 ;  Green 
V.  Deakin,  2  Stark.  347  ;  Jones  v. 
Tates,  9  B.  &  C.  532  ;  Snaith  v. 
Burridge,  4  Taunt.  684  ;  Ex  parte 
Ooulding,  2  Glyn.  &  J.  118  ;  Ex 
parte  Thorpe,  3  Mont.  &  A.  716). 

And  if  one  of  the  partners  in 
the  name  of  the  firm  gives  a  pro- 
missory note,  or  accepts  a  bill  for 
his  own  separate  debt,  the  pre- 
sumption arises  that  the  creditor 
knew  that  the  transaction  was 
fraudulent,  as  being  without  the 
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authority  of  the  firm.  Shirreff 
V.  Wilka,  1  East,  63;  Richmond 
y.  Heapy,  1  Stark.  202  ;  Orem  t. 
Deahin,  2  Stark.  348 ;  Bmrler  v. 
Backhouse^  Peake,  61 ;  Wallace  v. 
Kelmll,  7  M.  «fe  W.  264;  J(we« 
V.  Yate8,  9  B.  &  C.  532 ;  Jacaud 
V.  French,  12  East,  317 ;  Oordon  v. 
^//w,  7  M.  &  G.  607 ;  Leversm  v. 
Lane,  13  C.  B.  (N.  S.)  278,  and  the 
remarks  therein  on  Ridley  v.  Taylor, 
13  East,  175 ;  Elision  v.  Deacxm, 
2  Law  Rep.  C.  B.  20.  Nor  will 
such  securities  bind  the  part- 
nership, even  in  the  hands  of  an 
indorsee,  unless  he  can  prove  that 
he  gave  a  valuable  consideration 
for  them.  Heath  v.  Sansom,  2  B. 
&  Ad.  291.  And  see  Hogg  v. 
Skee^n,  18  C.  B.(N.  S.)  426,  and  the 
remarks  therein  on  Musgrave  v. 
Drake,  5  Q.  B.  185 ;  Dav.  &  Mer. 
347. 

An  indorsee  for  value,  however, 
who  obtained  them  without  fraud 
{WintU  V.  Orowlher,  1  C.  &  J.  316  ; 
Ex  parte  Bushell,  3  Mont.  D.  &  De 
G.  615 ;  May  v.  Chapman,  16  M.  & 
\y.  355)  or  without  knowing  that 
they  had  been  fraudulently  ob- 
tained {Swan  V.  Steele,  7  East, 
210 ;  Lacy  v.  Woolcott,  2  D.  &  R. 
458),  might  enforce  them  against 
the  partnership. 

Every  partner  has  an  implied 
power  as  agent  of  the  firm  to 
receive  payment  of  debts  due  to 
the  firm  {Anon.  12  Mod.  446), 
and  such  payments  even  after  the 
dissolution  will  discharge  the 
debtor  {Duff  v.  The  East  India 
Company,  1 5  Ves.  148  ;  Brasier  v. 
Hudson,  9  Sim.  1),  unless  there 
has  been  an  assignment  of  the 


debts  to  another  partner,  and  the 
debtors  have  notice  thereof  (Duff 
V.  The  East  India  Company,  15 
Ves.  213),  or  unless  there  has  been 
an  order  of  a  Court  of  competent 
jurisdiction  to  pay  a  sum  to 
another  partner.  Showier  v.  Stoakes, 
2  Dowl.  &  L.  3.  Upon  the  same 
principle  one  partner  has  power 
ordinarily  to  bind  the  firm  by  his 
receipt  for  debts  {Henderson  v. 
Wild,  2  Campb.  561),  unless  it  be 
given  in  fraud  of  his  co-partners, 
in  which  case  they  will  still  be 
able  to  recover  notwithstanding 
the  receipt  (Farrar  v.  Hutchinson, 
9  Ad.  &  Ell.  641 ;  Henderson  v. 
Wild,  2  Campb.  561). 

On  the  receipt  of  money  by  a 
partner  to  be  employed  for  any 
purpose  of  the  firm,  if  it  be  part  of 
their  business  to  receive  money  for 
such  purpose,  they  will  be  bound 
thereby,  although  the  partner  who 
received  the  money  should  misap- 
propriate it.  Thus,  if  one  of  a  firm 
of  attorneys  received  a  sum  of 
money  from  a  client  for  the  pur- 
pose of  its  being  invested  on  a 
particular  security,  the  other  part- 
ners are  liable  to  account  for  it, 
such  a  transaction  coming  within 
the  ordinary  business  of  an  attor- 
ney. Harman  v.  Johnson,  2  Ell. 
Bl.  61 ;  Blair  v.  Bromley,  5  Hare, 
542;  2  Ph.  354;  Sims  v.  Bruiton, 
5  Exch.  802;  and  see  WilleU  v. 
Chambers,  2  Cowp.  814;  Hawkshaw 
V.  Parkins,  2  Swanst.  539 ;  Hen- 
derson V.  Wild,  2  Campb.  561. 

The  receipt  however  of  money 
by  one  of  a  firm  of  attorneys  from 
a  client  professedly  on  behalf  of 
the  firm,  for  the  general  purpose  of 
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invesUng  it^  as  soon  as  he  can  meet 
wUh  a  good  secnrity,  is  not  an  act 
within  the  scope  of  the  ordinary 
business  of  an  attorney,  so  as  with- 
ont  farther  proof  of  authority  fix)m 
his  partners  to  render  them  liable 
to  aooonnt  for  the  money  so  de- 
posited; sach  a  transaction  being 
part  of  the  business  of  a  scrivener, 
and  attorneys  as  such  not  neces- 
sarily being  scriveners.  Harman 
Y.  Johnson,  2  Ell.  Bl.  61 ;  BourdiU 
hn  Y.  Roche,  6  W.  R.  618. 

Where  however  one  of  a  firm  of 
solicitors  received  from  a  client  a 
sum  of  money,  for  which  a  receipt 
was  given  in  the  name  of  the  firm, 
stating  that  part  of  the  money  was 
in  payment  of  certain  costs  due  to 
the  firm,  and  that  the  residue  was 
to  make  arrangements  with  the 
client's  creditors,  and  the  solicitor 
misappropriated  the  money,  it  was 
held  that  the  transaction  with  the 
client  was  within  the  scope  of  the 
partnership  business,  and  that  the 
partners  in  the  firm  were  jointly 
and  severally  liable  to  make  good 
the  amount.  Atkinson  v.  Machreih, 
2  Law  Eep.  Eq.  570. 

Although  it  is  clear  from  all  the 
cases  upon  the  subject,  that  it  lies 
upon  a  separate  creditor  who  has 
taken  a  partnership  security  for 
the  payment  of  his  debt,  if  it  be 
taken  smipUciter,  and  there  is  no- 
thing more  in  the  case,  to  prove 
that  it  was  given  with  the  consent 
of  the  other  partners;  yet  if  there 
be  circunistances  to  show  a  reason- 
Ifcble  ground  of  belief  that  it  was 
given  with  the  consent  of  the  part- 
nership, it  will  He  upon  the  part- 
ners  to   prove   the   fraud.     See 


Frankland  v.  M^Gusty,  1  Enapp. 
Priv.  C.  C.  274,  301,  302 ;  iJw^. 
V.  Taylor,  13  East,  178;  Ex  parte 
Kirhy,  Buck.  511.  Lever  son  v. 
Ltine,  13  C.  B.  (N.S.)  283,  285. 

Where  money  is  advanced  to  an 
individual  partner  in  the  ordinary 
course  of  commercial  transactions, 
as  upon  the  discount  of  a  bill  of 
exchange  signed  by  him  in  the 
name  of  the  firm,  the  mere  know- 
ledge of  the  creditor  that  the 
money  advanced  has  been  carried 
to  the  account  of  the  individual 
partner,  will  not  of  itself  be  suffi- 
cient to  rebut  the  liability  of  the 
partnership.  Ex  parte  Bonbonus, 
8  Ves.  540;  2  Hov.  Supp.  132. 

Although  primd  facie  the  part- 
nership will  not  be  bound  by  a 
security  given  by  an  individual 
partner  for  his  own  purposes,  as 
to  secure  an  antecedent  debt,  it 
will  nevertheless  be  bound  if  it 
can  be  shown  that  he  had  the  pre- 
vious authority  of  the  firm  or  their 
subsequent  approbation — (a  strong 
case  of  subsequent  approbation, 
raising  an  inference  of  previous 
positive  authority).  Ex  parte  Bon- 
bonus,  8  Ves.  540,  543,  544. 

As  a  general  rule  in  the  course 
of  proceedings  at  law  or  in  equity 
the  act  or  admission  of  one  partner, 
and  likewise  notice  to  one  part- 
ner, is  binding  upon  the  firm.  For 
instance,  one  partner  agreeing  to 
stay  proceedings  {Harwood  v.  Ed- 
wards,  Ck)w.  Partn.  65),  or  enter- 
ing an  appearance  {Harrison  v. 
Jackson,  7  T.  E.  207),  may  bind 
the  rest.  Again,  notice  by  one  part- 
ner, in  legal  proceedings  {Mayheiv 
v.  Eames^  1  Car.  &  P,  550)  or,  in 
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the  case  of  an  insurance  of  a  cargo, 
of  abandonment  {Hunt  y.  JRoyal 
Exchange  Assurance  Compa/ny^  5 
M.  &  S.  47),  will  be  sufficient. 

So  although  in  an  ordinary  case 
<Mie  of  two  or  more  joint  lessors 
not  in  trade  cannot  give  a  yalid 
notice  to  quit  {Ooodtitle  y.  Wood- 
ward,  3  Bam.  &  Aid.  689),  he  csai 
do  so  if  the  joint  lessors  hold  the 
lease  as  partners  in  trade.  Doe  y. 
Hulme,  2  Man.  &  Ryl.  433. 

Upon  the  same  principle  a  firm 
will  be  bound  by  the  ftauds  com- 
mitted upon  innocent  parties  by 
one  of  the  partners  in  matters  con- 
nected with  the  partnership.  For 
instance,  if  one  of  the  partners 
purchases  for  the  partnership  goods 
used  in  the  partnership  business, 
which  he,  without  any  collusion  on 
the  part  of  the  seDer,  conyerts  to 
his  own  use  {Bond  y.  Oibson,  1 
Oampb.  185),  if  he  fraudulently 
negotiates  a  partnership  security 
which  gets  into  the  hands  of  an 
indorsee  for  yalue  without  notice 
of  fraud  (2  Esp.  525  ;  Lacy  y. 
Wookott,  2  Dowl.  &  EyL  458;  San- 
dersan  y.  Brooksbank,  4  Car.  &  P. 
286;  and  see  Richmond  y.  ffeapy, 
1  Stark.  202;  Johnson  y.  Peck,  3 
Stark,  ee ;  Jacaud  y.  French,  12 
East,  317;  /Sorrow  y.  Ohisman,  9 
Bam.  &  Ores.  241;  4  Man.  &  Sy. 
206),  conyerts  to  his  own  use  moneys 
of  customers  lodged  with  the  finn 
as  bankers  {Stone  y.  Marsh,  Ry.  & 
Mood.  364;  6  Barn.  &  Ores.  551; 
8  Dowl.  &  Ey.  71;  KeaHng  y. 
Ma^sh,  1  Mont.  &  A.  582;  2  CI.  & 
Fin.  250;  and  see  Bume  y.  BoU 
land,  Ry.  &  Mood.  371;  La  Mar- 
quise de   Ribeyre  v.  Barclay,   23 


Beay.  107),  makes  a  fraudul^t 
statement  {Rapp  y.  Latham,  2  B- 
&  Aid.  795),  or  fraudulently  col- 
Indes.with  the  partner  of  another 
firm  {Longman  y.  Pole,  1  Mood.  & 
Malk.  222;  Danson  &  Lkyd,  126> 
his  own  firm  will  be  liable.  See 
also  Brydges  y.  Brar^l,  12  Sim. 
369. 

Where  howeyer  a  firm  is  liable 
for  the  fraud  of  an  indiyidual  part- 
ner, it  must  haye  been  committed 
in  a  matter  within  the  scope  of  the 
partnership  business.  Bishop  y. 
Countess  of  Jersey,  2  Drew.  143. 

Moreoyer  the  firm  may  be  liable 
for  a  wrong  {Moreion  y.  Hardem, 
4  Bam.  &  Cres.  223;  6  Dowl.  &  Ry. 
275;  and  see  Nicoll  y.  Glennie,  1 
M.  &  S.  588),  personal  negligence 
{Ashworth  y.  Stanwix,  30  L.  J. 
(Q.  B.)  183  ;  7  Jur.  (N.  S.)  467; 
Mellors  y.  Shaw,  1  B.  &  S.  437), 
or  breach  of  the  reyenue  laws  {The 
Attomey-Oeneral  y.  Stofmyforih, 
Bunb.  97  ;  Athmey-Oeneral  y. 
Burges,  Bun.  223 ;  Edmonson  y. 
Davis,  4  Esp.  14;  King  y.  Man- 
ning, Com.  Rep.  616),  committed 
by  one  of  their  co-partners.  And 
in  some  cases  not  only  ciyilly  but 
criminally.  Rex  y.  Abnon,  5  Burr. 
2686;  Rex  y.  Pearce,  1  Peake,  75; 
Rex  y.  Topham,  4  T.  R.  126. 

In  bankruptcy  it  is  sufficient  if 
one  partner  sign  the  petition  for 
adjudication  (21  Rules  and  Orders 
of  19th  of  October,  1852),  or  the 
demand  and  notice  in  a  tiradar 
debtor  summons  (68  lb,)  on  behalf 
of  the  firm.  So  one  partner  ma^ 
proye  a  debt,  or  sign  a  lett^  of 
attomey  authorising  another  to  re- 
present the  firm  in  the  bankmptcy 
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(Er  parte  Miichelly  14  Ves.  597; 
Ex  par^  Hodghmson^  19  Ves.  291— 
298).  And  it  has  been  recently 
held  that  a  power  of  attorney  to 
vote  at  a  chcHoe  of  assignees  by 
<me  partner  in  a  firm,  may  be 
reroked  by  a  subsequent  power 
eieouted  by  another  partner.  Be 
Debhs,  15  L.  T.  (Bkcy.)  53. 

As  a  general  rule  a  partner,  un- 
less under  an  express  power  by 
deed  {HoreUy  y.  Rush,  7  T.  R. 
209,  cited;  Appletm  t.  Binks,  5 
East,  148;  Berkeley  y.  Hardy,  8 
Dowl.  &  By.  102),  cannot  bind  the 
partnership  by  a  deed.  Thus,  in 
Harrison  y.  Jackson,  7  T.  E.  207, 
where  a  perscm  signed  a  deed  pur- 
p(»ting  it  to  be  executed  for  him- 
self and  his  partners,  the  Court  of 
Queen's  Bench  held  that  the  exe- 
cution of  the  deed  was  not  binding 
on  the  partners  who  had  not  signed 
it.  "  The  law  of  merchants,"  said 
Lord  Kenyon,  G.J.,  "is  part  of  the 
law  of  the  laud;  and  in  mercantile 
transactions,  in  drawing  and  ac- 
cepting bills  of  exchange,  it  neyer 
was  doubted  but  that  one  partner 
might  bind  the  rest  But  the  power 
of  binding  each  o&er  by  deed  is 
now  for  the  first  time  insisted  on, 
except  in  the  Nisi  Prius  case  of 
Mears  y.  Seroeold,  cited,  the  fects 
of  which  are  not  suflSciently  dis- 
closed to  enable  me  to  judge  of  its 
propriety.  .  .  .  This  would  be  a 
most  alarming  doctrine  to  hold  out 
to  the  m^x^antile  world.  If  one 
partner  could  bind  the  others  by 
such  a  deed  as  the  present,  it  would 
extend  to  the  case  of  mortgages, 
and  would  enable  a  partner  to  giye 
to  a  &yourite  creditor  a  real  Hen 


on  the  estates  of  the  other  part- 
ners." See  also  Hall  y.  Bainbridge, 
1  Man.  &  Gr.  42. 

A  general  partnership  agree- 
ment, though  under  seal,  does  not 
authorize  the  partners  to  execute 
deeds  for  each  other,  unless  a  par- 
ticular power  be  giyen  for  that 
purpose.  Per  Lord  Kenyon,  0.  J., 
in  Harrison  y.  Jackson,  7  T.  E. 
210. 

The  subsequent  acknowledgment 
by  one  partner  that  he  has  giyen 
another  partner  power  to  execute 
a  deed,  will  not,  where  the  power 
is  not  giyen  by  deed,  be  sufficient 
to  bind  the  partner  who  did  not 
execute  the  deed  {SteiglHz  v.  Eggin^ 
ton.  Holt,  N.  P.  0.  141;  Brutton 
Y.  Burton,  1  Chit.  707),  although 
it  will  bind  the  partner  who  did  so. 
Elliot  y.  Davis,  2  Bos.  &  P.  388. 

Where  however  a  person  exe- 
cutes a  deed  {Ball  y.  Dunsterville, 
4  T.  B.  313;  and  see  Lord  Love- 
lace^s  case.  Sir  W.  Jones,  268)  or 
bond  {Bum  y.  Bum,  3  Ves.  573; 
1  Hoy.  Supp.  410;  Orr  y.  Chase,  1 
Mer.  729)  for  himself  and  his  part- 
ners in  the  presence  of  the  latter 
and  by  their  authority,  although 
there  be  but  one  seal,  all  will  be 
bound.  See  and  consider  Smith  y. 
Winter,  4  Mees.  &  W.  454. 

It  seems  moreover  that,  although 
as  a  general  rule  one  partner  can- 
not by  deed  bin<|  the  firm  except 
under  an  express  power  by  deed, 
the  rule  must  be  confined  to  those 
cases  where  the  deed  operates  by 
way  of  grant,  for  where  it  operates 
by  way  of  release,  it  will,  in  the 
absence  of  fraud  and  collusion  {As- 
pinall  y.  The  London  and  North 
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Western  Railway  Company^  11 
Hare,  325),  be  binding  on  the 
finn.  See  2  Roll  Abr.  410  (D); 
Perry  v.  Jackson^  4  T.  R.  519; 
Hawhshaw  y.  Parkins,  2  Swanst. 
539,  544;  Fumival  v.  Weston,  7 
Moore,  356.  These  cases  appear 
to  proceed  upon  the  principle  that 
"where  a  person  has  received  satis- 
faction for  a  joint  demand,  dne  to 
himself  and  others,  which  puts  an 
end  to  snch  joint  demand,  he  can- 
not afterwards,  by  joining  the 
other  parties  with  him  as  plain- 
tiflfe,  recover  that  debt."  Wallace 
V.  Kelsally  7  Mees.  &  W.  264,  274. 

A  covenant  however  by  one  part- 
ner  not  to  sue  for  any  debt  dne  to 
him,  cannot  be  pleaded  as  a  release 
in  bar  of  an  action  by  the  two  part- 
ners for  a  debt  dne  to  them  jointly. 
Walmesley  v.  Cooper,  11  Ad.  &  EIL 
216. 

"  If  one  of  several  partners  assents 
to  a  deed  executed  by  a  debtor  in 
favour  of  his  creditors,  the  firm  is 
bound  by  the  deed,  and  the  doc- 
trine that  one  partner  has  no  im- 
plied authority  to  bind  his  co- 
partners by  an  instrument  under 
seal,  has  no  application  to  such  a 
case."  1  Lindley  on  Partnership, 
280,  citing  Morans  v.  Armstrong, 
Arms.  M*Art.  &  Ogle  Ir.  N.  P. 
Rep.  25;  Dudgeon  v.  (yConnell,  12 
Ir.  Eq.  Rep.  566. 

Although  a  <^eed  executed  by 
one  partner  will  not  bind  the  firm, 
by  taking  effect  as  the  deed  of  the 
firm,  nevertheless  where  the  trans- 
action itself  is  one  within  the  au- 
thority of  the  partner,  the  circum- 
stance of  a  deed  being  executed 
will  not  invalidate  the  contract, 


Ex  parte  Bosanguet,  1  De  Gex,  432, 
439;  and  see  Hunter  v.  Parker,  7 
Mees.  &  W.  322. 

A  warrant  of  attorney  under 
seal,  executed  by  one  person  for 
himself  and  his  partner,  in  the 
absence  of  the  latter,  bui  wUh  his 
consent,  is  a  sufficient  authority  finr 
signing  judgment  against  botii. 
Brutton  v.  Burton,  1  Chit  707. 
This  however  appears  to  proceed 
upon  the  principle  that  a  warrant 
of  attorney  need  not  be  under  seal, 
and  that  therefore  a  parol  autho- 
rity to  execute  it  is  sufficient. 
See  Kinnershy  v.  Mussen,  5  Taunt 
264. 

Where  a  member  of  a  firm  which 
is  under  a  continuing  contract  re- 
tires with  an  indemnity,  the  con- 
tinuing partners  are  his  agents  for 
carrying  on  the  contract^  and  al- 
though after  notice  of  the  retire- 
ment the  retiring  partner  is  in  a 
sense  a  surety,  he  will  not  be  dis- 
charged from  the  contract  by  rea- 
son of  acts  of  the  continuing  part- 
ners fairly  within  the  scope  of  their 
authority  in  carrying  out  the  con- 
tract. See  OakfordY.  The  European 
and  American  Steam  Shippmg  Gdm- 
pany,  1  Hem.  &  Mill.  182.  There 
continuing  partners  under  such  a 
contract  which  gave,  amongst  other 
things,  their  firm  the  power  of 
appointing  an  arbitrator  in  case 
of  dispute,  entered  into  an  agree- 
ment by  which  they  waived  a  very 
doubtfol  point  of  construction  on 
the  original  contract^  and  referred 
differences  to  arbitrators,  one  of 
whom  was  selected  by  themselves 
instead  of  by  the  firm  as  constituted 
at  the  date  of  the  contract    It  was 
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held  by  Sir  W.  Pag$  Wood,  V.C^ 
that  tlds  ^  was  not  snch  a  yariation 
of  the  original  contract  as  to  dis- 
diarge  die  retired  partner." 

It  may  be  here  mentioned  that 
the  promoters  of  companies  are  not, 
as  sochy  partners,  and  they  will  not 
therefore,  in  the  absence  of  au- 
thority either  general  or  special 
{CollinguHwd  v.  Berkeley,  15  C.  B. 


(N.  S.)  145)  be  liable  for  each  other's 
acts.  Beyml  y.  Lewis,  Wyld  y. 
Hopkins,  15  M.  &  W.  517.  Alot- 
tees  moreoyer  of  an  unformed  com- 
pany are  not  simply,  as  snch,  liable 
for  the  acts  of  their  managers. 
Bourne  y.  Freeih,  9  B.  &  C.  632; 
Dickinson  y.  Vdlpy,  10  B.  &  C. 
128;  Fox  y.  Clifton,  6  Bing.  776; 
9  Bing.  115. 
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June  9,  10,  27 ;  July  11,  23,  81,  1818. 
[reported   1   SWANST.  495.] 

Partnership — Dissolution  op,  by  different  Modes— Effects 
OF.]— JB.  C,  being  in  possession  of  mines  and  iron-works 
held  under  leases  of  unequal  duration^  by  his  wiU  bequeathed 
£25,000  to  B.,  "  as  a  capital  for  him  to  become  a  partner  with 
my  executor  of  one-fourth  share  in  the  trade  of  all  those  works  so 
long  as  the  lease  endures"  with  a  devise  to  S.  and  his  wife  of  the 
residue  of  his  estates,  real  and  personal.  By  a  codicil  the  testa- 
tor gave  to  W.  C.  three-eighths  of  the  concern  at  the  iron-works, 
"  so  the  partnership  wiU  stand  at  my  decease, — W.C.  three-eighths, 
H.  three-eighths,  B,  two-eighths"  After  the  testator^s  deatli, 
W.  C,  H,,  and  C,  carried  on  the  works  for  two  years,  seJUng 
iron  manufactured  not  only  from  the  produce  of  their  mines,  hit 
from  ore  and  old  iron,  purchased  for  the  purpose  of  manufacture 
and  resale.  B.,  having  then  assigned  his  share  to  C,  the  business 
was  carried  on  vi  like  manner  by  C.  and  H.  tiU  the  death  of  the 
latter;  no  agreement  having  ever  been  entered  into  for  the 
duration  of  the  partnership. 

1.  The  codicil  withdraws  the  trade  from  the  operation  of  the  resi- 
duary clause  in  the  will,  and  vests  three-eighths  in  H.,  to  the  ex- 
clusion of  his  wife. 

2.  The  concern  is  not  a  m^re  joint  interest  in  land,  but  a  partner- 
ship in  trade. 

3.  The  purchase  of  a  leasehold  interest  as  part  of  a  stock  in  trade, 
is  not  evidence  of  an  agreement  to  contract  a  partnership,  com- 
mensurate with  the  duration  of  the  lease. 

4.  The  partnership  is  dissolved  by  the  death  ofH. 
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5.  In  a  suit  instituted  by  W.  C,  praying  a  sale  of  the  partnership 
properly,  the  Caurtf  on  motion,  directed  an  inquiry  whether  U 
wovJd  be  for  the  benefit  of  aU  parties  interested  that  the  works 
should  be  sold  or  carried  on  for  the  purpose  of  winding  up  the 
concern. 

By  articles  of  agreement,  dated  the  31st  of  July,  1794,  between 
Anthony  Bacon  and  Richard  Crawshay,  Bacon  agreed  to  assign  to 
Crawshay  all  his  interest  in  certain  lands  and  mines  of  coal  and  iron 
ore,  situate  at  Gyfarthfa,  in  the  county  of  Glamorgan  (of  which  he 
was  then  in  possession,  under  three  leases  for  terms  of  ninety-nine 
years  each,  conmiencing  respectiyely  in  the  years  1768,  1765,  and 
1768X  subject,  after  the  29th  of  September,  1815,  to  an  annual 
rent  of  £5000,  and  a  payment  of  15«.  a  ton  on  all  pig-iron  amiu- 
aUy  made  on  the  premises  beyond  6400  tons.  Richard  Crawshay 
accordingly  took  possession  of  the  premises,  and  carried  pn  iron- 
works there;  and  in  1801,  intending  an  extension  of  the  works 
and  the  erection  of  new  furnaces,  it  was  agreed  between  him  and 
Bacon  that  the  payment  of  16s.  a  ton  beyond  6400  tons  should 
cease  at  10,700  tons.  Disputes  having  arisen  on  tiie  subject  of 
that  agreement  in  1808,  Richard  Crawshay  filed  a  Bill  to  compel 
specific  performance.  The  decree  pronounced  in  March,  1810, 
directed  Bacon  to  execute  to  Richard  Crawshay  an  underlease  of 
the  premises,  for  all  tiie  terms  which  he  or  the  trustees  xmder  his 
marriage  settlement  had  therein,  except  the  last  day,  subject  to 
the  yearly  payments  stipulated. 

Richard  Crawshay  being  seised  and  possessed  of  a  considerable 
real  and  personal  estate,  including  the  iron-works  at  Cyfarthfa,  and 
the  buildings  and  machinery  thereon,  and  a  leasehold  wharf  at 
Cardiff,  used  for  shipping  iron,  by  his  will,  dated  the  26th  of 
Septembei^  1809,  after  giving  among  other  legacies  £100,000  to 
his  son  William  Crawshay,  gave  to  Joseph  Bailey  £25,000,  "  to 
be  transferred  from  my  account  in  tiie  ledger  to  his,  intended  as  a 
capital  for  him  to  become  a  partner  witix  my  executor  of  one- 
fourth  share  in  the  trade  of  idl  tiiose  works  so  long  as  the  lease 
endures,  witii  the  principal  and  profits  therefrom  to  be  his  own  for 
ever.*'  He  then  gave  to  Benjamin  Hall,  Esq.,  and  his  wife,  of 
.  Abercame,  and  to  their  heirs  for  ever,  all  the  residue  of  his 
estate,  real  and  personal,  and  appointed  Mr.  Hall  sole  executor. 
By  a  codicil,  dated  the  4th  of  May,  1810,  the  testator  gave  to  his 
son  William  Crawshay  "three-eighth  shares  of  my  concerns  at 
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this  iron- work,  and  of  the  premises  at  Cardiff;  so  the  partnership 
will  stand  at  my  demised—William  Crawshay,  three-eighths; 
Benjamin  Hall,  three-eighths ;  Joseph  Bailey,  two-eighths/' 

The  testator  died  on  the  27th  of  June,  1810  ;  Mr.  Hall  proved 
his  will,  and  William  Crawshay,  HaU,  and  Bailey,  took  possession 
of  the  iron-works,  and  carried  them  on  as  co-partners  in  the  shares 
bequeathed  to  them  under  the  firm  of  Crawshay,  Hall,  and  Bailey, 
but  without  any  articles  of  co-partnership.  In  October,  1812, 
William  Crawshay  purchased  the  share  of  Bailey  for  £80,000,  and 
from  that  time  the  works  were  conducted  by  William  Crawshay 
and  Hall,  till  the  death  of  ihe  latter,  under  the  firm  of  Crawshay 
and  Hall;  no  written  articles  of  co-partnership  were  eyer  executed 
or  prepared  between  them;  but  they  verbally  agreed  that  the 
future  capital  of  the  concern  should  be  £160,000,  which  consisted 
of  an  imaginary  or  estimated  value  of  the  whole  of  the  partnership 
property  (£100,000  standing  to  the  credit  of  William  Crawshay,  in 
respect  of  his  five-eighth  parts,  and  £60,000  to  the  credit  of  Mr. 
Hall,  in  respect  of  his  three-eighth  parts) ;  and  that  the  books 
should  be  bidanced  on  the  8 1st  of  March  in  each  year,  and  the 
annual  profits  drawn  out  by  William  Crawshay  and  Hall,  in  pro- 
portion to  their  shares. 

No  underlease  having  been  executed  in  the  life  of  Crawshay,  by 
indenture  of  the  21st  of  May,  1814,  Bacon  and  his  trustees,  in 
obedience  to  the  decree  of  1810,  assigned  to  Hall,  his  executors, 
etc.,  all  the  premises  for  the  residue  of  the  respective  terms,  except 
the  last  day  of  each,  subject  to  the  annual  rent  of  £5000  and  the 
payment  of  168.  a  ton  on  all  pig-iron  made  yearly  on  the  premises 
above  6400  tons,  and  not  exceeding  10,700  tons;  and  by  a  deed 
dated  the  1st  of  June,  1814,  and  indorsed  on  the  assignment.  Hall 
declared  that  he  would  stand  possessed  of  the  premises,  as  to  three- 
eighth  parts,  in  trust  for  himself,  and  as  to  five-eighty  parts,  in 
trust  for  William  Crawshay;  and  Hall  and  William  Crawshay 
entered  into  covenants  for  payment  of  their  respective  proportions 
of  rent,  and  for  mutual  indemnity. 

By  indenture,  dated  the  28r<i  of  May,  1814,  Bacon,  in  con- 
sideration of  £82,500, — ^paid,  three-eighths  by  Hall  and  five- 
eighths  by  William  Crawshay, — assigned  to  Joseph  Kaye,  his 
executors,  etc.,  in  trust  for  Hall  and  Crawshay  in  proportion  of 
three-eighths  to  the  former  and  five-eighths  to  the  latter,  the 
rent  of  15«.  per  ton  on  iron,  then  due  or  to  become  due.  By 
another  indenture  of  the  same  date.  Bacon,  in   consideration 
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of  £6^9500,  assigned  to  Kaje,  in  trust  for  William  Crawshay,  his  re- 
Tersionary  interest  in  the  premises,  and  the  annual  rent  of  £5000. 

On  the  1st  of  June,  1814,  Bailey,  in  execution  of  the  agreement 
of  October,  1812,  assigned  to  William  Crawshay  his  share  in  the 
partnership  property. 

On  the  3l8t  of  July,  1817,  Mr.  Hall  died,  leaving  four  sons 
(the  eldest  of  the  age  of  fifteen  years)  and  a  daughter.  By  his  will, 
dated  the  8th  of  the  same  month,  he  devised  to  George  Maule, 
John  Llewellin,  and  Joseph  Kaye,  all  his  freehold,  copyhold,  and 
leasehold  estates  (except  trust  and  mortgage  estates  and  the  estates 
in  which  he  was  interested  as  a  partner  with  William  Crawshay  at 
Cyfarthfa),  in  trust,  subject  to  the  payment  of  debts  and  legacies  in 
aid  of  his  personal  estate,  for  the  benefit  of  his  children.  He  then 
declared,  that  if  he  should  have  one  or  more  son  or  sons  living  at 
his  decease,  or  bom  in  due  time  after,  but  no  such  son  should  then 
have  attained  the  age  of  twenty-one  years,  it  should  be  lawful  for 
his  trustees,  and  the  survivors  and  survivor  of  them,  and  the  execu- 
tors, etc.,  of  such  survivor,  to  carry  on  the  iron-works  and  other 
mercantile  or  trading  concerns  in  which  he  should  be  concerned  at 
his  decease,  if  they  should  judge  it  for  the  benefit  of  the  persons 
interested  in  his  property  under  his  will ;  and  that  if  they  should 
carry  them  on,  then,  during  such  time  as  his  having  such  a  son 
should  be  in  suspense,  it  should  be  lawful  for  them  to  cause  or  per- 
mit any  part  of  the  stock  in  trade  or  effects  which  should  be  em- 
ployed in  or  belong  to  the  said  works  or  concerns  at  his  decease,  to 
be  employed  in  carrying  on  the  same ;  and  he  exempted  the  stock 
in  trade  and  effects  so  to  be  employed  from  the  payment  of  his 
debts,  to  the  extent  and  in  the  manner  thereinafter  mentioned.  The 
testator  also  declares,  that  if  his  son  who  first  or  alone  should 
attain  the  age  of  twenty«one  years  should  be  desirous  to  have  the 
iron-works  and  concerns  or  any  of  them  continued,  and  should 
signify  such  desire  to  his  trustees  by  any  writing  under  his  hand, 
the  amount  of  the  stock  and  effects  then  employed  therein  should  be 
valued,  and  his  said  son  should  pay  (or  secure  in  manner  therein 
mentioned)  to  the  trustees  the  money  at  which  such  stock  and 
effects  should  be  estimated.  The  testator  then  directed  the  appli- 
cation to  be  made  by  his  trustees  of  the  profits  of  the  iron-works 
during  the  suspense  of  his  having  a  son  who  should  attain  twenty- 
one  years,  and  of  the  amount  of  the  valuation  to  be  paid  or  secured 
by  his  son  as  before  mentioned ;  and  declared  that  if  his  iron-works 
and  other  concerns  should  be  so  carried  on,  and  his  son  who  first 
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or  alone  should  attain  the  age  of  twenty-<me  years  should  decline 
to  carry  on  the  same,  or  to  give  such  security  for  the  stock  and  effects 
employed  therein,  or  if  while  it  should  be  in  suspense  whether  he 
should  have  any  such  son,  his  trustees  should  deem  it  advisable 
to  discontinue  the  said  iron-works  and  concerns,  in  eitlier  of  such 
cases  the  iron-works  and  concerns  should  be  discontinued,  and 
the  stock  and  effects  employed  in  the  same  should  be  sold  and 
disposed  of  in  such  manner  as  his  trustees  should  judge  prudent 
and  reasonable,  and  the  money  arising  from  the  sale,  and  the 
gains  and  profits  previously  arising  from  the  iron-works  and  con- 
cerns, should  be  disposed  of  in  the  manner  in  which  he  had 
directed  the  gains  and  profits,  and  the  money  to  be  paid  or 
secured  by  his  son,  in  the  event  before  mentioned,  to  be  paid  or 
applied,  or  as  near  thereto  as  circumstances  would  admit.  The 
testator  then  appointed  Maule,  Llewellin,  and  Kaye,  executors  of 
his  will,  and  guardians  and  managers  of  the  estate  of  his  children 
during  their  minorities,  and  he  also  appointed  his  executors  and 
his  wife  guardians  of  the  persons  of  his  children,  and  he  autho* 
rized  his  trustees  to  employ  any  persons  in  tiie  managem^it  of 
the  iron-works  and  concerns,  at  such  salary,  and  to  repose  iii 
them  such  trust  or  authority  in  conducting  the  trade,  and  in  the 
management  and  disposal  of  the  estate  employed  or  to  be  em- 
ployed, and  in  the  receipt  of  any  debts  to  be  contracted  therein, 
as  his  trustees  should  in  their  discretion  think  fit. 

On  the  12th  of  August,  1817,  William  Crawshay  sent  a  vmtten 
notice  to  the  executors  of  Hall,  that  he  considered  the  partnership 
absolutely  dissolved  by  Hall's  death,  and  would  not  consent  to 
carry  on  the  works  in  conjunction  with  his  representatives. 

The  bill  in  the  first  cause  filed  by  William  Crawshay  against 
the  executors  of  Mr.  Hall  prayed  a  declaration  that  the  partner- 
ship between  the  plaintiff  and  Hall,  in  the  iron-wor]»  and  all  the 
trade  and  business  thereof,  became  absolutely  dissolved  or  deter- 
mined, by  the  death  of  Mr.  Hall,  or  from  that  period ;  an  account 
of  the  partnership  dealings,  from  the  foot  of  the  last  settiement 
thereof  previous  to  his  death,  and  payment  of  the  balance  (after 
satisfaction  of  the  partnership  debts)  between  the  plaintiff  and  the 
executors  of  Mr.  Hall,  according  to  their  respective  interests ;  a 
sale  of  all  the  partnership  effects,  and  a  division  of  the  proceeds. 

The  defendants,  the  executors  of  Hall,  admitted  that  no  written 
articles  were  ever  entered  into  between  William  Crawshay  and 
Hall,  any  such  articles,  as  they  believed,  being  considered  unne- 
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cessary,  inasmuch  as  the  proportions  to  which  the  parties  were 
entitled  in  the  leasehold  premises  and  the  leases  sufficiently 
ascertained  their  rights  and  interests  as  long  as  the  leases  en- 
dured. They  denied  that  by  the  death  of  Hall,  his  interest  in 
the  premises  and  iron-works  determined  or  was  in  any  respect 
affected^  submitting  that  they  were  entitled  to  the  premises  and 
iron-works,  as  tenants  in  common  with  William  Crawshay,  for 
the  residue  of  the  terms  of  years  for  which  they  were  holden,  and 
to  carry  on  iron-works  for  the  benefit  of  the  family  of  Hall,  in 
the  same  manner  as  he  carried  on  the  same  with  William  Craw- 
shay,  and  according  to  the  directions  in  his  will,  until  one  of  his 
sons  should  attain  the  age  of  twenty-one  years.  They  stated  that 
the  iron-works  were  absolutely  necessary  to  the  beneficial  enjoy- 
ment of  the  leasehold  premises ;  and  they  insisted,  that  it  appeared 
from  his  will  and  codicil  to  be  tLe  intention  of  Eichard  Grawshay 
that  his  legatees  should,  for  themselves  and  their  representatives 
and  fEunilies  respectively,  have  an  interest  in  the  leasehold  pre- 
mises and  iron-works,  commensurate  witli  the  terms  for  which 
they  were  holden ;  that  the  joint  interest  which  William  Crawshay 
and  Hall  had  therdn  was  not  {m  interest  in  an  ordinary  trading 
partnership,  but  an  interest  given  by  Richard  Grawshay  to  them 
for  the  benefit  of  themselves  and  tlieir  respective  families,  com- 
mensurate with  the  terms  of  years  for  which  the  leasehold  pre- 
mises were  holden ;  and  that  therefore  no  sale  of  the  property 
ought  to  be  directed  by  the  Gourt  in  opposition  to  the  bequest  of 
Bichfurd  Grawshay,  and  to  the  will  of  Hall,  whose  family  would 
in  that  event  be  deprived  of  the  benefits  intended  and  contem- 
plated by  him,  to  be  derived  from  the  leasehold  premises  and 
ir(m-works.    . 

The  bills  in  the  second  cause,  filed  by  ike  executors  and  the 
children  of  Mr.  Hall,  against  William  Grawshay,  prayed  a  declara- 
tion that  the  executors  were  entitled  to  the  leasehold  premises 
and  iron-works,  for  three-eighth  parts  thereof,  as  tenants  in  com- 
mon with  William  Grawshay  (who  was  entitled  to  the  other  five- 
eighth  parts),  until  one  of  the  sons  of  Kail  should  attain  the  age 
of  twenty-one  years,  and  to  carry  on  {he  iron- works  with  William 
Crawshay,  for  the  benefit  of  the  family  of  Hall,  in  the  same 
manner  as  Hall  carried  on  the  same,  and  according  to  the  direc- 
tions of  his  will,  until  one  of  his  sons  should  attain  the  age  of 
twenty-one  years,  and  that  then  such  son,  if  he  chose,  would  be 
entitled  to  the  said  leasehold  premises  and  iron-works,  for  three- 
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eighth  parts  thereof,  as  tenant  in  common  with  William  Crawshay, 
for  the  remainder  of  the  said  terms  of  years,  and  to  carry  on  the 
iron-works  with  William  Crawshay  accordingly.  The  bill  also 
prayed  the  consequential  accounts  and  directions. 

June  9th. — On  this  day  a  motion  was  made  on  behalf  of  William 
Crawshay,  that  it  might  be  referred  to  the  Master,  to  consider 
and  approve  a  proper  plan  for  the  sale  and  disposal  of  the  whole 
of  the  co-partnership,  iron-works,  property,  estate,  and  effects, 
including  the  goodwill  of  the  joint  trade,  and  that  the  Master 
might  proceed  to  a  sale  thereof  immediately. 

Sir  Samuel  RomiUy^  Mr.  Belly  Mr.  Homey  and  Mr.  Righyy  in 
support  of  the  motion. 

The  partnership,  subsisting  without  any  agreement  for  its  con- 
tinuance during  a  certain  term,  was  dissolved  by  the  death  of 
Mr.  Hall.  As  long  as  the  surviving  partner  carries  on  the  trade 
with  the  original  capital,  the  representatives  of  the  deceased  are, 
according  to  the  doctrine  of  Crawshay  v.  CoUins  (15  Yes.  218), 
entitled  to  an  account  of  the  profits ;  but  it  is  by  no  means  clear 
that  the  surviving  partner  could  render  them  responsible  for  a 
loss;  an  event  of  probable  occurrence  in  a  business  producing 
very  uncertain  returns,  highly  profitable  in  some  years,  and  in 
others  proportionately  disadvantageous.  Mr.  Crawshay,  there- 
fore, insists  on  his  right  to  a  judicial  declaration  of  the  dissolution 
of  the  partnership.  The  object  of  the  motion  is  not  to  obtain  the 
effect  of  a  hearing ;  the  decree  would  direct  an  account  as  well  as 
a  sale.  But  were  the  order  for  a  sale  decretal,  ike  Court  would 
not,  on  that  objection  alone,  compel  the  surviving  partner  to  carry 
on  the  trade,  during  the  interval  which  must  elapse  before  a 
decree  can  be  obtained,  upon  tlie  terms  of  admitting  the  repre- 
sentatives of  the  deceased  to  a  participation  in  the  profits,  without 
being  entitled  to  obtain  from  them  contribution  for  a  loss.  Waters 
V.  Taylor  (15  Ves.  10),  Forman  v.  Homfray  (2  V.  &  B.  829), 
Feather$tonkaugh  v.  Fenwick  (17  Ves.  298). 

Sir  Arthur  Piggott,  Mr.  Hart,  and  Mr.  Winthrop,  against  the 
motion. 

The  order  sought  is  decretal,  and  cannot  be  obtained  on 
motion.  The  object  of  Mr.  Crawshay's  suit  is,  a  judicial  declara- 
tion of  the  dissolution  of  the  partnership  and  a  sale.  The  Court 
will  not,  by  their  summary  proceeding,  supersede  the  established 
rules  which  protect  its  suitors  and  itself  from  premature  decision. 
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Were  the  order  in  its  nature  interlocutory,  at  least  it  cannot  be 
obtained  on  this  application.  The  motion  though  entitled  in 
both  causes,  can  be  made  only  in  the  first,  the  object  of  the 
second  being  foreign ;  and  to  the  first  cause,  neither  the  widow  nor 
the  children  of  Mr.  Hall  are  parties.  Under  the  residuary  clause 
in  the  late  Mr.  Crawshay's  will,  Mrs.  Hall  became  entitled  to  the 
residue,  including  the  iron-works  and  stock-in-trade,  as  joint 
tenant  with  her  husband ;  that  interest  was  not  devested  by  the 
codicil,  and  at  the  death  of  her  husband,  the  whole  devolved  on 
her  by  survivorship ;  she  is  therefore  a  necessary  party ;  and 
before  the  suits  can  proceed,  the  posthumous  son  of  Mr. 
Hall  bom  since  their  institution  must  be  brought  before  the 
Couri 

Independently  of  these  preliminary  objections,  the  order  cannot 
be  obtained  on  the  merits.  First,  this  is  a  case,  not  of  partner- 
ship in  trade,  but  of  joint  interest  in  land ;  each  party  may  apply 
for  a  partition,  or  sell  his  own  share,  but  cannot  compel  a  sale  of 
the  whole.  The  manufacture  of  the  produce  was  merely  a  mode 
of  enjoyment  of  the  land,  not  a  trade.  Next,  the  leases  taken 
during  long  terms  of  years,  for  the  purposes  of  the  partnership, 
amount,  in  the  absence  of  express  agreement  on  that  subject,  to 
evidence  of  an  intention  to  continue  the  partnership  during  the 
continuance  of  the  leases.  Lastly,  it  was  the  manifest  intention 
of  the  late  Mr.  Crawshay,  in  the  provisions  of  his  will,  that  the 
duration  of  the  partnership  should  be  commensurate  with  the 
duration  of  the  leases.  The  legacy  of  ^625,000  to  Mr.  Bailey  is 
given  expressly  as  a  capital  for  him  to  become  a  partner  **  so  long 
as  the  lease  endures." 

Lord  Chancellor  Eldon. — An  important  consideration  is, 
whether  this  business  is  such  as  would  subject  the  parties  to 
become  bankrupts.  The  distinction  is  obvious,  and  for  this 
purpose  material,  between  a  partnership  in  trade  and  a  joint 
interest  in  land.  As  between  tenants  in  common,  the  Court  does 
not  dissolve  the  tenancy,  but  leaves  each  to  sell  his  share ;  while 
in  cases  of  partnership  in  trade,  unless  under  particular  circum- 
stances of  the  trade,  the  rule  is  different. 

Sir  Samuel  RomiUy,  in  reply.— If  on  the  death  of  Mr.  Hall  his 
interest  in  the  trade  devolved  to  his  widow  by  survivorship,  his 
executors  have  no  interest,  and  the  second  suit  is  improperly 
instituted  by  them.  But  the  objection  is  untenable.  The  codicil 
of  the  late  Mr.  Crawshay  withdrawing  the  trade  from  the  operation 
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of  the  residuary  clause  in  his  will,  disposes  of  three-eighths  in 
favour  of  Mr.  Hall  alone,  to  the  exclusion  of  his  wife. 

The  objection  that  the  children  are  not  parties  to  the  first  suit 
is  equally  unfounded.  They  have  no  fixed  interest.  Mr.  Hall's 
will  contains  only  a  contingent  bequest  in  favour  olf  a  child  who 
shall  attain  twenty-one.  The  motion,  however,  is  made  in  both 
causes,  and  the  persons  interested  under  that  will  are  therefore 
before  the  Court. 

It  is  clear  that  the  property  consists  not  of  a  mere  joint  interest 
in  the  land/  but  of  a  partnership  in  trade.  The  business  includes 
the  manufacture  of  ore  purchased  from  strangers,  and  is  such  as 
subjects  the  parties  to  the  bankrupt  laws.  Mr.  Crawshay,  the 
testator,  described  it  as  a  trade.  He  gives  not  an  interest  in  lease- 
hold property,  but  a  share  in  a  trade,  of  the  capital  of  which  that 
leasehold  property  forms  a  part  The  expression,  *'  so  long  as 
the  lease  endures,'*  assigns  no  definite  period.  Among  the  several 
subsisting  leases,  to  which  is  the  Court  to  refer  those  words?  The 
testator  evidently  employed  them  only  to  denote  the  intention  of 
passing  his  whole  interest  in  this  stock-in-trade.  It  is  absurd  to 
impute  to  him  the  design  of  imposing  on  his  legatees  the  obliga- 
tion of  receiving  as  partners  the  representatives  of  such  of  them 
as  died  or  became  insolvent;  a  creditor,  for  example,  taking  out 
administration.  On  that  construction,  under  the  bankruptcy  of 
one,  his  assignees^  being  competent  to  sell  his  interest,  might 
introduce  the  purchaser  as  a  new  partner  during  the  continuance 
of  the  leases. 

The  order  sought  is  in  strict  conformity  with  practice.  The 
Court,  more  especially  where  infants  are  concerned,  takes  imme- 
diate measures  to  terminate  a  trading,  which  is  in  effect  conducted 
with  the  property  of  others. 

Lord  Chancellor  Eldon. — The  object  of  this  motion  is  a  sale  of 
the  partnership  property ;  and  in  whatever  terms  expressed,  the 
Court,  if  it  directs  a  sale,  wiU  so  direct  it,  that  the  property  may 
be  sold  in  the  manner  most  beneficial  for  all  parties  interested. 
Where  a  suit  is  instituted  for  the  dissolution  of  a  partnership,  and 
where  it  is  clear  on  the  bill  and  answer  that  all  or  some  of  the 
parties  have  a  right  to  a  dissolution,  it  is  not  contrary  to  the 
course  of  practice  to  direct  a  sale  on  motion.  The  two  modes  of 
proceeding  for  obtaining  an  immediate  order  for  a  sale,  either  to 
set  down  the  cause  for  hearing  on  bill  and  answer,  or  to  apply  by 
motion,  are  the  same  in  effect,  though  different  in  form.    The 
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reason  of  that  practice  is,  that  if  one  partner  ha$  a  right  to  consider 
the  partnership  as  at  an  end,  it  may  continue  for  the  purpose  of 
winding  up  the  affairs ;  hut  being  by  death,  or  notice,  or  any  other 
mode  qf  determination,  actually  ended,  no  person  in  possession  of  the 
property  can  make  any  use  of  it  inconsistent  with  that  purpose.  If 
any  person  conducts  it  otherwise,  the  Court  will  appoint  a  manager 
to  wind  up  the  concern,  and  will  direct  inquiries  in  what  manner 
it  can  be  wound  up  most  beneficially  to  those  interested.  The 
object  of  this  motion,  therefore,  might  be  obtained,  notwithstanding 
the  objection  of  form ;  and  the  difficulty  with  regard  to  parties 
might  also  be  remedied  by  allowing  the  case  to  stand  over  for  the 
bill  to  be  amended ;  and  the  question  is  to  be  considered  on  the 
part  of  Mr.  Crawshay,  as  if  the  infant  children  of  Mr.  Hall  had 
applied  for  a  declaration  that  the  partnership  is  not  dissolved. 

The  general  rules  of  partnership  are  well  settled.  Where  no 
term  is  expressly  limited  for  its  duration,  and  there  is  nothing  in 
the  contract  to  fix  it^  the  partnership  may  be  terminated  at  a  mo- 
menis  notice  by  either  party.  By  that  notice  the  partnership  is 
dissolved  to  this  extent,  that  the  Court  will  compel  the  parties  to 
act  as  partners,  in  a  partnership  existing  only  for  the  purpose  of 
vnnding  up  the  affairs. 

So  death  terminates  a  partnership,  and  notice  is  no  more  than 
notice  of  the  fact  that  death  has  terminated  it.  Without  doubt  in 
the  absence  of  express,  there  may  be  an  implied,  contract,  as  to  the 
duration  of  a  partnership ;  but  I  must  contradict  all  authority,  if  I 
say  that  wherever  there  is  a  partnership,  the  purchase  of  a  lease- 
hold interest,  of  longer  or  shorter  duration,  is  a  circumstance  from 
which  it  is  to  be  inferred  that  the  partnership  shall  continue  as 
long  as  the  lease.  On  that  argument  the  Court,  holding  that  a 
lease  for  seven  years  is  proof  of  partnership  for  seven  years,  and 
a  lease  of  fourteen  of  a  partnership  for  fourteen  years,  must  hold 
that  if  partners  purchase  a  fee  simple,  there  shall  be  a  partnership 
for  ever.  It  has  been  repeatedly  decided,  that  interests  in  lands 
purchased  for  the  purpose  of  carrying  on  trade  are  no  more  than 
stock-in-trade.  I  remember  a  case  in  the  House  of  Lords  about 
three  years  ago  (the  case  of  the  Carron  Company)  in  which  the 
question  was  much  discussed,  whether,  when  partners  purchase 
fire^old  estate  for  the  purpose  of  trade,  on  dissolution  that  estate  - 
must  not  be  considered  as  personalty  with  regard  to  the  represen- 
tatives  of  a  deceased  partner  ?   (See  1  Lead.  Cas.  Eq.  174, 3rd  ed.) 

The  doctrine  that  death  or  notice  ends  a  partnership  has  been 
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called  unreasonable.  It  is  not  necessary  to  examine  that  opinion, 
but  much  remains  to  be  considered  before  it  can  be  approved.  If 
men  will  enter  into  a  partnership,  as  into  a  marriage,  for  better 
and  worse,  they  must  abide  by  it ;  but  if  they  enter  into  it  without 
saying  how  long  it  shall  endure,  they  are  understood  to  take  that 
course  in  the  expectation  that  circumstances  may  arise  in  which  a 
dissolution  will  be  the  only  means  of  saving  them  from  ruin ;  and 
considering  what  persons  death  might  introduce  into  the  partner- 
ship, unless  it  works  a  dissolution,  there  is  strong  reason  for 
saying  that  such  should  be  its  eflfect.  Is  the  surviving  partner 
to  receive  into  the  partnership,  at  all  hazards,  the  executor  or 
administrator  of  the  deceased,  his  next  of  kin,  or  possibly  a 
creditor  taking  administration,  or  whoever  claims  by  representation 
or  assignment  from  his  representative  ? 

If  Mr.  Crawshay,  the  testator  and  owner  of  this  property,  had 
thought  proper,  by  his  will,  to  declare  that  his  legatees  should 
continue  the  partnership  as  long  as  the  longest  of  the  leases 
should  endure,  no  person,  I  agree,  claiming  under  that  will,  could 
enjoy  the  benefits  conferred  by  it,  without  submitting  to  the  incon- 
veniences which  it  imposed  ;  but  I  find  nothing  to  that  effect  in 
his  will.  It  might  have  been  plausibly,  though  I  think  not  effec- 
tually, contended,  that  Bailey  and  Hall  were  bound  to  continue 
paiiners  as  long  as  they  lived ;  but  the  words  cannot  be  repre- 
sented as  imperative  on  any  other  person.  The  difficulty  on  the 
part  of  those  who  insist  that  the  partnership  is  to  continue  as 
long  as  the  leases,  is  this,  that  they  cannot  insist  that  it  is  to 
continue  between  the  original  partners  and  their  representatives  ; 
for  they  have  admitted,  and  must  admit,  that  each  partner  might 
assign  his  interest,  and  assign  it  to  any  number  of  individuals, 
in  any  number  of  shares ;  so  that  in  truth  the  partnership,  within 
two  years  after  its  formation,  might  not  contain  either  an  original 
partner,  or  a  representative  of  any  one  of  the  original  partners ; 
but  might  consist  entirely  of  a  multitude  of  assignees. 

In  another  view  of  this  question  it  becomes  important  accurately 
to  know  the  nature  of  the  business.  It  seems  difficult  to  establish 
that  this  is  an  interest  in  land  distinct  from  a  partnership  in  trade 
—a  mere  interest  in  land,  in  which  a  partition  could  take  place ; 
for  when  persons  having  purchased  such  an  interest,  manufacture 
and  bring  to  market  the  produce  of  the  land,  as  one  common  fund, 
to  be  sold  for  their  common  benefit,  it  may  be  contended  that  they 
have  entered  into  an  agreement,  which  gives  to  that  interest  the 
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nature,  and  subjects  it  to  the  doctrines,  of  a  partnership  in  trade. 
Such  is  my  present  view;  but  both  on  the  merits  and  on  the 
objections  of  form  the  case  deserves  further  consideration. 

June  27. 

Lord  Chancellor  Eldon. — It  may  be  assumed,  though  the  ob- 
servation is  not  material  to  the  purposes  of  this  application,  that 
the  desire  of  Mr.  Grawshay,  the  testator,  was  to  keep  the  concern 
together.  He  gives  a  sum  of  £25,000  to  Mr.  Bailey,  as  a  capital 
for  him  to  become  a  partner  with  his  executor,  Mr.  Hall ;  the  rest 
of  his  interest  in  the  trade,  if  he  had  not  made  a  codicil,  would 
have  passed  by  the  will  to  Hall  and  his  wife.  The  effect  of  the 
will  and  codicil  combined  is  this, — by  the  former,  the  testator 
being  possessed  of  the  entire  concern,  bequeathed  two-eighths  to 
Sailey,  the  rest,  including  the  three-eighths  given  by  the  codicil 
to  William  Grawshay,  would  have  devolved  under  the  residuary 
clause  to  Hall  and  his  wife;  the  codicil,  continuing  the  gift  of 
two-eighths  to  Bailey,  disposes  of  three-eighths  to  William  Craw- 
shayy  and  of  the  remaining  three-eighths  to  Hall,  in  exclusion,  as 
I  understand,  of  his  wife.  Such  being  the  state  of  the  concern  at 
the  death  of  the  testator,  it  appears  that  Bailey  sold  his  share  to 
William  Grawshay,  and  it  has  not  been  disputed  in  the  course  of 
the  discussion,  that  every  one  of  the  legatees  was  at  liberty  to  sell 
his  interest ;  the  consequence  is,  that  the  individuals  forming  the 
partnership  may  be  changed  as  often  as  the  partners  think  proper. 
The  question  on  these  pleadings  is,  whether  supposing  this  the 
hearing  of  the  cause,  the  Gourt  could  order  the  property  to  be 
sold ;  and  whether  the  nature  of  the  concern,  and  of  the  interest 
of  the  several  parties  in  it,  is  not  such  that,  each  being  at  liberty 
to  sell  his  own  share,  they  yet  cannot,  more  particularly  by  inter- 
locutory application,  call  on  the  Gourt  for  a  sale  of  the  whole  ? 
Mr.  Grawshay,  having  bought  the  interest  of  Mr.  Bailey,  carried 
on  the  business  jointly  with  Mr.  Hall  till  the  death  of  the  latter. 
His  will  seems  to  me  to  devolve  on  his  executors  the  discretion 
of  continuing  or  discontinuing  this  concern,  as  they  should  think 
most  for  the  benefit  of  his  family ;  and  he  considers  himself  at 
^berty  (for  the  will  states  as  much)  to  introduce  three  executors 
as  partners  with  Mr.  Grawshay,  and  various  branches  of  his  family 
as  cestuis  que  trust  of  those  executors,  as  they  must  be,  if  the 
partnership  is  continued.  It  is  impossible  to  contend  that  Mr. 
Hall  may  thus  impose  on  Mr.  Grawshay  the  necessity  of  continuing 
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in  partnership  with  his  three  executors,  and  their  ceBtnm  qu^  trust, 
wiUiout  admitting  that  on  the  same  principle  he  might  have  im- 
posed the  obligation  of  receiving  as  partner  any  person  who  might 
now  sustain,  or  hereafter  acquire,  the  character  of  executor  or  ad- 
ministrator to  any  of  the  trustees,  or  of  their  cestuis  que  trust,  and 
that  Mr.  Cirawshay  might  have  exercised  a  similar  power.  If  this 
case  is  to  be  considered  subject  to  the  principles  which  govern 
partnerships  in  general,  I  cannot  say  that  such  was  the  situation 
of  either  party. 

On  the  death  of  Mr.  Hall,  there  being  no  articles  of  partnership 
or  agreement  for  its  continuance,  without  any  notice,  and  for  every 
purpose  except  that  of  winding  up  the  concern,  the  partnership 
would  cease,  unless  the  surviving  partner,  and  the  representatives 
of  the  deceased,  entered  into  some  agreement  for  its  continuance  : 
and  in  the  absence  of  articles  or  stipulations  to  the  contrary, 
Crawshay,  in  the  life  of  Hall,  or  Hall  in  the  life  of  Crawshay, 
might,  on  the  common  principles  of  the  contract,  by  notice  have 
terminated  the  partnership.  It  is  contended^  that  the  late  Mr. 
Crawshay,  having  formed  this  business,  must  have  had  an  inten- 
tion to  keep  it  together  as  one  concern,  though  he  distributed 
different  interests  in  it  among  different  members  of  his  family ; 
had  he  so  said,  without  doubt  those  who  took  his  bounty  most 
have  taken  it  on  the  terms  which  he  imposed ;  but  there  is  no 
such  expression  in  his  will  or  codicil,  nor  is  the  effect  of  those 
instruments  more  than  to  give  an  interest  in  aliquot  shares  and 
proportions  in  this  concern.  He  has  said,  indeed,  that  Bailey 
should  have  an  interest  to  the  amount  of  £25,000  and  should  be 
partner  with  his  executor ;  but  neither  the  terms  nor  the  intent  of 
the  will  impose  on  Bailey  or  on  his  executor  an  obligation  to 
carry  on  the  partnership,  except  as  between  themselves ;  and  if 
Bailey  thought  proper  to  sell  to  Crawshay  his  interest,  a  question 
might  have  arisen,  as  long  as  the  executor  was  living,  whether 
Crawshay,  purchasing  the  interest  of  Bailey,  did  not  purchase 
subject  to  the  obligation  which,  it  is  said,  this  will  imposes  on 
Bailey ;  but  it  seems  to  me  impossible  to  contend,  that  when  the 
executor  was  dead,  either  Crawshay  or  Bailey  were  bound  to  cany 
on  the  trade  with  the  executors  of  that  executor,  a  proposition 
which  cannot  be  maintained  without  asserting  that  they  were 
bound  to  carry  on  the  trade  with  the  successive  executors  of  that 
executor,  to  the  expiration  of  the  leases. 

It  has  also  been  insisted  that  the  purchase  of  leases  must  be 
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considered  as  evidence  of  a  contract  for  the  continuance  of  the 
concern.  Unquestionably  partners  may  so  purchase  leasehold  in- 
terests as  to  imply  an  agreement  to  continue  the  partnership  as 
long  as  the  leases  endure ;  but  it  is  equally  certain  that  there  is 
no  general  nde,  that  partners  pu/rchasing  a  leasehold  interest  must 
be  understood  to  ha/ce  entered  into  a  contract  of  partnership  com^ 
tnensurate  with  the  dwration  of  the  leases.  For  ordinary  purposes 
a  lease  is  no  morp  than  stock  in  trade,  and,  as  part  of  the  stock, 
may  be  sold ;  nor  would  it  be  material  that  the  estate  purchased 
by  a  partnership  was  freehold,  if  intended  only  as  an  article  of 
stock ;  though  a  question  might  in  that  case  arise  on  the  death  of 
a  partner,  whether  it  would  pass  as  real  estate,  or  as  stock,  per- 
sonal estate  in  enjoyment,  though  freehold  in  nature  and  quality. 
It  is  impossible  therefore  in  my  opinion  to  hold,  that  there  being 
many  leases, — some  long,  some  of  short  duration,  and  others  in- 
termediate,— the  partnership  is  to  subsist  during  the  term  of  the 
leases  or  the  longest  lease.  By  the  will  of  Mr.  Hall,  the  question^ 
whether  his  executors  and  trustees  should  continue  in  partnership, 
is  left  to  their  discretion ;  clear  evidence  of  his  opinion,  that  his 
interest  might  be  separated  from  Crawshay's ;  if  so,  Crawshay's 
might  be  separated  from  his :  and  upon  that  construction  of  the 
will  of  the  late  Mr.  Crawshay,  the  argument  is,  that  he  meant  the 
whole  concern  to  be  kept  together,  but  cared  not  who  were  to  be 
the  partners ;  an  intention  not  to  be  imputed  to  him  unless  un- 
equivocally expressed  in  the  words  of  his  wilL 

The  question  then  resolves  itself  into  this,  what  is  the  nature  of 
this  partnership  property  ?  The  general  doctrine  with  respect  to 
a  trading  partnership  is,  that  where  there  is  no  agreement  for  its 
continuance,  any  one  of  the  partners  may  terminate  it ;  and  ad- 
mitting the  serious  inconveniences  which  sometimes  ensue,  it 
becomes  us  to  recollect  the  formidable  evils  whicU  would  attend 
the  opposite  doctrine ;  nor  is  it  clear  that  a  better  rule  could  be 
suggested :  bjat  whatever  is  its  poUcy,  the  principle  of  law  being 
established,  it  is  incumbent  on  those  who  engage  in  partnership 
to  protect  themselves  by  contract  against  its  inconveniences ;  if 
they  omit  that  precaution,  courts  of  justice  have  no  right  to 
redeem  them  from  the  penalties  of  their  imprudence. 

With  respect  to  mere  joint-interests  in  land,  I  apprehend  the 
rule  to  be  different;  the  parties  then  becoming  tenants  in  common, 
each  cannot  call  on  his  companions  to  concur  in  a  sale,  but  must 
sell  his  own  interest.    It  is  said  that  this  is  only  the  case  of 
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tenancy  in  common  of  a  mine ;  if  so  I  think  that  the  doctrine  with 
respect  to  land  would  apply,  and  not  the  doctrine  with  respect  to 
trading  partnerships;  but  a  very  difficult  question  may  arise 
whether,  if  the  parties,  being  originally  tenants  in  common  of  a 
mine,  agree  to  become  jointly  interested  in  the  manufacture  of  its 
produce  for  the  purpose  of  sale,  they  continue  mere  tenants  in 
common  of  the  mine  ;  still  more,  if  not  only  carrying  the  produce 
of  their  own  mine  to  market,  they  become  purchasers  of  other 
property  of  a  like  nature,  to  be  manufactured  with  their  own.  On 
such  a  case  in  bankruptcy,  it  might  be  a  question  whether  they 
were  purchasers  for  the  mere  purpose  of  better  bringing  to  market 
the  produce  of  their  own  mine,  or  for  the  purpose  also  of  bringing 
a  distinct  subject  to  market  as  traders.  On  the  evidence  before 
me  the  case  is  left  somewhat  doubtful,  though  I  think  that  the 
language  of  Mr.  Hall*s  will,  and  of  all  the  instruments,  describes 
this  as  a  trading  concern ;  but  under  the  circumstances  it  will  not 
be  wrong  to  have  the  nature  of  the  business  explained  by  affidavit. 
If  this  is  a  trading  partnership,  the  common  principles  must  be 
applied. 

Then  comes  the  question,  can  the  Court,  in  such  a  case,  direct 
a  sale  by  interlocutory  order  on  motion  ?  I  have  considered  that 
question  much,  and  Itftiwfc  that  the  Court  not  only  can,  but  in  many 
instances  does,  order  a  sale  on  motion,  in  the  instance  of  a  trading 
partnership  actually  dissolved.  Consider  the  inconveniences  of  a 
contrary  proceeding.  By  the  hypothesis,  the  Court  has  before  it 
the  case  of  a  trading  partnership  clearly  dissolved,  and  nothing 
remains,  therefore,  but  to  wind  up  the  concern ;  we  must  then 
weigh  the  consequences  of  permitting  the  business  of  a  partner- 
ship actually  dissolved,  to  proceed  until  a  decree  for  a  sale ;  a 
decree  which,  in  those  circumstances,  must  necessarily  be  pro- 
nounced. An.  universal  rule,  that  the  trade,  whether  beneficial  or 
not,  should  be  carried  on  till  the  decree,  would  render  the  juris- 
diction of  the  Court  in  many  cases  extremely  mischievous;  and  on 
general  principles,  therefore,  it  is  the  practice,  in  the  instance  of 
a  trading  partnership  clearly  dissolved,  at  once  to  put  an  end  to 
the  trade,  where  that  measure  is  required  by  the  evident  interest 
of  the  parties. 

I  shall  reserve  my  final  decision  till  I  have  seen  the  affidavit ; 
and  it  may  be  worth  consideration,  whether  you  will  not,  in  the 
meantime,  bring  before  the  Court  the  posthumous  child  of  Mr* 
Hall. 
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The  affidavit  of  Mr.  Crawshay,  in  explanation  of  the  nature  of 
the  business,  was  to  the  following  effect : — That  the  ironworks  at 
Cjrfarthfa  had,  from  the  period  of  their  first  establishment  by  his 
father,  been  conducted  as  a  trading  concern ;  that  the  produce  of 
the  mines  consisted  of  ironstone,  coal,  and  limestone,  and  that  at 
the  works  large  quantities,  of  iron  (of  various  specified  descriptions) 
had  been  and  were  manufactured,  sometimes  from  the  materials 
obtained  from  the  leasehold  premises  in  question,  and  sometimes 
from  pig-iron  and  finers'  metal  purchased  in  London,  Plymouth, 
and  Bristol ;  that  from  the  establishment  of  the  works,  the  pro- 
prietors had  been  in  the  habit  of  making  very  considerable  purchases 
of  iron-ore  from  Lancashire,  pig-iron,  and  finers*  metal,  and  of  old 
wrought-iron,  naval  and  ordnance  stores,  for  the  purpose  of  manu- 
facturing the  same  at  the  works  into  various  sorts  of  iron,  and 
reselling  them  in  that  manufactured  state ;  that  such  purchases 
(to  a  large  amount),  manufacture,  and  resale,  had  been  made  by 
the  successive  firms  of  Crawshay,  Hall  and  Bailey,  and  Crawshay 
and  Hall,  during  those  respective  partnerships ;  that  the  whole  of 
such  purchases  were  made  with  a  view  to  profit,  by  manufacturing 
the  same  at  the  works,  into  bar  and  other  iron  for  resale,  and 
not  merely  for  mixing  the  same  with  the  iron  the  produce  of  the 
works,  for  the  purpose  of  improving  the  iron  of  the  works,  or 
bringing  the  same  better  to  market ;  and  that  from  the  first  esta- 
blishment of  the  works,  the  ironstone,  coal,  and  limestone,  pro- 
duced from  the  mines  on  the  works,  had  never  been  sold  in  their 
natural  or  raw  state,  except  a  small  quantity  of  coal  for  the 
accommodation  of  the  labourers. 

July  23. 
Lord  Chancellor  Eldon. — This  application,  whether  granted  or 
refused,  is  one  of  the  most  important  with  which  I  have  lately  had 
to  deal.  The  motion  is  made  in  two  causes,  to  neither  of  which  is 
the  widow  of  Mr.  Hall  a  party.  The  first  bill  prays  a  declaration 
that  the  partnership  is  dissolved ;  the  object  of  the  second  is  to 
compel  its  continuance,  omitting  to  advert  to  a  fact  which,  in  any 
view  of  the  case,  seems  clear,  that  Crawshay  could  not  be  con- 
strained to  remain  a  partner,  but  had  the  same  right  to  dispose  of 
his  interest  which  was  exercised  by  Mr.  Hall  over  his  own.  I  am 
perfectly  satisfied  that  the  relief  sought  by  that  bill  cannot  be 
given,  that  is,  that  the  executors  of  Mr.  Hall  cannot  bind  Crawshay 
to  them;  whether  he  can  compel  dissolution,  is  quite  another 


Digitized  by 


Google 


326  CRAWSHAY  V.   MAULE. 

question.  Mr.  Hall  haviug  by  his  will  disposed  of  his  own  share, 
and  attempted  to  introduce  new  partners,  there  is  obviously  no 
equity  to  constrain  these  parties  to  continue  in  partnership, 
unless  it  arises  from  express  or  implied  contract  or  from  directions 
in  the  will  under  which  they  all  clsdm.  In  that  will  I  find  no  such 
direction.  It  is  calculated  only  to  render  Bailey  a  partner  in  the 
trade,  but  imposes  no  conditions  on  Crawshay.  On  that  point, 
however,  it  may  be  sufficient  to  say,  that  had  any  such  conditions 
been  imposed,  yet  when  the  interests  of  Bailey  and  Crawshay 
became  united  in  one  person,  and  the  executor  was  dead,  having 
made  such  a  will  as  appears  in  these  pleadings,  it  would  be 
impossible  to  maintain  that  an  obligation  existed  among  the 
parties  to  continue  in  partnership  during  the  remainder  of  the 
leases. 

I  am  also  of  opinion  that,  if  this  is  to  be  considered  as  a  partner- 
ship in  trade,  the  utmost  that  can  be  made  from  the  purchase  of 
leases  of  longer  or  shorter  duration,  is  to  propose  that  as  a  circum- 
stance of  evidence,  from  which  may  be  inferred  an  implied  contract 
that  the  partnership  should  last  as  louig  as  those  leases ;  but  I  find 
nothing  here  to  authorise  the  conclusion  that  such  was  the  inten- 
tion. The  purchase  of  a  lease  by  a  partnership  is  no  more  than 
the  purchase  of  an  article  of  stock,  which  when  the  partnership  is 
dissolved  must  be  sold.  I  lay  aside  the  affidavit  as  to  the  nature 
of  the  undertaking,  because  there  is  sufficient  in  the  wills  of 
Crawshay  and  of  Hall,  to  call  on  the  plaintiffs  in  the  second 
cause  to  show  that  this  was  not  a  trading  partnership,  if  they 
meant  to  insist  on  that  proposition.  At  present,  I  think  that  this 
was  a  trade. 

The  next  question  is,  what  is  the  consequence  of  Mrs.  Hall  not 
being  a  party  ?  It  is  said  that  the  effect  of  Crawshay's  codicil  is 
not  such  as  to  deprive  Mrs.  Hall  of  her  interest  under  the  will. 
That  argument,  if  correct,  might  raise  a  question  somewhat  diffi- 
cult ;  for  considering  the  nature  of  the  property,  including  free- 
hold, leasehold,  and  personal  chattels,  and  the  power  of  Mr.  Hall, 
as  her  husband,  over  her  interest  in  many  parts  of  that  property, 
by  reducing  them  into  possession,  unless  we  hold  that  the  codicil 
deprived  her  of  all  the  benefit  which  the  residuary  clause  in  the 
will  conferred,  it  would  not  be  easy  to  know  what  is  become  of  her 
interest.  Mr.  Hall  has  taken  on  himself  by  his  will  to  dispose  of 
this  property,  and  has  given  to  his  wife  a  provision  which  would  put 
her  to  election,  if  she  retains  any  interest  in  it ;  and  should  she 
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elect  to  take  against  the  will,  it  requires  oonsideratioD,  that  she  is 
not  a  party.  The  infant  also  is  not  before  the  Court ;  and  some 
difficulty  may  arise  from  acting  in  their  absence.  On  the  other 
hand,  it  is  impossible  to  call  on  Grawshay  to  continue  a  partner 
with  the  executors  of  Hall,  and  to  say  that,  whether  they  are  con- 
sidered as  having  the  legal  estate  only  or  as  trustees  for  the  family 
of  Hall,  Crawshay  is  obliged  to  unite  himself  with  them  as  a  trustee 
carrying  on  the  trade  for  the  benefit  of  their  ceatuis  que  trust;  or 
that  he  has  not  at  this  moment  the  same  right  which  Hall  by  his 
will  supposed  his  executors  would  have  at  his  death,  and  his  eldest 
son  at  twenty*one. 

That  brings  it  again  to  the  question,  whether  this  is  a  partner- 
ship in  trade  or  a  tenancy  in  common  in  land ;  and  if  a  partner- 
ship in  trade,  whether  the  ordinary  rule  of  the  Court  is,  on  dissolu- 
tion by  the  death  of  a  partner,  to  wait  till  a  decree  before  disposing 
of  the  partnership  property,  if  the  concern  is  of  such  a  nature  that 
it  cannot  be  wound  up  at  once  ?  I  consider  it  clear,  that  the  gene- 
ral rule  is  not  to  wait  for  a  decree ;  but  at  least  if  the  parties  differ 
as  to  the  mode  of  carrying  on  the  trade,  the  Court  will,  without 
reference  to  the  objection  for  want  of  parties,  appoint  a  manager. 
Whether  they  will  give  notice  of  a  motion  for  that  purpose,  which 
they  shall  be  at  Uberty  to  do,  or  call  on  the  Court  for  its  opinion, 
and  a  reference  to  the  Master  to  state  the  best  mode  of  winding  up 
the  concern,  is  what  the  parties  will  determine. 

Mr.  Crawshay  says,  what  I  think  is  not  unreasonable,  that  he 
will  not  carry  on  the  trade  five-eighths  for  himself,  and  three-eighths 
for  the  benefit  of  others.  I  desire  to  be  understood  as  not  deciding 
against  ordering  a  sale,  if  Mrs.  Hall  and  the  infant  were  before  the 
Court.  If  Mr.  Crawshay  will  not  carry  on  the  trade,  it  is  for  the 
benefit  of  all  parties  interested,  absent  as  well  as  present,  that  a 
manager  should  be  appointed ;  and  it  is  clear  that  the  Court  pos- 
sesses the  power  of  making  the  order  on  motion,  without  waiting 
for  a  decree. 

July  81. 

Lord  Chancellor  Eldon. — The  first  question  that  remains  to  be 
considered  is,  whether  Mrs.  Hall  has  any  interest  in  this  fund  ? 
How  does  that  stand  in  the  opinion  of  other  persons  ?  First,  Mr. 
Hall  disposed  of  the  whole  interest  by  his  will ;  and  his  executors 
have  filed  a  bill  on  the  supposition  that  she  had  no  interest ;  next, 
if  the  codicil  had  not  the  effect  which  I  imagine  on  the  will,  the 
nature  of  the  property  renders  it  extremely  improbable  that  Mrs. 


Digitized  by 


Google 


328  CRAWSHAY   V.   MAULE. 

Hall  should  retain  any  interest ;  lastly  I  think  the  codicil  a  revo- 
cation of  the  will,  so  far  as  concerns  the  trade.  The  question  fol- 
lows, is  it  clear  that  the  partnership  was  dissolved  by  the  death 
of  Hallj  or  am  I  to  say  that  his  executors,  or  any  of  them,  are  part^ 
ners  at  this  day  in  this  concern  ?  After  repeated  consideration  I 
entertain  no  doubt,  either  that  if  this  is  to  be  regarded  as  a  trading 
concern  the  partnership  was  ended  by  his  death,  or  that  it  was  a 
trading  concern ;  the  consequence  is,  that  being  a  trading  concern, 
and  the  partnership  being  terminated  by  Hall's  death,  Crawshay 
would  be  justified  in  dealing  with  the  property,  since  that  event,  as 
a  person  who  is  to  wind  up  the  concern :  that  introduces  the  ques- 
tion, whether  I  am  to  place  a  manager  on  the  estate,  or  to  leave 
Crawshay  to  deal  with  the  property  as  surviving  partner  ?  In  that 
character  he  is  at  liberty  to  deal  with  it  for  the  purpose  of  winding 
up  the  concern ;  it  is  true  that  other  parties  are  at  liberty  to  deal 
with  it  in  the  same  way,  and  in  the  event  of  diflferences  between 
them,  the  Court  can  only  appoint  a  manager  to  act  under  its  direc- 
tion. If  application  was  made  for  a  manager,  it  would  be^  the  duty 
of  the  Court,  with  regard  to  the  infants,  to  consider  whether  that 
appointment  is  for  their  benefit,  or  whether  there  should  be  a  re- 
ference to  inquire  the  expediency  of  appointing  a  manager  to  wind 
up  the  business,  or  ordering  a  sale.  The  state  of  the  market  varies 
so  much,  that  a  sale,  which  might  be  beneficial  at  one  moment  and 
prejudicial  at  another,  cannot  be  ordered  without  inquiry.  I  think 
that  I  shall  not  do  wrong  in  directing  a  reference  to  the  Master  of 
the  vacation  to  inquire  whether  it  is  for  the  advantage  of  all  parties 
that  this  property  should  be  sold,  and,  if  so,  on  what  terms,  with* 
out  prejudice  to  any  question. 


"His  Lordship  doth  order,  that  it  be  referred  to  Mr.  Courtenay, 
the  Master  of  the  vacation,  to  inquire  and  state  to  the  Court,  whe- 
ther it  will  be  for  the  benefit  of  all  parties  concerned  in  the  works, 
that  the  same  should  be  sold,  and  in  what  manner,  as  going  works, 
or  that  they  should  be  carried  on  for  the  purpose  merely  of  wind- 
ing up  the  concern ;  and  for  the  purpose  of  making  such  inquiries, 
the  parties  are  to  be  examined  upon  interrogatories,  if  the  Master 
should  so  think  fit,  and  to  produce  all  books,  papers,  and  writings 
relating  to  the  said  works,  the  production  of  which  the  said  Master 
may  think  it  proper  to  require ;  and  it  is  ordered,  that  the  said 
Master  do  proceed  de  die  in  diem.*'  31  July,  1818.  Beg.  Lib.  A. 
1817,  fol.  1760. 
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By  his  Beport,  dated  11th  December,  1818,  the  Master,  after 
stating  that  it  was  admitted  that  it  would  be  highly  injurious  to  all 
parties  interested,  to  stop  the  works,  or  to  carry  them  on  merely 
for  the  purpose  of  winding  up  the  concern,  or  to  put  them  up  to 
sale  otherwise  than  as  going  works,  and  that  William  Grawshay 
had  offered  to  purchase  the  whole  of  Mr.  Hall*s  share  for  d690,000, 
certified  that  it  would  be  for  the  benefit  of  the  infants,  and  of  all 
other  parties  concerned  in  the  works,  that  the  whole  of  the  shares 
and  interests  in  the  said  leasehold  and  other  estates,  etc.,  vested  in 
the  executors  of  Mr.  Hall,  should  be  sold  to  Mr.  Crawshay  at  that 
price.  By  an  order  of  the  Vice-Chancellor,  on  the  petition  of  Mr. 
Grawshay,  the  Beport  was  confirmed,  and  it  was  "ordered,  that  the 
defendants,  G.  Maule,  J.  Llewellyn,  and  J.  Kaye>  as  executors  of 
the  said  B.  Hall,  Esq.,  the  testator  in  the  pleadings  named,  be  at 
liberty  to  sell  and  dispose  of,  to  the  petitioner  by  private  contract, 
at  the  sum  of  jE90,000,  ascertained  and  apportioned  as  in  the  said 
Beport  specified,  all  the  estate,  shares,  right,  and  interest  of  them 
the  said  defendants,  as  such  executors  as  aforesaid,  of  and  in  the 
said  iron-works,  and  the  said  late  co-partnership  of  Grawshay  and 
Hall,  and  in  the  leases,  farms,  lands,  and  buildings,  wharf,  machi- 
nery, etc."    24th  December,  1818.     Beg.  Lib.  A.  1818,  fol.  204. 


WATERS  V.  TAYLOR. 


November  4,  December  24,  1813. 

[reported    2   VES.   &   BEA.   299.] 

Partnership  in  the  Opera  House,  dissolved  by  the  conduct  of  the 
parties  making  it  impossible  to  carry  it  on  upon  the  terms  sti- 
ptdated. 

Decree  accordingly  for  a  sale  of  the  whole  concern ;  restraining  the 
managing  pa/rtnerfrom  acting,  with  liberty  to  either  party  to  lay 
proposals  before  the  Master  for  management  until  the  sale. 

This  cause*  coming  on  to  be  heard,  the  plaintiff,  who  claimed  as 
executor  of  Mr.  Gould,  who  was  entitled  by  assignment  from  the 
defendant,  Mr.  Taylor,  in  1803,  to  seven-sixteenth  parts  of  the  Ita- 

*  See  the  case  stated  in  the  Report  upon  the  motion,  15  Ves.  10. 
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lian  Opera  House,  and  as  mortgagee  of  the  remaining  shares,  which 
continued  to  be  the  property  of  Taylor,  by  his  bill  prayed  a  decree 
of  foreclosure  of  the  mortgage,  a  dissolution  of  the  partnership,  an 
account  of  the  transactions,  and  particularly  the  receipts  and  pay- 
ments, of  the  defendant  Taylor,  an  injunction  restraining  him  from 
receiving  any  part  of  the  income,  and  interfering  in  the  concerns 
of  the  Opera  House,  and  a  direction  to  the  Master  to  consider  of 
a  scheme  for  the  sale  of  the  joint  property  or  for  the  future  man- 
agement The  defendant,  Taylor,  by  his  answer  claiming  as  a 
creditor  upon  the  result  of  the  account,  insisted  on  a  lien  upon  the 
plaintiff's  share  for  the  balance,  that  should  appear  to  be  due. 

Sir  Arthur  Piggott,  Mr.  Fonblanque,  Mr.  Hart,  and  Mr,  John- 
son, for  the  plaintiff.  Mr.  Bichards,  Sir  Samuel  EomiUy,  Mr. 
Leach,  Mr.  Wetherell,  and  Mr.  ShadweU,  for  the  defendant,  Taylor. 

For  the  plaintiff  it  was  insisted,  that  if  he  was  entitled  to  a  de- 
cree, dissolving  the  partnership,  the  Court  in  directing  the  future 
management  was  not  bound  to  the  particular  stipulations  of  the 
contract ;  but  would  consult  the  benefit  of  the  parties. 

Upon  the  question  as  to  the  dissolution  of  the  partnership,  Sayer 
V.  Bennett  (1  pox,  107)  and  Adams  v.  lAardet  (from  a  MS.  of  Sir 
Samuel  Romilly,  before  Lord  Thurlow)  were  cited.  In  the  former, 
upon  the  insanity  of  a  partner,  an  inquiry  was  directed,  whether  he 
was  in  such  a  state  of  mind  as  to  be  capable  of  conducting  the  busi- 
ness, but  the  result  does  not  appear. 

The  Lord  Chancellor  (Lord  Eldon)  in  the  course  of  the  argu- 
ment inquired,  how  the  sheriff  executes  the  writ  under  a  judgment 
against  one  partner,  according  to  the  present  doctrine  of  courts  of 
law,  that  he  takes  the  interest  of  the  partner ;  and  in  some  way  (it 
is  not  very  clear  how)  they  take  an  account  of  all  the  concerns ; 
and  the  creditor  sells  the  interest  of  the  partner.  Is  not  that  a 
dissolution  of  the  partnership  ? 

Mr.  Cooke  {amicus  curia:)  said,  the  way  in  which  the  sheriff 
executes  the  writ  in  practice,  is  by  making  a  bill  of  sale  of  the 
actual  interest.     Scott  v.  Scholey,  8  East,  467. 

Lord  Chancellor  Eldon, — If  the  courts  of  law  have  followed 
courts  of  equity  in  giving  execution  against  partnership  effects,  I 
desire  to  have  it  understood,  that  they  do  not  appear  to  me  to  ad- 
here to  the  principle,  when  they  suppose  that  the  interest  can  be 
sold,  before  it  has  been  ascertained  what  is  the  subject  of  sale  and 
purchase.    According  to  the  old  law  (16  Vin.  Ab.  242,  248,  etc.), 
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I  mean  before  Lord  Mansfield's  time,  the  sheriff  under  an  execu- 
tion against  partnership  effects  took  the  undivided  share  of  the 
debtor,  without  reference  to  the  partnership  account ;  but  a  court  of 
equity  would  have  set  that  right  by  taking  the  account,  and  ascer- 
taining what  the  sheriff  ought  to  have  sold ;  the  courts  of  law,  how- 
ever, have  now  repeatedly  laid  down  (Barhtirst  v.  Clinkard,  1  Show. 
178 ;  Eddie  v.  Davidsorij  Doug.  650),  that  they  will  sell  the  actual 
interest  of  the  partner,  professing  to  execute  the  equities  between 
the  parties ;  but  forgetting,  that  a  court  of  equity  ascertained  pre- 
viously what  was  to  be  sold.  How  could  a  court  of  law  ascertain 
what  was  the  interest  to  be  sold,  and  what  the  equities ;  depending 
upon  an  account  of  all  the  concerns  of  the  partners  for  years? 

By  the  express  contract  of  these  parties,  which  is  iiie  basis  of 
this  concern,  whether  a  partnership,  or  to  be  described  by  any 
other  denomination,  Taylor  was  manager,  subject  to  all  the  en- 
gagements to  which  Gould  had  been  subject.  Whether  this  is  a 
partnership,  which  might  be  dissolved  by  filing  the  bill  (which  it 
is  perhaps  difficult  to  maintain),  or  for  a  term  of  years,  or,  as  was 
contended  in  the  case  of  the  theatre  on  the  other  side  of  the  Hay- 
market  {Morris  v.  Colman),  without  limits,  as  long  as  renewals 
could  be  obtained,  is  not  extremely  material  in  the  view  the  Court 
is  obliged  to  take  of  this  case. 

The  case  alleged  is :  that  all  these  engagements  have  been 
violated  from  day  to  day;  that  performers  have  been  employed 
without  mutual  consent;  that  this  has  been  the  habit,  and  may  be 
persevered  in :  so,  as  to  the  nightly  receipt  of  the  money,  which, 
it  is  represented,  being  either  left  in  a  particular  place,  or  paid  to 
an  agent,  has  in  some  way  got  to  the  disposition  of  Taylor ;  and 
the  attempt  of  this  Couii  to  put  an  end  to  that  has  been  rendered 
ineffectual  by  a  slip  in  the  terms  of  the  injunction — a  circumstance 
which  I  cannot  regard,  as  the  effect  is,  that  the  parties  were  under 
no  prohibition.  There  is  hardly  one  covenant  which  has  not  been 
violated.  It  is  said  the  remedy  is  by  repeated  actions  of  covenant, 
and  it  is  supposed  that  juries  may  have  feelings  of  vengeance  that 
may  subject  Mr.  Taylor  to  such  damages  as  may  produce  the  fuU 
object  of  the  plaintiff;  but  a  court  of  equity  has  power  to  restrain 
and  enjoin, — a  power  in  many  instances  recognised  by  the  law,  as 
resting  on  that  very  circumstance,  that  without  such  interposition 
the  party  can  do  nothing  but  repeatedly  resort  to  law ;  and  when 
that  has  proceeded  to  such  an  extent  as  to  become  vexatious,  for 
that  very  reason  the  jurisdiction  of  a  court  of  equity  attaches. 
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It  was  supposed,  that  I  had  contradicted  Lord  Kenyan* 8  doctrine 
in  Sayer  v.  Bennett  (1  Cox,  107).  Certainly  I  did  not  contradict 
that  doctrine,  nor  did  I  make  any  decree  which,  duly  considered, 
was  an  assent  to  it.  The  case  was  no  more  than  this :  one  partner 
becoming  a  limatic,  the  others  thought  proper  by  their  own  act  to 
put  an  end  to  the  partnership,  which  they  had  no  right  to  do,  if  he 
had  been  sane ;  and  they  continued  to  carry  on  the  business  with 
his  capital,  not  being  able  to  state  what  was  his  as  a  creditor  and 
what  was  not  his  as  a  partner.  That  Lord  Kenyan  thought 
afiforded  a  sufficient  ground  for  saying  the  partnership  was  not 
determined ;  and  he  also  held,  that  one  partner  cannot  on  account 
of  the  lunacy  of  another  put  an  end  to  the  partnership,  but  that 
object  must  be  attained  through  the  decree  of  a  court  of  equity. 

My  decision  was  not  intended  either  to  support  or  impeach  that  ; 
proceeding  upon  the  particular  circumstances  of  the  case  before  me. 
The  question  whether  lunacy  is  to  be  considered  a  dissolution,  is 
not  before  me  (Huddlesan's  case,  cited  2  Ves.  34) ;  I  shall  there- 
fore say  no  more  upon  it  than  this.  If  a  case  had  arisen,  in  which 
it  was  clearly  established,  as  far  as  human  testimony  can  establish, 
that  the  party  was  what  is  called  an  incurable  lunatic,  and  he  had 
by  the  articles  contracted  to  be  always  actively  engaged  in  the  part- 
nership, and  it  was  therefore  as  clear  as  human  testimony  can  make 
it  that  he  could  not  perform  his  contract,  there  could  be  no  da- 
mages for  the  breach  in  consequence  of  the  act  of  God :  but  it  would 
be  very  difficult  for  a  court  of  equity  to  hold  one  man  to  his  con- 
tract, when  it  was  perfectly  clear  that  the  other  could  not  execute 
his  part  of  it.  It  will  be  quite  time  enough  to  determine  that  case 
when  it  shall  arise ;  for  as  we  know  that  no  lunacy  can  be  pro- 
noimced  incurable,  yet  the  duration  of  the  disorder  may  be  long  or 
short,  and  the  degree  may  admit  of  great  variety,  I  would  not 
therefore  lay  down  any  general  rule  by  anticipation,  speculating 
upon  such  circumstances.  I  agree  with  Lord  Thurlow,  that  the 
jurisdiction  is  most  difficult  and  delicate,  and  to  be  exercised  with 
great  caution. 

The  real  question  here  is  quite  different  from  Adiinis  v.  Liardet, 
which  I  take  to  be  that  in  which  Lord  Thurlaw*8  opinion  was  ex- 
pressed. This  question  is,  whether  from  the  acts  of  Taylor  himself 
it  is  not  manifest,  that  this  partnership  cannot  be  carried  on  upon 
the  terms  for  which  the  parties  engaged :  whether  a  single  act  has 
been  done  by  him  of  late,  that  is  not  evidence,  on  his  part,  that 
he  can  no  longer  himself  be  bound  by  his  contract,  so  as  to 
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observe  the  terms  of  it;  when  he  excludes  himself  from  the 
concern  and  the  partnership,  as  far  as  it  is  to  be  conducted  upon 
the  terms  on  which  it  was  formed,  and  says  he  will  carry  it  on 
npon  other  terms.  Taking  that  to  be  his  conduct,  this  comes  to 
the  common  case  of  one  partner  excluding  the  other  from  the 
concern ;  as,  if  one  will  not,  because  he  cannot,  continue  it  upon 
the  terms  on  which  it  was  formed,  the  consequence  must  be,  that 
he  says  his  partner  shall  not,  because  he  cannot,  carry  it  on  upon 
those  terms. 

That  is  the  true  amount  of  thid  case.  The  one  cannot  engage 
a  performer  without  the  other's  consent;  having  entered  into 
stipulations  only  with  reference  to  agreement,  they  have  given 
me  no  means  of  extricating  them  from  the  difficulties  arising 
from  non-agreement.  Suppose  an  opera  at  this  time  requires 
more  than  JB300  per  week,  or  a  new  exhibition  more  than  £500, 
if  the  plaintiff  differs  upon  that,  what  is  a  Judge  to  do  but  to 
look  at  the  contract,  as  the  only  thing  the  Court  can  act  upon : 
and  if  both  parties  agree  that  the  contract'  cannot  be  acted  on, 
that  furnishes  the  means  of  saying  there  is  an  end  of  it,  and 
their  interests  are  to  be  regarded  as  if  no  such  contract  had 
existed.  The  parties  by  consent  determine  that  there  is  an  end 
of  the  concern,  which  cannot  be  carried  on  upon  the  terms  stipu- 
lated ;  and  the  Court  cannot  substitute  another  contract. 

■  In  this  view  of  the  case,  my  opinion  is  that  this  contract  is  de- 
termined, and  the  parties  must  be  treated  accordingly  {Baring  v. 
DiXy  1  Cox,  218).  The  decree  as  to  the  mortgage,  etc.,  is  of  course. 
But  another  view  of  the  case  arises  from  the  answer  of  Taylor 
claiming  as  a  creditor  upon  the  accounts,  and  that  the  Court,  re- 
garding this  as  partnership  property,  shall  give  him  a  lien  upon 
the  plaintrETs  share  for  the  balance  that  may  be  due  on  the 
account.  Upon  the  same  principle  then,  if  the  plaintiff  shall 
appear  to  be  a  creditor,  has  not  he  a  right  to  have  Taylor's  share 
sold  ?  and  then  is  the  Court,  winding  up  the  concern,  to  sell  the 
share  of  one,  and  not  the  whole  joint  property  ?  Each  has  an 
interest  to  have  the  whole  sold,  which  will  sell  much  better  than 
the  shares,  especially  if  unliquidated. 

The  most  difficult  question  is  that  as  to  the  appointment  of  a 
nianager  in  the  interval  between  the  decree  and  the  sale.  This 
joint  concern  ought  to  be  brought  to  sale,  if  at  all,  upon  the  prin- 
ciples I  have  mentioned ;  placing  them  in  the  state  in  which  they 
would  be,  if  without  any  stipulation  for  management  they  were 
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respectively  owners  of  given  undivided  shares,  they  agree  upon 
given  principles  and  prescribed  terms  for  the  management,  which 
can  no  longer  be  carried  on  upon  those  principles  and  terms,  and 
the  question  is,  whether  the  Court  can  impose  a  manager  before 
the  sale,  not  upon  the  prescribed  terms,  but  on  such  as  may  be 
advisable  for  all  the  parties  concerned.  With  an  inclination,  that 
I  shall  have  great  difficulty  to  make  that  a  part  of  the  decree, 
without  some  previous  inquiry,  I  reserve  for  further  consideration 
that  difficulty  and  material  question,  having  expressed  my  opinion 
upon  the  rest  of  the  case ;  in  a  word,  that  these  parties  have 
themselves  dissolved  this  joint  concern,  as  their  conduct  shows 
that  they  cannot  carry  it  on  upon  the  terms  stipulated. 


December  24. — The  minutes,  as  corrected  by  the  Lord  Chancellor, 
declared,  that  the  defendant  Taylor  was  not  entitled  to  act.  as 
manager  until  a  sale ;  and  that  if  the  Master's  opinion  should  be, 
that  the  property  could  not  be  immediately  sold,  either  party  was 
to  be  at  liberty  to  lay  proposals  before  him  for  the  management 
tmtil  a  sale. 


Crawshay  v.  Mauh  and  Waters 
V.  Taylor  are  printed  together,  be- 
cause they  are  generally  cited  aa 
leading  cases  on  the  law  relating 
to  partnership,  more  especially 
whenever  the  question  arises  as  to 
what  amounts  to,  or  is  a  sufficient 
reason  for  a  court  of  equity  to  de- 
cree, a  dissolution  of  partnership, 
and  as  to  the  important  results 
therefrom,  both  to  the  partners 
themselves  or  to  third  parties  con- 
nected with  the  partnership.  These 
topics  it  is  proposed  to  consider 
somewhat  in  detail  in  this  note,  so 
far  as  relates  to  ordinary  private 
partnerships  only. 

Before  doing  so,  however,  it  may 
be  remarked,  although  it  is  usual 
for  partners  to  regulate  the  teims 


upon  which  they  agree  to  associate 
in  any  business  by  articles  of  part- 
nership, yet  that  a  private  unin- 
corporated partnership  does  not 
require  to  be  evidenced  by  writing, 
and  it  may  be  entered  into  by  a 
mere  parol  engagem^t,  or  be  in- 
ferred from  the  acts  of  the  parties. 
Peacock  v.  Peacock^  16  Ves.  49. 
See  also  Norton  y.Seymouty  3  C.  R 
792 ;  Smith  v.  Sherwood,  10  Jur. 
214 ;  Beech  v.  Eyre,  5  Man.  &  Gr. 
415;  6  Scott,  N.  R.  327;  Heyhoe 
V.  Purge,  9  C.  B.  431. 

We  may  also  notice  the  dififbrent 
classes  of  partners.  They  may  be 
(1)  Ostensible  partners,  or  those 
Who  really  are  and  appear  to  the 
worid  as  partners.  (2)  NmfUnai 
partners,  or  those  who,  though  they 
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hare  no  interest  in  the  firm)  appear 
and  are  held  out  to  the  world  as 
partners.  (3)  Dormant  partners, 
or  those  who  are  not  known  to  the 
world  as  partners,  and  do  not  in- 
termeddle with  the  partnership 
affidrs ;  bnt  who,  as  they  share  in 
the  profits,  are  ordinarily  liable  to 
third  parties. 

Having  made  these  preliminary 
remarks,  it  is  proposed  to  consider : 

1.  What  constitutes  a  partnership. 

2.  The  liability  of  persons  as  part- 
ners to  third  parties  though  not 
partners  inter  se-— quasi  partner- 
ship. 3.  Tlie  liabilities  of  partners. 
4.  The  rights  and  interests  of  part- 
ners in  the  partnership  property.  5. 
The  rights,  duties,  and  obligations 
of  partners  between  themselyes. 
6.  The  remedies  of  partners  as  be- 
tween themselves.  7.  The  rights 
of  partners  agamst  third  parties. 

8.  The  dissolution  of  partnership, 
when  and  how  it  may  be  eflfected. 

9.  The  efiects  and  consequences  of 
a  dissolution. 

1.  Whai  constitutes  a  Partner- 
ship.— Partnership  may  be  defined 
to  be  a  voluntary  contract,  where- 
by two  or  more  competent  persons 
put,  or  ccmtract  to  put,  something 
in  conmion,  whether  it  be  money, 
efiects,  labour,  and  skill,  or  some 
or  all  of  them,  for  some  lawful 
purpose  or  business,  in  order  tJiat 
there  may  be  a  communion  of  pro- 
fits arising  there&om  between  or 
amongst  them.  Coll.  Partn.  2; 
Stor.  Partn.  §  2 ;  Pothier,  Partn. 
by  Tudor,  p.  2. 

It  is  worth  while  to  examine 
carefully  this  definition  of  the  con- 


tract of  partnership,  for  it  will  be 
seen  hereafter  to  have  a  most  im- 
portant bearing  upcm  many  ques- 
tions which  arise,  both  between 
partners  themselves  and  others. 

First  of  all,  partnership  is  said 
to  be  a  voluntary  contract,  and 
herein  it  is  clearly  distinguishiJ)le 
from  those  cases  in  which  a  com- 
munity of  interest  may  exists  in- 
dependently of  contract  or  the  will 
of  the  parties  interested.  Persons, 
for  instance,  who  by  deed,  will,  or 
gift  inter  vivosy  become  entitled  to 
property,  either  as  tenants  in  com- 
mon or  joint  tenants,  although  they 
enjoy  a  community  of  interests, 
are  not  partners  but  part-owners. 
So  if  two  or  more  persons  pur- 
chase goods  for  the  mere  purpose 
of  division,  and  not  for  the  pur- 
pose of  selling  and  dividing  the 
profits,  although  there  is  a  com- 
munity of  interest  between  them, 
it  is  not  a  partnership.  Hoare  v. 
Dawes,  Doug.  371 ;  Goope  v.  EyrCy 
1  H.  Black.  37 ;  Oibson  v.  Lvptony 
9  Bing.  297 ;  Heap  v.  Dobson, 
15C.B.(N.  S.)460. 

So  likewise,  although  there  is  a 
community  of  interest  between  the 
representatives  of  a  deceased  part-  . 
ner  and  the  surviving  partners, 
there  is  not,  independently  of  con- 
tract, any  partnership  between 
them.  Pearce  v.  Chamberlain^  2 
Yes.  ou.  0 

Upon  the  same  principle,  where 
persons  engage  to  do  some  parti- 
-cular  work,  and  receive  money  fw 
it,  not  on  a  joint  account  or  for 
their  joint  benefit^  but  to  be  di- 
visible between  them  on  receipt; 
the  contracting  parties,  it  seems. 
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will  not  be  partners  but  joint  con- 
tractors. Finckle  v.  Stacy^  Sel.  Ch, 
Ca.  9.  See  the  remarks  of  Wigram, 
Y.  C,  7,  Hare,  174. 

In  the  contract  of  partnership, 
moreover,  which  is  founded  upon 
the  delectus  jpersoncR,  no  third  party 
can  be  introduced,  as  a  partner  in 
the  firm,  without  the  consent  of  all 
the  persons  comprising  it,  although 
such  third  person  might,  without 
the  consent  of  the  rest,  become  a 
partner  with  an  individual  member 
of  the  firm  in  his  share ;  for  it  has 
long  since  been  established  that  a 
man  may  become  a  partner  with 
A.  when  A.  and  B.  are  partners, 
and  yet  not  be  a  member  of  that 
partnership  which  existed  between 
A.  and  B.  See  Ex  parte  Barrow,  2 
Rose,  255 ;  Sir  Charles  BaymoncPa 
case,  cited  2  Rose,  255  ;  Bray  y. 
Fromonty  6  Madd.  5  j  Ooddard  v. 
Hodges,  1  Crompt.  &  Mees.  33 ;  3 
Tyr.  209. 

Upon  this  ground,  as  was  laid 
down  in  the  principal  case  of 
GrawsMy  v.  MauU,  a  surviving 
partner  cannot,  in  the  absence  of 
a  stipulation  to  that  efiec^  be  com- 
pelled to  receive  into  the  partner- 
ship the  representatives  of  a  de- 
ceased partner  {Pearce  v.  Chanu 
berlain,  2  Yes.  38 ;  Godfrey  v. 
Brouming,  ih.SiyCitoi).  So  strictly 
was  this  principle  adhered  to  in 
t}ie  Roman  law,  that  even  a  st^ni- 
lation  for  the  admission  of  the  heir 
of  the  deceased  into  the  partner- 
ship was  void.  **Adeo  morte  socii 
solvitur  societas,  ut  nee  db  initio 
pacisd  possimus,  ut  hceres  succedat 
societatir  Dig.  lib.  17,  t.  2, 1. 59 ; 
and  see  Dig.  lib.  17,  t.  2,  L  35; 


Dig.  lib.  17,  t.  2,  1.  52,  s.  9  ;  Dig. 
Ub.  17,  t.  2, 1.  65,  s.  11 5  Dig.  lib. 
17,  t.  2, 1.  70. 

The  law  of  England,  however, 
very  rightly  does  not  restrain  per- 
sons entering  into  a  contract  for  a 
partnership,  firom  expressly  st^m- 
lating  that  upon  the  death  of  any 
of  them,  any  person  or  class  of 
persons  may  be  introduced  into 
the  partnership  {Stuart  v.  Earl  of 
Bute,  8  Yes.  212 ;  11  Yes.  657 ; 
1  Dow,  73 ;  Balmain  v.  Share,  9 
Yes.  500 ;  and  see  Wam^  v.  C4m- 
ningham,  3  Dow,  76 ;  Simmons  v. 
Leonard^  8  Hare,  581 ;  Pager.  Cox, 
10  Hare,  163) ;  but  such  stipula- 
tion must  be  clear,  otherwise  the 
onus  of  showing  the  existence  of  a 
partnership,  in  order  to  render  any 
such  person  or  class  of  persons 
liable,  will  lie  upon  the  surviving 
partners.  Tatam  v.  Williams,  3 
Hare,  847,  856. 

The  option  reserved  to  the  ex- 
ecutors of  a  deceased  partner  to 
enter  into  the  partnership  with  a 
surviving  partner  must  be  accom- 
panied by  the  obligation  on  the 
part  of  the  surviving  partner  to 
admit  them ;  and  unless  the  option 
be  confined  to  the  representatives 
of  the  partner  who  diall  die  firsts 
the  surviving  partner  must  have 
the  option  of  entering  into  the 
partnership  with  the  representa- 
tives of  the  deceased  partner,  with 
the  same  accompanying  obligation 
on  their  part  to  admit  him.  Doums 
V.  Collins,  6  Hare,  418,  436. 

With  regard  to  the  question,  who 
are  competent  persons  to  enter  into 
partnership,  it  may  be  observed 
that  all  persons  sui  Juris  may  do  sa 
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Eren  in  the  case  of  an  infant^  his 
conh^t  to  become  a  partner  is 
not  Yoid,  bnt  only  void^le,  as  it 
may  be  for  his  benefit ;  and  i^ 
after  attaining  his  majority,  he 
either  expressly  intimates  his  de- 
sire to  Temain  a  partner,  or  does 
so  impliedly,  by  not  repudiating 
the  contract  within  a  reasonable 
time,  he  will  be  considered  to  hare 
affirmed  it,  and  his  liability  as  a 
partner  will  attach.  Holmes  v. 
BUggy  8  Tannt.  35,  508 ;  Baylis 
T.  DineUy,  3  Man.  &  Selw.  477  ; 
Ooode  T.  Harrison^  5  B.  &  Aid. 
147,  156 ;  and  see  Keam  v. 
Boycott,  2  H.  Black.  511,  514, 
515. 

An  alien  friend  may  undoubt- 
edly contract  a  partnership  in  this 
country,  but  aix  alien  enemy,  or  a 
person  domiciled  in  an  enemy's 
country,  cannot  do  so,  indeed,  as 
we  shall,  hereafter  see,  a  war  break- 
ing out  between  the  countries  of 
two  partners,  of  itself  effectually 
dissolres  the  partnership.  See 
M'GonneU  v.  ffector,  3  B.  &  P. 
lis ;  Albrekhl  v.  Susmarm,  2  V. 
&  B.  323  ;  O'Mealey  v.  Wilson,  1 
Camp.  482,  and  the  cases  in  the 
note  thereto. 

At  common  law  a  married  wo- 
man is  disabled  from  entering  into 
the  contract  of  partnership  {Cosio 
V.  De  Bemales,  Ey.  &  Moo.  102  ; 
1  Carr.  &  P.  266,  ante,  p.  249). 
She  may  howeyer  do  so  under  a 
special  custom,  as  by  the  custom 
of  London  {Beard  y.  Webh,  2  Bos. 
&  Pull.  93), — ^upon  the  ciyil  death 
of  her  hudband  in  consequence  of 
profession  or  iJ)juration  {Beard  r. 
Webb,  2   Bos,  &  PulL  93,  105 ; 


Lean  v.  Schiitz,  2  Wm.  Bl.  1199), 
upon  the  suspension  of  his  marital 
rights  by  transportation  for  a  term 
of  years  {Sparrow  t.  Carruthers, 
cited  2  Wm.  Bl.  1197 ;  1  T.  K.  6, 
7  ;  1  Bos.  &  Pull.  359  ;  Carrol  v. 
Blencow,  4  Esp.  27 ;  Marsh  t. 
Hutchinson,  2  Bos.  &  PulL  231), 
or,  in  case  the  husband  be  a 
foreigner,  if  he  has  never  come 
withii  the  realm.  De  QaiUon  v. 
L'AigU,  1  Bos.  &  PulL  357 ;  Kay 
V.  Duchesse  de  Pienne,  3  Camp. 
123. 

In  equity  if  a  woman  is  possessed 
of  separate  property,  she  may,  it  is 
conceired,  enter  into  a  contract  of 
partnership  so  as  to  bind  such 
property,  although  it  would  not  be 
binding  as  against  herself  person- 
ally. See  Hulme  v.  Tenant,  1 
Leading  Cas.  Eq.,  3rd  ed.,  p.  435, 
and  note. 

So  likewise  a  married  woman, 
after  a  judicial  separation  from  her 
husband  under  the  Divorce  and 
Matrimonial  Causes  Act,  20  &  21 
Vict.  c.  85,  can,  it  is  presumed,  as 
long  as  the  separation  continues, 
enter  into  the  contract  of  partner- 
ship. See  sect.  26 ;  Macqueen  on 
Div.  and  Matrim.  Jurisdict.  63. 

It  is  essential  to  the  contract  of 
partnership  that  each  of  the  part- 
ners should  put  or  contract  to  put 
something  into  the  partnership ; 
either  money,  effects,  labour,  or 
skill.  But  it  is  not  necessary  that 
what  each  of  the  contracting  par- 
ties puts  or  contracts  to  put  into 
the  partnership  should  be  of  the 
same  nature.  If  one  brings,  or 
promises  to  bring,  money  or  goods, 
it  is  not  necessary  that  the  other 
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should  in  like  maimer  bring  the 
same ;  and  it  is  snjficient  that  he 
should  contribute  his  labour  and 
industry.  See  Poth.  Partnership, 
by  Tudor,  p.  6 ;  Peacock  v.  Peacock^ 
16  Yes.  49  ;  Meid  t.  EolUnshmd^ 
4  B.  &  C.  878.  The  Roman  law 
was  the  same,  according  to  which 
it  is  said  "  Societatem  uno  pecu- 
niam  conferente,  alio  operam  posse 
contrahimagisobtinuit."  L.i.Cod. 
Pro.  Soc,  Cod.  4,  tit.  37, 1.  1. 

If  there  be  any  stipulation  with 
regard  to  the.  property  in  the  ca- 
pital stock,  either  express  or  im- 
plied, such  stipulation  will  of 
course  be  binding  upon  the  part- 
ners. Ex  parte  Owen,  4  De  6.  & 
Sm.  351. 

If  there  be  no  such  stipulation, 
and  no  implication  from  the  cir- 
cumstances of  the  particular  case 
leading  to  a  different  conclusion, 
there  will  be  presumed  to  be  a 
community  of  interest  in  the  pro- 
perty as  well  as  in  the  profit  and 
loss.  Stor.  Partn.  §  27 ;  Baxter  v. 
Newman,  8  Scott.  N.  E.  1019 ; 
Farrar  v.  Beswick,  1  Mood.  &  Rob. 
527  ;  Collins  Y.J^ackson,  31  Beav. 
645  ;  Nelson  v.  Bealby,  30  Beav. 
472. 

A  partnership  may  exist  in  the 
capital  stock,  although  the  whole 
price  is  in  the  first  instance,  ad- 
vanced by  one  party,  the  other 
contributing  his  time  and  skill  and 
security  in  the  selection  and  pur- 
cliase  of  the  stock.  Thus  in  Eeid 
V.  HollinsJmd,  4  B.  &  C.  867,  A., 
a  merchant  in  London,  by  letter 
directed  B.,  a  broker  in  Liverpool, 
to  purchase  1000  bales  of  cotton, 
and  stated  that  B.  was  to  be  al- 


lowed to  be  one-third  interested 
therein,  acting  in  the  business  free 
of  commission.  B.  agreed  to  pur- 
chase the  cotton,  and  to  hold  one- 
third  interest  therein,  charging  no 
commission.  B.  purchased  the 
cotton,  and  in  the  subsequ^it  cor- 
respondence, which  continued  for 
upwards  of  three  months,  the  trans- 
action was  referred  to  as  a  joint 
account,  joint  concern,  joint  pur- 
chase, joint  speculation,  joint  cotton 
adventure.  B.  transmitted  policies 
of  insurance  against  loss  by  fire  to 

A.  and  stated  that  the  cotton  was 
deposited  in  rooms  rented  by  him 
(B.),  and  that  he  held  the  key  for 
their  joint  security.  It  was  held 
by  the  Court  of  King's  Bench  that 

B.  was  interested  as  a  partner  in 
the  cotton,  and  consequently  that 
a  pledge  of  the  whole  by  him, 
without  any  fraud  or  collusion  on 
the  part  of  the  pawnee,  gave  the 
pawnee  a  right  to  hold  the  goods 
agamst  A. 

An  agreement  by  a  person  pur- 
chasing goods  that  another  shall 
be  interested  in  a  certain  propor- 
tion of  the  profits  and  loss  of  their 
sale,  will  not  give  the  latter  any 
property  in  the  goods.  Thus  in 
SmUh  V.  WaUon,  2  B.  &  C.  401, 
an  agreement  was  entered  into 
between  A.,  a  merchant,  and  B^  a 
broker,  that  the  latter  should  pur- 
chase goods  for  the  former,  and  in 
lieu  of  brokerage  should  receive 
for  his  trouble  a  certain  propor- 
tion of  the  profits  arising  from  the 
sale,  and  should  bear  a  proportion 
of  the  losses.  It  was  held  by  the 
Court  of  King's  Bench  that  B.  was 
not  entitled  to  any  share  in  the 
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property  so  pnrdiased,  or  in  the 
proceeds  of  it,  although  the  agree- 
ment might  render  him  liable  as  a 
partner  to  third  persons.  ^'Aright 
to  share  in  the  profits  of  a  parti- 
cular adventnre,"  said  Bayley,  J., 
''may  hare  the  effect  of  rendering 
a  parson  liable  to  third  persons  as 
a  partner,  in  respect  of  transac- 
tions arising  ont  of  the  particular 
adventure  in  the  profits  of  which  he 
is  to  participate ;  but  it  does  not 
give  him  any  interest  in  the  pro- 
perty itself,  which  was  the  subject- 
matter  of  the  adventure."  See  also 
Meyer  t.  Shatpei  6  Taunt.  74; 
Sesketh  v.  Blanchard,  4t  East,  144 ; 
Ex  parte  Hamper^  17  Yes.  404.; 
Mak  Y.  OlermiSf  4  Man.  &  Selw. 
240. 

It  is  often  a  very  important 
question  to  ascertain  whether  a 
partner  has  a  property  in  the  ca- 
pital stock,  for  if  he  has  he  can 
pledge  it  (Seid  v.  EoUimhead^  4 
B.  &  C.  867)  ;  whereas  if  he  has 
an  interest  only  in  the  profits  he 
has  not  such  power,  and  if  he  is  a 
mere  part-owner  he  can  of  course 
(mly  pledge  his  own  share.  • 

A  partnership  must  moreover  be 
constituted  for  some  lawful  ^r- 
pose.  Thus  if  it  be  for  an  immoral 
object,  as  for  the  keeping  of  a 
house  of  ill-fame  (Poth.  Partn.  by 
Tudor,  p.  11),  or  a  gambling-house 
(Watsm  V.  Fletcher,  7  Gratt.  1), 
or  if  it  be  in  contravention  of 
an  act  of  parliament  (Gordon  v. 
Howdmy  12  G.  &  F.  237  ;  and  see 
Armsirong  v.  Lewis,  2  Crompt.  & 
Mees.  274  ;  3  My.  &  K.  63),  it  will 
be  void* 

Upon  the   same   principle   in 


the  recent  case  of  Hunter  v.  Wyhes, 
15  W.  K.  125,  the  plaintiff  brought 
an  action  against  the  defendant 
for  a  breach  of  contract  in  not 
taking  him  into  partnership  on  a 
certain  day.  The  defendant  pleaded 
that  he  was  a  broker  within  6th 
Anne,  c.  16,  and  57  Cteo.  III.,  and 
that  on  the  said  day,  the  plaintiff 
had  not  been  admitted  a  broker 
pursuant  to  those  acts.  On  de- 
murrer it  was  held  by  the  Court  of 
Queen's  Bench  to  be  a  good  plea. 
"When,"  said  Cockbum,  C.  J., 
"a  man  enters  into  partnership 
with  another  as  a  broker,  it  is 
plainly  implied  that  he  should  be 
able  to  act  as  a  broker,  so  that 
both  parties  might  take  their  &ir 
share  of  the  work  of  the  business 
in  earning  the  profits.  Here  there 
were  duties  on  the  Exchange, 
therefore  it  was  incumbent  on  the 
plaintiff  to  do  all  those  out-of-door 
duties,  to  do  which,  in  order  that 
the  law  might  not  be  violated,  it 
was  necessary  that  he  should  be 
admitted  a  broker.  The  defendant 
in  his  plea  says,  that  inasmuch  as 
if  he  had  taken  the  plaintiff  as  a 
>  partner,  the  plaintiff  could  not 
have  acted  as  a  broker  without  a 
breach  of  the  law,  and  that  if  the 
defendant  had  suffered  the  plaintiff 
so  to  act,  there  would  have  been  a 
breach  of  the  law  by  the  defendant 
as  well  as  by  the  plaintiff;  that 
he  the  defendant  was  not  bound  to 
receive  the  plaintiff  into  partner- 
ship. That  heiag  so,  showed  that 
the  plaintiff  was  not  legally  quali- 
fied to  act,  and  that  the  defendant 
could  not  permit  him  to  do  so 
without  a  breach  of  the  law.  The 
z  2 
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defendant,  therefore,  is  entitled  to 
judgment." 

Another  thing  essential  to  the 
formation  of  the  contract  of  part- 
nership, at  any  rate  as  between  the 
parties  themselves,  is  that  there 
should  be  a  communion  of  the  pro- 
fits arising  therefix)m  between  the 
parties  to  the  contract,  which  ordi- 
narily implies  a  communion  of  loss. 
Dry  V.  Boswell,  1  Campb.  829 ; 
BadcUffe  v.  Rmhworth,  33  Beav. 
484.  But  any  partner  may  enter 
into  a  stipulation  with  his  co- 
partners, that  he  shall  be  free  from 
loss,  and  that  will  be  binding  as 
between  him  and  them  {Fereday  v. 
Homdemey  Jac.  144 ;  CKlpin  v. 
Enderhey,  6  B.  &  Aid.  954  ;  Bond 
V.  Fittard,  3  M.  &  W.  357  ; 
BMde  Y.  BentUy,  4  K.  &  J.  663)  ; 
though  his  liability  to  strangers 
will  not  be  thereby  affected. 
Waugh  t.  Carv&r,  2  H.  Bl.  235  ; 
1  Smith's  L.  Cas.  726,  4th  ed. 

Although  it  is  clear  where  there 
is  a  community  of  interest  in  the 
capital  stock  and  also  a  community 
of  profits,  that  there  exists  a  part- 
nership between  the  parties  them- 
selves {Ex  parte  Oellar,  1  Hose,  ' 
297;  Rawlinsm  v.  Clarke^  15  M. 
&  W.  292),  it  is  not  essential  to 
constitute  a  partnership  even  be- 
tween the  parties  themselves  that 
there  should  be  a  communion  of 
interest  in  the  capital  stock.  For 
although  the  whole  capital  stock 
is  contributed  by  one  party  and  by 
contract  is  to  remain  his  property 
exclusively,  nevertheless,  if  there 
is  between  them  a  community  of 
profit  or  of  profit  and  loss,  they 
will  be  partners  both  as  regard 


themselves  individually  and  with 
regard  to  third  parties.  Ex  parte 
Hamper^  17  Yes.  404. 

In  the  absence  of  any  express 
stipulation,  or  evidence  (TTam^jr  v. 
Smithy  1  De  G.  Jo.  &  Sm.  337) 
showing  the  intention  of  the 
parties,  partners  will  participate 
equally  in  the  profits  and  losses 
of  the  concern^  See  Peacock  v. 
Feacocky  16  Yes.  49,  in  which  case 
a  father  having  taken  bis  son  into 
partnership  without  any  express 
stipulation  as  to  the  share  he  was 
to  have  in  the  concern,  up<»i  an 
issue  directed  by  Lord  EtdoUy  which 
was  tried  before  lioidEUenborougJi^ 
the  jury  held  the  son  entitled  to  a 
fourth  of  the  profits  (2  Campb.  45). 
On  the  case  coming  back  to  Lord 
Eldofiy  it  was  unnecessary  for  him 
to  decide  the  question,  as  the  par- 
ties considered  themselves  bonnd 
by  the  verdict,  but  he  made  the  fol- 
lowing comments  in  disapproval  of 
it :— "  The  father,"  said  his  Lord- 
ship, "employed  his  son  in  his 
business;  and,  as  is  frequently 
done  by  a  father,  meaning  to  in- 
troduce his  son,  the  business  was 
carried  on  in  the  name  of  *  Feacock 
and  Co.'  It  appeared  to  me  that 
the  son,  insisting  that  he  had  a 
beneficial  interest,  must  be  entitled 
to  an  equal  moiety,  or  to  nothing ; 
that  as  no  distinct  share  was  as- 
certained by  force  of  any  express 
contract  between  them^  tliey  must 
of  necessity  be  equal  partaers,  if 
partners  in  anything.  In  that 
view,  the  result  of  the  issue  that 
was  directed  appears  to  be  extra- 
ordinary. The  proposition  being 
that  the  son  was  interested  in  some 
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share,  not  exceeding  a  moiety,  the 
jniy,  in  some  way  upon  the  foot- 
ing of  quantum  meruit^  held  him 
entitled  to  a  quarter.  I  have  no 
conception  how  that  principle  can 
be  applied  to  a  partnership."  In 
Farrar  v.  Besiaick,  1  Mood.  &  Eob. 
527,  Mr-  Justice  Parke  held  the 
same  opinion  as  Lord  Fldon;  as 
did  also  Lord  Goitmham,  in  Sietv- 
arty. Forhes,  1  Mac.  &  G.  146 ;  and 
Sir  J.  Wigram,  V.  C,  in  Webster 
V.  Bray,  7  Hare,  159,  179.  There 
Ihe  question  to  be  decided  was  in 
what  shares  two  persons  who  had 
accepted  the  office  of  solicitors  to 
a  railway  company  were  entitled 
in  the  emoluments,  when  they  had 
made  no  arrangement  as  to  the 
diyision  of  the  business  or  the 
emoluments  of  the  office,  and  a 
much  larger  portion  of  the  work 
was  done  by  the  defendant  than 
the  plaintifif.  Sir  Jcmies  Wigram^ 
V.  C,  said,  "In  the  absence  of  pre- 
vious arrangement  between  the 
parties,  the  remuneration  to  be 
paid  to  either  for  personal  labour 
exceeding  that  contributed  by  the 
other,  must  be  left  to  the  honour 
of  the  other  ;  that  where  that  prin- 
ciple was  wanting,  a  court  of  jus- 
tice could  not  supply  it,  and  that 
equality  in  the  diyision  of  the  pro- 
fits would  be  the  rule."^  See  also 
Robinson  y.  Anderson^  20  Beay.  98 ; 
7  De  G.  Mac.  &  G.  239. 

The  law  of  Scotland,  however, 
differs  from  that  of  England  upon 
the  point  now  in  discussion,  for  it 
has  been  held  by  the  House  of 
Lords  that  where  there  is  no  ex- 
press contract  between  partners, 
it  is  not  according  to  the  law  of 


Scotland  a  necessary  presumption 
of  law  that  the  profits  are  to  be 
divided  in  equal  shares.  But  it  is 
a  question  for  a  jury,  upon  evi- 
dence of  all  the  circumstances,  such 
as  goodwill,  skill,  capital,  and  la- 
bour, what  the  proportion  of  in- 
terest in  the  loss  and  profit  should 
be.  Thompson  v.  Williamson^  7 
Bligh,  (N.  S.)  432. 

Although  the  contract  of  part- 
nership itself  does  not  determine 
in  what  proportion  the  partners 
are  to  participate  in  the  profits  of 
the  business,  it  may  be  inferred 
from  their  dealings,  as,  for  instance, 
from  the  entries  in  the  partner- 
ship books,  so  as  to  rebut  the  ordi- 
nary presumption  of  equality.  See 
Stewart  v.  Forbes,  1  Mac.  &  G.  187, 
where  Lord  Gottenhamy  C,  said, 
"  The  plaintiff  puts  this  case  in  his 
bill,  and  his  argument  rests  upon 
the  supposition,  that  from  1830  to 
1840  Sir  Charles  Forbes  and  the 
plaintiff  were  equal  partners ;  and 
Peacock  v.  Peacock  was  relied  on  as 
a  foundation  for  that  assumption. 
In  that  case  it  was  properly  held, 
that  in  the  absence  of  any  contract 
between  the  parties,  or  any  dealings 
from  which  a  contract  might  be  in- 
ferred, it  would  be  assumed  that  the 
parties  had  carried  on  their  busi- 
ness on  terms  of  an  equal  partner- 
ship. Thatcasehasno  application  to 
the  present^  because  there  is  in  this 
case  conclusive  evidence,  not  from 
any  form  of  contract^  but  from  the 
books  of  the  business,  and  the  deal- 
ings between  the  parties,  that  such 
were  not  the  terms  on  which  the 
parties  carried  on  their  business. 
An  equal  partnership  implies  not 
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only  an  equal  participation  ds  facto 
in  the  profits  and  loss,  but  a  right 
in  each  partner  to  claim  and  insist 
on  such  participation.  Bat  what 
would  have  been  the  decision  in 
Peacock  v.  Peacock^  if  the  books 
and  accounts,  instead  of  absolute 
silence  as  to  the  shares  of  the  part- 
ners in  each  year,  had  described 
the  shares  in  which  the  partners 
were  entitled  in  the  business,  and 
had  attributed  to  the  plaintiff 
four*sixteenths  only  of  the  shares 
of  the  business  ?  These  entries 
are  as  conclusive  of  the  rights  of 
the  parties  as  if  they  had  been 
found  prescribed  in  a  regular 
contract." 

An  important  question  may  be 
raised,  when  the  whole  of  the  capi- 
tal belongs  to  one  partner,  or  he 
has  advanced  a  larger  amount  of 
capital  than  he  was  bound  to  do 
according  to  the  pari^ership  con- 
tract, whether,  in  the  absence  o! 
any  stipulation  he  shall  be  allowed 
any  interest  for  such  capital,  be- 
yond his  share  in  the  profits. 

It  seems,  however,  that  as  a 
general  rule,  in  the  absence  of 
any  agreement^  or  a  usage  from 
which  an  agreement  may  be  in- 
ferred, partners  are  not  entitled 
as  agamst  the  firm  to  interest 
upon  the  coital  which  they 
may  have  respectively  brought 
in  {Cooke  v.  BenboWy  8  De  G. 
Jo.  &  Sm.  1 ;  MiUcur  v.  Oraigy 
6  Beav.  488  ;  and  see  Watmy  y. 
WelU,  2  Law  Eep.  Ch.  App. 
250),  and  the  rule  is  the  same 
even  in  the  case  where  one  partner 
has  brought  in  the  capital  he  had 
agreed  so  to  do,  and  ttie  other  has 


neglected  to  do  so.  ffitt  v.  JTtw^, 
IN.K.  (L.C.)161,341. 

Where,  however,  interest  is  pay- 
able on  capital,  it  will  be  allowed 
until  actual  repayment^  and  not 
merely  np  to  the  day  of  the  disso- 
lution of  the  partnership.  PUUng 
V.  PilUng,  8  De  G.  Jo.  &  Sm.  162. 

Interest,  however,  is  payable  on 
advances  made  hond  fids  by  a 
partner  to  the  firm  for  the  pur- 
poses thereof  at  all  events,  when 
made  with  the  knowledge  of  the 
partners.  Ex  parte  Chq^mddle, 
4  De  G.  Mac.  &  G.  36 ;  JEx  parte 
Bi^ld,  22  Beav.  167;  Tmqfs 
Case,  29  Beav.  858  ;  Bs  Magdalena 
Steam  Navigation  Company ^  Johns. 
690. 

The  rate  allowed,  unless  a  dif- 
ferent rate  is  ordinarily  paid  by  the 
custom  of  the  trade  {FergxMaon  v. 
Fyffe,  8  C.  &  P.  121;  Bate  v, 
RohinSy  82  Beav.  73),  or  of  that 
particular  partnership  {Be  Mag- 
dalena Steam  Navigation  Company ^ 
Johns.  690),  is  simple  interest  at 
£5  per  cent.  Ex  parte  Bignold^ 
22  Beav.  167 ;  Trouj^e  Case,  29 
Beav.  858. 

Ab  a  general  rule,  however,  a 
partner  is  not  charged  with  in- 
terest on  balances  in  his  hands,  or 
on  sums  drawn  out  or  advanced  to 
him  {Webster  v,  Bray^  7  Hare, 
159 ;  Cooke  v.  Benbow,  8  De  G. 
J.  &  Sm.  1 ;  Meymott  v.  MeymoU, 
31  Beav.  445  ;  Bhodes  v.  Rhodes, 
Johns.  653  ;  6  Jur.  (N.  S.)  600  ; 
Stwms  V.  Cook,  5  Jur.(N.S.)  1415), 
unless  he  has  fraudulently  retained 
{Hutcheson  v.  Smith,  5  Ir.  Eq. 
Rep.  117)  or  improperly  aj^lied 
the  money  of  the  firm.    Evcms 
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V.  Coventry,  8  De  G.  Mac.  &  G. 
835. 

A  snmying  partner  may  dis- 
entitle himself  to  interest  bj  bis 
having  kept  the  accounts  so  badly 
that  it  was  impossible  for  a  long 
time  to  ascertain  the  balance  due 
to  Mm  from  his  deceased  partner. 
Boddam  v,  Ryhy,  1  Bro.  C.  C. 
239  ;  2  Bro.  C.  C.  2  ;  4  Bro.  P.O. 
561. 

2.  LiahilUy  of  persons  as  part- 
ners to  third  parties,  though  not 
partners  inter  se — quasi  partner- 
sh^,—A  person  who  is  not  a  part- 
ner may  make  himself  liable  as 
one  to  third  persons  in  two  ways — 
l8t>  By  sharing  profits  ;  2nd,  By 
holding  himself  out  as  a  partner. 

1st.  Liadility  as  a  partner  by 
sharing  profits. — ^As  the  law  upon 
this  "  subject "  has  be^n  consider- 
ably modified  and  altered  by  the 
important  decision  of  Cox  v.  Hick- 
man  (8  Ho.  Lo.  Ca.  268)  in  the 
House  of  Lords,  and  by  the  Act 
28  &  29  Vict.  c.  86  (both  of 
which  will  be  hereafter  noticed), 
it  will  be  more  conyenient  briefly 
to  refer  to  the  result  of  the 
decisions  prior  thereto. 

As  to  the  lata  before  Cox  v.  Hick- 
inan,  and  28  Jt  29  Vict,  c.  86.— 
According  to  the  old  decisions  as 
we  have  before  observed,  a  person 
may  be  a  partner,  although  he  has 
no  community  in  the  partnership 
stock,  if  he  is  entitled  to  a  share 
of  the  profits.  But  where  he  has 
a  share  in  the  profits,  he  may  not 
be  a  partner  so  far  as  the  firm 
is  concerned,  if  it  was  intended 
that  he  should  be  a  mere  agent  or 


clerk,  although  he  may  neverthe- 
less be  considered  a  partner  so  far 
as  third  parties  are  concerned.  A 
difficulty  often  arises  in  ascertain- 
ing whether  a  contract  for  the  pay- 
ment of  a  salary  dependent  on  the 
amount  of  the  profits  of  a  concern 
makes  the  recipient  a  partner  or  a 
mere  agent.  The  cases  upon  this 
subject,  in  which  very  refined  dis- 
tinctions are  taken,  are  ably  re- 
viewed in  1  Smith's  Leading  Gas. 
740,  4th  ed.,  and  the  learned 
author  comes  to  the  conclusion 
that  whenever  it  appears  that 
the  agreement  was  intended  by 
the  partners  themselves  as  one  of 
agency  or  service,  and  the  agent  or 
servant  is  to  be  remunerated  by  a 
portion  of  the  profits,  then  the  con- 
tract would  be  considered  as  be- 
tween themselves  one  of  agency 
{Geddes  v.  Wallace,  2  Bligh,  270  ; 
R.  V.  Hartley,  Buss.  &  By.  189) ; 
but  as  between  them  and  third 
persons  as  one  of  partnership. 
Smith  V.  Wesson,  2  B.  &  C.  407 ; 
Ex  parte  Rowlandson,  1  Eose,  91 ; 
Oreen  v.  Beasley,  2  Bing.  N.  C. 
110;  Ex  parte  Langdale,  18  Ves. 
300.  If,  however,  the  agent  or  ser- 
vant is  to  be  remunerated  not  by 
a  portion  of  the  profits,  but  by 
part  of  a  gross  fund  or  stock  which 
is  not  altogether  composed  of  the 
profits,  the  contract  even  as  against 
third  persons  will  be  one  of  agency, 
although  that  fund  or  stock  may  in- 
clude the  profits,  so  that  its  value, 
and  the  quantum  of  the  agent's 
reward,  will  necessarily  fluctuate 
with  their  fluctuation  {Dry  v.  Bos* 
well,  1  Campb.  329, 330 ;  Cheap  v. 
Cramond,  4  B.  &  Aid.  663,  670 ; 
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Wauffh  V.  Carver,  2  H.  Bl.  235, 
246,  247  ;  Saville  v.  Robertson,  4 
T.  E.  720 ;  Bo}id  v.  Pittard,  8  M. 
&  W.  357  ;    Pearson  v.  Sheltmiy 

1  M.  &  W.  504);  and  it  seems 
that  where  the  agent  or  servant  is 
not  to  receive  a  part  of  the  profits 
in  specie,  but  a  sum  of  money  cal- 
culated in  proportion  to  a  given 
quantum  of  the  profits,  he  will  not 
be  a  partner  even  as  to  third  per- 
sons, Ex  pa/rte  Hamper,  17  Yes. 
404,  412  ;  Ex  parte  Watson,  19 
Ves.  461  ;  and  see  Orace  v.  Smith, 

2  Wm.  Black.  998 ;  Pott  v.  Eyton, 

3  C.  B.  32  ;  Barry  v.  Nesham,  3 
C.  B.  641  ;  Withington  v.  Herring, 
3  M.  &  P.  80 ;  Stock&r  t.  BrockeU 
lank,  3  Mac.  &  Gord.  250  ;  R.  v. 
Macdonald,  7  Jur.  (N.  S.)  1127 ; 
Harrington  v.  Churchward,  6  Jur. 
(N.  S.)  576. 

The  option  to  become  a  partner 
and  receive  a  share  of  the  profits 
of  a  concern,  even  from  a  time 
past,  is  not  of  itself  alone,  and 
while  it  remains  unexercised,  suffi- 
cient to  make  the  person  having 
such  option  a  partner.  Gabriel  v. 
Evill,  9  Mees.  &  W.  297  ;  Car.  & 
M.  358  ;  Ex  parte  Turquand,  2 
M.  D.  &  D.  840  ;  Wihon  v.  White- 
head,  10  Mees.  &  W.  503.  See 
Courtenay  v.  Wagstaff,  16  C.  B. 
(N.  S.)  110. 

A  person  receiving  interest  or 
an  annuity,  fixed  as  to  amount  and 
duration,  for  money  lent  to  a  firm, 
is  not  a  partner,  because  he  has 
no  mutuality  in  the  profits  with 
the  firm  {Grace  r.  Smith,  2  Sir 
W.  Black.  998) ;  but  if  he  received 
an  annuity  out  of  {Bond  v.  Piltard 
3  M.  &  W.  857,  361 ;   Ex  park 


TrAa«fer,Buck.25;  Ex  parte  Chuck, 
8  Bing.  469  ;  Ex  parte  Hamper, 
17  Ves.  404,  412)  or  in  lieu  of 
the  profits  of  a  trade,  or  determin- 
able on  the  cessation  of  the  trade 
{Bloxham  v.  Pell,  2  Wm.  Black. 
999),  or  an  annuity  {Young  r.  Ax- 
tell,  cited  2  H.  Black.  242 ;  Ex 
parte  Wheeler,  Buck.  25),  or  a  rate 
of  interest  {Ex parte  Chuck,  8  Bing. 
469),  although  it  be  oontingrat 
{Ex  parte  Wilson,  Buck.  48),  fluc- 
tuating with  the  trade  of  the  profits, 
he  will  be  considered  to  be  a  part- 
ner. See  Coll.  Part.  26— 29  ;  Stor. 
Part.  §  30— §  70. 

The  reason  given  why  in  these 
cases,  when  it  is  held  there  is  a 
community  of  profits,  the  person 
receiving  a  salary,  an  annuity,  or 
interest,  is  considered  to  be  a  part- 
ner, is,  that  by  taking  a  part  of 
the  profits  he  takes  from  the  credi- 
tors a  part  of  the  fund  which  is 
their  proper  security  for  payment 
to  them  of  their  debts.  Wat^h  v. 
Carver,  2  H.  Black.  235 ;  Barry 
V.  Nesham,  16  L.  J.  (C.  P.)  21. 
And  it  is  upon  this  ground  that  a 
dormant  partner,  that  is  to  say, 
one  who,  without  being  known  to 
third  parties  as  a  partner,  receives 
a  share  of  the  profits  of  the  firm,  is 
liable  for  its  engagements.  Robin- 
son v.  Wilkinson,  8  Price,  538 ; 
Wintle  V.  Crowt/ier,  1  Cr.  &  Jerv. 
316. 

Departure  in  Cox  r.  Hickman 
from  the  rule  as  to  the  effect  of  shar- 
ing profits. — In  the  important  caae 
of  Cox  Y.  Hickman,  8  Ho.  Lo.  Ca. 
268,  the  principles  upon  which 
those  cases  which  decide  that  the 
mere  participation  in  the  profits  of 
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a  conoem  is  the  test  for  detennin- 
ing  whether  a  person  is  liable  to 
third  persons  as  a  partner,  have 
been  departed  from,  and  it  was 
laid  down,  in  a  judgment  deserving 
a  most  careful  pemsal,  that  "  it  is 
not  strictly  correct  to  say  that  a  per- 
son's right  to  share  in  the  profits 
makes  a  person  liable  to  the  debtsof 
the  trade ;  bnt  that  thecorrect  mode 
of  stating  the  proposition  is  to  say 
that  the  same  thing  which  entitles 
him  to  the  one  renders  him  liable 
to  the  other,  namely,  the  &ct  that 
the  trade  has  been  carried  on  on 
his  behalf^  t.^.  that  he  stood  in  the 
relation  of  principal  towards  the 
persons  acting  ostensibly  as  traders, 
by  whom  the  liabilities  have  been 
incnrred,  and  nnder  whose  manage- 
ment the  px>fit8  have  been  made," 
per  Lord  Orantoorth  in  Cox  r.  Eiek- 
num^  8  Ho.  Lo.  Ca.  806.  Hence  it 
was  held  in  that  case  that  the  mere 
concnrrence  of  creditors  in  an  ar- 
rangement nnder  which  they  per- 
mitted their  debtor,  or  trustees  for 
their  debtor,  to  continue  his  trade, 
applying  the  profits  in  discharge  of 
their  demands,  did  not  make  them 
partners  with  their  debtor,  or  the 
trustees. 

The  material  facts  of  Cox  v. 
Hickman  were  as  follow  : — 

B.  Smith  and  J.  T.  Smith,  trad- 
ing in  the  name  of  Smith  &  Son, 
becoming  embarrassed,  executed  a 
deed  to  which  they  were  parties  of 
the  first  part ;  five  of  the  creditors 
(of  whom  Cox  and  Wheatcroft  were 
two)  as  trustees  of  the  second 
part ;  and  the  general  scheduled 
creditors  (among  whom  the  trus- 
tees were  named)  of  the  third  part. 


The  deed  assigned  the  property  of 
Smith  <&  Son  to  the  trustees,  and 
empowered  the  trustees  to  carry  on 
the  business  under  the  name  of 
"  The  Stanton  Iron  Company,"  to 
execute  all  contracts  and  instru- 
ments necessary  to  carry  it  on,  to 
pay  out  of  the  gross  income  the 
rent  of  the  business  premises,  in- 
terest of  a  moiety  of  the  debt^  and 
the  expenses  of  carrying  on  the 
business,  and  to  dwid%  themt  in- 
corns  of  the  business  romaininff  after 
answering  the  aforesaid  purposes^ 
unto  and  among  the  creditors  of  the 
Smiths^  and  each  of  ihem^  in  rate- 
able  proportions^  according  to  the 
amount  of  their  respective  debts;  but 
it  was  provided  that  in  distributing 
such  net  income  the  same  should 
be  deemed  and  taken  to  be  the 
joint  property  of  the  Smiths.  There 
was  also  a  power  to  the  majority 
of  the  creditors,  assembled  at  a 
meeting,  to  make  rules  for  con- 
ducting the  business,  or  to  put  an 
end  to  it  altogether ;  and  after  the 
debts  had  been  discharged,  the  pro- 
perty was  to  be  re-transferred  by 
the  trustees  to  the  Smiths.  .Cox, 
one  of  the  five  trustees,  never  acted. 
Wheatcroft  acted  for  six  weeks,  and 
then  resigned.  Some  time  after- 
wards, the  other  trustees,  who  con- 
tinued to  carry  on  business,  be- 
came indebted  to  Hickman  for 
goods  supplied  to  the  Company,  in 
payment  for  which  they  accepted 
bills  of  exchange  (drawn  by  Hick- 
man), '^per  proe.  the  Stanton  Iron 
Company."  The  bills  having  been 
dishonoured,  an  action  was  brought 
against  Cox  and  Wheatcroft^  charg- 
ing  them  as  partners  in  the  con- 
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cerDy  either  as  being  trustees  or 
creditors  for  whose  benefit  the  busi- 
iless  was  carried  on,  or  as  being 
persons  who  had  been  held  out  as 
partners. 

The  cause  was  tried  in  1856,  be- 
fore JervtSy  C.  J.,  when  a  verdict  was 
found  for  the  defendants ;  but  on 
motion  on  leave  reserved,  the  ver- 
dict was  entered  for  idie  plaintiff 
{HicJman  y.Cox,  18  C.  B.  617). 
The  case  was  taken  to  the  Exche- 
quer Chamber,  where  the  Jndges 
being  equally  divided,  the  judg- 
ment of  the  Common  Pleas  was 
affirmed.  Hichman  v.  Cox^  d  0.  B. 
(N.  S.)  623. 

Upon  the  case  coming  on  to  be 
heard  in  t^e  House  of  Lords,  the 
judges  consulted  were  again  equally 
divided.  Their  lordships,  however, 
were  unanimously  of  opinion,  that 
there  was  no  partnership  created 
by  the  deed,  so  far  as  regarded  the 
scheduled  creditors,  and  that  the 
defendants  (who  were  not  liable  as 
trustees)  could  not  be  sued  as  sche- 
duled creditors  as  partners  in  the 
company.  The  grounds  upon  which  ^ 
the  decision  proceeded  are  very 
clearly  stated  by  Lord  WensUydaU. 
"A  man,"  says  his  lordship,  "  who 
allows  another  to  carry  on  trade, 
whether  in  his  own  name  or  not, 
to  buy  and  sell,  and  to  pay  over  all 
the  profits  to  him,  is  undoubtedly 
the  principal,  and  the  person  so  em- 
ployed is  the  agent,  and  tiie  principal 
is  liable  for  the  agent's  contracts  in 
tiie  course  of  his  employment.  So,  if 
two  or  more  agree  that  they  should 
carry  on  a  trade,  and  share  the  pro- 
fits of  it,  each  is  a  principal  and 
each  is  an  agent  for  the  other,  and 


each  is  bound  by  the  other's  con- 
tract in  carrying  on  the  trade,  as 
much  as  a  single  principal  would 
be  by  the  act  of  an  agent  who  had 
to  give  the  whole  of  the  profits  to 
his  employer.    Hence  it  becomes  a 
test  of  the  liability  of  one  for  the 
contract  of  another,  that  he  is  to 
receive  the  whole  or  a  part  of  the 
profits  arising  fix)m  that  contract, 
by  virtue  of  the  agreement  made  at 
the  time  of  the  employment.  I  be- 
lieve this  is  the  true  principle  of 
partnership  liability.    Perh^s  the 
maxim  that  he  who  partakes  the 
advantage  ought  to  bear  the  loss, 
often  stated  in  the  earlier  cases  on 
this  subject^  is  only  the  conse- 
quence, not  the  cause,  why  a  man 
is  made  liable  as  a  partner.    Can 
we  then  collect  from  the  trust-deed 
that  each  of  the  subscribing  credi- 
tors is  a  partner  with  the  trustees^ 
and  by  the  mere  signature  of  the 
deed  constitutes  them  his  agents 
for  carrying  on  the  business  on  the 
account  of  himself  and  the  rest  of 
the  creditors  ?    I  think  not.    It  is 
true  that  by  this  deed  the  creditors 
will  gain  an  advantage  by  the  trus- 
tees carrying  on  the  trade ;  for  if 
it  is  profitable,  they  may  get  their 
debts  paid ;  but  this  is  not  that 
sharing  of  profits  which  constitutes 
the  relation  of  principal,  agent, 
and  partner.    If  a  creditor  were  to 
agree  with  his  debtor,  to  give  the 
latter  time  to  pay  his  debt,  till  he 
got  money  enough  out  of  his  trade 
to  pay  it,  I  think  no  one  could  rea- 
sonably contend  that  he  thereby 
made  him  his  agent,  to  contract 
debts  in  the  way  of  his  trade ;  nor 
do  I  think  that  it  would  make  any 
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diffisrenoe,  that  he  stipnlated  that 
the  debtor  should  pay  the  debt  oat 
of  the  profits  of  the  trade.  The 
deed  in  this  case  is  merely  an  ar- 
raog^nent  by  the  Smiths  to  pay 
their  debts,  partly  out  of  the  exist- 
ing ftmds,  and  partly  out  of  the 
expected  profits  of  their  trade,  and 
all  their  effects  are  placed  in  the 
hands  of  the  trustees  as  middle- 
men between  them  and  their  cre- 
ditors, to  effect  the  object  of  the 
deed — ^the  payment  of  their  debts. 
These  effects  are  placed  in  the 
hands  of  the  trustees  as  the  pro- 
perty of  the  Smiths,  to  be  employed 
as  the  deed  directs,  and  to  be  re- 
tnmed  to  them  when  the  trusts  are 
satisfied.  I  think  it  is  impossible 
to  say  that  the  agreement  to  receive 
this  debt,  so  secured,  partly  ont  of 
the  existing  assets,  partly  out  of  the 
trade,  is  such  a  participation  of 
profits  as  to  constitute  the  relation 
of  principal  and  agent  between  the 
creditors  and  trustees.  The  trus- 
tees are  certainly  liable,  because 
they  actually  contract  by  their  un- 
doubted agent ;  but  the  creditors 
are  not,  because  the  trustees  are 
not  their  i^ents." 

Upon  the  same  principle,  in  The 
EngKsh  and  Irish  Church  and  Uni- 
versiiy  Assurance  Society  (1  Hem.  & 
MilL  86X  it  was  teld  by  Sir  W. 
Page  Woody  V.  C,  that  the  holder 
of  a  policy  of  assurance  was  not 
liable  as  a  partner  with  the  mem- 
bers of  the  society,  either  to  the 
holders  of  other  policies  issued  by 
it,  or  to  its  other  creditors,  because 
he  was  entitled  to  be  paid,  in  addi- 
tion to  the  sum  assure^  each  further 
sums  as  should  be  appropriated  by 


way  of  bonus  or  addition  thereto. 
See  also  Kilshaw  y.  JukeSy  8  Best  & 
Sm.  847  ;  Bullen  v.  Sharpy  1  Law 
Eep.  0.  P.  86  ;  Shaw  v.  Oalty  16 
Ir,  Com.  Law  Eep.  857. 

Further  limitation  of  the  rule  as 
to  the  effect  of  sharing  profits  by 
28  ifc  29  Vict.  c.  86.— The  liability 
which  according  to  the  decisi<ms 
(especially  those  before  Cox  y. 
Hickman)  was  incurred  by  persons 
sharing  the  profits  of  a  concern, 
has  been  to  a  certain  extent  limited 
by  the  recent  Act  of  28  &  29  Vict 
c.  86,  entitled  *' An  Act  to  Amend 
the  Law  of  Partnership." 

By  this  Act,  which  received  the 
royal  assent  on  the  5th  July,  1865, 
it  is  enacted  that,  <<  The  advance 
of  money  by  .way  of  loan  to  a  per- 
son engaged,  or  about  to  engage, 
in  any  trade  or  undertaking  upon 
a  contract  in  writing  with  such 
person  that  the  lender  shall  re- 
ceire  a  rate  of  interest  varying 
with  the  profits,  or  shall  receive  a 
share  of  the  profits  arising  fix>m 
carrying  on  such  trade  or  under- 
taking, shall  not,  of  itself,  consti- 
tute the  lender  a  partner  with  the 
person  or  the  persons  carrying  on 
Budi  trade  or  undertaking,  or 
render  him  responsible  as  such." 
(Sectl.) 

"  No  contract  for  the  remunera* 
tion  of  a  servant  or  agent  of  any 
person  engaged  in  any  trade  or 
undertaking  by  a  share  of  the  pro- 
fits of  such  trade  or  undertaking, 
shall,  of  itself  render  such  servant 
or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of 
a  partner."    (Sect.  2.) 
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"  No  person  being  the  widow  or 
child  of  the  deceased  partner  of  a 
trader,  and  receiving  by  way  of 
annuity  a  portion  of  the  profits 
made  by  such  trader  in  his  busi- 
ness, shall  by  reason  only  of  such 
receipt,  be  deemed  to  be  a  partner 
of  or  to  be  subject  to  any  lifir- 
bilities  incurred  by  such  trader." 
(Sect.  8.) 

"  No  person  receiving  by  way 
of  annuity  or  otherwise  a  portion 
of  the  profits  of  any  business,  in 
consideration  of  the  sale  by  him 
of  the  goodvrill  of  such  business, 
shall  by  reason  only  of  such  re- 
ceipt, be  deemed  to  be  a  partner 
of  or  to  be  subject  to  the  lia- 
bilities of  the  person  carrying  on 
such  business."    (Sect.  4.) 

"  In  the  event  of  any  such 
trader  as  aforesaid  being  adjudged 
a  bankrupt,  or  taking  the  benefit 
of  any  Act  for  the  relief  of  insol- 
vent debtors,  or  entering  into  an 
arrangement  to  pay  his  creditors 
less  than  twenty  shillings  in  the 
pound,  or  dying  in  insolvent  cir- 
cumstances, the  lender  of  any  such 
loan  as  aforesaid  shall  not  be  en- 
titled to  recover  any  portion  of  his 
principal,  or  of  the  profits  or  inte- 
rest payable  in  respect  of  such 
loan,  nor  shall  any  such  vendor  of 
a  goodwill  as  aforesaid  be  entitled 
to  recover  any  such  profits  as 
aforesaid  until  the  claims  of  the 
other  creditors  of  the  said  trader 
for  valuable  consideration  in  money 
or  money's  worth  have  been  satis- 
fied."   (Sect.  6.) 

''  In  the  construction  of  this 
Act  the  word  'person'  shall  in- 
clude a  partnership  firm,  a  joint 


stock  company,  and  a  corporation." 
(Sect.  6.) 

LiahilUy  from  a  person  holding 
hmself  out  as  a  partner. — If  a 
person  allow  his  name  to  be  used 
in  a  business,  or  in  any  way  hold 
himself  out  to  the  world  as  a  part« 
ner  in  a  firm,  although  he  does 
not  share  the  profits  or  losses  {Ex 
parte  Watson,  19  Ves.  461 ;  Kirk- 
wood  V.  Cheetham,  2  Fos.  &  Fin. 
798),  he  will,  as  regards  third 
parties,  be  equally  liable  as  if  he 
were  actually  one  {Ex  parte  Wai^ 
son,  19  Ves.  469,  461;  Fox  v. 
dtfton,  6  Bing.  776  ;  Parkw  v. 
Barkm-,  1  Brod.  &  Bing.  9 ;  Goods 
V.  Harrison,  5  B.  &  Aid.  147; 
Bond  V.  Pittard,  3  Mees.  &  W. 
357 ;  Bonfield  v.  Smith,  12  Mees. 
&  W.  405 ;  Waugh  v.  Carver,  2  H. 
Black.  235;  Young  v.  AxisU,  ib. 
cited  242;  Oumey  v.  Evans,  3 
Hurlst  &  N.  122;  Baird  v. 
Planque,  1  F.  &  F.  344 ;  Edmund- 
son  V.  Thompson,  2  Fos.  &  Fin. 
564 ;  8  Jur.  (N.  S.)  235 ;  Radcliffe 
V.  Rushworih,  33  Beav.  484),  and 
it  is  not  necessary  that  such 
person  should  be  identified  by  his 
Christian  and  surname :  it  will  be 
enough  that  he  should  be  so 
pointed  at  as  to  be  distinctly 
identified.  Mctlrtyn  v.  Oray,  14 
C.  B.  (N.  S.)  824,  839 ;  and  see 
Maddick  v.  Marshall,  16  C.  B. 
(N.  S.)  378 ;  17  ib.  829.  And  it 
is  immaterial  whether  the  person 
holding  himself  out  as  a  partner 
was  induced  by  fraud  so  to  hold 
himself  out  as  a  partner.  ElUs  v. 
SchmoMh,  5  Bing.  521 ;  Ex  parte 
Broome,  Rose,  691  ;  Collingwoody. 
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Berkeley,  15  C.  B.  (N.  S.)  145 ;  ifo^ 
dic^  V.  Marshall,  16  C.  B.  (N.  S.) 
387 ;  17  ib.  829.  And  a  person 
may  be  liable  eyen  though  it  be 
known  that  he  does  not  share  the 
profits  and  losses.  Braum  v.  Leo- 
nard, 2  Chitty,  120;  but  see  Al- 
derson  t.  Pope,  1  Campb.  404, 
note. 

A  person  will  not  be  liable  for 
haying  held  himself  out  as  a  part- 
ner, unless  the  holding  out  was  an 
act  done  by  himself,  or  by  others 
by  his  authority,  expressed  or  im- 
plied, and  unless  it  was  made 
known  to  the  person  seeking  to 
render  him  liable  as  a  partner 
{Fax  V.  Cl^ton,  6  Bing.  776 ;  PoU 
V.  Eyton,  3  C.  B.  32 ;  Newsome  v. 
Coles,  2  Campb.  617 ;  Edrmmdson 
V.  Thomson,  2  Fos.  &  Fin.  564 ; 
8  Jur.  ^.  8.)  235 ;  Cornelius  v. 
HarrUy  2  Fob.  &  Fm.  768)  before 
the  contract  was  entered  into  with 
respect  to  which  the  question  of 
liability  arises.  Baird  y.  Planqtie, 
1  Fos.  &  Fin.  344. 

The  continuation,  howeyer,  of 
the  business  on  the  death  of  a 
partner  by  the  suryiyor  in  the  old 
name,  wOl  not  constitute  such  a 
holding  out,  eyen  to  the  old  cus- 
tomers or  correspondents  of  the 
firm,  as  will  render  the  executor 
liable  for  the  acts  done  by  the 
suryiying  partner  after  the  decease 
of  his  co-partner  (  Webster  y.  Welh 
ster,  3  Swanst.  490 ;  Devaynes  y. 
NohU  {HaultorCs  case),  1  Mer. 
616  ;  Vulliamy  y.  Noble,  3  Mer. 
614),  but  the  result  might  be 
different  if  the  suryiying  partner 
using  the  old  name  were  the  exe- 
cutor, as  he  might  thereby  render 


the    estate    liable.     Vulliamy    y. 
NobU,  3  Mer.  614. 

3.  Liabilities  of  Partners. — One 
partner  by  yirtue  of  the  relation 
of  partnership  is  constituted  a 
general  agent  for  another  as  to  all 
matters  within  the  scope  of  the 
partnership  dealings,  and  has  com- 
municated to  him  by  yirtue  of  that 
relation  all  authorities  necessary 
for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exer- 
cised by  partners  in  that  business 
in  which  they  are  engaged.  Any 
restriction  which  by  agreement 
amongst  the  partners  is  attempted 
to  be  imposed  upon  the  authority 
which  one  possesses  as  a  general 
agent  for  the  other,  is  operatiye 
only  between  the  partners  them- 
selyes,  and  does  not  limit  the  au- 
thority as  to  third  persons  who 
acquire  rights  by  its  exercise,  un- 
less they  know  that  such  restric- 
tion haye  been  made.  Hawken  y. 
Bourne,  8  M.  &  W.  710.  This  is 
a  good  summary  of  the  law  on  this 
branch  of  the  subject,  but  for 
farther  information  relating  to  it 
the  reader  is  referred  to  the  case 
of  Sandilands  y.  Marsh,  ante,  p. 
285,  and  note. 

The  liability  of  one  partner  for 
the  acts  and  dealings  of  the  others 
begins  with  the  commencement  of 
the  partnership,  and  it  is  imma- 
terial that  the  deed  of  partnership 
was  not  signed  when  the  alleged 
liability  occurred,  if  the  parties  had 
then  acted  as  partners.  Battley  y. 
Lewis,  1  Man.  <&  Or.  155 ;  1  Scott, 
N.B.143.  He  is  not  liable  to  third 
parties  for  contracts  made  preyious 
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to  the  commencement  of  the  part* 
nership  {CaU  v.  ffouHzrd,  8  Stark.  6  ; 
Saville  v.  JRobertson,  4  T.  E.  720; 
Fox  V.  Cltfion,  6  Bing.  776),  even 
although  it  may  have  been  agreed 
by  the  partners  among  themBelyes 
that  the  partnership  was  to  have  a 
retrospective  operation,  so  as  to 
relate  back  previous  to  the  creation 
of  the  alleged  liability;  "for  al- 
though the  retrospective  date  of 
the  partnership  may  affect  the  ac- 
count between  the  partners,  it  will 
not  affect  the  rights  of  third  per- 
sons." Vera  v.  Ashby,  10  B.  &  C. 
288,  298;  Young  y.  Hunter,  4 
Taunt.  582 ;  Dickinson  v.  Valpy, 
10  B.  &  C.  142. 

Nor  is  a  person  liable  for  goods 
famished  while  he  was  a  member 
of  a  firm  under  a  contract  made 
be/ore  he  became  one.  Whitehead 
V.  Barron,  2  M.  &  Bob.  248 ; 
Beale  v.  MouU,  10  Q.  B.  976. 

If  a  person  agree  to  become  a 
partner  at  a  future  time  with 
others,  provided  other  persons 
agree  to  do  the  same,  and  advance 
stipulated  portions  of  capital,  or 
provided  any  other  previous  con- 
ditions are  performed,  he  gives  no 
authority  at  all  to  any  other  indi- 
vidual, until  all  those  conditions 
are  performed.  If  any  of  the  other 
intended  partners  in  the  meantime 
enter  into  contracts,  it  seems  to  be 
clear  that  he  is  not  bound  by  them, 
on  the  simple  ground  that  he  has 
not  authorized  them  (always  sup- 
posing that  he  has  not  held  him- 
self out,  directly  or  indirectly^  to 
the  party  with  whom  the  contracts 
are  made,  as  having  in  substance 
given  that  authority).    Per  Parke, 


J.,  in  Dickinson  v.  Va^,  10  B.  & 
C.  142 ;  see  also  Howell  v.  Brodie, 
6  Bmg.  N.  C.  44 ;  Hawkm  v. 
Bourne,  8  M.  &  W.  703 ;  Oahriel 
V.  Evill,  9  M.  &  W.  297 ;  BameU 
v.  Lambert,  15  M.  &  W.  489. 

Another  important  question  i% 
when  does  the  liability  of  a  person 
who  has  entered  into  a  partnership 
cease  with  regard  to  third  parties, 
for  the  acts  of  the  firm  ? 

In  thecase  otaxostensible^^entaGr 
it  is  dear  that  after  he  has  retired 
fix)m  the  partnership,  and  given 
jproper  notice  of  the  dis8oluti<m, 
although  he  will  be  liable  for  pre- 
vious ( Wood  V.  Braddick,  1  Taunt. 
104 ;  Ault  V.  Goodrich,  4  Buss. 
430),  he  will  not  be  liable  for  the 
subsequent  {Finder  v.  WUks,  5 
Taunt.  612 ;  Abel  v.  Sutton,  3  Esp. 
108;  Wrightsony.Pullan,  1  Start 
375 ;  Heath  v.  Sansom,  4  B.  &  Ad. 
177)  contracts  of  his  late  partners. 

If  however  he  has  not  given 
proper  notice  he  will  be  liable  for 
all  contracts  made  even  after  bis 
retirement,  for  it  is  but  just  that 
as  he  holds  himself  out  to  the  world 
as  being  still  a  member  of  a  firm, 
he  should  be  responsible  for  its  en- 
gagements. Parkin  v.  CamUhsrs, 
3  Esp.  248 ;  Stablesy.  Eley,  1  Car. 
&  Payne,  614 ;  Oraham  v.  Hope,  1 
Peake,  154. 

With  regard  to  what  is  pr<q)er 
notice,  it  seems  that  notice  in 
''The  Gazette"  of  the  dissolution  of 
partnership  is  sufficient  as  against 
parties  who  have  not  previously 
dealt  with  the  firm  {Chdfirey  v. 
TurnbuU,  1  Esp.  371 ;  WrighUm 
V.  PuVan,  1  Stark.  375) ;  but  ac 
tual  notice  should  be  sent  to  those 
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with  whom  the  firm  has  had  deal- 
ings (Grctham  y.  ffqpey  1  Peake, 
154;  Z«nmnT.^iwa/»,2C.&M 
617  ;  4  Tyr.  491) ;  and  this  is 
generally  done  by  means  of  a  cir- 
cnlar  letter.  Newsome  v.  Coles^  2 
Campb.  617  ;  Jenkins  v.  Blimrd^  1 
Stark,  418 ;  M'lver  v.  HvmbU,  16 
East»  169  ;  Ex  parte  Burton,  1  O. 
&  J.  207  ;  Ex  parte  Leaf,  1  Deac. 
176. 

Although  notice  may  not  haye 
been  expressly  given,  it  will  nnd^ 
certain  drcomstances  be  presumed. 
Thus  where  a  change  had  ti&en 
place  in  names  of  the  firm  in  the 
printed  cheqnesof  a  banking-honse, 
it  was  held  that  it  was  a  sufficient 
notice  to  the  customers  of  a  change 
in  the  firm.  Barfoot  y.  Ooodall,  3 
Campb.  1^7 ;  ff art  t.  Alexander, 
2  M.  &  W.  484. 

Although  a  person  may  have 
given  notice  of  his  retirement  from 
a  firm,  he  will  still  continue  liable 
if  he  permits  his  name  to  be  used 
by  his  late  partners,  wh^re,  for 
instance,  he  allows  his  name  to 
remain  on  the  door  of  the  house 
of  business  (Williams  v.  Keats,  2 
Stark.  290 ;  Dolman  v.  Orchard, 
2  C.  &  P.  104 ;  Brown  v.  Leonard, 
2  ChiL  120;  Smith  v.  Winter,  4 
M.  &  W.  454;  FaWo  v.  Griffin, 
1  Fos.  &  Pin.  145)  ;  but  he  will 
not  be  liable  if  his  name  is  used 
by  his  late  partners  without  his 
authority.  Newsome  v.  ColeSy  2 
Campb.  617. 

A  dormant  partner  is  only  charge- 
able with  respect  to  the  liabilities 
of  the  firm  contracted  when  he  was 
actually  a  -partner,  receiving  the 
emoluments    and   profits   of  the 


business ;  and  it  is  not  necessary 
for  him  to  give  notice  of  his  re- 
tirement {Evans  v.  Drummond,  4 
Esp^  89,  90 ;  Eeath  v.  Sansom,  4 
B.  &  Ad.  177  ;  Brooke  v.  Enderby, 

2  Brod.  &  Bing.  71)  except  to 
those  who  were  aware  of  his  being 
a  partner;  for  unless  notice  of  his 
retirement  be  given  to  such  per- 
sons he  will  be  liable  for  debts 
contracted  by  the  firm  after  his 
retirement.  Farrar  v.  Deflinne,  1 
Car.  &  K.  580 ;  Evans  v.  Drtum- 
mond,  4  Esp.  89 ;  Heath  v.  Sansom, 
4  B.  &  Ad.  177 ;  Carter  v.  Whallm/, 
1  B.  &  Ad,  11  ;  Edmundson  v. 
Blakey,  31  L.  J.  (Exch.)  207. 

When  a  partnership  is  dissolved 
by  tibe  ^foa/Aof  one  of  tJie  partners, 
his  personal  representatives  will  not 
be  liable  at  law  for  the  contracts 
entered  into  by  the  firm  when  the 
deceased  was  a  member  of  it,  inas- 
much as  at  law  the  liability  sur- 
vives, and  a  remedy  only  exists 
against  the  survivors.  In  equik/, 
however,  as  a  partnership  debt  is 
several  as  well  as  joint,  the  es- 
tate of  a  deceased  partner  remains 
liable  to  the  creditors  of  the  firm, 
until  the  debts  which  affected  him 
at  the  time  of  his  death  have  been 
fuUydischarged.  Vulliamyy. Nolle, 

3  Mer.  593 ;  Winter  v.  Innes,  4  My. 
&  Cr.  109. 

It  seems  that  where  the  surviv- 
ing partner  is  bankrupt  or  insol- 
vent, the  joint  creditors  in  a  suit 
to  administer  in  equity  the  estate 
of  the  deceased  partner  will  be 
postponed  to  separate  creditors  as 
against  the  separate  estate  of  the 
deceased  partner.  Oray  v.  Chis- 
well,  9  Ves.  118 ;  Fisher  v.  Far- 
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rington^  Seton  on  Decrees,  cited  1 
My.  &  K.  583  ;  Ridgway  y.  Clare, 
19  Beav.  Ill,  116  ;  Lodge  y.  PrU 
chard,  4  GifF.  294 ;  1  De  G.  Jo.  & 
Sm.  610  ;  Whittrngstall  v.  Orover, 
10  W.  E.  58. 

The  joint  creditors  however  of  a 
deceased  partner  may  in  the  first  in- 
stance  proceed  in  eqoity  against  his 
representatives  in  order  to  obtain 
satis&ction  ont  of  his  estate,  al- 
though it  be  not  proved  that  the 
surviving  partner  is  insolvent.  See 
WtUcmsmy.  Henderson,  1  My.&  K. 
582.  There  the  plaintiff  was  a  cre- 
ditor of  a  firm,  and  one  of  the  mem- 
bers thereof  having  died,  he  filed  a 
bill  on  beh^  of  himself  and  all 
other  joint  creditors  against  the  ex- 
ecutors of  the  deceased  partner,  and 
against  the  surviving  partner,  and 
it  prayed  payment  of  the  partner- 
ship debts  out  of  the  estate  of  the 
deceased  partner.  Sir  J.  Leach, 
M.  B.,  held  that  the  plaintiff  was 
entitled  to  a  decree  for  the  benefit 
of  himself  and  all  other  joint  cre- 
ditors. ''All  the  authorities,"  said 
his  Honour,  ''establish  that  in  the 
consideration  of  a  court  of  equity, 
a  partnership  debt  is  several  as  well 
as  joint.  The  doubts  upon  the 
present  question  seem  to  have 
arisen  from  the  general  principle, 
that  the  joint  estate  is  the  first 
fond  for  the  payment  of  the  joint 
debts,  and  that,  the  joint  estate 
vesting  in  the  surviving  partner, 
the  joint  creditor,  upon  equitable 
considerations,  ought  to  resort  to 
the  surviving  partner  before  he 
seeks  satisfieu^tion  from  the  assets 
of  the  deceased  partner.  It  is  ad- 
mitted that,  if  the  surviving  part- 


ner prove  to  be  unable  to  pay  the 
whole  debt,  the  joint  creditor  may 
then  obtain  ftiU  satis&ction  from, 
the  assets  of  the  deceased  partner. 
The  real  question,  then,  is  whether 
the  joint  creditor  shall  be  compel- 
led to  pursue  the  surviving  partner 
in  the  first  instance,  and  shall  not 
be  permitted  to  resort  to  the  assets 
of  the  deceased  partner,  until  it  is 
established  that  ftiU  satisfacti(m 
cannot  be  obtained  fit>m  the  sur- 
viving partner;  or  whether  the  jomt 
creditor  may,  in  the  first  instance, 
resort  to  the  assets  of  the  deceased 
partner,  leaving  it  to  the  personal 
representatives  of  the  deceased 
partner  to  take  proper  measures  for 
recovering,  what,  if  anything,  shall 
appear  upon  the  partnership  ac- 
counts to  be  due  from  the  sur- 
viving partner  to  the  estate  of 
the  deceased  partner.  Considering 
that  the  estate  of  the  deceased 
partner  is  at  all  events  liable  to 
the  full  satisfiEu^tion  of  the  credi- 
tors, and  must,  first  or  last,  be 
answerable  for  the  failure  of  the 
surviving  partner  ;  that  no  addi- 
tional charge  is  thrown  upon  the 
assets  of  the  deceased  partner  by 
the  resort  to  them  in  the  first  in- 
stance, and  that  great  inconve- 
nience and  expense  might  other- 
wise be  occasioned  to  the  joint 
creditors ;  and  further,  that  accord- 
ing to  the  two  decisions  in  ShecNs 
case  in  the  cause  of  Devagnes  v. 
Noble  (1  Mer.  536),  the  creditor 
was  permitted  to  charge  the  sepa- 
rate estate  of  the  deceased  part- 
ner, which  in  equity  was  not  pri- 
marily liable,  as  between  the  part- 
ners, without  first  having  resort  to 
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dividends  which  might  be  obtained 
by  proof  imder  the  commission 
against  the  snrviving  partner,  I 
am  of  opinion  that  the  plaintiff 
is  entitled  in  this  case  to  a  de- 
cree for  the  benefit  of  himself  and 
all  other  joint  creditors,  for  the 
payment  of  his  debt  out  of  the 
assets  of  the  deceased  partner." 

Conrts  of  equity  moreover  will 
treat  a  joint  security  as  several 
where  it  has  been  given  for  an  an- 
tecedent partnership  debt  {Burn  v. 
Bum,  3  V^.  573 ;  Orr^.  Chase,  1 
Mer.  729) ;  but  where  an  obliga- 
tion executed  by  partners  is  purely 
a  matter  of  arbitrary  convention, 
growing  out  of  no  antecedent  lia- 
bility in  all  or  any  of  the  parties, 
its  extent  can  only  be  measured  by 
the  words  in  which  it  is  conceived, 
and  a  court  of  equity  will  not 
construe  it  differently  from  what  a 
court  of  law  would.     Sumner  v. 
Powell,  2  Mer.  30,  36,  37 ;  and 
see   Wilmer  v.  Currey,  2  De  G.  & 
Sm.  347.    There  a  firm  of  three 
dissolved  partnership,  one  of  them 
retiring ;  and  by  the  deed  of  dis- 
solution, the  two  continuing  part- 
ners covenanted   for   themselves, 
their  heirs,  executors,  and  admini- 
strators, that  they  or  one  of  them 
would  pay  to  the  outgoing  partner 
certain  specified  sums.      It  was 
held  by  Sir  J.  L.  Knight  Bruce, 
V.-C,  that  this  constituted  only  a 
joint  liability  at  law,  and  could 
not    be   construed    otherwise   in 
equity,  and  a  demurrer  to  a  credi- 
tor's   bill  filed  by  the  outgoing 
partner  against  the  executrix  of 
one  of  the  covenantors,  who  died 
before  the  other,  was  allowed. 


The  claims,  however,  against  a 
retired  partner  and  the  estate  of  a 
deceased  partner,  will  be  lessened 
by  all  payments  made  by  his  late 
companions,  and  all  appropriations 
of  payments  subsequent  to  the 
dissolution  of  the  partnership,  in 
satisfaction  of  the  demands  against 
the  partnei-ship.  See  Clayton's  case, 
ante,  p.  1  ;  1  Mer.  572  ;  Brooke 
V.  Enderhj,  2  Brod.  &  Bing.  70 ; 
Neunnarch  v.  Clay,  14  East,  239 ; 
Toultnm  v.  Copland,  3  T.  &  C. 
Exch.  Ca.  625  ;  1  West.  App.  Ca. 
164  ;  Jones  v.  Maund,  3  Y.  &  C. 
347  ;  Pemherton  v.  Cakes,  4  Russ. 
154. 

Upon  the  dissolution  of  a  part- 
nership, it  is  frequently  agreed 
that  the  debts  due  to  and  from  the 
firm  shall  be  received  and  paid  by 
the  new  firm,  or  one  of  the  late 
partners.  No  arrangement,  how- 
ever, between  the  partners  alone 
can  vary  the  right  of  the  creditors. 
The  law,  however,  is  now  settled, 
that  by  the  consent  of  all  parties, 
the  creditor,  the  old  firm,  and  the 
new  firm,  or  one  of  the  late  part- 
ners, the  debts  of  the  old  firm  may 
be  transferred  to  the  new  firm,  or 
one  of  the  late  partners,  ffart  v. 
Alexander,  2  Mees.  &  W.  493; 
Kirwan  v.  Kmvan,  2  C.  &  M.  617  ; 
4  Tyr.  491 ;  Oood  v.  Cheesman,  2 
B.  &  Ad.  328 ;  Ca/rtwrtght  v.  Cooke, 
3  B.  &  Ad.  703. 

It  will  be  found  that  in  some 
cases  at  law,  even  where  it  was 
clear  that  the  creditor  intended  to 
take  the  separate  security  of  the 
continuing  partner,  in  lieu  of  the 
joint  liability  of  the  dissolved  firm, 
the  retired  partner  was  held  not 
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to  be  discharged,  as  in  David  t. 
Ellice  (6  B.  &  C.  196)  and  Lodge 
Y.  Dicas  (3  B.  &  Aid.  611),  in 
which  a  creditor,  with  a  knowledge 
that  the  continuing  partner  had 
agreed  to  pay  all  the  debts,  took 
liis  personal  security  for  the 
debt ;  but  it  was  held,  that  he 
had  not  thereby  released  the  re- 
tired pai'tner  upon  the  ground  of 
want  of  consideration  for  his  so 
doing. 

But  these  cases  have  been  dis- 
approved of  by  the  subsequent 
authorities,  and  it  seems  now  to 
be  clear,  that  if  a  creditor  of  a  firm 
agree  with  them  to  take,  and  does 
take  the  separ&te  security,  as,  for 
instance,  the  bill,  of  one  partner 
in  discharge  of  the  joint  debt,  the 
other  partner  will  be  discharged. 
Thompson  t.  P&rcival,' S  Nev.  & 
M.  167,  5  B.  &  Ad.  925 ;  Seed  v. 
Winter,  5  Esp.  122 ;  Evans  v. 
Drummondf  4  Esp.  89  ;  Kirwany. 
Ktnvan,  2  C.  &  M.  617,  4  Tyr. 
491 ;  Winter  v.  Innes,  4  My.  & 
Cr.  109.  In  Lyth  v.  Ault,  7  Exch. 
669,  it  was  held  by  the  Court  of 
Exchequer  that  the  acceptance  by 
one  creditor  of  the  sole  and  sepa- 
rate liability  of  one  of  two  or  more 
partners  was  a  good  consideration 
for  an  agreement  to  discharge  all 
the  other  debtors  from  liability. 
"  It  is  demonstrable,"  said  Alder- 
son,  B.,  "  that  the  sole  security  of 
A.  may  be  a  better  thing  than  the 
joint  security  of  A.  and  B. ;  for  by 
accepting  the  sole  security  of  A., 
instead  of  the  joint  security  of 
both  debtors,  the  creditor  possesses 
a  legal  remedy  against  A.  during 
his  lifetime,  and  against  his  assets 


after  his  death,  and  no  security 
whatever  against  B.  Now  as  to 
the  case  where  the  security  is  joint, 
after  the  death  of  A.,  there  exists 
a  legal  liability  of  B.,  and  no  legal 
liability  of  A.'s  assets  ;  but  an 
equitable  remedy  against  the  as- 
sets of  A.,  subject  to  the  neces- 
sity of  making  B.  a  party  to  a.  suit 
in  equity.  Now  these  two  securi- 
ties are  different  things,  and  there- 
fore a  bargain  to  take  the  one  for 
the  other  is  good.  Gases  may  be 
suggested  of  A.  being  rich  and  B. 
poor,'  in  which  the  advantage  of 
taking  A.  as  the  debtor  in  lien  of 
A.  and  B.  is  clear ;  or  it  may  be 
that  A.  is  as  rich  as  B.,  in  which 
case  the  creditor  may  fairly  con- 
sider that  one  debtor  alone  is  pre- 
ferable to  both  together." 

The  acceptance  however  of  the 
note  of  one  of  the  partners  as 
a  collateral  security  (Bedford  y. 
Deakin,  2  B.  &  Aid.  210)  or  the 
receipt  of  interest  from  him  on 
the  joint  debt  (Gough  v.  Davies,  4 
Price,  200),  will  not  be  considered 
as  conclusive  evidence  of  the  in- 
tention of  a  creditor  to  exchange 
the  liability  of  the  firm  for  that  of 
a  single  partner. 

The  question  whether  such  an 
agreement  has  been  made,  is  one 
for  the  determination  of  a  jury 
(Thompson  v.  Percival,  3  Nev.  & 
Man.  167  ;  5  B.  &  Ad.  925  ;  Ktr- 
wan  V.  Kirwan,  2  C.  &  M.  617  ;  4 
Tyr.  491  ;  Hart  v.  Alexmder,  2 
M.  &  W.  484  ;  Kemp  v.  Cermgton, 
28  L.  T.  289) ;  in  short,  as  observed 
by  Sir  James  Wigram,  V.C.,  "where 
a  partner  retires  from  a  firm,  and  a 
customer  has  notice  of  his  retire- 
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ment^  and  afterwards  oontinnes  his 
dealing  with  the  new  firm,  without 
making  any  claim  on  the  retired 
partner,  a  jury  may,  from  circum- 
stances, presume  that  the  customer 
agreed  to  discharge  the  retired 
partner,  and  to  accept  the  new 
firm  as  debtors,  instead  of  the  old 
one.  In  deciding  whether  such 
agreement  ought  to  be  presumed, 
the  nature  of  the  dealings  subse- 
quently to  the  retirement,  the 
form  of  the  accounts  rendered, 
the  time  elapsed,  and  other  cir-* 
cumstances  may  be  most  mate- 
rial.'* Benson  v.  Hadfield^  4  Hare, 
37. 

The  cases  at  law  upon  this  sub- 
ject have  necessarily  ariseii  where 
the  dissolution  of  the  partnership 
has  taken  place  by  arrangement 
between  the  partners,  and  not  by 
deaths  In  equity,  however,  when 
the  dissolution  has  taken  place  in 
consequence  of  the  death  of  one  of 
the  partners,  the  claims  against 
the  estates  of  deceased  partners 
will  be  regulated  by  the  same  prin- 
ciples, and  an  intention  must  ap- 
pear, or  an  agreement  be  proved 
to  release  the  estate  of  the  deceased 
partner.  Hence  the  estate  of  one 
of  two  partners  will  not,  after  his 
death,  be  discharged  from  a  part- 
nership debt  by  the  circumstance 
that  the  creditor  continues  his 
transactions  with  the  survivor,  and 
forbears  for  swne  years,  at  the 
survivor's  request,  to  take  any 
steps  to  enforce  payment  of  his 
debt. 

But  the  result  will  be  otherwise 
where  the  transactions  show  that 
the  creditor  has  accepted  the  lia- 


bility of  the  survivor  in  discharge 
of  the  liability  of  the  partnership. 
Winter  v.  Innes,  4  My.  &  Cr.  101. 
It  may  be  here  mentioned,  that 
payment  of  a  debt  by  one  partner 
(Innes  v.  Stephenson,  1  M.  &  Rob. 
145  ;  Cheap  v.  Cramond,  4  B.  & 
Aid.  663  ;  Ballam  v.  Price,  2 
Moore,  235  ;  Clarke  v.  Clement,  6 
T.  E.  525  ;  Newton  v.  Blunt,  3 
C.  B.  675),  or  a  release  or  dis- 
charge to  one  partner  {Collins  v. 
Pross^,  1  B.  &  C.  682)  \  though 
the  debt  be  joint  and  several 
{Nicholson  v.  lUvill,  4  Ad.  &  Ell. 
675  ;  Cheetham  v.  Ward,  1  B.  &  P. 
630),  will  discharge  the  firm ;  but 
a  mere  covenant  not  to  sue  one 
partner  will  not  release  the  rest. 
Button  V.  Eyre,  Marsh.  608 ; 
Thomas  v.  Courtnay,  1  B.  & 
Aid.  8.  See  2  L.  C.  Eq.  910, 
3rded. 


4.  The  Rights  and  Interests  of 
Partners  in  the  Partnership  Pro- 
perty.— Assuming   that   partners 
have  a  community  in  the  partner- 
ship property,  the  question  next 
arises.  What,  in  the  absence  of 
special  stipulations  which  will  of 
course  be  binding  as  between  them 
{Garbett  v.  VeaU,  5  Q.  B.  408 
Johnson  v.  Evans,  7  M.  &  G.  240 
Mayhew  v.  fferriott,  7  C.  B.  229 
Baxter  v.  Broum,  7  M.  &  G.  198 
8  Scott,  N.  R.  1019),  is  the  inte- 
rest of  each  therein. 

Partners  are  joint-owners  of  the 
partnership  property,  and  their 
interest  therein  diflfers  from  that 
both  of  ordinary  joint-tenants  and 
tenants  in  common.  In  the  first 
place,  because  a  partner  may,  for 
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partnership  purposes  and  in  the 
partnership  name,  dispose  of  the 
whole  of  the  partnership  property, 
consisting  of  mere  personalty. 
{Ante,  p.  294.)  Whereas  a  mere 
tenant  in  common  or  joint-tenant 
can  only  dispose  of  his  own  un- 
divided share.  Stor.  Part.  § 
89. 

It  also  differs  from  a  joint- 
tenancy,  inasmuch  as  like  a  tenancy 
in  common,  the  interest  of  a  part- 
ner in  the  partnership  stock  and 
eflPects  does  not  go  to  the  surviving 
partner,  but  to  the  representatives 
of  the  deceased  partner.  This  is 
in  accordance  with  the  well-known 
rule,  **  Inter  mercatores  pro  bene- 
ficio  commercii  jus  accrescendi 
locum  non  habet."  Bane  y.  Pollard, 
24  Beav.  283. 

In  the  case  of  real  property 
belonging  to  ekfitm,  although  at 
law  the  surviving  partners  would 
be  deemed  either  joint-tenants  or 
tenants  in  common  (according  to 
the  construction  which  ought  to 
be  put  upon  the  conveyance),  in 
equity,  the  legal  owners  will  be 
held  trustees  for  the  partnership, 
and  will  consequently  hold  the 
share  of  a  deceased  partner  in  trust 
for  his  representatives.  Lake  v. 
Craddock,  8  P.  Wm.  158  ;  a  C.  1 
Lead.  Cas.  Eq.  3rd  ed.  162 ;  Morris 
V.  Barrett,  3  Y.  &  J.  384 ;  Jackson 
V.  Jackson,  9  Ves.  591.  Indeed, 
in  many  cases  real  property  held 
for  partnership  purposes  is  in 
equity  treated  as  mere  personalty. 
And  although  the  cases  may,  at 
first  sight,  seem  to  be  conflicting, 
the  result  of  them  appears  to  be, 
that  in  the  absence  of  any  agree- 


ment, and  except  for  the  purposes 
of  paying  the  probate  duty  {Gus- 
tance  v.  Bradshaw,  4  Hare,  315), 
real  estate  purchased  with  partner- 
ship capital  for  the  purposes  of 
partnership  in  trade  will  in  equity 
be  converted  into  personalty. 
Toumslimd  v.  Devaynes,  1  Mont, 
on  Partn.  Append.  97 ;  Rop.  H. 
<fe  W.  Jac.  Ed.  p.  346 ;  SeVcrig  v. 
Davies,  2  Dow,  231 ;  Philips  v. 
Phillips,  1  My.  &  K.  649  ;  Broom 
V.  Broom,  3  My.  &  K.  443; 
Morris  v.  Kearsley,  2  Y.  &  C. 
Exch.  Ca.  140 ;  Bligh  v.  Brent,  ib. 
268;  Houghton  v.  Houghton,  11 
Sim.  491.  But  where  real  estate 
belonged  to  the  partners  when 
they  entered  into  partnership,  or 
has  been  subsequently  acquired  by 
them  out  of  their  own  private 
moneys,  or  by  gift,  although  it  is 
used  for  partnership  purposes  in 
trade  {Thornton  v.  Dixon,  3  Bro. 
C.  C.  199 ;  Balmain  v.  Shore,  9 
Ves.  500;  Cookson  v.  Cookson,  8 
Sim.  529  ;  Brown  v.  Oakshoi,  24 
Beav.  254),  or  if,  although  paid 
for  out  of  the  partnership  capital, 
it  is  not  purchased  for  the  pur- 
poses of  partnership  in  trade  [Bell 
V.  Phgn,  7  Ves.  459 ;  Randall  v. 
Randall,  7  Sim.  271),  it  will,  in 
the  absence  of  any  agreement  or 
direction  for  its  sale,  which  will 
of  course  be  binding  {Ripley  v. 
Waterworth,  7  Ves.  425 ;  Thornton 
V.  Dixon,  3  Bro.  C.  C.  199 ;  Essex 
V.  Essex,  20  Beav.  442),  retain 
the  character  of  realty.  See  also 
1  Lead.  Cas.  Eq.  174,  188, 
3rd  ed. 

Each  partner  has  moreover  a 
specific  lien  on   the  partnership 
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property,  not  only  for  his  own 
share  under  the  partnership,  but 
also  for  moneys  advanced  by  him 
for  the  use  of  the  firm,  and  also  for 
the  moneys  abstracted  from  the 
firm  by  any  copartner  beyond  his 
share.  West  v.  Skip,  1  Ves.  239  ; 
Ex  parte  Ruffin,  6  Ves.  Jun.  119. 
The  share  however  of  a  partner 
can  only  be  ascertained  after  pay- 
ment of  the  debts  of  the  firm.  See 
note  to  Ex  parte  Rvffin,  post,  p. 
387. 

With  regard  to  the  goodwill  of 
a  partnership  business,  an  interest 
of  an  outgoing  partner  in  it  may 
be  valued.  Kennedy  v.  Lee,  3  Mer. 
141  ;  Farr  v.  Pearce,  3  Madd. 
74. 

In  selling  the  goodwill  of  a 
business,  the  book  debts  and  busi- 
ness ought  to  be  sold  in  one  lot, 
and  the  purchaser  ought  to  be  in- 
formed if  the  feet  be  so,  that  the 
sellers  are  entitled  to  carry  on 
business  in  competition  with  him. 
Lindley  on  Part.  1026 ;  Johnson  v. 
Helleley,  34  Beav.  63;  10  Jur. 
(N.  S.)  1041.  When  a  person  pur- 
chases the  goodwill  of  a  business, 
not  only  does  he  acquire  the  right 
to  represent  himself  as  the  suc- 
cessor of  those  who  carried  it  on, 
but  also  to  prevent  others  from 
doing  the  like.  2  Lind.  Part.  845, 
2nd  ed.;  Churton  Y.Douglas,  Johns. 
174.  When,  on  a  dissolution,  one 
partner  obtains  exclusively  the  be- 
nefit of  the  goodwill,  and  is  made 
accountable  for  it,  the  Court 
in  ascertaining  its  value,  considers 
what  it  would  have  produced  if 
sold  in  the  most  advantageous 
manner,  and  at  the  proper  time. 


Mellersh    v.    Keen,     28     Beav. 
453. 

But  although  a  goodwill  is  a  va- 
luable and  tangible  thing  in  many 
cases,  it  is  not  so  unless  connected 
with  the  business  itself  from  which 
it  cannot  be  separated.  See  Robert- 
son V.  Quiddington,  28  Beav.  529 ; 
there  A.  and  B.  carried  on  business 
in  partnership  on  premises  belong- 
ing to  the  firm.  A.  died,  haying 
bequeathed  his  goodwill  (not  in- 
cluding the  book  debts  or  stock  in 
trade)  .to  the  plaintiff.  The  exe- 
cutors assented  to  the  bequest,  but 
had  assigned  the  testator's  interest 
in  the  trade  premises  to  the  sur- 
viving partner.  A  bill  having 
been  filed  by  the  plaintiff  against 
the  surviving  partner  to.  realise 
his  share  of  the  goodwill.  Lord 
Romilly,  M.K.,  allowed  a  general 
demurrer  to  the  bill.  "  I  do  not," 
said  his  Lordship,  "express  any 
opinion  as  to  what  may  occur  in  a 
suit  for  the  general  administration 
of  assets,  if  it  should  appear  that 
the  executors  have,  by  realising  the 
business,  made  a  profit  by  the  sale 
of  this  goodwill,  or  whether  there- 
upon the  plaintiff  may  not  have  a 
right  to  be  paid  in  respect  of  his 
interest  in  it.  I  should  follow,  no 
doubt,  my  decision  in  Smith  v. 
Everett  (27  Beav.  446),  in  which 
the  business  had  been  actually 
sold,  and  where  part  of  the  pur- 
chase-money was  attributable  to 
the  goodwill.  That,  however,  can 
only  be  ascertained,  if,  in  the  course 
of  administration  by  the  executors, 
they  have  been  able  so  to  deal  with 
the  business  as  to  make  something 
from  the  goodwill.    Here  the  bill 
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expressly  states  that  they  have  so 
dealt  with  the  bosmess  premises 
as  to  make  that  impossible,  becaose 
they  have  assigned  the  testator's 
interest  to  Qyiddingixm.^* 

As  to  goodwill  in  connection 
with  trade  marks,  see  posi^  note  to 
Croft  T.  Day. 

Although  on  the  death  of  one 
partner,  lie  surviving  partner  has 
a  right  to  carry  on  the  business 
under  the  name  of  the  old  firm 
{Lewis  V.  Langdon,  7  Sim.  421  ; 
Robertson  v.  Quiddingtony  28  Beav. 
536 ;  Banks  v.  GUbson,  84  Beav. 
566),  the  estate  of  a  deceased 
partner,  or  in  case  of  a  dissolution 
occurring  otherwise  than  by  death, 
everyone  of  the  partners,  is  entitled 
to  participate  in  the  goodwill  of  a 
business,  as  it  does  not  belong  to 
the  surviving  or  continuing  part- 
ner except  by  express  agreement. 
Wedderbum  v.  Wedderbum^  22 
Beav.  84 ;  Bradbury  v.  Dickens,  27 
Beav.  53 ;  Burfield  v.  Rouoh,  31 
Beav.  241 ;  Smale  v.  Graves,  3  De 
G.  &  Sm.  706  ;  sed  vide  Lewis  v. 
Langdon,  7  Sim.  421.  Upon  a 
sale  therefore  of  the  entire  part- 
nership under  a  decree,  the  Court 
will  order  the  sale  to  be  adjusted 
so  as  to  give  full  value  to  the  good- 
will. Cook  V.  GoUingridge,  Ja<3. 
607 ;  S.  C.  27  Beav.  456,  n. ;  Smith 
V.  Ih»rett,  27  Beav.  446. 

Although  the  goodwill  of  a  bu- 
siness has  been  sold,  the  surviving 
partner  has  still  a  right  to  carry 
on  the  same  business  at  the  same 
place.  Smith  v.  Everett,  27  Beav. 
446  ;  Davies  v.  Hodgson,  25  Beav. 
177. 

Where  the  articles  of  partner- 


ship, although  they  regulate  how 
the  partnership  property  is  to  be 
valued  to  the  surviving  or  reman- 
ing partner,  do  not  specify  that 
any  compensation  is  to  be  made 
for  the  goodwill,  the  retiring  part- 
ner will  not  be  allowed  anything  for 
his  share  in  it.  Halt  v.  HaU,  20 
Beav.  139. 

These  remarks  however  are  ap- 
plicable only  to  the  goodwill  in  a 
business  of  a  commercial  charac- 
ter. The  goodwill  of  a  business 
in  a  profession,  such  as  that  of  a 
surgeon  or  solicitor,  as  it  is  not 
considered  to  have  a  local  existence, 
but  to  depend  upon  purely  personal 
qualifications,  is  not  considered  to 
be  susceptible  of  valuation,  and 
will  therefore,  in  the  absence  of 
contract,  go  to  the  surviving  part- 
ner. Fa/rr  v.  Pearce,  3  Madd.  78 ; 
^ficer  V.  James,  ColL  Partn.  104; 
Austen  v.  Boys,  24  Beav.  598  ;  2 
De  G.  &  Jo.  626. 

5.  Rights,  Duties,  and  Obliga- 
tions of  Partners  between  them- 
selves.— The  contract  of  partner- 
ship, both  in  its  inception  and 
during  its  continuance,  ought  to 
be  characterised  by  perfect  good 
faith  between  the  parties,  "In 
societatis  contractibus  fides  ei- 
uberet,"  says  the  Code.  Cod.  Lib. 
4,  tit.  37,  1.  3.  Hence,  if  a  man 
has  been  induced  to  enter  into  a 
partnership  by  fraudulent  misre- 
presentation, which  however  must 
be  clearly  proved  {New  Brunsieick 
and  Canada  Railway,  Jkc,  Com- 
pany V.  Conybeare,  9  Ho.  Lo. 
Cas.  711  ;  reversing  S.  0.  1  De 
G.  F.  &  Jo.  578,  and  aflarming  the 
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decision  of  Stuart,  V.-C,  1  Giflf. 
339)9  he  may  set  it  aside  ab  milto. 
CoU  T.  Woollastan,  2  P.  Wms.  154; 
Orem  v.  Barrett,  1  Sim.  45 ; 
EawUns  v.  Wickham,  1  Giff.  355  ; 
3  De  Q.  &  Jo.  304. 

But  mere  vague  and  uncertain 
allegations  affecting  the  character 
of  a  person  who  has  entered  into 
an  agreement  for  a  partnership 
will  be  no  defence  to  an  action 
for  a  breach  of  it.  Andrewea  v. 
Oarslm,  10  C.  B.  (N.S.)  444. 

So  if  one  partner  obtains  a  re- 
newal of  a  partnership  lease  in  his 
own  name,  behind  the  backs  of  his 
copartners,  he  will  be  held  a  trustee 
of  the  renewed  lease  for  the  firm. 
Featherstonhaiigh  v.  Fenwick,  17 
Ves.  298,  311 ;  Akier  v.  Faiiracrey 
3  Swanst.  489  ;  Ckffff  v.  Edmon- 
son, 22  Beav.  125;  8  De  G. 
Mac.  &  G.  787  ;  Glegg  v.  Fish- 
uncky  1  Mac.  &  G.  294.  See  also 
1  Lead.  Cas.  Eq.  44,  3rd  ed. 

If  a  lease  be  acquired  for  the 
purposes  of  a  partnership,  no  mat- 
ter whether  acquired  in  the  name 
of  one  partner  or  of  all,  being  ac- 
quired for  the  purposes  of  the 
partnership  and  dedicated  to  the 
partnership,  that  lease  is  part  of 
the  partnership  assets,  per  Stuart, 
V.-C,  in  Burdon  v.  Barkus,  3  Giff. 
429. 

But  where  the  lease  is  not  ac- 
quired for  the  purposes  of  the 
partnership,  but  was  antecedently 
existing,  the  property  of  one  who, 
on  his  engaging  in  the  partner- 
ship, agrees  that  a  part  only  of  the 
property  in  the  lease  shall  be  used 
for  the  purposes  of  the  partnership, 
and  containing  a  demise  of  other 


and  larger  property,  which  never 
was  dedicated  to  any  purposes  of 
the  partnership,  such  a  lease  is 
only  affected  by  the  rights  of  the 
partner  so  long  as  the  partnership 
lasts,  unless  there  be  some  express 
agreement  to  the  contrary,  or  some 
extraordinary  circumstances,  such 
as  expenditure  of  partnership 
capital  on  the  part  dedicated  to 
partnership  purposes.  Burdon  v. 
Barkus,  3  Giff.  412,  429,  430. 

So  where  partners  enter  into  a 
contract,  as,  for  instance,  in  making 
a  purchase  {Carter  v.  ffoms,  1 
Eq.  Cas.  Ab.  Account  Tit.  pi.  13), 
or  in  negotiating  a  new  partner- 
ship {Fawcett  v.  WhtteTumse,  1 
Russ.  &  My.  132),  one  of  them 
will  not  be  allowed  to  derive  any 
advantage  by  an  underhand  bar- 
gain for  his  own  advantage.  See 
also  fficJhensY.  Gongreve,  1  Russ.  & 
My.  150. 

So  where  one  of  the  partners 
undertakes  clandestinely  and  for 
his  own  benefit,  any  business  pro- 
perly falling  within  the  province 
of  the  firm,  and  what  it  was  his 
duty  not  to  have  undertaken  on 
his  own  account,  he  will  be  com- 
pelled to  share  his  profits  with  the 
firm  (see  Ritssell  v.  Austwkk, 
1  Sim.  52),  for  the  principles  of 
courts  of  equity  will  not  permit 
that  parties  bound  to  each  other 
by  express  or  implied  contract 
to  promote  an  undertaking  for  the 
common  benefit,  should  any  of 
them  engage  in  another  concern 
which  necessarily  gives  them  a  di- 
rect interest  adverse  to  that  under- 
taking. Glassington  v.  Thwaites, 
1  S.  &  S.  124,  133. 
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Upon  the  same  principle  as  it  is 
the  duty  of  a  partner  in  sales  and 
purchases  to  act  for  the  best  advan- 
tage of  the  firm,  he  will  not  be  al- 
lowed to  place  himself  in  such  a 
position  as  that  his  interests  would 
conflict  with  his  duty.  Thus  where 
two  persons  were  partners  in  deal- 
ing in  lapis  culaminari^,  and  one 
of  them,  who  was  a  shopkeeper,  in- 
stead of  purchasing  it  from   the 
miners  by  cash  payments,  obtained 
it  by  way  of  barter  for  shop  goods, 
it  was  held  by  Sir  John  Leach,  V.-C, 
that  the  partnership  was  entitled 
to  an  account  and  equal  division 
of  the  profits  made  by  such  barter. 
"  The  defendant,"  said  his  Honour, 
"  here  stood  in  a  relation  of  trust 
or  confidence  towards  the  plain- 
tiff which  made  it  his  duty  to  pur- 
chase the  lapis  calaminaris  at  the 
lowest  possible  price  ;  when  in  the 
place  of  pm-chasing  the  lapis  cala- 
minaris he  obtained  it  by  barter 
for  his  own  shop  goods,  he  had  a 
bias  against  a  fair  discharge  of  his 
duty  to  the  plaintiff.    The  more 
goods  he  gave  in  barter  for  the 
article  purchased,  the  greater  was 
the  profit  which  he  derived  from 
the  dealing  in  the  store  goods,  and 
as  this  profit  belonged  to  him  in- 
dividually, and  as  the  saving  by  a 
low  price  of  the  article  purchased, 
was  to  be  equally  divid^  between 
him  and  the  plaintiff,  he  had  plainly 
a  bias  against  the  due  discharge 
of  his  trust  or  confidence  towards 
the  plaintiff."    Burlon  v.  Wookei/, 
6  Madd.  367  ;  see  also  Glassing- 
ton  V.   Thwaifes,  1   S.  &  S.  124, 
133. 
Upon  the  same  principle  where 


one  of  several  partners  is  employed 
to  purchase  goods  for  the  firm,  and 
he,  unknown  to  his  copartners, 
purchases  goods  of  his  own,  though 
at  the  market  price,  he  will  be 
accountable  to  the  firm  for  the 
profit  he  makes  by  the  transac- 
tion. BentUy  v.  Craven,  18  Beav. 
75  ;  Williams  v.  Trye,  ib.  366, 
367. 

The  parties  however  to  the  con- 
tract of  partnerehip  may  by  express 
stipulation  therein,  take  themselves 
out  of  the  operation  of  the  prin- 
ciple laid  down  in  these  cases. 
See  Bla<^1c  v.  Mallalue,  7  W.  R. 
303. 

It  is  moreover  the  duty  of  a 
partner  not  to  exclude  another 
from  the  equal  management  of  the 
concern  {Rotve  v.  Wood,  2  Jac.  & 
W.  558),  and  they  ought  each  to 
enter  receipts  in  the  partnership 
books,  to  keep  precise  aoconnte 
and  to  have  them  always  ready  for 
inspection,  and  in  short  to  keep 
good  faith  towards  each  other.  Ih.-, 
and  see  Goodman  v.  Whikomh,  1 
Jac.  &  W.  593  ;  Ex  parte  Yonge, 
3  V.  &  B.  37.  "  In  the  case  of 
partnership,"  says  Lord  Eldon, 
"  the  Court  acts  upon  this  princi- 
ple,— that  the  good  faith  of  the 
partners  is  pledged  mutually  to 
each  other,  that  the  business  shall 
be  conducted  with  their  actnal, 
personal  interposition,  enabling 
each  to  see  that  the  other  is  carry- 
ing it  on  for  their  mutual  advan- 
tage, and  not  destroying  it."  See 
Peacock  v.  Peacock,  16  Ves.  51. 

It  is  the  duty  also  of  a  part- 
ner to  devote  a  due  amount  of 
his  time  and  his  interest  and  skill 
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in  promoting  the  interests  of  the 
firm,  nor  can  he,  in  the  absence 
of  any  special  stipulation,  demand 
any  reward  or  compensation  for 
extraordinary  expenditure  either 
of  time,  labour,  or  skill.  See 
Thornton  v.  Proctor^  1  Anst.  94  ; 
The  York  and  North  Midland 
Railway  Company  y.  Hudson^  16 
Beay.  485, 500.  Eyen  in  the  case 
of  a  surviving  partner  being  exe- 
cutor carrying  on  the  trade  after 
the  death  of  his  copartner,  he  will 
not,  without  an  expre^  stipulation 
to  that  effect,  be  entitled  to  any 
allowance  for  his  management  and 
time,  but  only  for  his  costs  out  of 
pocket.  Burden  y.  Burden^  1  V. 
&  B.  170. 

Having  observed  what  are  the 
duties  of  partners,  resulting  from 
the  mere  relation  between  them, 
independent  of  express  stipulation, 
we  may  here  remark,  that  where 
there  are  articles  of  partnership,  it 
will  be  the  duty  of  the  partners  to 
conform  to  them  in  all  respects. 

When  the  articles  are  ambiguous 
or  silent,  the  course  of  dealmg  be- 
tween the  partners  will  regulate 
the  mode  by  which  the  Court  will 
deal  with  them.  Coventry  v.  Bar- 
clay, 33  Beav.  1. 

With  regard  to  the  construction 
placed  upon  provisions  in  articles 
of  partnership,  the  reader  is  re- 
ferred to  the  text-books  on  the 
subject  of  partnership.  See  Coll. 
Partn.  p.  136,  2nd  ed. ;  Story, 
§  187,  4th  ed. ;  Bisset  on  Partn. 
p.  153 ;  2  Lindley  on  Partn.,  2nd 
ed.,  801—855. 

A  departure  from  the  provisions 
contained  in   articles  of  partner- 


ship, if  it  can  be  shown  to  be  bene- 
ficial to  infants  interested  therein, 
will  be  sanctioned  by  the  Court  of 
Chancery.  Martmdale  y.  Martin- 
dale,  1  Jur.  (N.  S.)  932. 

As  we  have  before  observed,  ac- 
cording to  the  law  of  England,  no 
writing  is  necessary  to  constitute 
a  private  unincorporated  partner- 
ship, the  consent  of  the  parties,  or 
their  dealings,  from  which  a  con- 
sent may  be  implied,  being  suffi- 
cient for  that  purpose  {Peacock  v. 
Peacock,  16Ves.  49;  Featheraton- 
hmgh  v.  Fenunck,  17  Ves.  298  ; 
Alderson  y.  Clay,  1  Stark.  405) ; 
and  when  there  is  an  agreement 
in  writing,  it  is  by  the  unanimous 
concurrence  of  all  the  partners, 
open  to  variation  from  day  to  day, 
and  the  terms  of  such  variations 
may  not  only  be  evidenced  by  writ- 
ing, but  also  by  the  conduct  of  the 
parties  in  relation  to  the  agree- 
ment and  their  mode  of  carrying 
on  the  business  {England  v.  Cur- 
liny,  8  Beav.  129,  133,  137  ;  and 
see  Oeddes  v.  Wallace,  2  Bligh, 
270,  295,  297  ;  Coventry  v.  Bar- 
clay, 33  Beav.  1  ;  Pilling  v.  Pil- 
ling, 3  De  G.  Jo.  &  Sm.  162)  ;  and 
special  clauses  in  the  partnership 
articles,  for  instance,  as  to  the 
mode  of  taking  accounts,  will  be 
considered  as  expunged  from  the 
articles,  if  the  parties  have  not 
acted  on  them.  Jackson  v.  Sedg- 
wick, 1  Swanst.  460,  469. 

Although  some  of  the  clauses  in 
a  partnership  deed  may  be  pre- 
sumed from  the  dealings  of  the 
partners  to  have  been  waived,  a 
single  instance  of  departure  from 
them  is  not  a  sufficient  foundation 
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for  such  a  presamption.  Austen  y. 
Boys,  2  De  G.  &  Jo.  626. 

Where  partners,  after  the  expira- 
tion of  the  term  agreed  upon  b jr  the 
articles  of  copartnership,  continue 
to  carry  on  the  business  at  will, 
without  change,  even  where  one  of 
the  partners  is  a  sleeping  partner 
(Parsons  v.  Haywardy  81  Bear. 
199),  the  partnership  is  regulated 
by  the  articles,  so  far  as  they  are 
applicable  to  the  new  state  of  cir- 
cumstances ;  but  such  of  the  arti- 
cles as  are  inconsistent  with  a  part- 
nership at  will  have  no  application. 
See  dark  v.  Leach,  iDe  G.  Jo.  & 
Sm.  409. 

Where  by  articles  for  a  partner- 
ship for  seven  years,  a  partner,  upon 
certain  defeult  of  his  copartner,  had 
power  to  dissolve,  and  thereupon 
the  defaulting  partner  was  to  be 
considered  as  quitting  the  business 
for  the  benefit  of  the  partner  giving 
the  notice,  who  was  to  have  the 
option  of  taking  the  property  and 
effects  of  the  partnership  at  a  va- 
luation, it  was  held  by  Lord  WesU 
bury,  C,  affirming  the  decision  of 
Lord  RamiUy,  M.  E.  (32  Beav. 
14),  that  this  clause  did  not  apply 
to  a  partnership  continued  at  will 
after  the  expiration  of  the  seven 
years.  Clark  v.  Leach,  1  De  G. 
Jo.  &  Sm.  409. 

If  two  partners  take  in  a  third 
partner,  without  specifying  the 
terms  on  which  he  becomes  such 
partner,  he  has  the  same  rights 
and  is  subject  to  the  same  liabili- 
ties  as  the  two  original  partners. 
The  terms  and  conditions  of  the 
partnership  which  bind  them  will 
bind  him,  unless  a  new  coutwJt  be 


made  between  them.  Austm  v. 
Boys,  24  Beav.  598,  606  ;  2  De  G. 
<&  Jo.  626. 

So  also  if  the  conditions  of  his 
becoming  partner  are  partially  set 
forth,  then  to  the  extent  that  they 
are  not  specified  and  involved  by 
necessary  inference  therein,  he  will 
be  bound  by  the  terms  of  the  part- 
nership contract  affecting  the  two 
original  partners  with  whom  he 
associates  himself.    Ih. 

The  mere  fact  that  a  lease  being 
part  of  the  subject-matter  of  the 
partnership  has  a  particular  dura- 
tion, as  was  laid  down  in  the  prin- 
cipal case  of  Crawshay  v.  Mauls 
{ante,  p.  310^  will  not,  as  a  matter 
of  course,  create  any  implication  as 
to  the  duration  of  the  partnership, 
in  the  absence  of  any  agreement 
express  or  implied.  See  also  Frost 
V.  MouUon,  21  Beav.  598. 

Where  one  of  several  partners 
agrees  with  a  stranger  for  a  sab- 
partnership,  it  is  not  to  be  implied, 
in  the  absence  of  any  agreement, 
that  the  duration  of  tie  sub-part- 
nership is  to  be  co-extensive  with 
the  original  partnership.  Frost  v. 
MoulUm,  21  Beav.  596  ;  see  also 
Essex  V.  Essex,  20  Beav.  442. 

6.  Remedies  of  Partners  as  be- 
tween themselves. — With  regard  to 
the  remedies  of  partners  against 
each  other,  they  are  to  be  followed 
out  either  in  courts  of  law  or  courts 
of  equity. 

It  is  a  general  rule,  that  between 
partners,  whether  they  are  so  in 
general  or  for  a  particular  trans- 
action only,  no  account  can  be 
taken  at  law  {^BovUl  v.  Hammond, 
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6  B.<&G.  149;  Holmes  v.  HiggmSy 
1  B.  &  C.  74  ;  Broum  v.  TapscoU, 
6M.&W.  119;  Wilson  Y.Ourzon, 
15  M.  &  W.  582)  ;  nor  can  one 
partner  maintain  an  action  at  law 
against  the  other  partners,  or  any 
one  or  more  of  thern^  for  moneys 
advanced  or  paid  or  contributed 
on  account  of  the  partnership.  The 
reason  given  for  this  is  that  a 
conrt  of  law  could  not  in  such 
cases  do  complete  justice,  sinoe  the 
forms  of  an  action  would  not  per- 
mit it  to  enter  on  such  an  investi- 
gation of  the  entire  state  of  the 
partn^ship  accounts  as  would  be 
necessary  in  order  to  ascertain  the 
fi&ir  and  real  claims  of  the  contend- 
ing parties.  Smith's  Merc.  Law, 
34,  7th  ed. 

Where  however  there  is  a  cove- 
nant by  deed  or  a  special  under- 
taking, not  by  deed,  for  the  per- 
formance of  a  duty  neglected,  an 
action  may  be  brought  at  law  upon 
such  covenant  or  undertaking. 
Smith's  Merc.  Law,  38,  7th  ed.  ; 
and  see  Brown  v.  Tapacotty  6  M. 
&  W.  119  ;  Wmt  V.  Beece,  1  Bing. 
18  ;  Bedford  v.  BrvMon,  1  Bing. 
N.  C.  399. 

A  partner  may  also  maintain 
an  action  against  a  copartner  for 
money  advanced  to  him  "before  the 
partnership  for  the  purposes  of  its 
formation  (Venning  y.  Lechte^  13 
East,  7  ;  Elgie  v.  Webster,  5  M.  & 
W.  518),  for  work  done  for  the 
firm  before  he  joined  it  {Lucas  v. 
Beach,  1  M.  &  G.  417),  or  for  a 
balance  of  an  account  after  an  ac- 
count has  been  taken  and  a  ba- 
lance struck,  either  by  the  firm, 
the  Court,  or  an  arbitrator  {Mo^ 


roAria  V.  Levy,  2  T.  R.  483  ri. ; 
Foster  v.  Allamon,  ib.  479 ;  Win- 
ter V.  White,  1  B.  &  B.  350  ;  Hen- 
ley Y.Sqper,  8  B.  &  C.  16  ;  Brown 
V.  TapscoU,  6  M.  &  W.  119  ;  Carr 
V.  Smith,  5  Q.  B.  128) ;  and  an 
implied  promise  to  pay  is  suffi- 
cient, an  express  promise,  although 
formerly  {Fremont  v.  Coupland,  2 
Bing.  170  ;  9  B.M.  318),  not  being 
now  considered  requisite.  Each- 
straw  V.  Imber,  Holt,  N.  P.  0. 
368  ;  Wray  v.  Milestone,  5  M.  & 
W.  21. 

So  it  seems  that  where  a  partner 
makes  advances  not  to  the  concern 
but  to  another  partner,  in  respect 
of  what  he  is  to  contribute  to  the 
joint  capital,  such  advances,  being 
altogether  dehors  the  partnership, 
may  be  recovered  back  by  the 
partner  making  them.  French  v. 
Styring,  2  C.  B.  (N.  S.)  357—364. 
And  see  Sedgunck  v.  Daniell,  2  H. 
&  N.  319. 

Moreover,  if  any  matter  be  with- 
drawn from  the  adjustment  of  part- 
nership concerns,  and  made  the 
subject  of  a  distinct  settlement, 
the  general  rule  that  one  partner 
cannot  sue  another  in  respect  of 
a  partnership  transaction  till  the 
whole  partnership  concerns  are  ad- 
justed, will  not  apply.  See  Jack- 
son V.  Stopherd,  4  Tyrwh.  330  ;  2 
C.  &  M.  361.  There  the  plaintiff 
and  defendant  had  worked  a  coal- 
pit in  partnership  till  it  was  ex- 
hausted, when  the  plaintiff  said  he 
would  join  in  no  more  coal-pits, 
and  the  defendant  said  he  should 
work  another,  whether  the  plaintiff 
joined  him  or  not.  The  materials 
a?xd  utensils  belonging  to  the  mine 
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were  valued,  and  each  party  was 
to  take  an  article  by  turns,  accord- 
ing to  that  valuation,  till  the  whole 
was  divided.  The  valuation  was 
made ;  and  it  was  subsequently 
agreed  that  the  defendant  should 
take  the  whole  at  the  valuation, 
and  he  took  possession  of  them. 
The  other  partnership  debts  and 
credits  remained  unsettled.  It 
was  held  by  the  Court  of  Ex- 
chequer that  this  was  a  transac- 
tion so  separate  and  distinct  from 
the  general  accounts,  that  the  plain- 
tiff might  sue  for  his  moiety  of  the 
value  of  the  materials  and  utensils 
before  the  final  settlement  of  the 
partnership  accounts.  "Upon  the 
general  rule  of  law,"  said  BayUyy 
B.,  "there  is  no  difficulty ;  it  being 
clear  that  one  partner  cannot  main- 
tain an  action  against  another  on 
the  partnership  account  till  the  ac- 
counts of  the  firm  have  been  wound 
up,  and  the  balance  due  from  the 
partner  to  be  sued  to  the  partner 
making  the  claim  is  ascertained. 
But  by  special  bargain  between 
them,  a  particular  transaction  may 
be  separated  from  the  winding  up 
of  the  general  concern,  and,  when 
thus  insulated,  is  taken  out  of  the 
general  law  of  partnership,  con- 
stituting between  the  partners  a 
separate  and  independent  debt,  on 
putting  an  end  to  their  joint  con- 
cern." See  also  Coffee  v.  Brian, 
3  Bingh.  54  ;  Wray  v.  Milestone, 
5  M.  &  W.  21 ;  Elgie  v.  Webster, 
5  M.  &  W.  518. 

Where  after  the  dissolution  one 
of  the  partners,  by  using  the  part- 
nership name,  renders  the  firm 
liable  to  a  person  not  having  no- 


tice of  the  dissolution,  his  copart- 
ner may  maintain  an  action  against 
him  for  the  amount  to  which  his 
liability  extends.  Osborne  v.  Har- 
per, 5  East,  225  ;  Hutton  v.  Eyre, 
1  Marsh.  603  ;  Cross  v.  Cheshm^ 
7  Exch.  43. 

The  remedies  of  partners  in 
equity  against  each  other  are 
much  more  extensive  in  equity 
than  at  law.  In  the  first  place,  a 
court  of  equity  will  decree  the 
specific  performance  of  a  contract 
to  enter  into  partnership  for  a 
fixed  and  definite  term  {Anon.  2 
Ves.  629  ;  Bmton  v.  Lister,  3  Atk. 
385  ;  England  v.  Curling,  8  Beav. 
129);  but  it  will  not  do  so  when  no 
term  has  been  fixed^  for  such  de- 
cree would  be  useless  when  either  of 
the  parties  might  dissolve  the  part- 
nership immediately  afterwards. 
Hercy  v.  Birch,  9  Ves.  357.  It 
has,  however,  been  suggested  by 
Mr.  Swanston,  in  his  learned  note 
to  Crawshay  v.  Maule,  1  Swanst. 
513,  that  in  many  cases,  although 
the  partnership  could  be  imme- 
diately dissolve  the  performance 
of  the  agreement  like  the  execu- 
tion of  a  lease  after  the  expiration 
of  the  term  (see  Nesbiit  v.  Meyer, 
1  Swanst.  226)  might  be  impor- 
tant, as  investing  the  party  with 
the  legal  rights  for  which  he  con- 
tracted. 

Specific  performance  of  a  part- 
nership contract  for  an  absolute 
term  of  years,  leaving  undefined 
the  amount  of  the  capital,  and  the 
manner  in  which  it  is  to  be  pro- 
vided (the  mode  of  carrying  on  the 
business  being  discretionary)  can- 
not be  enforced  in  a  court  of  equity; 
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and  the  Court  being  unable  to  en- 
force the  entire  contract,  will  not 
enforce  it  in  part,  as  against  the 
rcpresentatiyes  of  a  deceased  part- 
ner, by  refusing  them  a  decree  for 
the  dissolution  of  the  partnership 
and  the  sale  of  the  property,  which 
may,  under  the  contract,  have  been 
specifically  devoted  to  partnership 
purposes.  Dovms  v.  Collins^  6 
Hare,  418—437. 

A  court  of  equity  will  not  de- 
cree specific  performance  of  a 
covenant  to  refer  disputes  to  arbi- 
tration {Price  V.  Williams^  cited  6 
Ves.  818 ;  Skeet  v.  Righy,  6  Ves. 
815 ;  Wilks  v.  Davisy  3  Mer.  507), 
and  a  plea  of  an  agreement  to 
refer  to  arbitration  would  not  con- 
stitute a  valid  objection  to  a  bill 
either  for  discovery  only  or  for 
discovery  and  relief  {Wellington 
V.  Mackintosh^  2  Atk.  569 ;  Street 
V.  Bdghify  6  Ves.  815 ;  overruling 
Ray'hide  v.  Fmining,  2  Bro.  C.  C. 
^^6;  but  see  and  consider  The 
BriUsh  Empire  Shipping  Company 
V.  Somee,  3  K.  &  J.  438),  nor  will 
the  Court  substitute  the  Master 
for  the  arbitrators.  "For  this," 
observed  Sir  John  Leach^  "  would 
be  to  bind  the  parties  contrary 
to  their  agreement."  Agar  v. 
MackhWy  2  S.  &  S.  418.  It  seems 
to  be  doubtful  how  far  an  action 
will  lie  at  law  for  breach  of  such 
a  covenant  {Kill  v.  Hollister^  1 
Wils.  129);  or,  at  any  rate,  how 
other  than  nominal  damages  can 
be  obtained.  TattersaU  v.  Oroote^ 
2  Boa.  &  PulL  136.  Covenants, 
however,  to  refer  to  arbitration 
may  be  made  eflfectual.  "There 
are,**  says  Lord  Eldony  "  prudential 


ways  of  drawing  them  ;  as,  for 
instance,  there  may  be  an  agree- 
ment for  liquidated  damages,  to 
enforce  specific  performance,  if  an 
action  cannot  produce  suflBcient 
damages,  or  equity  will  not  enter- 
tain a  bill  for  a  specific  perform- 
ance." Street  v.  Eigbg,  6  Ves.  818; 
and  see  Astley  v.  Weldon^  2  Bos. 
&  Pull.  346. 

So  where  one  partner  has,  in 
breach  of  a  covenant,  carried  on 
any  trade  on  his  own  separate 
account,  his  copartner  may  file  a 
bill  in  equity  for  an  account  of  the 
profits,  and  he  will  be  entitled  to 
a  due  proportion  thereof  unless  it 
be  shown  that  he  acquiesced  in 
such  breach.  See  Somerville  v. 
Mackay^  16  Ves.  382,  in  which 
case  it  was  held  by  Lord  Eldon 
that  a  special  consent  to  one  part- 
ner sending  a  small  quantity  of 
goods  to  a  foreign  country  on  his 
separate  account,  was  not  to  be 
considered  as  a  general  acquies- 
cence in  an  unlimited  trade,  con- 
trary to  the  general  obligations  in 
the  partnership  contract. 

Courts  of  equity  moreover  will 
take  accounts  between  partners, 
nor  is  it  essentia],  as  it  appears 
once  to  have  been  the  opinion 
{Forman  v.  Homfray^  2  Ves.  «&  B. 
329 ;  Loecomhe  v.  Buesell,  4  Sim. 
10),  that  a  dissolution  should  be 
at  the  same  time  sought,  at  all 
events  in  a  case  where  one  of  the 
partners  is  misconducting  himself 
by  violation  of  the  partnership 
contract.  Harrison  v.  Armitage^ 
4  Madd.  143 ;  Richards  v.  DavieSf 
2  Rus3.  &  My.  347 ;  Wallworth  v. 
Holt,  4  My.  &  C.  619 ;  Richardson 
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V.  Hastings^  7  Beav.  323  ;  Harvey 
V.  Bignold,  8  Beav.  343 ;  Deeks  v. 
Stanhope^  14  Sim.  57;  Fairthorm 
V.  Weston^  3  Hare,  387. 

In  examining  hereafter  at  what 
times  a  court  of  equity  will  order 
a  dissolution  of  partnership,  the 
subject  of  taking  accounts  between 
partners  on  such  an  occasion  will 
be  more  appropriately  considered. 

As  a  general  rule,  where  a  part- 
ner has  committed  such  acts  as 
would  warrant  a  decree  for  a  dis- 
solution, the  Court  of  Chancery 
will  restrain  the  repetition  thereof 
by  injunction.  Thus  if  a  partner 
has  been  for  his  own  purposes 
drawing,  accepting,  or  indorsing 
bills  of  exchange  {Williams  t. 
Bulkeleyy  2  Vem.  278  n.  Raith. 
ed.  Prec.  Ch.  151  ;  Master  v. 
Kirtotiy  3  Yes.  74 ;  Jervis  v.  White, 
7  Ves.  412 ;  Lawson  v.  Morgan,  1 
Price,  303 ;  Hood  v.  Aston,  1  Buss. 
412),  has  been  using  the  property 
or  resources  of  the  partnership  for 
a  rival  business  {Olassvigion  y. 
Thwaites,  1  Sim.  &  Stu.  124),  or 
obstructing  or  interrupting  the 
carrying  on  of  the  partnership 
business  {Charlton  y.  Poulter,  1 
Yes.  Jun.  429,  cited;  19  Yes.  148 
n.  Reg.  Lib.  1752,  A,  foL  73  b,  13 
June,  1753),  excluding  his  partner 
from  the  business  (/(.;  and  see 
Hall  y.  Hall,  12  Beav.  414),  re- 
moying  the  partnership  books  from 
the  place  of  business  {Taylor  y. 
Davis,  3  Beay.  388  n. ;  4  L.  J. 
(N.  S.)  18  Ch.;  Oreakex  y.  Greats 
rex,  1  De  G.  &  Sm.  692),  or  doing 
acta  of  waste  and  destruction,  or 
an  intentional  serious  injury  to  the 
partnership  property  {Marshall  y. 


Watson,  25  Beay.  501),  after  a 
dissolution  making  use  of  the 
partnership  property,  and  carrying 
on  business  in  breach  of  an  agree- 
ment {Turner  y.  Major,  8  Giff. 
442),  a  court  of  equity  will  re- 
strain him  by  injunction.  See 
also  Const  y.  Harris,  T.  &  R.  496. 

The  mere  circumstance  that  a 
partner  giyes  a  partnership  bill  for 
his  separate  debt  may,  or  may  not, 
lay  a  ground  for  issuing  an  injunc- 
tion against  its  negotiation ;  for 
the  person  who  takes  it  may  or 
may  not  haye  some  reason  for  sup- 
posing that  his  debtor  had  a  right 
or  authority  so  to  use  the  partner- 
ship name.  But  where  it  appears 
that  an  individual  partner,  in- 
debted to  the  partnership,  being 
nnable  to  pay  his  separate  bill, 
holden  by  his  bankers,  substitutes 
for  it,  by  a  negotiation  with  them, 
a  partnership  security,  made  and 
given  without  the  consent  or 
knowledge  of  his  copartners,  and 
the  bankers  are  aware  ttiat  it  is 
so  given  without  their  consent  or 
knowledge ;  that  is  a  case  which 
comes  within  the  principle  upon 
which  the  Court  of  Chancery  has 
always  been  in  the  habit  of  inter- 
fering by  injunction.  Per  Lord 
Eldan,  1  Russ.  415 ;  see  Hood  v. 
Aston,  1  Russ.  412 ;  Jervis  v. 
White,  7  Yes.  413. 

It  was  however  at  one  time 
thought  that  the  Court  would 
never  grant  an  injunction  except 
upon  such  facts  as,  if  proved  at 
the  hearing,  would  be  a  ground 
for  a  dissolution.  There  is  how- 
ever no  such  universal  rule  at  the 
present  day,  and  it  is  essential  to 
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justice  that  no  such  imiyersal  mie 
shonld  be  snstamed,  for  if,  for  in- 
stance, a  bill  in  no  case  woold  lie 
to  compel  a  man  to  observe  the 
covenants  of  a  partnership  deed,  it 
is  obvions  that  a  person  fraudu- 
lently inclined  might  of  his  mere 
will  and  pleasure  compel  his  co- 
partner to  submit  to  the  altema- 
tire  of  dissolving  a  partnership,  or 
ruin  him  by  a  continued  violation 
of  the  partnership  contract  See 
Fairthome  v.  Weston^  3  Hare, 
392 ;  Charlton  v.  Foulier,  19  Ves. 
148  n. ;  Goodman  v.  Whitcomh,  1 
Jac.  &  W.  592. 

It  seems  however  that  there  is  a 
reluctance  on  the  part  of  the  court 
of  equity  to  grant  an  injunction 
against  a  partner  unless  there  be 
a  ground  for  a  dissolution.  Thus 
an  injunction  will  not  be  granted 
to  restrain  the  breach  by  a  partner 
of  a  particular  covenant,  unless  it 
be  studied,  intentional,  and  pro- 
longed, and  there  be  continued  in- 
attention to  the  application  of  one 
partner  calling  upon  the  other  to 
observe  the  contract.  Marshall 
Y.  Caiman,  2  Jac.  &  W.  266,  269. 

After  the  dissolution  of  the 
partnership  the  Court  of  Chancery 
will  restrain  any  of  the  former 
partners  from  doing  any  acts  in- 
consistent with  their  duty  of  wind- 
ing up  the  concern.  Thus  if  any 
of  the  former  partners  still  persist 
in  carrying  on  the  business  for 
their  own  benefit,  the  Court  of 
Chancery  will  restrain  them  by 
injunction.  De  Tastet  v.  Bor^ 
dmave^  Jac.  516  ;  and  see  Oold  v. 
Canham,  1  Ch.  Ga.  311 ;  2  Swanst. 
825« 


Upon  the  same  principle  where 
a  deceased  partner  having  con- 
tracted in  his  own  name  for  a 
lease  of  premises  to  be  employed 
in  the  partnership  trade,  Lord 
Eldon,  C,  although  he  refused  to 
restrain  the  lessor  from  granting  a 
lease  to  the  representatives  of  the 
deceased  partner,  nevertheless  re- 
strained the  representatives  from 
disposing  of  the  lease  when  granted, 
except  for  partnership  purposes, 
and  with  the  assent  of  the  surviv- 
ing partner.  Ald^  v.  Fouracre,  3 
Swanst.  489. 

So  likewise  upon  a  motion  made 
by  the  representatives  of  a  de- 
ceased partner,  an  injunction  has 
been  granted  against  a  surviving 
partner  proceeding  by  ejectment 
to  obtain  possession  of  premises  of 
which  a  joint  lease  had  been  made 
to  himself  and  his  deceased  part- 
ner. Elliot  V.  Brotvn,  3  Swanst. 
489  n. ;  see  also  Hawkins  v.  Haw- 
kins,  4  Jur.  (N.  S.)  1045. 

In  proper  cases,  although  gene- 
rally with  some  reluctance,  the 
Court  of  Chancery  will  appoint  a 
receiver  or  manager  of  the  part- 
nership property,  but  to  entitle  a 
partner  to  an  order  for  a  receiver 
against  his  copartner,  he  must 
either  show  a  dissolution,  or  facts 
which,  if  proved  at  the  hearing, 
would  entitle  him  to  a  decree  for 
a  dissolution.  Smith  v.  Jeyes,  4 
Beav.  503.  Thus  where  one  part- 
ner seeks  to  exclude  another  from 
taking  any  part  in  the  partnership 
concern  (1  Swanst.  481 ;  Blakeney 
V.  Dufaur,  15  Beav.  41)  insists  on 
a  legal  objection  as  destroying  all 
right  of  lids  partner  to  a  share  in 
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the  partnership,  as  that  he  is  a 
clerk  in  holy  orders  (The  Rev, 
John  Hale  v.  Oeorge  ffalsy  4  Beav. 
369),  a  receiver  will  be  appointed. 

The  reason  why  the  Court  of 
Chancery  does  not  appoint  a  ma- 
nager unless  a  dissolution  is 
sought,  appears  to  be  this,  that 
the  Court  only  appoints  a  receiver 
or  manager  temporarily — that  is, 
until  the  partnership  affairs  are 
wound  up.    Anie,  p.  318,  319,  328. 

But  partners,  if  they  think  fit, 
may  by  contract  between  them- 
selves exclude  the  interference  of 
the  Court ;  and  by  express  con- 
tract provide  that  on  any  particular 
event  occurring,  one  party  shall 
exclude  the  other,  and  so  prevent 
the  interference  of  the  Court. 
Blakeney  v.  Dufaur^  15  Beav.  42. 

Where  however  a  dissolution  is 
sought,  or  has  already  taken  place, 
the  Court  of  Chancery  will  appoint 
a  receiver  if  there  has  been  any 
breach  of  duty  or  of  the  partner- 
ship contract  committed  by  one  of 
the  partners.  Thus  if  one  of  the 
partners  improperly  takes  posses- 
sion and  refuses  to  account  for  the 
partnership  effects  {Peacock  v. 
Peacock,  16  Ves.  49  ;  Milbank  v. 
Revelty  2  Mer.  405),  or  after  a 
dissolution  carries  on  trade  with 
the  partnership  effects  on  his  own 
account  {Harding  v.  Glover^  18 
Ves.  281),  or  excludes  his  copartner 
from  the  share  to  which  he  is  en- 
titled on  the  winding-up  of  the 
concern  {WUson  v.  Greenwood,  1 
Swanst.  483 ;  Kershaw  v.  Matthews, 
2  Russ.  62),  or  persists  in  collect- 
ing the  debts  after  having  agreed 
upon  the   dissolution  that   they 


should  be  collected  by  a  third 
party  {Davis  v.  Amer,  3  Drew,  64), 
a  receiver  will  be  appointed. 

So  likewise  where  surviving 
partners  insist  on  continuing  the 
partnership  business  with  the  assets 
of  a  deceased  partner,  the  repre- 
sentatives of  the  latter  will  be  en- 
titled to  have  a  receiver  appointed. 
Madgioick  v.  Wimble,  6  Beav.  495. 

Where  a  primd  facie  case  is 
made  out  for  obtaining  a  decree 
for  the  dissolution  of  a  partnership, 
the  Court  of  Chancery  will,  upcn 
an  interlocutory  application,  ap- 
point a  receiver  and  manager  until 
the  hearing.  Marsden  v.  Kaye,  30 
L.  T.  197. 

The  Court  of  Chancery  however 
will  not,  upon  a  motion  for  a  re- 
ceiver of  a  partnership,  determine 
the  questions  arising  between  the 
partners,  the  only  object  then 
being  to  protect  the  assets  until 
the  determination  of  the  rights  of 
the  parties.  Blakeney  v.  Dufavr, 
15  Beav.  40. 

Where  all  the  partners  are  dead, 
and  a  suit  is  instituted  by  their 
representatives,  a  receiver  will,  as 
a  matter  of  course,  be  appomted ; 
for  "where  there  is  a  copartner- 
ship there  is  a  confidence  between 
the  parties,  and  if  one  dies  the 
confidence  in  the  other  partner 
remains,  and  he  shall  receive ;  but 
when  both  are  dead,  there  is  no 
confidence  between  the  represen- 
tatives, and  therefore  the  Court 
will  appoint  a  receiver."  Per  Lord 
Kenyon,  M.  R.,  in  Philips  v. 
Atkinson,  2  Bro.  C.  C.  272. 

7.  Rights  of  Partners  against 
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ikird  Parties. — ^We  may  next  con- 
sider what  are  the  rights  of  part- 
ners against  third  parties.  And 
first,  as  to  the  mode  in  which  such 
rights  may  be  acquired. 

Where  a  person  obtains  an  ad- 
vance from  another  without  ascer- 
taining whether  it  is  made  by  him 
on  his  own  account,  or  on  behalf 
of  a  firm  of  which  he  is  a  member, 
the  debtor  will  become  hable  to 
the  firm  if  the  advance  were  made 
on  its  behalf.  Alexanders.  Barker^ 
2  Cromp.  &  J.  133 ;  Boswell  v. 
SmWiy  4  Carr.  &  P.  60 ;  Sims  v. 
BriUain,  4  B.  &  Ad.  375  ;  Sims 
V.  Brnid^  5  B.  &  Ad.  393 ;  Cooke 
V.  SeeUy,  2  Exch.  746. 

So  where  one  of  several  partners 
cither  sells  or  buys  goods  for  or  on 
behalf  of  the  partnership,  the  whole 
of  the  partners  may  sue  the  pur- 
chaser for  the  price,  or  the  vendor 
for  breach  of  his  contract.  Skinner 
Y.  Stocks,  4  B.  &  Aid.  437  ;  Bod- 
taell  T.  Redge,  1  Car.  &  P.  220 ; 
Coihay  Y.Fennell,  10  B.  &  C.  671 ; 
and  see  Agade  v.  Forbes,  14  Moo. 
P.  C.  C.  160. 

But  where  the  partners  sue  a 
person  for  goods  supplied  by  the 
ostensible  partner,  he  will  be  able 
to  set  o£P  against  the  demand  a 
debt  due  from  the  ostensible  part- 
ner. See  Siacey  v.  Beq/,  2  Esp. 
469  n.  There  it  appeared  that  the 
plaintiffs  had  entered  into  partner- 
ship as  grocers ;  and  it  was  agreed 
that  Boss  should  keep  the  shop  in 
iiifi  own  name  only.  Under  those 
circTimstances  he  sold  the  defen- 
dant partnership  goods  for  which 
the  action  was  brought.  The  de- 
fendant had  done  business  for  the 


plaintiff  Ross  on  his  own  account, 
and  not  on  account  of  the  part- 
nership, to  a  greater  amount  than 
the  demand  now  made  against  him 
by  the  partnership,  and  this  he 
now  offered  to  set  off.  This  was 
opposed  on  the  ground  of  the  de- 
mand accruing  in  different  capaci- 
ties, and  that  so  it  was  inadmissi- 
ble. It  was  held  however  by  Lord 
Kenyon,  C.  J.,  that  the  set-off  was 
good.  "The  pldntiffs,"  said  his 
Lordship,  "had  subjected  them- 
selves to  it  by  holding  out  false 
colours  to  the  world,  by  permitting 
Ross  to  appear  as  the  sole  owner. 
That  it  was  possible  the  defendant 
would  not  have  trusted  Ross  only  if 
he  had  not  considered  the  debt  due 
to  himself  as  a  security  against  the 
counter-demand."  See  also  S.  C. 
7  T.  R.  361  n. ;  George  v.  daggeit, 
7  T.  R.  359 ;  G(yrdm  v.  Ellis,  2  C. 
B.  821. 

An  action  may  be  maintained 
by  several  partners  of  a  firm  upon 
a  guarantee  given  to  one  of  them, 
if  there  be  evidence  that  it  was 
given  for  the  benefit  of  all.  Gar- 
reit  V.  ffandley,  4  B.  &  C.  664. 

A  guarantee  for  goods  addressed 
to  one  of  two  partners,  may  be  de- 
clared on,  as  given  to  both,  if  it 
appear  that  the  partner  to  whom  it 
was  addressed  did  not  carry  on  any 
separate  business  ( Walton  v.  Bod- 
son,  3  C.  &  P.  162),  but  a  guaran- 
tee not  addressed  to  any  one  must 
be  declared  on  as  given  to  the  party 
to  whom  or  for  whose  use  it  was 
delivered.  lb.;  Bud  see  Moller  y 
Lambert,  2  Campb.  548. 

Where  a  security,  whether  by 
specialty  {Arlington  v.  Merrick,  2 
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Wms.  Saund.  412  and  notes; 
Strange  v.  Lee,  3  East,  484 ;  Pern- 
berton  v.  Oakes,  4  Enss.  154 ;  Dance 
Y.  Oirdler,  1  Bos.  &  P.  N.  R.  34  ; 
Wright  y.  i^w^ireZ,  2  Bl.  934; 
Weston  V.  j5ar^  4  Taunt.  673  ; 
Chapman  v.  Beckinton,  3  Q.B.703), 
or  by  simple  contract  {Myers  v. 
^^^0,  7  T.  R.  254  ;  Dry  v.  Z^avy, 
10  Ad.&Ell.  30;  iS^^rfeir«n5«i«^- 
/(»t,  2  V.  &  B.  70 ;  Eollond  v.  Teed; 
7  Hare,  50),  is  given  to  a  firm  for 
fdtnre  advances,  if  it  is  intended 
to  remain  in  force  notwithstanding 
any  change  in  the  partnership,  it 
must  appear  either  by  express 
words  or  by  implication  that  such 
was  the  intention  of  the  parties, 
otherwise  upon  any  change  in  the 
partnership,  as  by  the  coming  in  of 
a  new  partner,  or  upon  the  death 
or  outgoing  of  one  of  the  old  part- 
ners, the  obligation  will  cease. 

The  principle  on  which  these 
cases  proceed  is  well  stated  in 
Siranger.Leey  3  EdiStyAS^.  There 
a  bond  given  by  the  defendant  af- 
ter reciting  that  Blyth  intended  to 
open  a  banking  account  with  Wal- 
wyn.  Strange  and  the  other  plain- 
tiffs as  his  bankers,  was  conditioned 
for  payment  to  them  of  all  sums 
from  time  to  time  advanced  to 
Blyth  at  the  banking-house  of  the 
said  Walwyn,  Strange,  etc.  It  was 
held  by  the  Court  of  King's  Bench 
that  on  the  death  of  Walwyn  such 
obligation  ceased  and  did  not  cover 
future  advances  made  after  another 
partner  was  taken  in,  and  that 
Blyth,  who  was  indebted  to  the 
house  at  the  death  of  Walwyn, 
having  afterwards  paid  off  the  ba- 
lance which  was  applied  at  the 


time  to  the  old  debt  incurred  in 
Walwyn's  lifetime,  the  defendant 
was  wholly  discharged  from  his 
obligation.  "The  Court,"  said 
Lord  Ellenhoroughy  C.  J.,  "will  no 
doubt  construe  the  words  of  the 
obligation  according  to  the  intent 
of  the  parties  to  be  collected  from 
them ;  but  the  question  is  what 
that  intent  was  ?  The  defendant's 
obligation  is  to  pay  all  sums  due 
to  *  ihem,*  on  account  of  their  ad- 
vances to  Blyth.  Now  who  are 
*  them '  but  the  persons  before  named, 
amongst  whom  is  Walwyn;  who 
then  constituted  the  banking-house, 
and  with  whom  the  defendant  con- 
tracted? The  words  will  admit 
of  no  other  meaning,  and  indeed 
with  respect  to  any  intent  which 
parties  entering  into  contracts  of 
this  nature  may  be  supposed  to 
have,  it  may  mrfsie  a  very  material 
difference  in  the  view  of  the  ob- 
ligor, as  to  the  persons  constituting 
the  house  at  the  time  of  entering 
into  the  obligation,  and  by  whom 
the  advances  are  to  be  made  to  the 
party  for  whom  he  is  surety.  For 
a  man  may  very  well  agree  to  make 
good  such  advances,  knowing  that 
one  of  the  pwtners  on  whose  pru- 
dence he  relies  will  not  agree  to 
advance  money  improvidently.  The 
characters  therefore  of  the  several 
partners  inay  form  a  material  up- 
gredient  in  the  judgment  of  the  ob- 
ligor upon  entering  into  such  an 
engagement,^^  See  also  Barclay  v. 
Lucas,  1  T.  R.  291;  Simson  v, 
Cooke,  1  Bing.  452 ;  Simson  v.  Ing- 
ham, 2  B.  &  C.  65 ;  Leadley  v. 
Evans,  2  Bing.  32  ;  Saunders  v. 
Tayhr,d  B.  &  C,  35;  Orou^sSoap 
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Company  y.  Cooper^  8  C.  B.  (N.  S.) 
800. 

With  regard  to  a  guarantee  to 
or  for  a  finn,  see  19  &  20  Vict.  c. 
97,  8.  4. 

"With  regard  to  the  mode  in 
which  the  rights  of  a  partnership 
against  third  persons  may  be  de- 
termined,  it  may  be  remarked  that 
one  of  the  partners  may  in  the  ab- 
sence of  fraud  release  third  par- 
ties from  their  liability  to  the  firm 
(Wallace  y.  Kelsall,  8  Dowl.  841), 
and  payment  of  a  partnership  debt 
to  one  of  the  partners  is  as  valid  as 
a  payment  to  all,  even  after  disso- 
lution (Porter  v.  Taylor,  6  Mau. 
&  Selw.  156),  and  although  there 
be  a  clause  in  the  deed  of  dissolu- 
tion, according  to  which  another 
partner  is  to  receive  the  debts. 
King  v.  Smi^,  4  Car.  &  P.  108. 
So  one  partner  may  give  time  to  a 
debtor  of  the  firm,  as  by  taking 
his  acceptance  {Tomlin  v.  Law- 
rence, B  Moo.  &  P.  555  ;  6  Bing. 
376),  or  he  may  by  some  act  of  his 
own  prevent  the  partnership  from 
suing  because  it  would  be  uncon- 
scientious for  himself  to  do  so.  See 
Jacaud  v.  French,  12  East,  317 ; 
there  Jacaud  and  Blair,  after  in- 
dorsing a  bill  to  Jacaud  and  Gor- 
don, received  securities  from  the 
drawer,  in  order  to  take  up  and 
liquidate  the  bill,  but  they  applied 
them  to  their  own  purposes.  It 
was  held  by  Lord  Ellmlorough, 
C.  J.,  that  Jacaud  and  Gordon 
could  not  sue  the  acceptor  on  the 
bilL  "It  is  impossible,"  said  his 
Lordship,  "to  sever  the  individua- 
lity of  the  person.  Jacaud,  being 
a  partner  with  Blair,  must  be  con- 


sidered as  having,  together  with 
Blair,  received  money  from  the 
drawers  to  take  up  this  very  bill. 
How  then  can  he,  because  he  is 
also  a  partner  with  Gordon  in  an- 
other house,  be  permitted  to  con- 
travene his  own  act^  and  sue  upon 
this  bill,  which  has  been  already 
satisfied  as  to  him  ? "  See  also 
Richmond  v.  Heapy,  1  Stark.  202  ; 
Sparrow  v.  Ghieman,  9  B.  «&  C.  241 ; 
Jones  V.  Young,  ib.  532  ;  l^allace 
V.  Keleall,  7  Mees.  &  W.  264  ; 
Gordon  v.  Ellis,  2  C.  B.  821. 

8.  Dissolution  of  Partnership, 
when  and  how  it  may  he  effected. — 
Partnership  may  be  dissolved  in 
various  ways :  (1)  By  operation  of 
law.  (2)  By  the  partners  them- 
selves, or  some  of  them.  (3)  By 
the  decree  of  a  court  of  equity. 

1st.  As  to  dissolution  of  th>e  part- 
nership by  operation  of  law. 

A  dissolution  will  take  place 
when  a  person  has  lost  his  capa- 
city to  act  sui  Juris,  in  consequence 
of  his  having  been  outlawed,  or 
convicted  and  attainted  of  felony 
or  treason,  and  it  seems  moreover 
the  Crown  thereupon  becomes  en- 
titled not  merely  to  the  shai-e  of 
the  oflFending,  but  also  to  that 
of  the  innocent  partner,  for  by 
an  absurd  doctrine  stiU  existing, 
though  practically  obsolete,  it  is 
held  that  as  it  is  beneath  the  dig- 
nity of  the  Crown  to  become  a 
tenant  in  common,  or  joint-tenant 
of  anything  with  a  subject,  it  is 
therefore  entitled  to  the  whole  by 
virtue  of  its  prerogative.  2  Black. 
Comm.  409 ;  Wats.  Partn.  377  ; 
Coll.  Partn.  71. 
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The  marriage  of  a  female  part- 
ner will  of  itself  operate  as  a  disso- 
lution of  the  partnership,  because, 
in  the  absence  of  any  contract  re- 
serving her  personal  property  to 
her  separate  use,  it  will  belong  to 
her  husband  absolutely,  and  he 
cannot  be  forced  upon  the  firm  as 
a  partner ;  and  moreover  upon  her 
marriage,  except  as  regards  pro- 
perty settled  to  her  separate  use, 
she  becomes  incapable  of  binding 
herself  by  any  contract.  See  iW 
rot  V.  Bumand,  4  Buss.  247,  260  ; 
2  Bligh,  N.  S.  215  ;  Wrexham  t. 
ffudlesfon,  1  Swanst.  517  n. 

A  general  assignment  by  one  or 
more  of  the  partners  will  operate  as 
a  dissolution  of  a  partnership  car- 
ried on  for  no  definite  period,  and 
therefore  determinable  at  will ;  and 
it  seems,  even  where  the  partnership 
is  for  a  definite  period,  if  an  assign- 
ment is  hondfide  made  within  that 
period,  the  same  result  will  follow 
{Heath  v.  Sansom,  4  B.  &  Ad.  172 ; 
Ex  parte  Barrotv,  2  Rose,  252) ;  for 
in  neither  case  can  the  purchaser  be 
compelled  to  become  a  partner,  nor 
can  the  other  partners  be  compelled 
to  receive  him  as  such,  and  if  they- 
do  BO,  a  new  partnership  will  be 
formed. 

The  Roman  law  seems  to  have 
been  the  same  in  this  respect. 
"Si  quis  ex  sociis,  mole  debiti 
praegravatus,  bonis  suis  cesserit, 
et  ideo  propter  publica  aut  pri- 
vata  debita^  substantia  ejus  ve- 
neat,  solvitur  societas :  sed,  hoc 
casu,  si  adhuc  consentiant  in  so- 
cietatem,  nova  videtur  incipere 
societas."  Inst.  Lib.  3,  tit.  26, 
§8. 


Upon  the  same  principle,  if  a 
separate  creditor  of  one  partner 
take  in  execution  the  whole  or 
part  of  the  partnership  effects,  he 
thereupon  becomes  by  operation  of 
law  a  tenant  in  common  thereof 
with  the  other  partners,  and  the 
partnership  will  be  thereupon,  ei- 
ther wholly  or  partially,  dissolved, 
and  upon  a  sale  under  the  execu- 
tion the  purchaser  merely  stands 
in  the  place  of  the  execution  cre- 
ditor, and  is  not  a  partner,  but  a 
mere  tenant  in  common  with  the 
other  partners.  Fox  v.  Hanhwry^ 
Cowp.  445  ;  Sk^  V.  Hartooody  2 
Swanst.  585  n. ;  DuUon  v.  Mor- 
rison,  17  Ves.  193 ;  Waters  v. 
Taylor y  ante,  p.  329 ;  Holroyd  v. 
Wyatty  1  De  Gex  &  Sm.  125  ;  Ha- 
hershon  v.  Blurton,  1  De  G.  &  Sm. 
121  ;  Agnail  v.  Ths  Londofi  and 
North-western  Railway  Company, 
11  Hare,  325. 

The  insolvency  or  bankruptcy 
of  one  or  more  of  the  partners  will 
of  necessity  operate  as  a  dissolu- 
tion of  the  partnership,  for  as  the 
property  of  a  bankrupt  passes  to 
his  assignees  he  becomes  unable 
to  fulfil  the  partnership  contract, 
and  with  regard  to  the  assignees, 
the  solvent  partners  are  not  obh'ged 
to  admit  them  into,  and  their  own 
duties  will  not  allow  them  to  cany 
on,  the  partnership  {Fox  v.  Han- 
bury,  Cowp.  445 ;  Ex  parte  Smilh, 
5  Ves.  295  ;  Wilson  v.  Oreentvood, 
1  Swanst.  471, 482, 483 ;  Orateshay 
V.  Collins,  15  Ves.  218,  228) ;  and 
in  the  event  of  bankruptcy,  the 
dissolution  which  takes  effect  im- 
mediately upon  the  adjudication 
will  have  relation  back  to  the  act 
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of  bankruptcy.  Barker  v.  Ooodair^ 
11  Ves.  83  ;  Button  v.  Morrison, 
17  Ves.  193,  203,  204  ;  Fox  v. 
Hanhury,  Cowp.  445  ;  Harvey  v. 
Crkkett,  5  Maiu  &  Selw.  336; 
Thomason  v.  Frere,  10  East,  418. 

Where  partners  are  the  subjects 
of  different  countries,  it  seems  that 
a  declaration  of  war  between  those 
countries  will  ipso  facto  dissolve 
the  partnership,  not  only  because 
one  alien  enemy  cannot  make  a 
contract  binding  upon  the  other, 
but  because  it  is  the  inevitable  re- 
sult arising  from  the  new  relations 
created  by  war,  that  it  becomes 
unlawfiil  to  have  any  communica- 
tion or  trade  with  each  other  as 
being  enemies;  in  effect,  in  the 
words  of  Chancellor  Kmty  a  state 
of  war  creates  disabilities,  imposes 
restraints,  and  exacts  duties  alto- 
gether inconsistent  with  the  con- 
tinuance of  that  relation.  A  part- 
nership formed  between  aliens 
must  at  once  be  defeated  when 
they  become  alien  enemies.  They 
can  no  more  assist  each  other  than 
if  they  were  palsied  in  their  limbs, 
or  bereft  of  their  understandings 
by  the  visitation  of  Providence. 
Oruwold  V.  Waddmffton,  16  Johns. 
438,  488,  492. 

Lastly,  a  partnership,  although 
it  may  have  been  entered  into  for 
a  definite  period  and  between  many 
persons,  will  be  dissolved  upon  the 
death  of  one  of  them,  unless  there 
be  an  express  stipulation  to  the 
contrary  {Gillespie  v.  Hamilton^  3 
Madd.  254;  Crawehay  v.  Maule^ 
anU,  310;  Bell  v.  Nevin,  15  W. 
E.  (V.  C.  W.)  85);  and  this  wUl 
take  place  at  that  time  with  re- 


spect to  the  other  partners  and  to 
third  persons,  irrespective  of  the 
consideration  whether  they  have 
had  notice  thereof  or  not.  Vulliamy 
V.  NolU,  3  Mer.  593,  614. 

2nd.  As  to  the  dissolution  of  part- 
nership by  the  partners  themselves. 
It  is  clear  that  although  a  part- 
nership may  have  been  entered 
into /or  a  limited  period^  it  may  be 
dissolved  by  the  consent  of  all 
(clearly  and  unconditionally  ex- 
pressed. Hall  V.  Hall,  12  Beav. 
414);  though  it  is  not  necessary 
that  the  notice  should  be  formal 
{Pearce  v.  Lindsay,  3  De  6.  Jo.  & 
Sm.  139) ;  but  not,  it  seems  by 
the  mere  will  of  one  of  the 
partners.  Peacock  v.  Peacock,  16 
Ves.  56 ;  Orawsliay  v.  Maule,  ante, 
p.  310. 

Where,  however,  no  time  has 
been  fixed  for  its  duration,  it  is 
considered  to  be  a  mere  partner- 
ship at  will,  and  may  consequently 
be  dissolved  upon  one  or  more  of 
the  partners  giving  proper  notice 
to  the  others.  Master  v.  Kirton,  3 
Ves.  74 ;  Miles  v.  Thomas,  9  Sim. 
606—609 ;  Nerot  v.  Burnand,  4 
Russ.  247—260  ;  2  Bligh.  N.  S. 
215.  And  where  a  bill  is  filed  by 
one  of  the  partners  seeking  a  dis- 
solution, such  partnership  will  be 
dissolved  as  fipom  the  filing  of  the 
bill.  Shepherd  v.  AlUn,  83  Beav. 
577. 

It  seems,  however,  that  we  have 
not  adopted  the  distinction  of  the 
Roman  law,  that  such  dissolution 
ought  to  be  made  at  a  seasonable 
time.  Mr.  Swanston,  indeed,  in 
his  note  to  Grawshay  v.  Maule,  1 
Swanst.  512,  has  observed  that  in 
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one  instance  the  Court  of  Chancery 
seems  to  have  assumed  jurisdiction 
to  qualify  the  right  of  renuncia- 
tion, by  reference  to  that  distinc- 
tion. The  case  alluded  to  is  that 
of  Chavany  v. .  Van  Sommer,  3 
Woodeson,  Lect.  416  n.  Lord 
Eldan^  however,  in  a  well-known 
case,  was  clearly  of  a  different 
opinion.  "  With  regard,'*  said  his 
Lordship,  "to  what  has  passed 
since,  the  question  was  much  agi- 
tated at  the  bar,  whether  this  part- 
nership is  now  dissolved  by  the 
notice  in  writing  from  the  defen- 
dantj  that  ttom  and  after  the  date 
of  that  notice  the  partnership 
should  be  considered  dissolved. 
The  plaintiff  insists  that  it  is  not 
dissolved ;  and  that  it  can  be  dis- 
solved only  upon  reasonahh  notice. 
I  have  always  takefi  iJie  rule  to  he, 
that  in  the  case  of  a  partnership 
not  existing  as  to  its  duration  by  a 
contract  between  the  parfieSy  eitJier 
party  has  the  power  of  determining 
it  when  he  may  think  j^oper,  sub- 
ject to  a  qualification  I  shall  men- 
tion. There  is,  it  is  true,  incon- 
venience in  this  ;  but  what  would 
be  more  convenient  ?  In  the 
case  of  a  partnership  expiring  by 
effluxion  of  time,  the  parties  may, 
by  previous  arrangement,  provide 
against  the  consequences :  but 
where  the  partnership  is  to  endure 
so  long  as  both  partners  shall  live, 
all  the  inconvenience  from  a  sud- 
den determination  occurs  in  that 
instance  as  much  as  in  the  other 
case.  I  cannot  agree  that  reason- 
able notice  is  a  subject  too  thin  for  a 
jury  to  act  upoti;  as  in  many  cases 
juries  and  courts   do    determine 


what  is  reasonable  notice.  TTith 
regard  to  the  determination  of  con- 
tracts upon  tlie  holding  of  lands, 
when  tenancy  at  will  was  more 
known  than  it  is  now,  the  relation 
might  be  determined  at  any  time, 
not  as  to  those  matters  which, 
during  the  tenancy,  remained  a 
common  interest  between  the 
parties:  but  as  to  any  new  con- 
tract the  will  might  be  instantly 
determined.  When  that  interest 
was  converted  'into  the  tenancy 
from  year  to  year,  the  law  fixed 
one  positive  rule  for  six  months' 
notice :  a  rule  that  may  in  many 
eases  bo  very  convenient ;  in 
others,  that  of  nursery-groundf? 
for  instance,  most  inconvenient. 
As  to  trades  in  general,  there  is 
no  rule  for  the  determination  of 
partnership ;  and  I  never  heard  of 
any  rule  with  regard  to  different 
branches  of  trade ;  and,  supposing 
a  rule  for  three  months'  notice, 
that  time  might  in  one  case  be 
very  large  ;  and  in  another,  in  the 
very  same  trade,  unreasonably 
short. 

"  I  have,  therefore,  always 
understood  the  rule  to  be,  that  in 
the  absence  of  express  contract  the 
partnership  may  be  determined, 
when  either  party  thinks  proper ; 
but  not  in  this  sense,  that  there  is 
an  end  of  the  whole  concern.  All 
the  subsisting  engagements  must 
be  wound  up;  for  that  purpose 
they  remain  with  a  joint  interest ; 
but  they  cannot  enter  into  other 
engagements.  This  being  the  im- 
pression upon  my  mind,  I  had 
some  apprehension  from  the  turn 
of  the  discusjjion  here,  that  some 
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different  doctrine  might  have  fallen 
from  the  Court  at  Ouildhall ;  but 
upon  inquiry  from  the  Lord  Chief 
Justice  as  to  his  conception  of  the 
role,  I  have  no  reason  to  believe 
that  if  this  notice  had  been  given 
before  the  trial,  the  juiy  would  not 
have  been  directed  to  find  ihat 
the  partnership  was  by  the  de- 
livery of  that  paper  dissolved." 
J^eaeack  v.  Peacock,  16  Yes.  5C. 
See  also  FeaOierstmhaugh  v.  Fm^ 
tricky  17  Ves.  298—308,  809; 
Cratvshay  v.  Maule,  1  Swanst. 
495—508. 

It  may  be  here  mentioned  that 
although  a  certain  number  of  part- 
ners have  the  power,  under  the 
articles  of  pturtnership,  of  expelling 
one  of  their  number,  and  taking  to 
his  share  at  a  valuation,  still  that 
power  must  be  exercised  in  good 
faith,  and  not  against  the  truth 
and  honour  of  the  contract,  inas- 
much as  it  must  be  understood  to 
existy  not  for  the  benefit  of  any 
particular  partners,  but  for  the 
benefit  of  the  whole  society  or 
partnership,  and  it  cannot,  ther^ 
fore  be  exercised  merely  to  enable 
the  continuing  partners  to  appro- 
priate to  themselves  the  share  of 
the  expelled  partner  at  a  fixed 
value  less  than  the  true  value. 
See  Blisset  v.  Daniel,  10  Hare, 
493,  where  it  was  held  that  such  a 
power  of  expulsion  was  not  pro- 
perly exercised  at  the  exclusive 
instance  of  one  partner,  and  in 
consequence  of  his  representation 
to  the  other  partners,  made  with- 
out the  knowledge  and  behind  the 
back  of  the  partner  who  was  ex- 
pelled, and  without  giving  to  such 


partner  the  opportunity  of  stating 
his  case  and  removing  any  mis- 
understanding on  the  part  of  his 
copartners.  And  see  AWmsen  v. 
Borrks,  15  W.  E.  (V.  C.  M.) 
739. 

Next,  a  partnership  may  expire 
by  the  ef9ux  of  the  time  fixed  upon 
by  the  partners  for  the  limit  of 
its  duration.  Featheratorihatigh  v. 
FenuncJc,  17  Ves.  228.  And  where 
after  a  partnership  has  expired  by 
efflux  of  time,  the  business  is  still 
carried  on  by  the  partners,  it  will 
be  considered  as  a  new  partnership 
for  an  indefinite  period,  deter- 
minable immediately  at  the  will 
of  any  of  the  partners,  although 
under  the  original  articles  of  part- 
nership notice  for  a  dissolution  of 
so  many  months  are  requisite. 
FeaihersUmhaugh  v.  Fentvick,  17 
Ves.  298—307. 

A  partnership  may  also  expire 
by  the  thing  constituting  the  sub- 
ject-matter of  the  contract  ceasing 
to  exist.  For  instance,  suppose 
two  persons  buy  a  ship  to  be  em- 
ployed by  them  for  their  mutual 
profits  as  partners,  and  the  ship 
be  afterwards  lost,  the  partnership 
would  necessarily  be  at  an  end. 
"  Neque  enim  ejus  rei  quce  jam 
nulla  sit,  quisquam  s(5cius  est." 
Dig.  Lib.  xvii.  tit.  2, 1.  63,  §  10. 

The  same  result  will  follow  on 
the  termination  of  the  business, 
for  which  solely  the  contract  of 
partnership  was  entered  into.  For 
example,  if  two  merchants  have 
contracted  a  partnership  to  buy  a 
lot  of  goods  and  to  sell  them  at  a 
particular  place,  it  is  clear  that  the 
partnership  will  terminate  when 
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they  have  sold   them  all    there. 
Poth.  Partn.  §  143. 

3rd.  As  to  dissolution  by  decree 
of  the  court  of  equity.  Although  a 
partnership  may  not  be  dissolvable 
by  the  operation  of  law,  or  by  the 
parties  themselves,  it  may,  upon  a 
proper  case  being  made  out,  be 
dissolved  by  a  court  of  equity. 

In  the  first  place,  it  may  be  dis- 
solved from  its  commencement, 
where  it  originated  in  fraud,  mis- 
representation, or  oppression.  Colt 
v.  Wollaston,  2  P.  Wms.  154 ;  Green 
V.  Barrett,  1  Sim.  45  ;  Rawlins  v. 
Wickharr^,  1  Giff.  855  ;  3  De  G.  & 
Jo.  304  ;  Jauncey  v.  Knowles,  29 
L.  J.  (Ch.)  95.  See  also  Tattersall 
V.  Oroote,  2  Bos.  &  P.  131  ;  Ex 
parte  Broome,  1  Rose,  69 ;  Oldaker 
V.  Lavender,  6  Sim.  239  ;  ffue  v. 
RicMrds,  2  Beav.  305. 

Another  ground  upon  which  the 
Court  will  dissolve  a  partnership, 
in  its  origin  unobjectionable,  is 
the  gross  misconduct  of  one  of  the 
partners,  amounting  to  a  want  of 
good  faith,  which  is  necessary  to 
carry  on  the  partnership  concern 
(CJiapmanY. Beach,  1  J.& W.  594), 
as,  for  instance,  where  a  partner 
raises  money  for  his  private  use 
on  the  credit  of  the  partnership 
firm  {Marshall  y.  Colman,  2  J.  & 
W.  268);  or  in  the  case  of  a  firm  of 
solicitors,  where  one  of  them  frau- 
dulently sells  out  trust  funds  and 
applies  the  produce  to  his  own  use 
{Essell  y.Hayward,  30  Beav.  158); 
or  the  conduct  of  one  partner 
amounts  to  an  entire  exclusion  of 
another  from  his  interest  in  the 
partnership  {Goodman  v.  Whit- 
conih,  1  J.  &  W.  593),  or  if  he 


receives  moneys  and  does  not  enter 
the  receipts  in  the  books,  or  if  he 
does  not  leave  them  open  to  the 
inspection  of  the  partners  (7^.;  and 
see  Smith  v.  Mules,  9  Hare,  556— 
569  ;  Smith  v.  Jeyes,  4  Beav.  503 
— 505)  ;  or  it,  conti-ary  to  the  opi- 
nion and  wish  of  his  partner,  he 
allows  a  person  to  draw  bills  upon 
the  partnership,  and  directs  them 
to  be  paid  out  of  the  joint  effects 
of  the  partnership.  Master  v.  Kir- 
ton,  3  Ves.  74,  So  where  the  con- 
duct of  one  of  the  partners  is  such 
as  to  prevent  theconcem  from  being 
carried  on  according  to  the  contract 
Waters  v.  Taylor,  2  V.  &  B.  804 ; 
Smith  V.  Jeyes,  4  Beav.  503;  Harri- 
son V.  Tennant,  21  Beav.  482. 

The  same  result  follows,  when 
from  misconduct  in  both  par- 
ties the  partnership  cannot  be 
properly  carried  on.  Thus  it  is 
stated  in  7  Jarman's  Conveyancing, 
p.  83,  upon  the  authority  of  a  MS. 
case.  Be  Berenger  v.  Hammel,  cor. 
Sir  L.  Shadwell,  V.  C,  13th  Nov. 
1829,  that  violent  and  lasting  dis- 
sension, as  where  the  parties  reftise 
to  meet  each  other  upon  matters  of 
business — a  state  of  things  which 
precludes  the  possibility  of  the 
partnership  frt)m  being  conducted 
with  advantage— will  be  a  sufficient 
ground  for  a  court  of  equity  to 
decree  a  dissolution.  And  see 
Baxter  v.  West,  1  Drew.  &  Sm. 
173;  Watney  Y.Wells,  SO  Be^Y.bG; 
2  Law  Eep.  Ch.  App.  250  ;  Pease 
V.  ffewitt,  31  Beav.  22 ;  Lecny  v. 
Shout,  33  Beav.  582. 

But  the  Court  will  not  decree  a 
dissolution  for  slight  misconduct 
(especially  if  there  has  been  aoqni- 
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esoence),  or  on  the  gronnd  of  mere 
ill  temper  on  the  part  of  one  of  the 
partners.  "  Where  partners  diflFer," 
says  Lord  Eldm,  "  as  they  some- 
times do  when  they  enter  into  a 
different  kind  of  partnership,  they 
should  recollect  that  they  enter 
into  it  for  better  and  worse,  and 
this  Conrt  has  no  jurisdiction  to 
make  a  separation  between  them, 
becanse  one  is  more  sullen  or  less 
good-tempered  than  the  other. 
Another  Conrt,  in  the  partnership 
to  which  I  have  alluded,  cannot, 
nor  can  this  Court  in  this  kind  of 
partnership,  interfere,  unless  there 
is  a  cause  of  separation,  which  in 
the  one  case  must  mnount  to  down- 
right cruelty,  and  in  the  other 
must  be  conduct  amounting  to  an 
entire  exclusion  of  the  other  part- 
ner from  his  interest  in  the  part- 
nership." Ooodman  y.  Whitcomh, 
IJ.  &  W.  592 ;  and  see  Wray  t. 
ffuichmson,  2  My.  &  K.  235  ; 
Asik  Y.  WrigJU,  23  Beav.  77. 

Nor  will  a  court  of  equity  upon 
the  application  of  a  partner  whose 
own  misconduct  alone  is  the  cause 
of  the  partners  not  being  able  to 
act  together  with  harmony,  make 
a  decree  for  a  dissolution  upon  the 
ground  of  the  impossibility  of  their 
being  able  to  act  together,  when  he 
himself  is  the  cause  of  such  im- 
possibility. Harrison  v.  Tmnant^ 
21  Beay.  493,  494  ;  Fairthmie  y. 
WesUm,  3  Hare,  387. 

The  Court,  however,  will  dis- 
solve a  partnership  in  some  cases 
where  no  personal  blame  attaches 
upon  any  of  the  partners,  as,  for 
instance,  where  it  has  become  im- 
possible to  carry  it  on  according 


to  the  intent  and  meaning  of  the 
contract,  as  in  Baring  y.  Z>wr,  1 
Cox,  213,  where  the  partnership 
was  originally  instituted  for  spin- 
ning cotton  under  a  patent,  which 
totally  failed  and  was  entirely  given 
up.  Lord  Kenyan  decided  that  if 
on  a  reference  to  the  Master  it  was 
reported  that  the  partnership  could 
not  be  carried  on,  he  would  direct 
the  premises  to  be  sold,  and  would 
dissolve  the  copartnership.  See 
also  Pearce  v.  Pipers  17  Yes.  1  ; 
Buckley  v.  Caler,  cited  17  Yes.  11, 
15,  16  ;  and  in  Beaumont  v.  Mere- 
dUh,  3  Y.  «&  B.  180,  181  ;  Eeeve  v. 
Parkins,  2  J.  &  W.  390. 

The  Court  of  Chancery  has  also 
jurisdiction  to  dissolve  a  partner- 
ship of  which  the  business  cannot 
be  carried  on  at  a  profit  without 
further  capital,  each  partner  hav- 
ing contributed  his  share  of  capi- 
tal ;  and  it  is  not  necessary  to 
show  that  the  concern  is  embar- 
rassed. Jennings  v.  Baddeley,  3 
K.  &  J.  78. 

A  fortiori  if  the  firm  be  already 
insolvent.  Bailey  v.  Ford,  13  Sim. 
495. 

Another  ground  upon  which  the 
Court  will  dissolve  a  partnership  is 
the  incurable  insanity  of  one  of  the 
partners  {Sayer  v.  Bennet,  1  Cox, 
107  ;  Kirby  v.  Carr,  3  Y.  &  C.  Ex- 
cheq.  Ca.  184  ;  Wrexham  v.  Hud- 
lesion,  1  Swanst.  514  n. ;  Jofies 
v.  Noy,  2  My.  &  K.  125),  for  as 
Lord  Kenyon  has  well  observed, 
"where  there  are  two  partners, 
both  of  whom  are  to  contribute 
their  skill  and  industiy  in  carrying 
on  the  trade,  the  insanity  of  one 
of  them,  by  which  he  is  rendered 
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incapable  to  contribute  that  skill 
and  industry  on  his  part,  is  a  good 
ground  to  put  an  end  to  the  part- 
nership, not  by  the  authority  of 
either  of  the  partners,  but  by  ap- 
,  plication  to  a  court  of  justice,  and 
this  for  the  ss^e  of  the  partner 
who  is  rendered  incapable  as  well 
as  of  the  other  ;  for  it  would  be  a 
great  hardship  upon  a  person  so 
disordered,  if  his  property  might 
be  continued  in  a  business  which 
he  could  not  control  or  inspect, 
and  be  subject  to  the  imprudence 
of  another."  Sayer  v.  Bmmt, 
Mont.  Part.  vol.  i.  Appen.  p.  18  ; 
1  Cox,  107  ;  Leaf  v.  CoUSy  1  De 
G.  Mac.&  G.  171,  417  ;  Rowlands 
V.  Evans,  30  Beav.  302. 

Permanent  insanity,  however,  at 
the  time  when  the  relief  is  sought 
must  be  clearly  proved ;  for  if  it 
appears  to  be  doubtful  whether  it 
may  not  be  of  a  temporary  naiaire, 
an  inquiry  or  issue  will  be  directed 
{Sayer  v.  Bennel,  1  Cox,  107 ;  Besch 
V.  Frolich,  1  Ph.  175  ;  Anon.  2  K. 
&  J.  441) ;  proof  however  of  a  per- 
son having  been  found  a  lunatic 
under  a  commission  will  be  con- 
clusive evidence  in  a  suit  for  the 
dissolution  of  a  partnership.  Milne 
V.  Bartkt,  3  Jur.  358. 

On  a  bill  to  dissolve  a  partner- 
ship upon  the  ground  of  the  lunacy 
of  a  partner,  the  Court  will  not, 
unless  there  be  a  stipulation  for  dis- 
solution in  such  an  event  at  a  par- 
ticular time  [Pagshata  v.  Parker, 
10  Beav.  532),  make  its  decree  re- 
trospective even  to  the  filing  of 
the  bill,  still  less  to  the  time  when 
the  defendant  first  became  inca- 
pable of  attending  to  business.   See 


Besc^i  V.  Frolich,  1  Ph.  172,  in 
which  case  on  its  being  urged  that 
the  Court  ought  to  decree  a  disso- 
lution from  the  time  when  the  lu- 
nacy commenced,  Lord  GotUngham 
observed,  "  How  can  that  be  ? 
Suppose  the  plaintiff  became  in- 
solvent. The  lunatic  would  be 
bound,  notwithstanding  this  retro- 
spective decree,  to  pay  the  partner- 
ship debts  contracted  during  the 
time  that  the  business  continued 
to  be  carried  on  in  the  joint  names. 
Besides,  it  must  be  remembered 
that  there  are  three  considerations 
between  partners.  The  share  of 
each  in  the  capital ;  the  share  of 
each  in  the  goodwill ;  and  the 
labour  which  each  undertakes  to 
devote  to  the  business.  Your  ar- 
gument is,  that  because  one  of 
ttiese  considerations  fails,  you  are 
entitled  from  that  time  to  take  to 
yourself  the  whole  benefit  of  the 
other  two ;  and  that  too  while 
your  partner  remains  jointly  liable 
for  the  debts  of  the  partnership 
during  the  intermediate  period. 
How  can  that  be  right  ?  It  would 
be  contrary  to  all  principles  of 
justice."  See  also  Sander  v.  San- 
der, 2  Coll.  276. 

It  seems  that  the  costs  of  a  suit 
for  the  dissolution  of  a  partnership 
on  the  ground  that  the  defendant 
has  become  a  lunatic,  though  not 
found  so  by  inquisition,  will,  after 
decree  declaring  the  partnership 
dissolved,  be  ordered  to  be  paid 
out  of  the  partnership  fimds. 
Jones  V.  Welch,  1  K.  &  J.  765. 

Where  a  partnership  is  deter- 
minable on  one  of  the  partners 
giving  notice  to  the  other,  he  may 
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give  notice  effectually  notwith- 
standing his  copartner  is  insane. 
Eoherlsan  v.  Loehk^  15  Sim.  285  ; 
Melkrsh  v.  Keen,  27  Beav.  286. 

By  the  Lunacy  Regulation  Act, 
16  &  17  Vict  c.  70,  s.  123,  it  is 
enacted  that  "where  a  peraon  being 
a  member  of  a  copartnership  firm, 
becomes  lunatic,  the  Lord  Chan- 
cellor may  by  order  made  on  the 
application  of  the  partner  or  part- 
ners of  the  lunatic,  or  of  such  other 
person  or  persons  as  the  Lord 
Chancellor  shall  think  entitled  to 
require  the  same,  dissolve  the  part- 
nership; and  thereupon,  or  upon  a 
dissolution  of  the  partnership  by 
decree  of  the  Court  of  Chancery, 
or  otherwise  by  due  course  of  law, 
the  committee  of  the  estate,  in  the 
name  and  on  behalf  of  the  lunatic, 
may  join  and  concur  with  such 
other  person  or  persons  in  dispos- 
ing of  the  partnership  property,  as 
well  real  as  personal,  to  such  per- 
sons, upon  such  terms,  and  in  such 
manner,  and  may  and  shall  execute 
and  do  such  conveyances  and  things 
for  effectuating  this  present  provi- 
sion, and  apply  the  moneys  payable 
to  the  lunatic  in  respect  of  his 
share  and  interest  in  the  copart- 
nership, in  such  manner  as  the 
Ijord  Chancellor  shall  order." 

When  the  court  of  equity  dis- 
solves a  partnership,  it  will  deter- 
mine all  the  rights  of  the  partners 
inter  se :  for  instance,  it  will  in  a 
proper  case  direct  the  return  of 
the  whole  or  part  of  a  premium  for 
entering  into  the  partnership.  See 
Astle  v.  Wrighty  23  Beav.  77 :  there 
the  defendant  agreed  to  pay  £1000 
for  a  share  in  the  plaintiff's  busi- 


ness of  a  surgeon  in  a  partnership 
for  fourteen  years.  The  partners 
disagreed,  and  the  partnership  was 
dissolved  by  the  Court  with  the 
assent  of  both  parties.  Sir  Jolm 
Bomillj/,  M.  R.,  held  that  as  there 
were  faults  on  both  sides,  a  due 
proportion  of  the  premium  ought 
to  be  returned.  "  There  are  cer- 
tainly," said  his  Honour,  "  cases 
where  Lord  Eldon  thought  that 
this  Court  could  not  entertain  a 
bill  for  a  return  of  the  premium, 
and  that  the  party  must  be  left  to 
an  action  at  law*  But  this  cer- 
tainly is  not  the  way  in  which  in 
modem  times  cases  of  dissolution 
of  partnership  have  been  dealt 
with,  and  at  the  bar  I  have  ob- 
tained, and  since  leaving  the  bar 
I  have  made  orders  for  dissolving 
partnerships,  in  which  all  the 
rights  of  parties  have  been  deter- 
mined in  this  Court,  including  the 
return  of  the  premium,  wholly  or 
in  part,  and  the  parties  have  not 
been  left  to  work  out  any  por- 
tion of  their  rights  at  law,  the 
whole  of  them  having  been  deter- 
mined here.  The  rule  in  which  I 
have  followed  other  judges,  is  this : 
— that  in  the  absence  of  any  fraud 
or  gross  misconduct  on  either  side, 
and  where  the  continuation  of  the 
partnership  has  become  impossible 
by  reason  of  incompatibility  of 
temper,  or  other  causes  springing 
from  the  parties  themselves  and 
not  accompanied  by  circumstances 
which  are  controlled  by  the  con- 
tract, I  have  treated  the  premium 
as  having  been  paid  for  the  whole 
term  of  the  partnership  5  I  have 
apportioned  so  much  of  it  as  be- 
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longed  to  the  period  the  partner- 
ship had  lasted,  and  have  ordered 
a  return  of  the  rest.  Here  a  pre- 
mium of  £1000  (£500  paid  down 
and  £500  by  instalments)  was  to 
be  given  for  a  partnership  of  four- 
teen years,  and  therefore  one- 
fourteenth  part  of  £1000  is,  in  my 
opinion,  attributable  to  each  year. 
The  interest  of  the  part  paid  is  not 
to  be  accounted  for,  because  this 
was  according  to  the  contract^  and 
was  the  property  of  the  person  who 
received  it."  See  also  Baring  v. 
Dix,  1  Cox,  213 ;  Akhurat  v.  Jack- 
son,  1  Swanst.  85  ;  1  Wils.  C.  C. 
47  ;  FreeJand  v.  Stansfield,  2  Sm. 
&  G.  479  ;  Bury  v.  Allen,  1  Coll. 
589  ;  Feathersionhatigh  v.  Turner, 
25  Beav.  382  ;  Pease  v.  Hewitt,  31 
Beav.  22  ;  Lee  v.  Page,  30  L.  J. 
(Ch.)  857.  See  Airey  v.  Borham, 
29  Beav.  620,  where,  under  the 
circumstances,  the  Court  refused 
to  direct  the  repayment  of  any 
part  of  the  premium  paid  for  the 
share  of  a  business. 

Upon  a  proper  submission  of  all 
the  partners,  the  partnership  may 
be  dissolved  by  the  award  of  an 
arbitrator  {Heath  v.  Sansom,  4  B. 
&  Ad.  172) ;  and  it  has  been  held 
that  where  there  was  a  general 
reference  to  an  arbitration  of  '^  all 
matters  in  difference"  between 
two  partners,  the  arbitrator  had 
power  by  his  award  to  direct  the 
partnership  to  be  dissolved.  Gfreen 
V.  Waring,  1  Wm.  Black.  475. 

9.  Effects  and  Conseqtiences  of 
a  Dissolution, — Having  seen  what 
will,  either  of  itself  or  by  means  of 
the  Court  of  Cliancery,  effect  a 


dissolution  of  partnership,  it  re- 
mains to  consider  what  are  the 
effects  and  consequences  of  a  dis- 
solution. First  as  between  the 
partners  themselves ;  and,  secondly, 
as  between  the  partners  and  third 
parties. 

As  to  the  effects  and  consequences 
of  a  dissolution  between  the  part- 
ners themselves : — 

After  the  dissolution  none  of 
the  partners  can  enter  into  any 
new  engagements  so  as  to  bind  the 
others,  for  although  a  conmimiiij 
of  interests  and  a  connection,  to 
some  extent,  remains,  it  exists  only 
for  the  purpose  of  winding  up  the 
affairs  of  the  partnership.  Ex 
parte  Williams,  11  Yes.  5  ;  Pea- 
cock V.  Peacock,  16  Ves.  57  ;  Craw- 
shay  V.  Collins,  15  Ves.  218,  226 ; 
Grawshay  v.  Maule,  ante,  p.  310 ; 
Luckie  v.  Forsyth,  3  J.  &  1.  389. 

Each  of  the  partners  has  a  right, 
upon  dissolution,  to  insist  that  the 
funds  of  the  partnership  shall  be 
applied  in  discharge  of  the  part- 
nership debts  and  liabilities,~a 
step  necessarily  preparatory  to  a 
division  of  the  surplus  among  them. 
And  to  effect  this  object  a  single 
partner,  although  he  could  not 
bind  the  partnership  by  any  new 
engagement,  may  pay  and  collect 
the  debts  and  property  of  the  part- 
nership, and  give  receipts  and  dis- 
charges which  will  be  binding 
upon  the  others.  Fox  v.  Hanbwry, 
Cowp.  445  ;  Harvey  v.  Grickett,  5 
Man.  &  Sel.  336  ;  Woodbridge  r. 
Swann,  4  B.  &  Ad.  633  ;  SmUh  t. 
Oriell,  1  East,  368. 

But  the  court  of  equity,  as  we 
have  before  seen,  will  by  injunction 
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prevent  any  dealing  with  the  part- 
nership effects  in  a  manner  incon- 
sistent with  the  purpose  of  wind- 
ing up  the  concern  ;  for  instance, 
when  one  partner  seeks  to  exclude 
the  others  from  the  part  in  the 
concern  which  they  are  entitled  to 
take,  or  carries  on  the  trade  on  his 
own  account  with  the  partnership 
property,  and  if  it  be  necessary  to 
effect  these  objects,  the  Court  will 
appoint  a  receiver  or  manager  to 
wind  up  the  concern.  Harding 
V.  Olover,  18  Ves.  281  ;  Crawshay 
V.  Jfawfe,  ante^  p.  310  ;  Wilson  v. 
Greenwood,  1  Swanst.  481 ;  Dacie 
V.  JohUy  M'Clell.  20G  ;  Whihnore 
V.  Mason,  2  J.  &  H.  204. 

So  long  as  a  partner  confines 
himself  to  the  proper  exercise  of 
his  duty  in  winding  up  the  con- 
cern, he  will  be  protected  by  the 
Court  of  Chancery  ;  but  the  Court 
will  at  the  same  tune  protect  the 
partnership  if  he  acts  in  a  manner 
inconsistent  with  the  proper  per- 
formance of  his  duty.  Thus  a  part- 
ner will  not  be  allowed  to  derive 
any  private  advantage  by  the  com- 
position of  debts  due  to  or  from  the 
partnership.  Beak  v.  Beak,  Ca.  t. 
Finch,  190  ;  S.  C.  3  Swanst  627 ; 
Crawshay  y.  Collins,  15  Ves.  218, 
229.  So  where  one  partner  has, 
without  the  knowledge  of  the 
others,  obtained  an  agreement  for 
a  lease  for  partnership  purposes 
in  his  own  name  only,  on  the  dis- 
solution of  the  partnership  by 
death  or  otherwise,  it  will  be  con- 
sidered as  part  of  the  partnership 
property.  Alder  v.  Four  acre,  3 
Swanst.  489  ;  Elliot  v.  Brown,  3 
Swanst.  489. 


Nor  will  a  partner  in  a  publica- 
tion on  a  dissolution  of  the  partner- 
ship be  permitted  to  advertise  that 
it  will  be  discontinued,  for  the 
right  to  use  the  name  must  be 
sold  for  the  benefit  of  all  the  part- 
ners, it  being  part  of  the  partner- 
ship assets  ;  but  he  may  advertise 
the  discontinuance  of  the  publica- 
tion as  regards  himself.  Bradbury 
V.  Dickens,  27  Beav.  53. 

Nor  will  any  of  the  partners  in 
the  absence  of  a  stipulation  to 
that  effect,  be  allowed  any  compen- 
sation for  his  trouble  in  winding 
up  the  concern,  for  what  he  may 
do  would  only  be  a  performance  of 
his  duty  as  a  partner.  Heaihcote  v. 
Hulme,  IJ.  &  W.  122  ;  Whittle  v. 
Macfarhne,  1  Knapp,  311 ;  Thorn- 
ton  V.  Proctor,  1  Anst.  94  ;  Burden 
V.  Burden,  1  V.  &  B.  170  ;  Slacken 
V.  Dawson,  6  Beav.  371. 

As  a  general  rule,  on  the  death 
of  a  partner,  in  the  absence  of  ex- 
press stipulation  or  any  direction 
in  his  will  {Chambers  v.  Howell, 
11  Beav.  6),  his  representative  is 
entitled  to  have  the  whole  concern 
wound  up  and  disposed  of ;  and  if 
the  surviving  partner  continues  the 
trade,  the  representative  of  the  de- 
ceased partner  may  elect  to  take 
his  share  of  the  profits  or  may 
charge  the  survivor  with  interest 
on  the  amount  of  the  capital  re- 
tained and  used  by  him.  Clements 
V.  Hall,  2  De  G.  &  Jo.  186 ;  see 
also  Wedderbum  v.  Wedderbum,  2 
Keen,  722  ;  4  My.  &  Cr.  41  ;  22 
Beav.  99  ;  Travis  v.  MUne,  9  Hare, 
141 ;  Bate  v.  Robins,  32  Beav.  73. 
If  the  property  of  the  partner- 
ship consists  in  part  of  leaseholds. 
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the  representatire  of  the  deceased 
partner  may  treat  the  survivor  as  a 
trustee  ;  and  if  the  survivor  renews 
the  lease  he  is  considered  to  do  so 
for  the  benefit  of  the  partnership. 
Ih, ;  Clegg  v.  Fi^hwick,  1  Mac.  & 
G.  294. 

This  rule,  however,  has  been  to 
some  extent  departed  fix)m  where 
the  trade  is  one  of  a  speculative 
character,  requiring  great  outlay 
with  uncertain  returns.  There,  if 
the  surviving  partner  renews  the 
lease  in  his  own  sole  name,  and 
carries  on  the  business  with  his 
own  capital  and  in  his  own  name, 
the  Court  will  not  in  general  assist 
the  representative  of  the  deceased 
partner  unless  he  comes  forward 
promptly  and  is  ready  to  contribute 
a  due  proportion  of  money  for  the 
purpose  of  the  business,  as  it  would 
be  unjust  to  permit  the  executor 
of  the  deceased  partner  to  lie  by 
and  remain  passive  while  the  survi^ 
vor  is  incurring  all  the  risk  of  loss, 
and  only  to  claim  to  participate 
after  the  affairs  have  turned  out  to 
be  prosperous.  Norway  v.  Eowe, 
19  Ves.  144  ;  Prendergast  v.  Tur- 
ton-,  1  Y.  &  C.  C.  C.  98  ;  S.  C.  on 
appeal  13  L.  J.  (N.  S.)  Ch.  268  :  see 
also  Hart  v.  Clarke,  6  De  G.  Mac. 
&  G.  232. 

Where,  however,  a  surviving 
partner  has  refdsed  to  give  the  re- 
presentatives of  a  deceased  partner 
all  the  information,  as  to  the  state 
of  the  concern,  which  was  neces- 
sary in  order  to  enable  them  to 
exercise  a  sound  discretion  as  to 
whether  they  should  claim  an  in- 
terest in,  and  take  a  share  in  the 
risks  of  the  concern,  they  will  be 


allowed  to  make  a  claim  after  the 
lapse  of  a  considerable  length  of 
time.  Clements  v.  EaU,  2  De 
Gex  &  Jo.  173,  reversing  the  de- 
cision of  Sir  J.  BomiUt/,  M.  R, 
24  Beav.  333. 

When  a  surviving  partner  has 
carried  on  the  partnership  business 
without  withdrawing  from  the 
concern  the  capital  or  share^  of  a 
deceased  partner,  there  is  no  ab- 
solute rule  that,  in  taking  the  sub- 
sequent accounts  of  the  partner- 
ship dealings  as  between  the  sur- 
viving and  the  estate  of  a  deceased 
partner,  the  division  of  the  profits 
shall  be  determined  by  the  aliquot 
shares  of  the  several  partners  in 
the  business,  in  their  joint  life- 
time, or  by  the  amount  of  the 
capital  which  they  were  respec- 
tively to  supply,  or  by  the  actual 
amount  of  the  capital  belonging  to 
the  surviving,  and  the  estate  of 
the  deceased  partner  respectively ; 
but  the  principle  of  division  may 
be  affected  by  considerations  of 
the  source  of  the  profit,  the  natnre 
of  the  business,  and  other  circum- 
stances of  the  case.  Wilkii'y. 
Blan/ard,  1  Hare,  253 ;  Simpson 
V.  Chapmariy  4  De  G.  Mac.  &  G. 
154,  171. 

On  the  dissolution  of  a  partner- 
ship by  bankruptcy,  as  it  takes 
effect  from  the  time  when  the  act 
of  bankruptcy  was  committed,  from 
that  time  bankrupt  partners  cease 
to  have  any  interest  in  or  power 
over  the  partnership  effects  and 
concerns,  which  become  vested  in 
the  assignees  as  tenants  in  common 
with  the  solvent  partners.  Barker 
V.  Ooodatr,  11  Ves.  78  ;  Dution  v. 
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Morrisotiy  17  Ves.  193 ;  In  re  Wait, 
1  J.  &  W.  605  ;  Thomasm  y. 
Frere,  10  East,  418.  And  at  law, 
actions  mnst  be  brought  in  the 
names  of  the  assignees  and  solvent 
partners  jointly.  Thomason  v. 
Frere^  10  East,  418  ;  Oraham  v. 
Eobertson,  2  T.  R.  282  ;  Franklin 
y.  Lord  Brotatibw,  14  Ves.  557. 
Although  it  seems  actions  by  third 
persons  should  be  brought  against 
the  solvent  partners  and  the  bank- 
rupt. 1  Chitty  on  Plead.  62,  63, 
6th  ed.  And  the  solvent  partners 
cannot,  from  the  time  of  the  bank- 
ruptcy, engage  in  new  transactions. 
Harvey  v.  Crickett,  5  Man.  &  S. 
336  ;  Thomason  v.  Frere,  10  East, 
418.  But  both  the  solvent  partners, 
and  it  seems  also  the  assignees, 
may  do  all  such  acts  as  are  neces- 
sary to  wind  up  the  partnership. 

If  the  solvent  partners  combine 
to  carry  on  the  business  of  the 
partnership,  and  enter  into  new 
contracts^  it  will  be  at  their  own 
risk,  as  they  will  be  liable,  at  the 
option  of  the  assignees,  to  account 
for  the  profits,  or  pay  interest  on 
the  share  of  the  bankrupt  pawner, 
and  they  will  be  subjected  more- 
over to  all  the  losses.  Grawshay  v. 
Collins,  15  Ves.  218 ;  2  Russ.  325 ; 
Brown  v.  Be  Tasiet,  Jac.  295. 

The  power  of  a  solvent  partner, 
upon  the  bankruptcy  of  his  co- 
partner, to  sell  the  partnership 
property  is  given  to  him  in  his 
personal  capacity,  to  enable  him  to 
wind  np  the  affairs  of  the  partner- 
ship, and  cannot  be  transferred  by 
him  to  another,  cither  by  assign- 
ment of  "all  his  share  and  interest" 
in  the  partnership,  or  by  exposing 


himself  although  bond  fide,  to  a 
judgment  under  which  all  such 
share  and  interest  is  taken  in 
execution.  Thus  where  partner- 
ship goods  had  been  taken  in  ex- 
ecution upon  a  bond  fide  judgment 
against  a  solvent  partner  whose 
copartner  was  bankrupt,  upon  a 
bill  filed  by  the  assignee,  an  in- 
junction was  granted  by  Sir  W, 
Page  Wood,  V.-C,  to  restrain  the 
judgment  creditor,  who  had  pur- 
chased all  the  share,  right,  and 
interest  of  the  solvent  partner  in 
the  goods,  and  had  subsequently 
professed  to  sell  the  whole  as  her 
own  property,  from  delivering  pos- 
session of  the  goods  to  the  pur- 
chaser, and  it  was  held  that  the 
plaintiff  had  not  deprived  himself 
of  his  right  to  this  injunction  by 
his  own  misconduct^  in  violently 
putting  the  defendant  out  of  pos- 
session. Fraeer  v.  Kershaw,  2 
K.  &  J.  496. 

With  regard  to  partnership  ac- 
counts, if  there  is  any  special 
agreement  as  to  the  mode  in 
which  they  are  to  be  taken  it 
must  be  abided  by  {Pettyi  v. 
Janeson,  6  Madd.  146),  unless  the 
parties  have  by  their  acts  shown 
an  intention  to  waive  the  agree- 
ment, in  which  case,  as  well  as  in 
the  absence  of  any  special  agree^ 
ment,  the  accounts  must  be  taken 
in  the  usual  way.  Jackson  v. 
Sedgwick,  1  Swanst.  469,  as  to 
which  see  Stor.  Partn.  §  349 ; 
ColL  Partn.  197,  2nded. ;  1  Lind- 
ley  on  Partn.  784,  2nd  ed. 

Where  a  surviving  partner  en- 
deavours to  baffle  the  Court  of 
Chancery  in  taking  the  accounts, 
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by  withholding  the  partnership 
books  and  docnments,  he  will  be 
charged  arbitrarily  with  the  pro- 
fits which  it  may  be  presumed  have 
been  made  by  the  partnership. 
WalmsIeyY.  Walmslet/y  3  J.  &  L. 
556. 

Another  question  sometimes 
aiises  on  a  dissolution,  how,  after 
discharging  the  debts  and  obliga- 
tions of  the  concern,  the  partner- 
ship eflfects  are  to  be  distributed. 
In  the  absence  of  any  special 
agreement,  it  seems  that  the  pro- 
perty of  the  firm,  whether  it  con- 
sists of  realty  or  personal  chattels, 
ought,  as  was  laid  down  in  the 
principal  case  of  CrawshayY.  MauU^ 
ante,  p.  279,  to  be  sold ;  and  not 
even  in  the  case  of  a  dissolution 
caused  by  the  death  or  bankruptcy 
of  a  single  partner,  can  the  survi- 
ving or  solvent  partners  insist 
upon  taking  the  partnership  effects 
at  a  valuation.  (See  also  Cook  v. 
CoUtngrtdge,  Jac.  607 ;  Featherstan- 
haugh  v.  Fenivick,  17  Ves.  298 ; 
Wilson  V.  Greenwood,  1  Swanst. 
471;  WUde  v.  Milne,  26  Beav.  504; 
and  see  Fox  v.  Hanhiry,  Cowp. 
445),  Nor  can  a  partner  in  the 
absence  of  contract  compel  his 
copartners  to  buy  at  a  valuation. 
Burdon  v.  Barhts,  8  Jur.  N.  S. 
656. 

Where  a  suit  is  instituted  for 
the  dissolution  of  a  partnership, 
and  it  is  clear  on  the  bill  and 
answer  that  some  party  is  entitled 
to  a  dissolution,  a  sale  of  the  part- 
nership property  may  be  directed 
on  motion.  Grawshay  v.  Mauh, 
ante,  p.  279 ;  Nerot  v.  Burnand,  2 
Buss.    56 ;    and     see     Goodman 


V.  Whitcomb,  1  J.  &  W.  589, 
592. 

It  may  be  here  mentioned  that 
there  is  no  such  principle  in  equity 
that  surviving  partners  cannot 
become  purchasers  from  the  re- 
presentatives of  the  share  of  a 
deceased  partner.  Chambers  v. 
Howell,  11  Beav.  6.  But  where  the 
partnership  property  is  sold  under 
the  order  of  the  Court,  liberty  to 
bid  will  be  given  to  all  the  part- 
ners {Rowlands  v.  Evans,  30  Beav. 
302),  except  to  any  one  of  them 
having  the  conduct  of  the  sale. 
Wild  V.  Milne,  26  Beav.  504, 
506. 

The  question  how  long  the 
estate  of  a  deceased  partner  con- 
tinues liable  to  the  demands  of 
surviving  partners,  is  not>  it  seems, 
the  subject  of  any  positive  enact- 
ment, except  so  far  as  a  court  of 
equity  may  found  its  rules  upon 
analogous  cases  at  law.  It  seems 
therefore  that  a  court  of  equity 
will  not,  after  six  years'  acquies- 
cence, unexplained  by  circum- 
stances or  countervailed  by  ac- 
knowledgment^ decree  an  account 
between  a  surviving  partner  and 
the  estate  of  a  deceased  partner. 
Barber  v.  Barb&r,  18  Ves.  286  ; 
Aidt  V.  Goodrich,  4  Euss.  430 ; 
Martin  v.  Heathcoie,  2  Eden.  169  ; 
Bridges  v.  Mitchell,  Qilb.  Ex.  Eep. 
224 ;  Bunb.  217  ;  15  Vin.  Ab.  tit 
Limitations,  P.  2,  pi.  7,  p.  110 ; 
Foster  v.  Hodgson,  19  Ves.  185  ; 
but  see  the  remarks  of  Lord 
BraiigTiam  in  Robinson  v.  Alex- 
ander,  8  BUgh,  N.  S.  352 ;  8  CI. 
&  Fin.  717. 

In  Tatam  v.  Witlicnm,  3  Hare, 
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347,  a  bill  filed  by  the  Burviving 
partners  against  the  executors  of 
a  partner  who  had  died  thirteen 
years  before  the  institution  of  the 
SQity  for  an  accoont  of  the  part- 
nership dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the 
time  of  his  death,  was  dismissed  by 
WigraMy  V.-C,  with  costs,  on  the 
grozmd  of  the  lapse  of  time,  no 
new  liabilities  of  the  former  part- 
nership appearing  to  have  arisen 
or  become  known  after  the  death 
of  the  deceased  partner. 

Effects  and  consequences  of  disso- 
luHon  as  to  the  rights  of  creditors. 
In  considering  the  rights  of  per- 
sons who  are  creditors  before  disso- 
lution, it  must  be  remembered  that 
they  may  be  eiUier  joint  creditors 
of  all  the  firm,  or  separate  creditors 
of  indiyidual  members  of  the  firm. 

The  rights  of  these  creditors  as 
against  the  partners  themselyes 
will  not  be  altered  by  the  dissolu- 
tion of  the  partnership.  Ault  v. 
Ooodrichy  4  Euss.  430 ;  Ex  parte 
Peaks,  1  Madd.  369.  But  as  the 
creditors  durmg  the  partnership 
have,  independent  of  contract,  no 
lien  upon  the  partnership  effects, 
it  is  competent  for  a  retiring  part- 
ner, upon  a  voluntary  dissolution, 
Inmd  fide  made,  to  assign  his  in- 
terest in  the  joint  property  to  the 
remaining  partner,  so  that  it  there- 
upon becomes  his  separateproperty, 
and  is  no  longer  liable  to  the  claims 
of  the  joint  creditors;  and  it  is 
immaterial  that  the  assignment  is 
wholly  or  in  part  in  consideration 
that  the  assignee  shall  pay  the 


whole  or  part  of  the  partnership 
debts.  See  Ex  parte  Ituffin,  post, 
p.  387,  and  note. 

Although  while  the  partnership 
is  going  on,  a  creditor  has  no  lien 
or  equity  against  the  joint  eflFects 
of  the  partnership,  he  may  bring 
an  action  against  the  partners  ; 
and  get  judgment,  and  execute  the 
judgment  against  the  effects  of  the 
partnership.  But  when  he  has 
got  them  into  his  hands,  he  has 
them  by  force  of  the  execution,  as 
the  fruit  of  the  judgment :  clearly 
not  in  respect  of  any  interest  he 
had  in  the  partnership  effects 
while  he  was  a  mere  creditor,  not 
seeking  to  substantiate  or  create 
an  interest  by  suit.  Ex  parte 
Williams,  11  Ves.  5. 

Where   however   a    dissolution 
takes  place  by  the  death  or  bank- 
ruptcy of  a  partner  or  by  effluxion 
of  time,  or  where  there  is  a  disso- 
lution without  any  special  agree- 
ment for  the  transfer  of  the  pro- 
perty to  the  remaining  partner,  in 
all  these  cases  the  partners  them- 
selves or  their  representatives  or 
assignees  have  a  lien  upon  the  whole 
property  and  an  equity  amongst 
each  other  that  the  effects  should 
be  properly  applied  in  payment  of 
the  debts  and  winding  up  the  ac- 
counts, in  order  that  the  surplus 
may  be  distributed  amongst  them 
according  to  their  different  intei:- 
ests  ;  the  joint  creditors  therefore, 
through  the  medium  of  the  part- 
ners and  in  a  derivative  and  sub- 
ordinate manner,  thus   obtain  a 
quasi-lien  upon   the   partnership 
^ects.    Ex  parte  Ruffin,  6  Ves. 
119,  126, 127;  Ex  parte  Williams, 
c  c 


Digitized  by 


Google 


386 


CRAWSHAY   V.    MAULE. 


11  Ves.  3  ;  Ex  parte  Kendall,  17 
Yes.  514. 

The  lien  of  a  representative  of 
a  deceased  partner,  in  respect  of  a 
debt  due  by  the  partnership,  will, 
it  seems,  only  attach  to  the  specific 
partnership  property  existing  at 
the  date  of  the  dissolution,  and 
will  not  extend  to  any  property 
acquired  by  the  surviving  partner 
after  the  dissolution.  Faym  v. 
Homby,  25  Beav.  280. 

At  law,  where  the  dissoluticm 
takes  place  in  consequence  of  the 
death  of  one  of  the  partners,  the 
joint  creditors  can  only  proceed 
against  the  survivors  (Godson  v. 
Good,  6  Taunt.  587  ;  Richards  v. 
Heather,  1  Bam.  &  Aid.  29)  ;  in 
equity,  however,  as  partnership 
debts  are  considered  joint  and 
several,  joint  creditors,  instead  of 
proceeding  at  law  against  the 
survivors,  may,  whether  the  sur- 
vivors are  insolvent  or  bankrupt, 
proceed  against  the  estate  of  the 
deceased  partner.  Devayms  v. 
NohU,  1  Mer.  530  ;  S.  C.  2  Russ. 
&  My.  495  ;  Sumner  v.  Powell,  2 
Mer.  37  ;  Wilkinson  v.  Henderson, 
1  My.  &  K.  582 ;  Thorpe  v.  Jack- 
son,  2  Y,  &  C.  Excheq.  Ca.  553. 
But  the  surviving  partners  would 
be  properly  joined  as  defendants 
in  such  suit  in  equity,  as  they 
would  be  interested  in  contesting 
the  demands  of  the  joint  creditors. 
See  Wilkinson  v.  Henderson,  1  My. 
&  K.  582. 

As    to   the    administration    of 


partnership  assets  in  bankruptcy, 
sec  Ex  parte  Eawlandson,  and 
note,  post,  407. 

In  the  administration  of  the  as- 
sets of  a  deceased  partner  in  equity, 
where  both  partners  are  solvent^ 
there  is  no  distinction  made  be- 
tween joint  and  several  creditors, 
they  are  all  paid,  and  in  taking 
the  partnership  accounts  the  joint 
debts  thus  paid  will  be  allowed  in 
account  with  the  surviving  part- 
ner (19  Beav.  115)  ;  if  the  estate 
of  the  deceased  partner  be  insol- 
vent, and  that  of  the  surviying 
partner  solvent,  the  joint  creditors 
will  naturally  proceed  against  tiie 
surviving  partner,  who  will  then 
be  a  creditor  against  the  separate 
estate  of  the  insolvent  partner  for 
the  amount  paid  by  him  to  the 
joint  creditors  beyond  his  own 
proportion  {lb,) ;  but  if  the  estates 
of  the  deceased  and  the  surviving 
partner  are  insolvent,  then  the 
joint  creditors  must  resort  in  the 
first  instance  to  the  joint  estate, 
and  can  only  go  against  the  sepa- 
rate estate  of  each  partner  after 
the  claims  of  his  separate  creditors 
have  been  satisfied  (lb.).  If  both 
partners  die  before  administration 
takes  place,  the  rule  is  the  same. 
Ridgway  v.  Glare,  19  Beav.  Ill, 
117.    And  see  ante,  p.  351,  352. 

As  to  the  liability  of  an  execntor 
of  a  partner  carrying  on  bnsinees 
with  the  surviving  partners,  see 
LaboucJiere  v.  Tupper,  11  Moo.  P. 
C.C.  198. 
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June  6,  1801. 
[reported   6   VES.    119.] 

Partnership — Conversion  of  joint  into  separate  Estate.] — 
A  fair  dissolution  of  partnership  between  two ; '  one  retiring  and 
assigning  the  partnership  property  to  the  other ;  and  taking  a 
bond  for  the  value,  and  a  covenant  of  indemnity  against  the 
debts;  the  other  continued  the  trade  separately  a  year  and  a 
half  and  then  became  bankrupt.  Held  that  the  joint  creditors 
had  no  equity  attaching  upon  partnership  effects  remaining  in 
specie ;  and,  at  all  events,  such  a  claim  ought  to  be  by  bill,  not  a 
petition. 

In  June,  1797,  Thomas  Cooper,  of  Epsom,  brewer,  took  James 
Cooper  into  partnership. 

That  partnership  was  dissolved  by  articles,  dated  the  3rd  of 
November,  1798;  under  which  the  buildings,  premises,  stock  in 
trade,  debts,  and  effects,  were  assigned  to  James  Cooper,  by 
Thomas  Cooper,  who  retired  from  the  trade. 

Upon  the  2nd  of  April,  1800,  a  commission  of  bankruptcy 
issued  against  James  Cooper,  under  which  the  joint  creditors 
attempted  to  prove  their  debts,  but  the  commissioners  refused  to 
permit  them;  upon  which  a  petition  was  presented  to  Lord 
Rosslyn,  who  made  an  order  that  the  joint  creditors  should  be  at 
liberty  to  prove,  with  the  usual  directions  for  keeping  distinct 
accounts,  and  an  application  of  the  joint  estate  to  the  joint  debts, 
and  of  the  separate  estates  to  the  separate  debts.  At  a  meeting 
for  the  purpose  of  declaring  ia  dividend,  the  commissioners  post- 
poned the  dividend,  in  order  to  give  an  opportunity  of  applying 
to  the  Lord  Chancellor;  in  consequence  of  which  this  petition 
was  presented,  praying  that  the  partnership  effects  remaining  in 

c  c  2 
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specie,  and  possessed  by  the  assignees,  may  be  sold;  and  that 
the  outstanding  debts  may  be  accounted  joint  estate. 

By  the  articles  of  dissolution  the  parties  covenanted  to  abide 
by  a  valuation  to  be  made  of  the  partnership  property ;  and  James 
Cooper  covenanted  to  pay  the  partnership  debts  then  due,  and  to 
indemnify  Thomas  Cooper  against  them ;  and  Thomas  Cooper 
covenanted  not  to  carry  on  the  trade  of  a  brewer  for  twenty  years 
within  twenty  miles  of  Epsom.  A  bond  for  £3000,  the  calculated 
value  of  the  partnership  property  assigned,  was  given  to  Thomas 
Cooper  by  James  Cooper  and  his  father,  as  surety. 

In  pursuance  of  the  covenant,  the  partnership  property,  con- 
sisting of  leases,  the  premises  where  the  trade  had  been  carried 
on,  stock,  implements,  outstanding  debts,  and  ofher  effects,  were 
valued  by  arbitrators  at  £2030,  after  charging  all  the  partnership 
debts  then  due. 

James  Cooper,  by  his  affidavit,  stated  that  all  the  joint  creditors 
knew  of  the  dissolution  and  the  assignment  of  the  property ;  that 
advertisements  were  published ;  and  that  the  deponent,  after  the 
dissolution,  received  many  debts  due  to  the  partnership ;  but  paid 
more  on  account  of  the  partnership.  His  father,  by  affidavit, 
stated  that  he  paid  the  interest  of  the  bond  regularly ;  and  in- 
tended to  pay  the  principal  when  due. 

Mr.  RomiUy  and  Mr.  Cullen  for  the  joint  creditors,  and  Mr. 
Bell  for  Thomas  Cooper. — If  one  partner  can,  by  assigning  all 
his  interest  in  the  effects,  prevent  the  joint  creditors  from  going 
against  those  effects,  fraud  must  be  the  consequence.  The  part- 
ners may  agree  to  divide  the  effects,  and  carry  on  business  sepa- 
rately. By  this  agreement  between  the  partners,  the  whole  fund 
of  the  joint  creditors  is  taken  away.  Upon  the  principles,  upon 
which  the  effects,  joint  at  the  date  of  the  bankruptcy,  are  applied 
to  the  joint  debts,  effects  joint  at  the  dissolution  of  the  partner- 
ship, and  remaining  the  same  in  specie  at  the  time  the  commission 
issues,  should  be  considered  joint  property.  The  ground  is,  that 
credit  has  been  given  upon  the  faith  of  the  joint  property ;  and  it 
is  a  fraud  upon  the  persons  giving  that  credit  to  apply  that  fund 
to  the  separate  creditors,  trusting  only  to  the  individual  and  sepa- 
rate effects ;  and  that  ground  applies  equally  to  this  case.  Until 
the  partnership  accounts  are  taken,  there  is  no  separate  properfy 
but  in  the  surplus  after  paying  the  partnership  debts  {Taylor  y. 
Fields,  i  Ves.  396),  the  creditors  standing  in  the  place  of  the 
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bankrupt.  The  joint  creditors  therefore  have  a  mediate,  if  not  a 
direct  lien  upon  the  whole  of  the  partnership  effects.  At  law  the 
partnership  creditors  have  more  advantage  than  under  a  commis- 
sion ;  taking  the  partnership  effects  exclusively,  and  the  separate 
effects  with  the  separate  creditors.  What  difference  arises  from 
the  circumstance,  that  the  partnership  did  not  exist  at  the  time  of 
the  bankruptcy  ?  That  is  not  sufficient  to  take  the  case  out  of 
the  common  rule.  In  West  v.  Skip  (1  Ves.  239,  466)  it  is  laid 
down,  that  upon  a  dissolution  by  agreement  or  by  time,  the  part- 
ner out  of  possession  is  not  divested  of  his  property  in  and  lien 
upon  the  partnership  effects.  The  same  right  remains  to  an 
account  of  the  partnership  effects ;  in  which  the  first  item  always 
is  the  payment  of  the  partnership  debts.  The  position  that 
partners  can,  as  between  themselves,  by  any  act  or  agreement 
alter  the  partnership  stock,  so  as  to  affect  the  rights  of  third  per- 
sons, cannot  be  maintained.  Why  have  they  not  an  equal  right, 
in  the  same  manner,  to  discharge  their  persons  by  such  act  or 
agreement ;  especially,  if  with  the  knowledge  of  the  joint  creditors ; 
but  Heath  v.  Percival  (1  P.  Wm.  682)  shows,  that  circumstance 
will  not  bind  them  ;  the  transaction  being  res  inter  alios  acta. 
That  an  actual  assignment  and  divesting  partnership  property 
out  of  one  partner  will  not  defeat  the  right  against  the  partner- 
ship effects  is  proved  by  Ex  parte  Bumaby  (1  Cooke's  Bank.  Law, 
253,  4th  ed.).  No  evidence  is  produced  to  show  that  the  separate 
creditors  thought  this  was  separate  property,  and  gave  credit 
accordingly :  it  must,  therefore,  be  taken  that  they  knew  it  was 
not.  The  assignment  is  made  upon  condition,  and  subject  to  the 
payment  of  the  partnership  debts.  A  considerable  part  of  the 
property  consisted  of  debts,  which  are  not  assignable. 

But  this  question  has  been  decided  by  the  order  made  by  the 
late  Lord  Chancellor. 

Mr.  Mansfield  and  Mr.  Cooke  for  the  assignees. — No  such 
attempt  was  ever  made  before,  under  such  circumstances ;  a  fair 
dissolution,  and  an  assignment  by  one  partner  of  all  the  effects 
to  the  other ;  and  trade  carried  on  by  that  other ;  and  at  this 
distance  of  time.  Upon  the  petition  before  the  late  Lord  Chan- 
cellor there  was  no  debate;  and  the  separate  creditors  not 
appearing,  and  Thomas  Cooper  consenting,  the  usual  order  was 
made.  The  circumstance,  that  part  of  the  property  consisted  of 
debts  makes  no  difference.  Thomas  Cooper  is  a  solvent  partner 
endeavouring  to  get  what  he  can,  through  the  medium  of  the 
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joint  creditors.  It  is  perfectly  immaterial  to  them;  for  he  is 
solvent,  and  able  to  pay  them.  The  petition  is  in  truth  his.  If 
this  was  not  a  complete  assignment,  it  will  be  impossible  to 
draw  the  line.  Why  may  not  joint  creditors  as  well,  at  the  end 
of  twenty  years,  fix  upon  a  house  or  any  specific  article,  once 
partnership  property  ?  Certainly  fraud  will  vitiate  transactions 
of  all  sorts ;  but  this  would  be  a  singular  fraud ;  for  if  the  bank- 
ruptcy does  not  follow  soon  enough  to  prevent  the  joint  creditors 
from  enforcing  their  remedy  at  law,  the  object  cannot  be  attained; 
and  it  is  only  in  bankruptcy  that  the  question  can  ever  arise  ;  for 
at  law  the  joint  creditor  takes  joint  as  well  as  separate  property, 
and  the  distribution  takes  place  in  bankruptcy  only.  The  object 
of  such  a  plan  must  be  to  serve  the  separate  creditors,  not  the 
partners  themselves ;  and  the  bankruptcy  must  follow  so  imme- 
diately as  to  prevent  the  creditors  from  pursuing  their  remedies 
at  law.  There  is  no  pretence  of  fraud.  The  consideration  was  a 
bond ;  but  the  question  is  precisely  the  same,  as  if  it  was  paid  in 
money.  The  trade  was  carried  on  a  year  and  a  half,  and  there  is 
nothing  to  show  that  any  one  looked  on  Thomas  as  a  partner. 
The  effect  would  be,  that  imtil  all  the  joint  debts  are  paid,  there 
never  could  be  a  complete  assignment  from  one  partner  to  another. 
Consider,  how  separate  creditors  may  be  defrauded,  giving  credit 
to  what  they  see  as  separate  property.  Cases  infinitely  stronger 
occur  in  daily  practice,  as  The  case  of  Shakeshaft,  Stirrup^  and 
Salisbury .  One  of  three  partners,  by  arrangement  between  them, 
happens,  in  the  course  of  trade  (he  living  in  London,  and  the 
others  in  the  country),  to  get  into  his  possession  a  quantity  of 
goods.  A  commission  of  bankruptcy  issued.  Lord  Thurlaw 
said  he  could  not  take  accounts  between  the  respective  partners ; 
but  finding  the  effects  in  the  hands  of  one,  whatever  might  be  the 
demands  of  the  others,  or  the  consequences  to  the  joint  creditors, 
the  goods  were  the  separate  property  of  that  one,  and  must  be  ap- 
plied to  his  separate  debts.  There  it  happened  by  accident,  that 
a  considerable  part  of  the  partnership  stock  was  transferred  to 
one  of  the  partners,  not  by  an  actual  assignment  for  consideration, 
as  in  this  instance,  which  is  in  effect  a  purchase.  There  is  no 
sound  distinction  between  this  transaction  and  the  sale  of  partner- 
ship effects  to  any  other  person,  a  stranger.  After  the  assignment, 
Thomas  Cooper,  in  whose  right  the  petitioners  claim,  had  no  in- 
terest whatsoever.  None  of  the  cases  cited  apply.  The  joint 
creditors  have  no  lien,  though  in  the  arrangement  in  bankruptcy 
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the  joint  eflfects  are  applied  to  the  joint  dehts.  The  doctrine  of 
Skip  V.  West  is  not  disputed ;  that  a  partner  put  out  of  possession, 
whether  by  agreement  or  effluxion  of  time,  does  not  lose  his 
right;  what  were  partnership  effects  at  that  time,  still  remain  so  ; 
but  Lord  Hardvncke  never  said,  that  notwithstanding  a  sale  of 
the  partnership  effects,  and  a  separate  trade  carried  on  with  them 
for  years  afterwards  by  the  person  who  bought  them,  they  remain 
joint. 

The  agreement  of  partners  can  neither  discharge  goods  nor  the 
person ;  but  it  may  change  the  property  in  the  goods.  Heath  v. 
Percival  has  not  the  least  relation  to  this  case.  There  was  no 
agreement  to  give  up  the  joint  bond.  The  party  therefore  had 
a  right  to  enforce  it,  notwithstanding  his  giving  time  to  Sir 
Stephen  Evans.  In  Ex  parte  Bumaby  it  does  not  appear  that 
any  one  of  the  partners  had  gone  out ;  nor,  when  Crispe  com- 
mitted the  act  of  bankruptcy ;  which  might  have  been  prior  to 
the  assignment.  That  assignment  was  merely  of  the  share  of 
one  to  the  other,  not  attended  with  any  dissolution  of  the  part- 
nership ;  which  in  this  case  was  actually  dissolved,  and  the  share 
legally  assigned.  The  partnership  subsisting  up  to  that  time, 
there  was  a  right  to  insist  that  the  partnership  debts  should  be 
paid. 

With  respect  to  the  lien,  in  the  case  of  Lodge  v.  Fendall,  to 
which  your  Lordship  has  referred,  Dr.  Fendall  had  paid  £10,000 
into  a  banker's  hands,  and  immediately  afterwards  Lodge  stopped 
payment.  The  utmost  contended  for  there  was,  that  the  assignees 
of  the  separate  estate  might  be  at  liberty  to  prove  that  sum,  not  to 
take  it  out.  Lord  Thurlow  there  established  the  rule,  that,  unless 
there  was  a  transmutation  of  the  estate  by  fraud,  the  creditors  must 
take  it,  as  it  happened  at  the  time  of  the  bankruptcy.  That  rule 
has  been  since  acted  upon  in  other  cases,  and  the  law  is  established, 
that  the  date  of  the  act  of  bankruptcy  is  the  commencement  of  the 
lien,  and  until  then  there  is  no  lien.  At  law  there  is  no  lien  upon 
the  effects  of  the  debtor,  until  the  execution  is  delivered  to  the 
sheriff.  At  the  date  of  this  deed  there  was  neither  act  of  bank- 
ruptcy nor  execution.  There  being  no  lien  therefore  at  law,  what 
objection  is  there  to  this  deed,  public — attended  with  possession 
and  upon  bond  fide  consideration  ?  The  intent  of  the  deed  was  to 
convey  all  the  property  to  James  Cooper.  He  was  to  use  his 
capital  in  the  continuing  trade.  For  that  purpose  the  assignment 
was  necessary.     It  is  not  necessary  in  such  a  case  to  prove,  that 
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the  separate  creditors  trusted  to  the  appai-ent  separate  stock.  To 
what  else  could  they  ti'ust  ?  James  Cooper  swears,  no  idea  was 
entertained  of  his  having  any  partnership  property ;  that  he  con- 
tracted debts  to  the  amount  of  £5000 ;  and  that  he  laid  out  con- 
siderable sums  upon  this  very  property  ;  and  that  he  paid  partner- 
ship debts  to  the  whole  amount  of  what  he  received.  But  the 
case  is  not  to  be  decided  upon  such  circimistances,  but  on  the 
legal  rights  of  the  creditor.  The  joint  property  was  liable  to  their 
executfon,  but  in  common  with  any  otlier  property.  But  suppose 
a  separate  creditor  had  obtained  a  prior  judgment  and  execution, 
could  that  have  been  superseded  by  the  subsequent  execution  of  a 
ioint  creditor  ? 

In  Hankey  v.  Qarret  (1  Ves.  Jun.  236),  also  referred  to  by  your 
Lordship,  the  question  was  the  same  as  in  Ex  parte  BumaJby; 
whether  under  the  separate  bankruptcy  there  was  a  right  to  dis- 
tribute the  joint  property  among  the  joint  creditors :  Lord  Thur- 
low^s  doubt  being,  whether  the  solvent  partner  had  not  a  right  to 
appear.  That  doubt  has  been  of  late  got  over ;  the  Court  having 
been  in  the  habit  of  disposing  of  joint  property  under  a  sepai'ate 
commission  without  a  bill,  or  the  appearance  of  the  other  partner. 
But  in  those  cases  the  question  was  not  what  is  or  is  not  joint 
property,  but  as  to  the  jurisdiction. 

Mr.  RomiUy,  in  reply. — Though  this  order  was  not  made  by  Lord 
Rosalyn  upon  argument,  it  certainly  did  not  pass  as  a  mere  matter 
of  course.  This  must  be  decided  as  a  general  case.  There  is  oue 
very  important  fact,  that  there  were  outstanding  debts  to  a  very 
considerable  amount.  None  of  those  debts  could  be  collected  but 
by  action  in  the  joint  names  of  the  two  partners  until  the  bank- 
ruptcy, and  now  of  the  assignees.  The  effect  therefore  was  not  to 
make  James  Cooper  the  legal  owner :  an  equitable  interest  could 
only  be  transferred,  subject  to  all  equities  and  therefore  to  the 
equitable  lien  upon  the  covenant  to  pay  all  the  debts ;  to  which 
these  outstanding  debts,  as  well  as  the  other  property,  were  liable. 
The  joint  creditors  claim,  not  by  way  of  lien,  but  as  having  by  the 
rules  established  in  this  Court  an  equitable  claim  upon  the  joint 
property,  in  preference  to  the  separate  creditors,  until  the  fonner 
are  paid  208.  in  the  pound.  There  is  an  analogy  to  the  case  of  a 
partner  dying  ;  in  which  case  all  survives  at  law  to  the  other ;  but 
this  Court  either  in  a  suit  or  in  bankruptcy  would  direct  an  account 
of  all  the  debts  at  the  dissolution.  So,  where  an  executor  becomes 
bankrupt,  alj  the  effects  would  belong  to  the  assignees,  but  the 
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Coort  considers  ibem  trastees,  as  he  was.  So  in  this  case  the 
bankrupt  was  a  trustee  for  the  joint  creditors  after  the  dissolution 
of  the  partnership,  as  both  were  before.  The  case  of  Lodge  and 
Fendall  is  materially  distinguishable.  In  this  the  whole  fund  of  the 
joint  creditors  is  done  away.  In  that  also  the  question  was  not  as 
to  specific  effects,  but  a  sum  of  money  paid  in  by  one  partner. 
These  petitioners  only  say,  these  specific  effects  subsisting  in  the 
hands  of  this  partner  ought  to  be  applied.  Ex  parte  Burnaby  is 
an  express  decision  upon  the  point.  The  ground  of  this  claim  is 
upon  the  assignment,  not  the  dissolution,  which  is  immaterial ;  but 
how  can  one  partner  assign  all  his  property  to  the  other  without  a 
dissolution  ?  As  to  the  fraud,  suppose  the  person  going  out  is  in- 
solyent,  a  case  extremely  likely  to  happen. 


Lord  Chancellor  Eldon. — This  case  is  admitted,  unless  Ex 
parte  Burnaby  applies  to  it,  to  be  new  in  its  circumstances. 
Therefore,  if  I  was  of  opinion  that  the  petition  could  be  supported, 
I  should  be  very  unwilling  to  express  that  in  bankruptcy  where 
my  opinion  would  not  be  subject  to  review. 

If  the  case  I  have  mentioned  has  decided  the  point,  there  is  the 
authority  of  Lord  Hardwicke  upon  it ;  which  would  weigh  down 
the  most  considerable  doubt  that  I  could  be  disposed  to  enter- 
tain. 

I  feel  great  difficulty  in  complying  with  the  prayer  of  the  peti- 
tion, and  when  I  read  it  was  struck  with  it  as  a  new  case,  and  as 
one  upon  which  I  do  not  clearly  see  my  way  to  the  relief  prayed. 
It  is  the  case  of  two  partners,  who  owed  several  joint  debts,  and 
had  joint  effects.  Under  these  circumstances  their  creditors,  who 
had  a  demand  upon  them  in  respect  of  those  debts,  had  clearly  no 
lien  whatsoever  upon  the  partnership  effects.  They  had  power  of 
suing,  and  by  process  creating  a  demand,  that  would  directly 
attach  upon  the  partnership  effects.  But  they  had  no  lien  upon  or 
interest  in  them  in  point  of  law  or  equity.  If  any  creditor  had 
brought  an  action,  the  action  would  be  joint ;  his  execution  might 
be  either  joint  or  several.  He  might  have  taken  in  execution  both 
joint  and  separate  effects.  It  is  also  true,  that  the  separate 
creditors  of  each,  by  bringing  actions  might  acquire  a  certain 
interest  even  in  the  partnership  effects ;  taking  them  in  execution 
in  the  way  in  which  separate  creditors  can  affect  such  property. 
But  there  was  no  lien  in  either. 
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The  partnership  might  dissolve  in  various  ways: — First,  by 
death;  secondly^  by  act  of  the  parties  (that  act  extending  to 
nothing  more  than  mere  dissolution),  without  any  special  agree- 
ment as  to  the  disposition  of  the  property,  the  satisfaction  of  the 
debts,  much  less  any  agreement  for  an  assignment  from  either  of 
the  partners  to  the  others.  The  partnership  might  also  be 
dissolved  by  the  bankruptcy  of  one  or  of  both,  and  by  effluxion  of 
time. 

If  it  dissolved  by  death,  referring  to  the  law  of  merchants,  and 
the  well-known  doctrine  of  this  Court,  the  death  being  the  act  of 
God,  the  legal  title  in  some'  respects  in  all  the  equitable  title 
would  remain,  notwithstanding  the  survivorship ;  and  the  execu- 
tor would  have  a  right  to  insist,  that  the  property  shoidd  be 
applied  to  the  partnership  debts.  I  do  not  know  that  the  partner- 
ship creditors  would  have  that  right,,  supposing  both  remained 
solvent. 

So,  upon  the  bankruptcy  of  one  of  them,  there  would  be  an 
equity  to  say^  the  assignees  stand  in  the  place  of  the  bankrupt, 
and  can  take  no  more  than  he  could,  and  consequently  nothing, 
until  the  partnership  debts  are  paid. 

So  upon  a  mere  dissolution  without  a  special  agreement,  or  a 
dissolution  by  effluxion  of  time ;  to  wind  up  the  accounts  the  debts 
must  be  paid,  and  the  surplus  be  distributed  in  proportion  to  the 
different  interests. 

In  all  these  ways  the  equity  is  not  that  of  the  joint  creditors,  htU 
that  of  the  partners  with  regard  to  each  other,  that  operates  to  the 
payment  of  the  partnership  debts.  The  joint  creditors  must  of 
necessity  be  paid,  in  order  to  the  administration  of  justice  to  the 
partners  themselves. 

When  the  bankruptcy  of  both  takes  place,  it  puts  an  end  to 
the  partnership  certainly,  but  still  it  is  very  possible,  and  it  often 
happens,  in  fact,  that  the  partners  may  have  different  interests  in 
the  surplus,  and  out  of  that  a  necessity  arises,  that  the  partner- 
ship debts  must  be  paid,  otherwise  the  surplus  cannot  be  distri- 
buted according  to  .equity,  and  no  distinction  has  been  made 
with  reference  to  their  interests,  whether  in  different  proportions, 
or  equally.  Many  cases  have  occurred  upon  the  distribution 
between  the  separate  and  joint  estates ;  and  the  principle  in  all 
of  them  from  the  great  case  of  Mr.  Fordyce  (Harman  v.  Fishar, 
Cowp.  117)  has  been,  that  if  the  Court  should  say,  that  what  has 
ever  been  joint  or  separate  property  shall  always  remain  so,  the 
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consequence  would  be,  that  no  partnership  could  ever  arrange 
their  affairs.  Therefore,  a  bona  fide  tranmnutation  of  the  property 
is  understood  to  he  the  act  of  men  acting  fairly ^  winding  up  the 
concern^  and  binds  the  creditors^  and  therefore  the  Court  always 
lets  the  arrangement  he^  as  they  (i.  e.  the  parties  to  the  arrange^ 
ment)  stand,  not  at  the  time  of  the  commission,  but  of  the  act  of 
ba>nkruptcy. 

Thomas  Cooper  is  admitted  to  be  solvent.  He  certainly  has  no 
such  equity  as  if  the  partnership  had  been  dissolved  by  bank- 
ruptcy, death,  effluxion  of  time,  or  any  other  circumstance  not 
his  own  act.  But  he  dissolves  the  partnership  a  year  and  a  half 
ago ;  and  instead  of  calling  upon  these  effects  according  to  his 
equity  at  the  dissolution  to  pay  the  partnership  debts,  he  assigns 
his  interest  to  the  other,  to  deal  as  he  thinks  fit  with  the  pro- 
perty, to  act  with  the  world  respecting  it ;  desiring  only  a  bond 
to  pay  a  given  value  in  three  or  four  years.  Therefore  he,  or 
his  executors  could  not  sue.  If  it  was  necessary  for  the 
creditors  to  operate  their  relief  through  his  equity,  he  has  no 
equity. 

It  is  then  said,  and  the  circumstance  had  struck  me,  that  all 
the  property  is  not  assignable  at  law :  for  instance,  the  debts ; 
but  as  between  the  two  Coopers  they  were  the  property  of  the 
bankrupt,  for  debts  are  within  the  statute  of  James  (21  Jac.  1, 
c.  19,  ss.  10,  11),  and  if  left  in  the  order  and  disposal  of  the 
bankrupt,  he  is  proprietor  of  the  debt.  Therefore  Thomas 
Cooper  could  never  set  up  the  insufficiency  of  the  legal  operation 
of  the  assignment  against  his  own  deed.  The  assignment  was 
not  made  subject  to  the  payment  of  the  debts,  but  in  considera- 
tion of  a  covenant,  leaving  no  duty  upon  the  property,  but  attach- 
ing a  personal  obligation  upon  the  assignee  to  pay  the  debts. 
The  creditors  therefore  cannot  rest  upon  the  equity  of  the  partner 
going  out. 

I  was  struck  with  the  argument  of  inconvenience :  the  incon- 
venience on  all  sides  is  great.  To  say  this  seems  to  me  a  mon- 
strous proposition :  that,  which  at  any  time  during  the  partner- 
ship has  been  part  of  the  partnership  effects,  shall  in  aU  future 
time  remain  part  of  the  partnership  effects,  notwithstanding  a 
bond  fide  act.  Suppose  an  improbable  case,  that  the  partners  in 
Child's  house  chose  to  shift  their  shop  from  Temple  Bar  to  the 
West  End  of  the  town  ;  and  that  house,  now  the  property  of  the 
partnership,  was  bond  fide  bought  by  one  of  the  partners,  and 
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the  money  was  invested  in  the  purchase  of  the  new  house,  in 
which  they  were  going  to  reside ;  suppose,  a  still  more  improbable 
case,  that  a  year  and  a  half  or  ten  years  afterwards  they  became 
bankrupt,  would  that  house  be  the  partnership  effects  ?  It  would 
be  so,  if  it  remained  without  the  legal  interest  being  passed,  or 
without  any  equitable  claim,  taking  it  out  of  the  reach  of  a  legal 
execution  ;  but  where  the  effect  is  a  bond  fide  transaction  of  this 
sort,  if  it  were  held  at  any  time  afterwards  to  be  partnership 
property,  not  for  the  purpose  of  satisfying  demands  of  the  part- 
ners, or  of  any  creditor  who  cannot  otherwise  be  satisfied,  but  to 
enable  them  to  undo  all  the  intermediate  equities,  commercial 
transactions  could  not  go  on  at  all.  It  would  be  much  less  incon- 
venient to  examine  the  bona  fides  of  each  transaction,  than  to  say 
such  transaction  shall  never  take  place. 

The  case  of  West  v.  Skip  falls  within  some  of  these  observa- 
tions I  have  made.  Heath  v.  Percival  does  not  apply  at  all.  The 
bond  in  that  case  was  not  given  up ;  and  therefore  the  creditor 
keeping  the  best  security,  and  refusing  to  part  with  it,  no  inference 
can  be  made  against  the  conclusion  arising  from  that.  Hankey 
V.  Garret  is  also  very  different.  There  the  partnership  was  dis- 
solved by  bankruptcy  or  by  death,  and  there  was  no  actual 
transfer  of  the  property  to  take  it  out  of  the  reach  of  legal 
execution.  I  am  unwilling  to  make  any  observation  upon 
Bumaby's  case.  I  do  not  know  how  to  understand  it ;  whether 
there  was  anything  special  in  the  assignment,  I  cannot  find  out 
from  the  report.  I  shall  endeavour  to  find  the  papers.  It  looks 
very  like  this  case,  if  it  is  in  specie  this  case,  as  an  authority  I 
should  think  myself  bound  to  submit  to  it.  But  it  is  not  in  specie 
this  case ;  there  is  so  much  doubt,  whether  this  relief  can  be 
given,  that  I  am  satisfied  it  ought  to  be  given,  if  at  all,  in  a 
jurisdiction  where  my  opinion  would  be  subject  to  revision.  My 
present  inclination  is,  that  the  creditors  have  not  this  equity.  I 
have  considerable  doubts  also,  whether,  if  they  have  it,  Thomas 
Cooper  would  be  benefited  by  it ;  and  a  further  subject  of  grave 
and  serious  doubt  is,  whether,  if  the  joint  creditors  disturb  the 
arrangement,  the  separate  creditors  would  not  have  a  right  to  set 
the  arrangement  right  at  his  expense. 

I  now  think  there  is  a  circumstance  that  distinguishes  Bumaiy'i 
case.  The  assignment  was  not  by  one  to  the  other  two,  but  by 
one  to  one  of  the  other  two,  which  may  be  very  different.  I  think 
ahof  ^irpumstanc^  distinguishes  the  case  so  much,  that  I  shall 
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-consnlt  the  interests  of  the  parties  better  by  saying,  they  may  file 
a  bill/  if  they  think  proper,  than  by  further  delay. 

Petition  dismissed. 


"  If,  upon  the  dissolution  of  a 
partnership,"  says  a  learned  author, 
"the  retiring  partner  bond  fide 
assigns  all  his  interest  in  the  stock 
and  effects  to  the  remaining  part- 
ner, who  afterwards  becomes  bank- 
rupt, so  much  of  the  partnership 
stock  so  assigned  as  remains  in 
specie  will  rest  in  the  assignees 
of  the  bankrupt  as  his  separate 
property,  and  will  be  distributable 
accordingly.  The  leading  case 
upon  the  subject  is  Ex  parte 
Ruffinr  See  Coll.  Partn.  603, 
2nd  ed.,  and  Belt's  Supp.  to  Ves. 
Sen.  135 ;  see  also  Ex  parte  Fell, 

10  Ves.  347  ;  Ex  parte  Williams, 

1 1  Ves.  3 ;  Campbell  y.  MulUtt,  2 
Swanst  575,  where  this  case  has 
been  commented  upon  and  fol- 
lowed. 

The  decision  in  Ex  parte  Ruffin 
depended  upon  this  principle,  that 
during  the  solvency  and  continu- 
ance of  the  partnership  the  cre- 
ditors have  no  Uen.upon  the  part- 
nership effects  ;  it  therefore  fol- 
lowed that  any  one  of  them  might 
assign  his  interest  therein  to  the 
other  partner,  without  the  credi- 
tors haying  any  lien  upon  it ;  that, 
in  &ct,  by  the  assignment  the  joint 
effects  of  the  partnership  had  be- 
come the  separate  property  of  the 
partner  to  whom  the  assignment 


was  made  ;  and  therefore  his  sepa- 
rate creditors  were  entitled  to  be 
satisfied  out  of  it  before  the  joint 
creditors  of  the  firm.  See  Lang- 
mead! 8  Trusts,  20  Beav.  20  ;  7  De 
G.  Mac.  &  G.  353. 

It  is  true  that  upon  the  dissolu- 
tion of  a  partnership,  the  joint 
creditors  are  entitled  to  have  satis- 
faction out  of  the  joint  effects  of 
the  partnership  before  the  separate 
creditors  of  each  partner,  but  this 
arises,  as  is  laid  down  by  Lord 
Eldon,  in  the  principal  case,  not 
from  any  lien  of  the  creditors,  but 
firom  the  equities  existing  between 
the  partners,  or  their  representa- 
tives or  assignees. 

This  was  clearly  shown  by  Lord 
Eldon  in  the  case  of  Ex  parte 
Williams,  11  Ves.  5,  where  he  ex- 
plained the  grounds  upon  which  he 
decided  the  principal  case.  "  The 
grounds,"  he  observed,  "upon 
which  I  went  in  Ex  parte  Ruffin 
were  these.  Among  partners  clear 
equities  subsist,  amounting  to 
something  like  lien.  The  property 
is  joint :  the  debts  and  credits  are 
jointly  due.  They  have  equities 
to  discharge  each  of  them  from 
liability,  and  then  to  divide  the 
surplus  according  to  their  propor- 
tions ;  or,  if  there  is  a  deficiency, 
to  call  upon  each  other  to  make 


*  No  bill  was  filed;  see  **  Cooke's  Bankrtipt  Laws,"  i>.  537,  ». 
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up  that  deficiency,  according  to 
their  proportions.  But,  while  they 
remain  solvent,  and  the  partner- 
ship is  going  on,  the  creditor  has 
no  equity  against  the  effects  of  the 
partnership.  He  may  bring  an 
action  against  the  partners ;  and 
get  judgment ;  and  may  execute 
his  judgment  against  the  effects  of 
the  partnership.  But  when  he 
has  got  them  into  his  hands,  he 
has  them  by  force  of  the  execu- 
tion, afi  the  fruit  of  the  judgment ; 
clearly  not  in  respect  of  any  in- 
terest he  had  in  the  partnership 
effects,  while  he  was  a  mere  credi- 
tor, not  seeking  to  substantiate  or 
create  an  interest  by  suit.  There 
are  various  ways  of  dissolving  a 
partnership  :  effluxion  of  time ;  the 
death  of  one  partner ;  the  bank- 
ruptcy of  one  (which  operates  like 
death);  or,  as  in  this  instance,  a 
dry  naked  agreement  that  the 
partnership  shall  be  dissolved.  In 
no  one  of  these  cases  can  it  be  said, 
that  to  all  intents  and  purposes 
the  partnership  is  dissolved ;  for 
the  connection  still  remains,  until 
the  affairs  are  wound  up.  The 
representative  of  a  deceased  part- 
ner, or  the  assignees  of  a  bankrupt 
partner,  are  not  strictly  partners 
with  the  survivor,  or  the  solvent 
partner ;  but  still  in  either  of  those 
cases  that  community  of  interest 
remains,  that  is  necessary,  until 
the  affairs  ai'e  wound  up  ;  and  that 
requires  that  what  was  partner- 
ship property  before  shall  con- 
tinue, for  the  purpose  of  a  distri- 
bution, not  as  the  rights  of  the 
creditors,  but  as  the  rights  of  the 
partners  themselves  require :  and 


it  is  through  the  operation  of  ad- 
ministering the  equities,  as  be- 
tween the  partners  themselves, 
that  the  creditors  have  that  op- 
portunity ;  as  in  the  case  of  death, 
it  is  the  equity  of  the  deceased 
partner  that  enables  the  creditors 
to  bring  forward  the  distribu- 
tion." 

Upon  the  same  principle  it  has 
been  laid  down,  "  that  as  between 
themselves,  a  partnership  may 
have  transactions  with  an  indi- 
vidual partner,  or  with  two  or 
more  partners  having  their  sepa- 
rate estate  engaged  in  some  joint 
concern,  in  which  the  general 
partnership  is  not  interested ;  and 
that  they  may  by  their  acts 
convert  the  joint  property  of  the 
general  partnership  into  the  sepa- 
rate property  of  an  individual 
partner,  or  into  the  joint  property 
of  two  or  more  partners,  or  e 
converso.  And  their  transactions 
in  this  respect  will,  generally 
speaking,  bind  third  persons,  aad 
third  persons  may  take  advantage 
of  them  in  the  same  manner,  as  if 
the  partnership  were  transacting 
business  with  strangers.  For  in- 
stance, suppose  the  general  part- 
nership to  have  sold  a  bale  of 
goods  to  the  particular  partner- 
ship, a  creditor  of  the  particular 
partnership  might  take  those 
goods  in  execution  for  the  sepu'ate 
debt  of  that  particular  partner- 
ship." Per  Eyre,  C.  J.,  in  Bolion 
V.  Fullen,  1  B.  &  P.  546. 

In  order,  however,  to  convert  the 
joint  into  separate  property,  or  vice 
versd,  two  things  are  essential 
First)  the  transfer  must  be  com- 
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plete ;  and,  secondly,  it  mnst  be 
bond  fide. 

1.  Transfer  m  order  to  convert 
joint  into  separate  Property  must 
he  complete. — In  the  principal  case, 
it  will  be  observed,  that  there  was 
a  legal  deed  of  assignment  of  the 
partnership  effects.    Where,  how- 
ever, the  partnership  effects  are  in 
specie,  it  is  perfectly  immaterial 
whether  the  assignment  takes  place 
by  agreement,  or  by  deed,  if  there 
be  an  actual  and  corporeal  hand- 
ing over  of  the  property.    See  Ex 
parte  Clarkson,  4  Deac.  &  C.  67. 
Thus  in  i^  parte   Williams,  11 
Ves.  3,  Siepherd  and  Smith,  two 
partners,  on  the  5th  of  Septem- 
ber, 1803,  dissolved  their  partner- 
ship, and  on  the  25th  of  the  follow- 
ing November  inserted  a  notice  in 
the  "  London  Gazette,'*  stating  the 
dissolution,  and  that  all  debts  due 
from  the  partnership  were  to  be 
paid,  and  would  be  discharged  by 
Shepherd.     At  the  dissolution  of 
the  partnership  there  were  effects 
belonging  to  the   partners  to  a 
considerable  amount  remaining  in 
specie,    and   several   outstanding 
debts  to  the  partnership  were  stiU 
remaimng  due.    The  effects  of  the 
pMtnership  appear  to  have  been 
delivered  up  to  Shepherd.      On 
the  24th  of  December,  1803,  a 
Commission  of  Bankruptcy  issued 
against  Shepherd.    The  joint  cre- 
ditors contended  before  the  Com- 
misaioners  that  the  specific  pro- 
perty and  outstanding  debts,  be- 
longing to  the  partnership^  were 
to  be  considered  as  joint  effects, 
and  applicable  to  joint  debts  i  but 


the  opinion  of  the  Commissioners 
was,  that  such  effects,  remaining 
in  specie,  bad,  by  the  effect  of  the 
dissolution  of  the  partnership,  be- 
come the  separate  property  of 
Shepherd,  and  applicable,  in  the 
first  instance,  to  his  separate 
debts;  and  in  taking  the  accounts 
they  refused  to  include  any  part 
of  such  specific  effects,  as  forming 
part  of  the  joint  estate  (except 
certain  debts  owing  to  the  part- 
ners). Lord  Eldon,  C,  dismissed 
a  petition  of  appeal  from  the  deci- 
sion of  the  Commissioners.  "  The 
question,**  said  his  Lordship,  "is 
whether  the  contract  for  dissolu- 
tion has  left  the  equities  of  the 
partners  attaching  upon  the  pos- 
session. If  it  is  competent  to 
partners  to  say,  those  equities 
shall  no  longer  exist,  inquiry  is 
necessary  to  ascertain  whether,  by 
the  bargain  for  the  dissolution, 
that  which  was  the  property  of  all 
has  become  the  property  of  one. 
Li  Ex  parte  Rvffin,  there  could  be 
no  doubt  upon  that :  a  legal  in- 
strument being  produced,  the  legal 
effect  of  which  was  such  as  I  have 
stated,  that  case  was  no  more  than 
that  a  bankruptcy  happening  a 
considerable  time  after  the  execu- 
tion of  the  deed,  the  effects  came 
to  be  considered  the  separate  effects 
of  the  trader  in  whose  hands  they 
were  left ;  and  the  other  was  only  to 
comeinasacreditor.  Uponthefacts 
of  this  case,  without  saying  whe- 
ther the  conclusion  of  the  Commis- 
sioners as  to  the  joint  debts  is  right, 
there  is  distinct  evidence  of  an  agree- 
ment, that  the  joint  effects  should 
be  considered  separate  effects;  and 
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that  fact  calls  upon  me  tp  declare 
the  conclasion  of  law,  that  these 
are  separate  eflPects."  And  see  Ex 
yarleOurneyy  2  Mont.  D.  &  D.  541. 
Where  the  instrument  afifecting 
to  assign  the  partnership  property 
is  merely  an  executory  agreement, 
and  something  thereby  agreed  to 
be  done  is  left  undone  at  the  time 
of  the  bankruptcy,  it  will  not  con- 
vert the  joint  into  sepafate  pro- 
perty. Thus  in  Ex  parte  Wheeler ^ 
Buck,  25,  a  retiring  partner  by 
agreement  in  writing  assigned  all 
the  stock  and  debts  to  Mallam, 
the  partner  continuing  in  the  bu- 
siness, who  agreed  to  pay  a  debt 
owing  by  the  former,  and  also  to 
pay  him  an  annuity,  for  the  due 
payment  of  which  it  was  stated 
that  the  father  of  the  continuing 
partner  (who  was  not  a  party  to 
the  agreement)  should  be  secu- 
rity. Mallam's  father  refused  to 
become  a  security  for  his  son.  It 
was  held  by  Lord  Eldon,  C,  that 
the  partnei'ship  stock  was  not 
transferred  by  the  agreement  to 
Mallam.  "The  first  question," 
said  his  Lordship,  "is  whether  this 
is  an  actual  legal  assignment  or 
an  executory  agreement ;  because 
if  it  is  only  an  executory  agree- 
ment, circumstances  have  occurred, 
as  appears  by  the  evidence,  that 
may  have  the  effect  of  putting  an 
end  to  it.  I  think  it  is  to  be  col- 
lected from  the  agreement,  that 
the  father  was  to  join  in  being 
security  for  payment  by  the  son. 
But  Mallam's  father  refdsed  to 
give  such  security  ;  therefore  that 
further  act  which  was  necessary  to 
be  done  in  order  to  complete  the 


transfer  of  the  property,  did  not 
happen  before  the  bankruptcy." 
And  see  Ex  parte  Cooper ^  1  M.  D. 
&  D.  358 ;  Hawkins  v.  Hawkms,  4 
Jur.  (N.  S.)  1044  ;  The  case  of  the 
Bank  of  England,  8  De  G.  P.  &  Jo. 
645;  7  Jur.  (N.  S.)  715  nom.  In  re 
Sheatfieldy  Lawrence  Jk  Co.;  Young 
V.  Keighly,  15  Ves.  557. 

Upon  the  same  principle,  where, 
after  a  dissolution  and  an  assign- 
ment of  the  partnership  effects  to 
one  of  the  partners,  the  retiring 
partner  filed  a  bill  against  him, 
alleging  fraud  in  the  non-perform- 
ance of  the  articles  of  dissolution, 
and  praying  an  injunction  and  a 
receiver,  which  were  ordered,  it 
was  held  by  Lord  Eldon,  C,  upon 
a  subsequent  bankruptcy,  that  such 
interference  of  the  Court  restored 
the  propertjr  to  its  original  cha- 
racter, as  joint  property,  unless 
the  plaintiff  in  equity  had,  by  his 
conduct  between  the  time  of  his 
obtaining  the  injunction  and  die 
bankruptcy,  rendered  nugatory  the 
effect  of  such  interference.  Ex 
parte  Bowlandson,  1  Rose,  416 ; 
Ex  parte  Barrow,  2  Rose,  252 ; 
Ex  parte  Pemberton,  2  Mont.  &  A. 
548  ;  1  Deac.  421. 

The  mere  fact,  that  part  of  the 
consideration  payable  on  an  agree- 
ment, for  a  dissolution  of  partner- 
ship by  which  the  stock  is  assigned 
to  one  of  the  partners,  is  made  up 
of  bills  of  exchange,  payable  at  a 
future  time,  will  not  be  sufficient 
to  render  the  ^reement  executory, 
and  the  joint  will  be  converted 
into  separate  property,  though  the 
bills  may  not  be  paid.  Li  such  a 
case   the   bills  of  exchange  are 
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looked  npon  as  a  mere  mode  of 
paymmif  and  the  person  taking 
them  has  the  nsaal  remedies  by 
action  in  case  of  their  dishononr, 
or  in  the  event  of  bankruptcy  by 
proo£  Ex  parte  Clarlcson^  4  Deac. 
&  0.  56,  67,  68 ;  Ex  parte  Gibson, 
2  Mont.  &  A.  4. 

In  the  case  of  real  property,  in 
the  erent  of  the  non-payment  of 
the  purchase-money,  the  retiring 
partner  would  have  a  lien  for 
the  unpaid  purchase-money.  See 
Mackreih  Y.St/mmonSy  1  Lead.  Cas. 
Eq.  2eB,  Srd  ed. ;  Ex  parte  Peake, 

I  Madd.  346;  Grant  t.  MUU,  2  V. 
&  B.  306 ;  Ex  parte  Gibson^  2 
Mont.  &  A.  4. 

But  if,  notwithstanding  an 
assignment,  the  personal  effects 
remain  in  the  order  and  disposi- 
tion of  the  partnership,  the  joint 
creditors  will  be  entitled  to  them. 
Ex  parte  Burkm,  1  Glyn  &  J. 
207.    See  also  Ex  parte  WUUams, 

II  Yes.  3,  ante,  p.  397 ;  Ex  parte 
Usborne^  I  Glyn.  &  Jam.  358;  and 
see  Ex  parte  GKbson,  2  Mont  &  A. 
10;  2  Sim.  257 ;  Exparte  Leaf,  I 
Deac  176.  And  see  note  to  Joy 
y.  Campbell,  post. 

A  mere  dissolution  of  the  part- 
nership or  the  retirement  of  one  of 
the  partners  &om  trade  will  not 
have  the  effect  of  conyerting  the 
joint  property  of  the  partnership 
into  separate  property,  for,  in  the 
words  of  Lord  Eldon,  "  that  does 
no  more  than  declare,  that  the 
partnership  is  not  to  be  carried  on 
any  further,  except  for  winding  up 
the  affairs :  and  he  who  has  actual 
possession  has  it  clothed  with  a 
trust  for  the  other,  to  apply  the 


property  to  the  debts;  and  that 
will  qualify  the  nature  of  his  pos- 
session, so  that  it  cannot  be  said 
he  has  the  sole  possession  of  the 
specific  effects  or  the  debts,  to 
bring  it  within  the  doctrine  of 
reputed  ownership.'*  Ex  parte 
Williams,  11  Yes.  6.  But  see  and 
consider  Ex  parte  Taylor,  Mont. 
Rep.  240.  There  one  of  four 
partners  haying  died,  and  the  sur- 
yiying  partners  haying  compro- 
mised and  obtained  securities  for 
a  debt  due  to  the  original  firm, 
became  bankrupts,  it  was  held  by 
Sir  L.  ShadweU,  Y.-C,  that  the 
securities  were,  by  reputed  owner- 
ship, distributable  among  the  cre- 
ditors of  the  three. 

If  a  partner  who,  upon  retiring 
from  the  partnership,  desires  that 
the  partnership  effects  should  re- 
main liable  to  the  joint  debts  of 
the  partnership,  he  should  assign 
such  effects  upon  trust  to  pay  the 
debts.  See  Ex  parte  Fell,  10  Yes. 
348. 

Although  the  joint  effects  of  the 
partnership  may,  by  assignment  to 
one  of  the  partners,  be  rendered 
his  separate  property  so  as  to  giye 
his  separate  creditors  a  prior  claim 
upon  them,  neyertheless  the  joint 
creditors  may  before  his  bank- 
ruptcy elect  to  become  his  separate 
creditors,  though  they  cannot  do 
so  afterwards.  '^  The  engagement 
of  one  partner  with  the  other," 
says  Sir  John  Leach,  Y.-0.,  ^  to  pay 
the  debts  of  the  firm,  can,  as  to  the 
creditors  of  the  firm,  be  considered 
only  as  a  proposal  that  he  is  will- 
ing to  become  their  sole  debtor. 
If  they  accede  to  this  proposal 
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before  the  bankruptcy,  then  a  con- 
tract to  that  effect  is  coneluded, 
and  under  the  bankruptcy  they 
are  his  separate  creditors.  But 
their  acceptance  of  him  as  their 
separate  debtor,  after  the  bank- 
ruptcy, comes  too  late,  for  he  is 

then  incapable  of  contract 

I  agree  that  it  may  be  some  hard- 
ship upon  joint  creditors,  that  the 
joint  stock  to  which  they  may  have 
given  credit,  should,  by  the  deal- 
ings of  their  debtors  with  each 
other,  be  thus  conyerted  into  sepa- 
rate estate.  That  hardship  would 
have  been  avoided  if  it  could  have 
been  held  that  where,  upon  a  dis- 
solution, one  of  two  partners  is  to 
become  the  sole  owner  of  the  joint 
stock,  and  it  is  a  part  of  the  con- 
sideration that  he  shall  pay  the 
joint  debts,  such  joint  stock  shall 
not,  in  bankruptcy,  be  considered 
as  actually  converted  into  his  sepa- 
rate estate,  unless  he  has  paid  the 
joint  debts.  The  cases  of  Ex  parte 
Etiffln,  and  the  other  cases  of  that 
class  which  followed  it,  have  esta- 
blished that  the  legal  principle 
which  converts  the  joint  estate 
into  the  separate  estate  by  mere 
force  of  the  contract  is  too  strong 
for  this  equity."  Ex  parte  Freeman^ 
Buck,  478;  see  also  Thompson  v. 
Perdvalj  5  B.  &  Ad.  925  ;  3  Nev. 
&  Man.  167. 

But  although  the  partnership 
effects  have  been  made  by  contract 
the  separate  property  of  one  of 
them,  and  therefore  cannot  be 
touched  in  bankruptcy  by  the  joint 
creditors,  the  joint  creditors  may 
undoubtedly  proceed  against  the 
two  partners,  for  the  agreement 


to  dissolve  does  not  deprive  the 
joint  creditors  of  their  right  of 
applying  for  payment  to  those  who 
are  responsible  to  them.  Ex  parte 
PeaJce^  1  Madd.  858,  359. 

2.  Transfer  in  order  to  convert 
joint  into  separate  Proper^/  must 
be  bond  fide. — ^In  order  that  the 
joint  property  should  be  converted 
into  separate  property,  the  tnnB- 
Bction  must  he  bond  fide.  AsLioid 
Eidon  observed  in  the  principal 
case,  ''a  bond  fide  transmutation 
of  the  property  is  understood  to 
be  the  act  of  men  acting  ftaf ly, 
winding  up  the  concern." 

If  partners  enter  into  a  contract 
for  the  purpose  of  defrauding  their 
joint  creditors,  the  one  agreeing 
to  permit  the  other  to  withdraw 
money  out  of  the  reach  of  the 
joint  creditors,  such  contract  is 
fraudulent  and  invalid.  Anderson 
V.  Maliby,  4  Bro.  C.  C.  423 ;  2 
Ves.  Jun.  244. 

Upon  the  same  principle,  when 
at  the  time  of  the  dissolution  the 
partners  both  collectively  and  indi- 
vidually are  insolvent,  a  convey- 
ance from  one  of  them  to  the  oth^ 
of  the  partnership  effects,  in  con- 
sideration of  his  covenanting  to 
pay  the  debts  of  the  partnership, 
will  be  fraudulent  and  void  as 
against  creditors,  and  consequ^itty 
will  not  have  the  effect  of  con- 
verting the  joint  into  separate 
estate,  although  at  the  time  of  the 
transfer  the  partner  taking  it  may 
have  believed  that  the  business  of 
the  late  firm  could  be  profitably 
carried  on.  This  was  decided  in 
the  important  case  of  Ec  parte 
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Mayou,  In  re  Edwards  Wood  <fe 
Greenwood,  34  L.  J.  (Bktcy.)  25, 
11  Jur.  (N.  a)  433.  There  the 
bankrupts  Wood  and  Greenwood 
were  partners.  Their  business  was 
that  of  brickmakers,  and  they 
held  a  lease  or  agreement  for  a 
lease  of  a  colliery  that  was  ex- 
pected to  be  a  profitable  under- 
taking. In  the  month  of  August, 
1363,  the  partners  were  in  great 
difficulties.  In  NoTember,  1863,  a 
trader  debtor  summons  was  taken 
out  against  them  for  adebtof  £250, 
and  several  writs  demanding  large 
sums  of  money  issued  against  them. 
On  the  9th  of  December,  they 
went  together  to  a  person  who  had 
accepted  bills  for  their  accommo- 
dation to  induce  him  to  renew 
them,  and  to  make  a  fhrther  ad- 
Tance  of  money.  He  declined  to 
comply  with  their  application, 
whereupon  the  bankrupts  deter- 
mined to  dissolve  partnership,  and 
a  deed  was  prepared  and  executed 
on  the  same  day,  by  which  Mr. 
Greenwood  assigned  the  whole  of 
the  property  to  Mr.  Edwards 
Wood,  taking  from  Mr.  Edwards 
Wood  a  covenant  to  pay  the  debts 
of  the  partnership.  At  the  time  of 
the  execution  of  the  deed  the  part- 
nership was  insolvent,  and  each  of 
the  partners  was  insolvent.  There 
seems,  however,  to  have  been  some 
expectation  on  the  part  of  Mr. 
Edwards  Wood,  that  if  he  suc- 
ceeded in  obtauiing  advances,  the 
colliery  might  be  profitably  worked. 
It  was  held  by  Lord  Westbury,  0., 
that  the  deed  of  dissolution  was 
firaudulent  and  void,  and  did  not 
consequently  convert  the  joint  pro- 


perty of  the  firm  into  the  separate 
property  of  Mr.  Edwards  Wood. 
"The  case,"  said  his  Lordship, 
"  was  learnedly  argued  with  refer- 
ence to  several  decisions  of  Lord 
Eldon;  but  I  take  it  that  the 
principle  of  all  the  decisions  is  that 
which  is  shortly  stated  by  Lord 
Eldon,  in  the  case  of  Ex  parte 
Williams  (11  Ves.  3),  in  which  he 
very  concisely  states  that  every  one 
of  these  transactions  must  depend 
entirely  upon  the  bona  fides.  The 
question,  therefore,  that  I  have  to 
answer  is  simply  this,  whether  an  as- 
signment of  this  nature  can  be  made 
bond  fide  by  a  partner  when  the 
partnership  is  in  a  state  of  insol- 
vency, and  the  partners  themselves 
are  equally  insolvent  in  their 
separate  character  ?  Now  the  prin- 
ciple of  law  embodied  in  the 
13th  Eliz.,  and  also  the  principle 
which  is  expressed  and  declared  by 
the  67th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  en- 
tirely forbid  my  holding  that  this 
assignment  was  anything  but  a 
fraudulent  conveyance,  fraudulent 
against  creditors,  a  transaction 
which  cannot  have  eflFect  given  to 
it,  because  it  would  have  the  effect 
of  delaying  and  defeating  the  just 
creditors  of  an  insolvent  person  in 
their  attempts  to  recover  and  make 
available  the  property  of  that 
person.  I,  therefore,  applying  that 
test  to  the  matter,  hold  that  there 
was  no  bona  fides  in  this  trans- 
action, that  the  assignment  was 
fraudulent,  that  it  was  void,  that 
it  did  not  operate  as  a  conversion 
of  the  bankrupts'  property  into 
the  separate  estate  of  Wood,  that 
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the  whole  of  the  property  as  it 
existed  belonging  to  the  bankmpts 
at  the  date  of  that  deed  most  still 
be  considered  as  remaining  the 
joint  property,  and  must  be  ad- 
ministered and  distributed  as  such 
under  the  bankruptcy  among  the 
jomt  creditors." 

It  has  however  been  held,  though 
under  somewhat  peculiar  circum- 
stances, that  one  partner  may  agree 
with  a  retiring  partner  to  give  him 
a  sum  of  money  for  the  concern, 
and  thereby  convert  the  joint  as- 
sets of  the  firm  into  the  separate 
estate  of  the  continuing  partner, 
although  they  knew  at  the  time  of 
the  dissolution  that  the  partnership 
was  insolvent,  provided  no  fraud 
•was  intended.  The  case  referred 
to  is  that  of  Ex  parte  Feaie,  In 
re  Lightoller,  1  Madd.  846.  There 
the  petitioner  Peake  and  LightoUer 
the  bankrupt  carried  on  the  busi- 
ness of  calico-printers  in  partner- 
ship together  (at  premises  which 
had  been  conveyed  to  them  jointly) 
until  the  month  of  Septemb^,  1814, 
when  they  agreed  to  dissolve  the 
partnership,  and  the  petitioner 
Peake  agreed  to  sell  his  interest 
in  the  premises  to  the  bankrupt, 
the  bankrupt  also  agreeing  to  pay 
the  debts  due  from  the  firm, 
amounting  to  about  £670.  By  in- 
dentures of  lease  and  release  dated 
respectively  the  10th  and  11th  of 
October,  Peake  conveyed  and  as- 
signed to  LightoUer  his  moiety  of 
the  premises,  and  certain  imple- 
ments and  utensils.  The  consider- 
ation for  the  sale  being  the  sum  of 
£2009  (which  was  not  paid),  but 
LightoUer  gave  his  drafts  for  that 


amount  payable  at  different  dates. 
The  first  bill,  which  became  due 
on  the  14th  December,  1814,  being 
dishonoured,  Peake  obtained  a  de- 
posit of  the  deeds  to  secure  the 
whole  of  the  purchase-money,  and 
subsequently  a  memorandum,  by 
which  it  was  agreed  that,  upon  a 
sale  or  mortgage  of  the  premises, 
the  £2009  should  be  paid.  The 
remainder  of  the  bills,  when  due, 
were  dishonoured.  After  the  dis- 
solution of  the  partnership,  Light- 
oiler  separately  and  ostensibly 
carried  on  the  concern,  (Peake  never 
interfering,)  and  held  himself  out 
as  the  sole  owner  of  the  property, 
obtained  credit  with  his  different 
creditors  upon  the  credit  of  the 
property  belonging  to  him  sepa- 
rately and  as  his  own  estate.  In 
May,  1815,  LightoUer  stopped  pay- 
ment, and  in  the  following  June 
he  became  a  bankrupt.  A  petition 
presented  by  Peake  prayed  for  the 
sale  of  the  premises,  the  payment 
of  the  £2009,  with  interest^  and  of 
the  partnership  debts. 

The  bankrupt  swore  that  when 
the  state  of  the  accounts  were  ex- 
amined in  the  months  of  Septem- 
ber and  October,  1814,  the  partner- 
ship estate  was  insolvent  to  a  veiy 
considerable  amount.  This  was 
denied  by  Peake.  Peake,  it  ap- 
pears, was  solvent.  Some  of  the 
joint  creditors  appeared  to  contend 
that  the  transaction  between  Peake 
and  the  bankrupt  had  not  rendered 
the  property  of  the  former  the  se- 
parate estate  of  the  bankrupt  But 
the  assignees  contended  that  they 
had  a  right  to  go  back  to  the  trans- 
action of  October,  1814,  and  that 
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upon  finding  the  partnership  dis- 
Bolved  at  that  period,  and  the 
affairs  not  wonnd  np,  they  had  a 
right  to  take  the  account  against 
Peake,  and  to  render  him  respon- 
sible for  part  of  the  joint  debts 
afterwards  paid  by  Lightoller,  those 
debts  being  so  paid  by  the  sale  of 
goods  famished  to  LightoUer  by 
the  new  creditors.  Sir  TJiomaa 
PlunMTy  however,  held  that  the 
partnership  property  had,  by  the 
transaction  between  the  partners 
in  1814,  been  made  the  separate 
property  of  the  bankmpt,  and  that 
after  the  payment  of  the  purchase- 
money  it  was  applicable  towards 
payment  of  the  separate  creditors 
of  the  bankrupt 

*'  I  will  take  it,"  said  his  Honour, 
"  that  the  two  partners  were  each 
cognizant  at  that  period,  that  the 
effects  of  the  partnership  were 
greatly  insufficient  to  pay  its  debts, 
and  that  Lightoller  chose  sepa- 
rately to  remain  conducting  the 
busine^  and  to  buy  out  the  re- 
tiring partner — there  being  no  de- 
ception, no  misrepresentation,  no 
concealment,  no  fraud,  on  the  part 
of  the  retiring  partner.  The  first 
question  is— Is  it  not  competent 
to  two  partners  to  make  such  a 
bargain,  howeyer  advantageous  or 
disadvantageous  it  may  be  to 
either  party  ?  May  not  one  co- 
partner dissolve  publicly  his  part- 
nership with  the  other,  he  knowing 
the  then  state  of  it,  but  having  a 
better  opinion  of  it,  or  choosing, 
for  his  own  advantage,  to  give  a 
sum  of  money  if  the  other  will 
convey  his  interest  to  him  ?  They 
certainly  might   make    such    an 


agreement,  no  fraud  being  prac- 
tised, or  intended."  And,  after 
commenting  upon  the  case  of  An- 
derson V.  Malthy  (4  Bro.  C.  C.  423, 
S.  C.  2  Ves.  Jun.  244),  his  Honour 
said : — "  In  that  case  there  was 
strong  ground  to  believe  a  flraud 
was  intended ;  and  it  does  not 
warrant  me  in  declaring  generally 
that  the  mere  circumstance  of  the 
partnership  being  at  that  time  in 
such  a  state  that  their  joint  effects 
were  not  sufficient  to  pay  their 
joint  debts,  will  per  ae  Xi^  suffi- 
cient to  invalidate  a  dissolution  of 
partnership  made  fairly  between 
the  partners  themselves.  No  firaud 
was  intended  by  Lightoller — he 
paid  ihe  Joint  creditors — there  was 
therefore  no  connivance  with 
Peake  to  put  the  joint  effects  into 
a  state  to  benefit  Peake.  Anders- 
son  V.  Malthy,  therefore,  does  not 
apply." 

It  will  be  observed  that  this 
case  differs  in  many  respects  from 
In  re  Edwards  Woody  Ex  parte 
Wood  A  Oremwoody  for  in  the  latter 
case  not  only  the  firm,  but  also 
the  partners  individually,  were 
insolvent  at  the  time  of  the  dis- 
solution, which  was  soon  after- 
wards followed  by  the  bankruptcy 
of  both  partners.  Whereas  in  Ex 
parte  Peake,  the  retiring  partner 
was  solvent^  and  the  continuing 
partner  who  openly  carried  on  the 
business  for  some  months,  con- 
tracting new  debts  upon  the  faith 
of  the  possession  of  the  former 
property  of  the  partnership,  paid 
off  the  joint  creditors,  so  that  there 
was  no  person  before  the  Court 
who  had  any  right  to  insist  that  a 
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fraud  had  been  committed  upon 
them  by  the  transfer  of  the  part- 
nership property  upon  the  disso- 
lution. And  as  between  the  part- 
ners themselves,  it  is  clear  that 
there  was  no  fraud.  The  case  of 
Ex  parte  Pedke  seems  therefore  to 
be  quite  consistent  with  the  deci- 
sion of  Lord  Westburym  Ex  parte 
Mayou.  However,  after  the  latter 
decision,  it  may  well  be  doubted 
whether  it  would  be  competent  for  a 
partner  knowing  the  insolvency  of 
the  firm,  to  assign  the  partnership 
effects  to  the  continuing  partner, 
so  as  to  convert  the  joint  into  se- 
parate estate,  at  any  rate  where 
the  assignment  was  soon  followed 
up  by  the  bankruptcy  of  one  of  the 
continuing  partners,  because  the 


eSect  of  the  assignment,  although 
.  no    actual   fraud   was    intended, 
would  be  that  of  delaying  or  de- 
feating the  joint  creditors. 

In  the  principal  case  the  assign- 
ment took  place  a  considerahle 
time — a  year  and  a  half— before  the 
bankruptcy,  and  that  lapse  of  time 
was  no  doubt  evidence  of  the  Ima 
fides  (see  Ex  parte  Williams,  11 
Ves.  4)  ;  but  the  mere  fact  that 
the  bankruptcy  takes  place  soon 
after  the  assignment  will  not  of 
•  itself,  in  the  absence  of  fraud,  ren- 
der the  a^s^gnment  invalid.  £x 
parte  Williams,  11  Ves.  8. 

As  to  the  conversion  of  real 
estate  held  for  the  purposes  of  a 
partnership,  see  note  to  Lake  v. 
Craddock,  1  L.  C.  Eq.  174, 3rd  edit. 
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Be  Term.  S.  Hilarii,  1735. 
[reported  3  p.  WMS.  405 ;  s.c.  2  eq.  ab.  110,  pl.  2.] 

Bakkruptcy — ^Double  Proof.] — If  A.  and  B.  are  bound  in  a 
bond  jointly  and  severally  to  J.  S.,  he  may  elect  to  sue  them 
jointly  or  severally  /  but  if  he  sues  them  jointly  he  cannot  sue 
them  severally y  for  the  pendence  of  one  suit  may  be  pleaded  in 
abatement  of  the  other.  By  the  same  reason,  if  A.  and  B.,  joint 
traders,  become  bankrupt,  and  there  are  joint  and  separate  com- 
missions taken  oui  against  them,  and  A.  and  B.  before  the  bank- 
ruptcy become  jointly  and  severally  bound  to  J.  S.,  J.  S.  may 
choose  under  which  commission  he  wiU  come,  but  shall  not  come 
under  both. 

If  two  joint  traders  owe  a  partnership  debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  security  for  payment  of  this  debt, 
here  the  joint  debt  may  be  sued  for  by  the  partnership  creditor, 
who  may  likewise  sue  the  bond  given  by  one  of  the  traders. 

The  case  was,  John  Crossfield  and  James  Birket  were  partners 
in  trade,  and  hoxmA.  jointly  and  severally  in  their  joint  and  several 
bond  to  the  petitioner  Rowlandson. 

On  the  27th  of  October,  1734,  a  joint  commission  was  awarded 
against  Crossfield  and  Birket,  who  were  found  bankrupts,  and 
their  estate  and  effects  made  over  to  the  assignees,  in  trust  for 
their  creditors. 

Afterwards  a  separate  commission  was  sued  out  against  each  of 
the  partners,  and  each  upon  this  commission  was  also  found  a 
bankrupt. 

The  petitioner  proved  his  debt  under  all  three  commissions, 

and  received  a  dividend  under  the  joint  commission  of  

shillings  in  the  pound ;  and  having  also  applied  to  the  commis- 
sioners under  each  of  the  separate  commissions,  to  be  let  into  his 


Digitized  by 


Google 


408  EX   PARTE   ROWLANDSON. 

diyidend  nnder  such  separate  commission,  and  being  by  them 
refused,  in  regard  of  his  baying  received  the  same  nnder  the  joint 
commission,  he  now  applied  to  the  Lord  Chancellor  to  be  admitted 
to  receive  his  dividend  under  the  separate,  as  well  as  under  the 
joint  commissions. 

The  Lord  Chancellor  (Lord  Talbot)  at  first  inclined  io  think, 
that  the  petitioner  being  a  joint  and  a  separate  creditor,  ought  to 
be  at  liberty  to  come  in  under  each  of  the  commissions,  provided 
he  received  but  a  single  satisfaction ;  but  the  next  day  his  Lord- 
ship held,  that  as  at  law*  when  A.  and  B.  are  bound  jointly  and 
severally  to  J.  S.,  if  J.  S.  sues  A.  and  B.  severally,  he  cannot  sue 
them  jointly ;  and  on  the  contrary,  if  he  sues  them  jointly,  he 
cannot  sue  them  severally,  but  the  one  action  may  be  pleaded  in 
abatement  of  the  other.  So,  by  the  same  reason,  the  petitioner 
in  the  present  case  ought  to  be  put  to  his  election,  under  which  of 
the  two  commissions  he  would  come ;  and  that  he  should  not  be 
permitted  to  come  under  both ;  for  then  he  would  have  received 
more  than  his  share;  but  his  Lordship  said  he  would  hear 
counsel,  if  they  had  anything  to  object  against  this  order. 

Argument  for  the  petitioner. 

Whereupon  it  was  now  offered,  that  it  was  true,  if  at  law  two 
men  are  bound  jointly  and  severally  in  a  bond  to  J.  S.,  the 
obligee  may  either  sue  the  bond  jointly  against  both,  or  severally 
against  each,  at  his  election ;  but  on  his  suing  them  jointly  and 
severally  at  the  same  time,  the  pendency  of  one  suit  may  be 
pleaded  in  abatement  to  the  other ;  but  the  reason  of  this  is,  for 
that  if  the  obligee  sues  the  obligors  jointly  and  recovers  judgment, 
the  plaintiff  in  such  case  is  at  liberty  to  take  as  well  the  joint,  as 
the  separate  effects  of  each  of  the  obligors  in  execution.  Now,  in 
such  case,  he  can  have  no  more  than  all  the  effects  of  each,  conse- 
quently during  such  joint  suit  it  would  be  fruitless,  and  indeed 
vexatious,  to  bring  a  separate  action  against  each  of  the  obligors ; 
but  that  nothing  could  be  inferred  from  hence  against  a  joint 
creditor's  taking  under  each  of  these  commissions  the  utmost 
advantage  allowed  him  by  law ;  and  that  the  bankruptcy  of  the 
debtor  ought  not  to  hinder  him  of  such  advantage,  so  as  he  did 
not  receive  a  double  satisfaction. 

For  the  which  purpose  a  case  was  cited  (Ex  parte  Rice  Vaughan) 

^  If  three  are  bonnd  jointly  and  severally,  the  obligee  cannot  sue  two  of  them 
jointly,  for  this  is  suing  them  neither  jointly  nor  severally.    HolL  Ahr,  148, 
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as  determined  by  the  Lord  King,  September  6,  1732,  where  a 
joint  commission  issued  versus  Stainer,  Jones,  and  Prestland,  who 
were  partners  and  joint  traders ;  and  one  Bice  Vaughan  proTed  a 
debt  of  £8251  under  the  commission,  and  received  a  dividend  of 
48.  in  the  pound.  Afterwards  Bice  Vaughan,  having  likewise  a 
separate  bond  from  Stamer  for  the  same  debt,  sued  out  a  separate 
commission  for  it  against  Stainer,  and  petitioned  that  the  com- 
missioners and  assignees  under  the  joint  commission  might  deliver 
up  the  separate  effects  of  Stainer,  in  order  that  the  petitioner 
might  receive  a  further  satisfaction  towards  his  debt  out  of 
Stainer's  separate  estate.  On  the  other  hand  the  joint  creditors 
petitioned,  that  the  separate  commission  might  be  superseded, 
forasmuch  as  Bice  Vaughan,  on  whose  petition  the  separate  com- 
mission bad  issued,  had  been  allowed  for  the  same  debt  under 
the  joint  commission,  viz.  4s.  in  the  pound.  But  it  was  ordered, 
that  the  assignees  under  the  joint  commission  should  delivei^  up 
the  separate  effects  of  Stainer,  to  the  end  that  they  might  be 
applied  to  pay  the  separate  bond.  And  it  was  insisted  that  this 
was  a  case  in  point ;  for  here  Bice  Vaughan  was  a  joint  creditor 
of  aU  the  partners,  and  also  a  separate  creditor  of  one,  and  had 
proved  his  debt,  and  taken  his  dividend  under  the  joint  commis- 
sion ;  notwithstanding  which  he  was  allowed  relief  as  a  separate 
creditor  for  the  same  debt. 

Lord  Chancellor  Talbot  said,  he  observed  this  difference  be- 
tween the  cases.    In  that  which  had  been  cited,  there  was  a 
single  bond  given  as  a  collateral  security  for  the  same  debt,  by 
one  of  the  partners  only ;  but  in  the  principal  case,  the  bohd 
upon  which  the  petitioner  would  seek  relief  imder  the  separate 
commission,  was  not  only  for  the  same  debt,  but  given  by  both 
the  parties ;  and  the  plea  in  abatement  would  have  been  proper, 
had  the  bond  been  sued  at  the  same  time  both  as  a  joint  and 
several  bond,  which  cannot  be,  where  there  is  only  a  separate 
bond.     Then  taking  this  to  be  the  rule  at  law,  that  a  joint  and 
seyeral  bond  cannot  be  sued  at  one  and  the  same  time,  both 
jointly  and  severally,  but  that  the  obligee  must  make  his  election ; 
so  it  ought  to  be  (he  said)  in  the  principal  case.    And  this  would 
best  answer  the  general  end  of  the  statutes  concerning  bankrupts, 
which  provide,  that  all  debts  shall  be  paid  equally,  as  in  con- 
science they  are  all  equal ;  that  it  is  upon  this  foundation  that 
debts  of  a  partnership  have  been  ordered  to  be  first  paid  out  of 
the  partnership  effects  (see  Horsey's  case,  3  P.  Wms.  28),  and 
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that  afterwards  the  joint  creditors^  when  the  separate  creditors 
are  satisfied,  may  come  in  upon  the  separate  effects,  but  not 
before ;  and  so  vice  versd,  the  separate  creditors  are  to  come  in 
first  on  the  separate  effects  of  the  partners,  and  if  these  are  not 
sufficient,  then  on  the  joint  effects,  after  the  partnership  creditors 
are  paid. 

And  therefore,  that  there  might  be  an  equality  in  the  principal 
case,  his  Lordship  ordered  that  the  petitioner  should  make  his 
election,  whether  he  would  come  in  for  a  satisfaction  out  of  the 
partnership,  or  the  separate  effects,  but  not  out  of  both  at  the  same 
time ;  however,  his  having  received  his  dividend  out  of  the  joint 
effects,  on  the  joint  commission,  whilst  this  matter  was  in  suspense, 
was  not  to  bind  him ;  and  provided  he  brought  that  back  again,  he 
might  come  in  for  a  satisfaction  out  of  the  separate  effects. 


In  the  often-cited  and  leading 
case  of  Ex  parte  Rotvlandsony  Lord 
Talbot  lays  down  the  well-known 
rule  as  to  the  mode  in  which  on  the 
bankruptcy  of  a  firm  the  joint  pro- 
perty of  the  firm,  and  the  separate 
property  of  its  various  members,  is 
to  be  distributed  amongst  the  joint 
and  separate  creditors,  viz.,  the 
debts  of  a  partnership  (that  is  to 
say,  the  joint  debts)  will  be 
ordered  to  be  paid  first  out  of  the 
partnership  or  joint  effects,  and 
afterwards  the  joint  creditors,  when 
the  separate  creditors  are  satis- 
fied, may  come  in  upon  the  sepa- 
rate effects,  but  not  before ;  and  so 
vice  versd  the  separate  creditors 
are  to  come  in  first  on  the  separate 
effects  of  the  partners,  and  if  these 
are  not  sufficient,  then  on  the  joint 
effects,  after  the  partnership  or 
joint  creditors  are  paid.  Ante, 
p.  409  ;  and  see  Ex  parte  Cook,  2 
P.  Wms,  500  ;  Ex  parte  Croivder, 


2  Vern.  70G;   Tunse  v.  Massey, 
1  Atk.  67. 

The  question,  however,  which 
arose  for  the  decision  of  Lord  Tal- 
bot was  whether  when  a  creditor 
has  a  security  which  is  ho\ii  joint 
and  several  he  has  a  right  to  a 
double  proof,  that  is  to  say,  whether 
he  may  prove  at  the  same  time 
against  the  joint  and  separate  es- 
tates, or  whether  he  must  elect 
against  which  of  the  estates  he  will 
proceed.  Lord  Talbot  ultimately, 
though  evidently  after  considerable 
doubt  and  hesitation,  determined 
that  the  creditor  was  bound  to 
make  his  election. 

How  far  this  decision  is  founded 
upon  correct  principles  will  be 
hereafter  considered ;  it  is  proposed 
however  in  discussing  the  doctrines 
laid  down  in  the  principal  case,  and 
with  a  view  to  their  elucidation,  to 
make  a  few  observations  under  the 
following  heads  : — First,  what  is 
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joint  and  what  is  separate  estate. 
Secondly,  as  to  joint,  separate,  and 
joint  and  separate  debts.  Thirdly, 
as  to  the  right  of  proof  as 
against  joint  and  separate  estates. 
Fourthly y  proof -against  both  joint 
and  separate  estates,  and  as  to  the 
election  of  proof. 

1.  What  is  joint  and  what  is 
separate  Estate. — Joint  estate  is 
that  in  which  the  partners  are 
jointly  interested  for  the  purposes 
of  the  partnership,  at  the  time  of 
the  bankruptcy.  Separate  estate  is 
that  in  which  the  partners  are  each 
separately  interested  at  the  time 
of  the  bankruptcy.  Coll.  Partn. 
595,  2nd  ed. 

Partners  may  by  their  articles  of 
partnership  agree  what  shall  be 
joint  and  what  shall  be  separate 
estate.    Ih.  596. 

What  was  made  joint  estate  by 
any  such  agreement  will  remain 
such  joint  estate  until  it  is  con- 
yerted  into  separate  estate,  or 
unless,  after  a  dissolution,  it  be 
considered  to  be  separate  estate  by 
coming  within  the  reputed  owner- 
ship clause  of  the  Bankrupt  Law 
Consolidation  Act  (12  &  13  Vict. 
c.  106,  8.  125).  But  that  will 
not  be  the  case  where  after  a 
dissolution  the  partnership  effects 
are  in  the  actual  possession  of  one 
of  the  partners  for  the  purpose  of 
winding  up  the  affairs  of  the  part- 
nership. See  Ex  parte  Williams, 
11  Ves.  6. 

Formerly  it  was  held  that  if  a 
dormant  partner  allowed  the  joint 
effects  to  be  in  the  possession,  order, 
and  disposition  of  the  ostensible 


partner,  on  the  bankruptcy  of  the 
latter  {Ex  parte  Enderhy,  2  B.  &  C. 
389 ;  3  Dowl.  &  By.  636,  oyerruling 
ColdtcellY.  Gregory,  1  Price,  119), 
eyen  although  there  might  haye 
been  an  agreement  {Ex parteWood, 
De  G.  134)  or  an  assignment  upon 
trust  {Ex parte  Dyster,  2  Rose,  256  j 
Ex  parte  Barrotv,  ib.  252),  to  pay 
the  partnership  debts,  the  whole 
of  the  effects  would  pass  to  the  as- 
signees. See  bH&o  Smithy .  Watson, 
2  B.  &  C.  401 ;  3  Dowl.  &  By.  751 ; 
Ex  parte  Chuck,  Mont.  364,  457  ; 
Ex  parte  Jennings,  Mont.  45 ; 
8  Bing.  469. 

So  where  traders  in  co-partner- 
ship haying  admitted  a  dormant 
partner,  and  his  share  in  the  joint 
stock  being  in  the  order  and  dis- 
position of  the  ostensible  partners, 
was  distributable  as  such,  it  was 
held  that  the  creditors  of  the  new 
firm  and  the  creditors  of  the  old 
firm,  who  had  notice  that  a  dor- 
mant partner  had  been  admitted, 
were  entitled  to  proye  their  debts, 
pari  passu  with  the  other  creditors 
of  the  old  firm.  Ex  parte  Chuck, 
Mont.  Eep.  364,  457;    8  Bing. 

469. 
The    doctrine,    howeyer,    laid 

down  in  Ex  parte  Enderby,  2  B. 

&  C.  389,  and  similar  cases,  appears 

to  be  overruled  in  the  recent  case 

of  Reynolds  y.  Bowhy,  2  Law  Bep. 

(Q.B.)  474,  and  see  the  note  to 

Joy  y.  Campbell,  post 
Property,    moreoyer,     whether 

land  {Forster  y.  Eale,  3  Ves.  696 ; 

5  Ves.  308)  or  shares  in  a  company 

{Ex  parte  Connell,  3  Deac.  201  ; 

Ex  parte  Hinds,  3  De  G.  &  Sm. 

613)  purchased  with  the  partner- 
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ship  money  will,  until  the  contrary 
be  shown,  be  presumed  to  be  the 
joint  property  of  the  firm,  although 
the  conveyance  or  transfer  may 
have  been  taken  in  the  name  of 
one  of  the  partners  only.  See  also 
Smith  Y.  I^iihy  5  Ves.  193; 
BolUy  Y.  Brooke,  7  Bligh,  90 ; 
Morris  v.  Barrett,  3  T.  &  J.  384. 
Bat  this  presumption  may  be 
rebutted  by  showing  that  it  was 
not  the  intention  of  the  firm  to 
acquire  the  property,  as,  for  in- 
stance, where  the  purchase-money 
was  lent  by  the  firm  to  the  partner 
{Smith  V.  Smithy  5  Ves.  189),  or 
was  in  good  faith  purchased  by 
him  for  his  own  private  purposes. 
Walton  v.  Butler,  29  Beav.  429  ; 
Ex  parte  Emly,  1  Eose,  64.  Where 
however  an  individual  partner 
obtains  an  advantage  in  fraud  of 
liis  copartners,  as,  for  instance,  by 
obtaining  a  renewal  of  a  lease 
behind  their  backs,  he  will  be  held 
a  trustee  for  them,  and  it  will  in 
equity  be  considered  as  joint  pro- 
perty. See  Featherstonhaugh  v. 
Fenwich,  17  Ves.  298,  311  ;  and 
cases  cited  ante,  p.  359.  Secus 
where  the  advantage  is  not  con- 
nected with  the  partnership. 
Campbell  v.  Mullett,  2  Swanst  551 ; 
Moffat  V.  Farquharson,  2  Bro. 
C.  C.  338. 

Property  acquired  by  a  conti- 
nuing partner  after  the  disso- 
lution, but  before  the  winding  up 
of  the  partnership,  will  not  neces- 
sarily be  considered  partnership 
property,  although  the  business  was 
carried  on  without  the  consent  of 
the  other  partners.  Nerot  v.  Bur- 
nand,  4  Rnss.  247,  2  Bligh,  (N.  S.) 


215  ;  see  also  Payne  v.  Homly, 
25  Beav.  280. 

Separate  Estate.  —  Whatever  is 
separate  estate  at  the  time  of  the 
partnership  or  is  agreed  by  the 
partners  to  be  separate  estate  will 
continue  to  be  such  {Smithy. &nith, 
5  Ves.  189 ;  1  Hov.  Supp.  502 ;  Ex 
parte  Smith,  3  Madd.  63 ;  Buck, 
149),  until  it  be  converted  (see 
note  to  Ex  parte  Ruffia,  ante,  p. 
387),  or  unless  when  it  consists  of 
goods  and  chattels  it  is  in  the  re- 
puted ownership  of  the  firm  at  the 
time  of  the  bankruptcy,  and  ia  that 
case  it  will  be  considered  as  joint 
estate.  Et  parte  Hare,  2  Mont  & 
A.  478 ;  1  Deac.  16  ;  Ex  parte 
Smith,  3  Madd.  63  ;  Buck,  149 ; 
Ex  parte  Hunter,  2  Rose,  382  ;  Ex 
parte  Jackson,  1  Ves.  131 ;  Eom 
V.  Baker,  9  East,  215  ;  Ex  parte 
Arbouin,  1  De  Gex,  359. 

Whatever  is  converted  into  se- 
parate estate,  and  is  no  longer  in 
the  order  and  disposition  of  the 
partnership,  is  separate  estate 
under  the  bankruptcy.  ColL  Part. 
603,  2nd  ed. ;  Ex  parte  Wood, 
1  De  Gex,  134. 

As  to  the  conversion  of  joint 
into  separate  and  separate  into 
joint  estate,  see  Ex  parte  Bt^ffm, 
ante,  p.  397,  and  note. 

2.  As  to  Joint,  separate,  and  jomt 
and  separate  Debts. — ^The  debts  of 
creditors  who  in  the  administra- 
tion of  the  assets  of  a  bankrupt 
firm  may  prove  against  their 
estates  are  divisible  into  three 
classes  : —  First,  joint  debts ; 
secondly,     separate    debts;    and 
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(hirdiyy  debts  which  are  both  joint 
and  separate. 

Jomt  debts  are  those  for  which 
the  firm  is  jointly  liable,  but  for 
which  the  indiyidual  members  of 
the  firm  hare  not  made  themselyes 
separately  liable.  For  instance, 
debts  contracted  by  a  firm  for  goods 
supplied  or  for  money  advanced  to 
them,  for  bills  duly  accepted  or 
endorsed,  although  only  by  one 
of  the  partners  in  the  name  of  the 
partnership,  or  even  if  the  part- 
nership name  has  been  improperly 
or  fraudulently  used,  if  the  bills 
are  in  the  hands  of  a  l<md  fide 
holder  for  value,  and  although  the 
partner  fraudulently  using  the 
name  of  the  partnership  has  alone 
derived  benefit  from  the  transac- 
tion. 9&QSandilandsY.Mar8hjanie, 
p.  304,  Ex  'parte  Bonbanus,  8  Ves. 
542. 

Separate  debts  are  those  which 
an  individual  partner  has  contracted 
for  goods  or  money  supplied  or 
advanced  to  himself,  or  for  bills 
which  he  has  accepted  in  his  own 
name  {Ex  parte  BolUho,  Buck,  100), 
or  even  in  the  name  of  the  partner- 
ship, if  the  bills  were  given  for  a 
private  debt  of  the  individual  part- 
ner unless  the  drawer  can  show 
that  they  were  given  with  the 
consent  of  the  other  partners 
{ExparteTharpe,^TiS,oni,&K.ll^)y 
and  see  note  to  Sandilands  v. 
Marshy  ante,  p.  303). 

"Where adebt has  been  contracted 
by  one  of  a  firm  without  the 
authority  express  or  implied  of  the 
firm — as,  for  instance,  where  a 
partner  has  borrowed  money  in  his 
own  name,  the  mere  fact  that  the 


firm  have  had  the  benefit  of  the 
mon^  so  borrowed,  will  not  make 
the  lender  the  joint  creditor  of  the 
firm,  and  thus  enable  him  to  prove 
against  the  joint  estate.  Ex  parte 
Wheatley,  Cooke's  Bank.  Law,  534, 
8th  ed.  ;  Ex  parte  Peele,  6  Ves. 
602  ;  Ex  parte  Emtyy  1  Eose,  65. 

A  debt  is  joint  and  separate 
when  the  firm  collectively  and 
each  partner  separately  is  liable 
for  its  payment.  As,  for  instance, 
where  a  firm  gives  a  bond  or  a 
promissory  note  in  which  they  are 
bound  or  promise  to  pay  jointly 
and  severally.  Ex  parte  Ckristiey 
Mont.  &  Bl.  354. 

Where  breaches  of  trusts  or 
frauds  have  been  committed  by  a 
firm,  the  members  composing  it 
have  been  held  to  be  jointly  and 
severally  indebted  to  the  cestui  que 
trust  and  the  persons  whom  they 
have  defrauded.  Ex  parte  Poulsan^ 
De  Gex.  79  ;  Ex  parte  Bamwall, 
6  De  G.  Mac.  &  G.  291 ;  Ex  parte 
Woodin,  3  M.  D.  &  D.  399 ;  ^  parte 
The  Unity  Banking  Association^  3  De 
G.  &  Jo.  63 ;  and  see  cases  cited  1 
Griff.  &  Holmes  on  Bankruptcy,  p. 
667-669.    See  cases,  p.  431,  post. 

Where  a  debt  is  due  from  a  part- 
nership consisting  of  two  part- 
ners, one  of  whom  is  a  dormant 
partner,  the  creditor  may  prove 
either  as  a  joint  creditor  of  the 
firm  or  as  a  separate  creditor  of 
both  the  dormant  and  ostensible 
partner.  "In  bankruptcy,"  says 
Lord  Eldony  C,  "  it  has  been  taken 
as  unquestionable,  that  if  I  deal 
with  A.,  he  cannot  with  reference 
to  that  transaction  say,  there  is  a 
contract  between  him  and  B.  of 
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whom  I  know  nothing  ;  thus  com- 
pelling me  to  be  a  joint  creditor  of 
those  two,  whose  joint  property 
may  be  scarcely  anything,  and  not 
the  sole  creditor  of  the  only  man  I 
knew.  I  haye  said  in  this  place, 
following  a  series  of  precedents, 
that  the  joint  creditors  may  elect ; 
that  a  man,  purchasing  from  or 
selling  to  A.,  not  knowing  of  any 
partner,  may  consider  A.  as  the 
sole  vendor  or  vendee.  He  may, 
finding  that  B.  has  taken  a  share 
of  the  profits,  elect  to  go  against 
him  also,  but  cannot  be  compelled 
certainly."  Ex  parte  Norfolk^ 
19  Ves.  458  ;  and  see  Ex  parte 
Hodghmsmy  ib.  294 ;  Ex  parte 
LaWi  3  Deac.  541. 

Upon  the  bankruptcy  of  a  firm 
or  an  individual  member  of  it, 
an  important  question  sometimes 
arises,  viz.,  whether  a  joint  may 
not  have  been  converted  into  a 
separate  debt,  or,  on  the  other . 
hand,  a  separate  into  a  joint  debt. 
Independently  of  the  doctrine  of 
merger,  the  conversion  of  joint  into 
separate  or  of  separate  into  joint 
debts  may  be  affected  by  the  assent 
of  all  parties. 

Thus  if  a  partnership  be  dis- 
solved upon  the  terms  that  one 
partner  is  to  continue  the  busi- 
ness and  to  pay  all  the  debts, 
that  arrangement  between  the 
partners  merely  will  not  convert 
the  joint  debts  of  .the  firm  into 
separate  debts  of  the  continuing 
partner;  but  it  will  have  that 
effect,  if  it  be  acceded  to  by  the 
creditors.  Ex  pa/rte  Fremian, 
Buck,  471 ;  Ex  parte  Fry y  1  Gl.  & 
J.  96  ;  Ex  parte  Onmeyy  2  M.  D. 


&  D.  541 ;    Ex  parte  AppUby, 
2  Deac.  482. 

So  likewise  the  creditors  of 
one  person  who  enters  into  part- 
nership with  another,  upon  the 
terms  that  the  debts  of  the  one  are 
to  become  the  joint  debts  of  the  . 
two,  will  not  thereby  become  joint 
debts  unless  the  creditors  accede  to 
that  arrangement.  Ex  parte  Jack- 
eofiy  1  Ves.  Jun.  131 ;  Ex  pc^U 
PeeUy  eVes.  602 ;  Ex  parte  WOliam, 
Buck,  18  ;  Ex  parte  Parker,  2 
Mont  D.  &  D.  511  ;  Ex  parte 
Graham,  ib.  781  ;  Ex  parte  HUch- 
cock,  3  Deac.  507  ;  Rojfe  v.  Flower, 
1  Law  Eep.  P.  0.  27. 

The  best  evidence  of  an  inten- 
tion to  convert  is  by  an  instrument 
in  writing,  and  if  it  imposes  any 
terms  upon  the  creditor,  he  must 
show  that  they  have  been  complied 
with.    Ex  parte  FadrUe,  Mont.  17. 

A  parol  agreement^  however,  or 
conduct  from  which  an  agreement 
may  be  inferred,  is  suiScient  to 
effect  a  conversion,  and  also  to  ex- 
tinguish the  original  obligation. 
See  Ex  pa/rte  Lane  (1  De  Gex,  300 ; 
10  Jur.  382  ;  16  L.  J.  Bank.  4) ; 
there  a  father  and  son  trading  to- 
gether in  partnership  became  bank- 
rupts. A  debt  had  been  due  from 
the  father  alone  to  the  petitioner, 
but  from  the  evidence  it  appeared 
that  at  the  formation  of  the  part- 
nership all  parties  considered  that 
the  finn  became  liable  to  pay  the 
debts,  that  one  of  the  banb-upts 
told  the  petitioner  so,  and  that 
she  assented,  and  that  subsequent 
transactions  proceeded  on  that 
footing.  It  was  held  by  Sir  J.  £. 
Knight  Bruce,  C.  J.,  that  the  se- 
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parate  debt  of  the  fatJier  was  con- 
verted into  a  joint  debt  of  the  firm. 
"  U^**  said  his  Honour,  "  A.  be  a 
creditor  of  B.,  and  B.  and  C.  pur- 
pose to  enter  into,  or  haye  entered 
into  partnership,  and  say  to  A.  *  We 
widi  this  debt  to  be  a  debt  from' 
us  both,  and  we  will  pay  it,'  and  A. 
accedes  to  that,  although  there  is 
no  writing,  the  agreement  is  valid 
and  effectual,  and  is  not  impeached 
or  affected  by  the  Statute  of  Frauds. 
The  effect  of  such  an  agreement  is 
to  extinguish  the  first- debt,  and  for 
a  valuable  consideration  to  substi- 
tute the  second  debt  These  very 
words  need  not  be  used  by  the  par- 
ties, if  there  is  sufficient  to  show 
that  the  intention  was  so ;  that  will 
be  as  effectual  as  if  the  most  for- 
mal expression  had  been  given  to 
the  intention." 

Creditors  moreover  who  seek  to 
show  conversion  of  a  debt^  must 
prove  that  they  gave  their  assent 
to  such  conversion  lefore  the 
bankruptcy,  because  ^Pter  the 
bankruptcythe  bankrupt  becomes 
incapable  of  entering  into  a  con- 
tract. Ex  park  Freeman^  Buck, 
471  ;  see  Ex  parte  Fry^  1  Glyn  & 
J.  96 ;  Ex  parte  Hunter,  1  Atk. 
223. 

As  the  doctrine  of  merger  by 
which  a  lower  merges  in  a  higher 
security,  or  in  a  judgment  applies 
to  debts  in  bankruptcy  as  well  as 
at  law,  it  is  sometimes  important 
in  determining  the  question,  whe- 
ther a  debt  is  joint  or  separate. 
Thus  if  a  separate  bond  be  given 
to  secure  a  joint  debt,  it  will 
destroy  the  joint  debt  and  create  a 
separate  debt.     Ex  parte  Herna- 


man,  12  Jur.  643 ;  Ex  parte 
Flintoffy  3  M.  D.  &  D.  726. 

Upon  the  same  principle  when 
a  creditor  obtains  a  judgment 
against  one  of  two  partners  for  a 
joint  debt,  the  joint  debt  both  at 
law  and  in  equity  is  merged  in  the 
judgment,  and  the  creditor  can 
only  prove  against  the  separate 
estate.  Ex  parte  Higgins,  3  De  6. 
&  Jo.  33  ;  and  see  Kmg  v.  Hoare, 
13  M.  &  W.  494. 

So  likewise  a  joint  and  several 
debt,  will  be  merged  in  a  joint 
judgment.  See  Ex  parte  Christie, 
Mont.  &  B.  852.  Where  a  creditor 
having  a  joint  and  several  bond, 
took  as  a  security  a  joint  warrant 
of  attorney,  upon  which  judgment 
was  signed,  it  was  held  the 
liability  on  the  bond  was  merged, 
and  that  the  creditor  was  not 
entitled  to  prove  against  the  sepa- 
rate estate. 

Merger,  however,  will  not  take 
place  although  a  separate  judg- 
ment be  obtained  on  a  joint  con- 
tract, if  the  persons  against  whom 
judgment  was  not  obtained  are  out 
of  the  jurisdiction  of  the  Court. 
Thus  in  Ex  parte  Waterfall,  4  De 
Ot.  &  Sm.  199,  a  creditor  of  a  firm 
of  three,  two  of  whom  resided 
in  America,  recovered  judgment 
against  the  third  alone,  who  re- 
sided in  England,  and  who  after- 
wards became  bankrupt,  his 
partners  remaining  solvent.  It 
was  held  by  Su:  J,  L.  Knight 
Bruce,  V.-C,  that  the  creditor 
might  (notwithstanding  the  sepa- 
rate judgment)  prove  against  the 
joint  estate.  See  also  Ex  parte 
Dunlcp,  Buck,  253. 
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The  merger  moreover  of  a  debt 
in  a  higher  security  may  be  pre- 
Tented  by  the  act  and  intention  of 
the  parties.  As  for  instance,  when 
it  appears  that  a  warrant  of 
attorney  npon  which  judgment  is 
entered  up  {Ex  parte  Pmnellj  2  M. 
D.  &  D.  273),  or  that  a  bond  and 
judgments  entered  up  thereon 
{In  re  Clarkes,  2  J.  &  Lat.  212) 
were  intended  to  be  collateral 
securities  only.  And  see  Ex  parte 
Bate,  3  Deac.  358. 

Where  a  security  given  for  a 
debt  is  not  of  such  a  character  as 
to  merge  and  destroy  the  debt,  the 
creditor  may  have  recourse  to  the 
debt  instead  of  the  security.  If, 
for  instance,  a  joint  bill  given  in 
the  name  of  the  partnership,  was 
intended  only  to  be  a  collateral 
security  for  a  separate  debt, 
and  not  in  discharge  of  it, 
the  remedy  against  the  separate 
estate  will  remain.  Thus  in  Ex 
parte  Seddan,  2  Cox,  49,  the  peti- 
tioners  had  sold  goods  to  one  of 
the  bankrupts,  which  were  paid 
for  by  a  joint  note,  and  a  receipt 
was  given  by  the  petitioners  as  for 
money  paid,  not  expressing  the 
payment  to  be  made  in  the  manner 
it  really  was.  It  was  held  by  Lord 
Thurlm,  0.,  that  the  petitioners 
had  not  accepted  the  security  of 
the  joint  note  in  full  satisfaction  of 
the  debt,  so  as  to  preclude  their 
coming  on  the  separate  estate. 
"  To  be  sure,"  said  his  Lordship, 
*<on  the  &ce  of  the  note  it  is  a 
joint  debt,  but  the  question  is 
whether  the  creditor  may  not 
maintain  his  debt  for  the  goods 
sold  and  delivered  ^  that  is,  does 


the  note  extinguish  the  debt  ?  If 
it  had  been  a  bond  instead  of  the 
note,  it  would  clearly  have  done 
so ;  but  the  note  was  no  payment ; 
and  then  as  to  the  receipt,  if  it 
had  remained  unexplained,  it  would 
have  been  evidence  of  the  debt 
being  paid ;  but  when  it  appears 
how  the  receipt  happened  to  be 
given,  it  is  not  conclusive.  I  thmk 
this  may  be  proved  as  a  separate 
debt."  See  also  Ex  parte  Lobd, 
7  Ves.  592  ;  Ex  parts  Memherk- 
hageny  3  Deac.  101 ;  Ex  parte 
Boxbtjy  1  Mont.  Part.  124;  Ec 
parte  Hay,  15  Ves.  4 ;  Et  parte 
Kedie,  2  D.  &  C.  321. 

Upon  the  same  principle  a  joint 
debt  will  not  necessarily  be  con- 
verted into  a  separate  debt^  by 
the  creditor  taking  a  separate  secu- 
rity. Thus  in  Ex  parte  Hodghui' 
son.  Sir  Geo.  Coop.  Bep.  99,  the 
question  arose  whether  a  joint 
debt  was  converted  into  a  sepa- 
rate debt  by  the  creditor  taking 
a  separate  security,  namely,  bills 
drawn  by  one  of  the  partners, 
which  were  never  paid.  Lord  Eldan 
said,  <'  I  think  that  in  this  case  tiie 
bills  were  taken  as  a  mode  of  satis- 
fying the  debt^  and  not  in  dis- 
charge of  it,  and  they  not  having 
been  paid  when  due,  the  so  taking 
them  goes  for  nothing."  See  also 
Ex  parte  BalMgh,  3  Mont  &  Ayrt. 
670  ;  Ex  parte  FairUe,  Mont.  17. 

Where  however  a  security  has 
been  given  in  substitution  for  the 
original  debt^  the  creditor  cannot 
upon  the  securities  becoming  un- 
available fall  backupon  the  original 
debt.  Thus  in  Ex  parte  WhUmore, 
3  Deac.  365,  upon  the  formation 
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of  a  partnership  between  Warwick 
and  Claggett,  Warwick  proposed 
to  J.  &  CJo^  to  whom  he  was  in- 
debted for  previous  advances,  to 
''consider  all  credits,  advices,  and 
instmctions  then  in  force  from 
him  as  extending  to  the  new  firm, 
and  to  transfer  any  balances  that 
may  be  either  due  to  or  from  him 
to  the  new  firm."  To  this  proposal 
J.  &  Co.  acceded,  and  accordingly 
drew  bills  on  Warwick  &  Claggett 
on  acconnt  of  former  dealings  with 
Warwick.  The  bills  were  not  paid 
when  due,  and  Warwick  &  Claggett 
becommg  bankrupt  it  was  held 
that  J.  <&  Co.,  after  this  adoption 
of  Warwick  &  Claggett  as  their 
joint  debtors  could  not  prove 
against  the  separate  estate  of 
Warwick,  but  only  against  the 
joint  estate  of  Warwick  &  Claggett. 
See  also  Ex  parte  Ktrht/y  Buck, 
511  ;  Bx  parte  Jackson,  2  M.D.  & 
D.  146. 

The  question  as  to  whether  a 
debt  has  been  converted  with  or 
without  extinguishment  is  of  some 
importance,  for  if  a  debt  has  been 
converted,  and  the  original  obliga- 
tion has  been  extinguished,  the 
creditor  can  only  prove  for  the 
debt  so  converted  whether  it  be 
joint  or  separate,  but  if  a  debt  be 
converted  without  extinguishment 
then  the  creditor  can  proceed 
against  either  the  joint  or  separate 
estate,  for  he  must,  in  general, 
as  will  hereafter  be  more  fully 
stated,  be  put  to  his  election 
against  which  estate  he  will  pro- 
ceed. 

3.  As  to  the  Rightof  Proof  against 


Joint  and  Separate  Estates. — ^With- 
out going  into  the  right  of  proof 
generally,  as  to  which  the  reader 
is  referred  to  the  text  books  on  the 
Law  of  Bankruptcy,  and  confining 
ourselves  to  the  right  of  proof  in 
cases  where  there  is  a  joint  and 
separate  estate,  it  may  be  here  ob- 
served, that  the  rule  laid  down  in 
the  principal  case,  viz.,  that  the 
joint  estate  of  partners  is  on  their 
bankruptcy  applicable  to  the  joint 
debts,  and  the  separate  estate  to 
the  separate  debts,  and  the  surplus 
of  each  is  to  come  in  reciprocally 
to  the  creditors  remaining  upon 
the  other,  has,  with  the  exception 
of  Lord  Thurhw  in  some  cases 
{Ex  parte  Hodgson^  2  Bro.  C.  C.  5  ; 
Ex  parte  Page,  ib.  119  ;  Ex  parte 
Fltntum,  ib.  120 ;  Ex  parte  Cop- 
land, Cooke's  Bank.  Law,  262) 
been  approved  of  and  followed  by 
subsequent  judges.  See  Ttoiss  v. 
Massey,  1  Atk.  67  ;  Ex  parte 
Cook,  2  P.  Wms.  600  ;  Ex  parte 
day,  6  Ves.  813  ;  Button  v.  Mor^ 
m(?n,  17  Ves.  206;  InrePlummer, 
1  Ph.  Ch.  Ca.  56,  60. 

Moreover,  with  regard  to  joint 
estates,  by  the  54th  of  the  Bank- 
ruptcy Court  Orders,  of  the  19th 
of  October,  1852,  it  is  ordered, 
"  That  any  separate  creditor  of  any 
bankrupt  shall  be  at  liberty  to 
prove  his  debt  under  any  adjudi- 
cation of  bankruptcy  made  against 
such  bankrupt  jointly  with  any 
other  person  or  persons.  And  un- 
der every  such  adjudication  dis- 
tinct accounts  shall  be  kept  of  the 
joint  estate  and  also  of  the  sepa- 
rate estate  or  estates  of  each  bank- 
rupt^ and  the  separate  estate  shall 
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be  applied  in  the  first  place  in 
satisfaction  of  the  debts  of  the 
separate  creditors.  And  in  case 
there  shall  be  an  orerplns  of  the 
separate  estate,  sneh  oyerplns  shall 
be  carried  to  the  aoconnt  of  the 
joint  estate.  And  in  case  there 
shall  be  an  oyerplns  of  the  joint 
estate,  snch  oyerplns  shall  be  car- 
ried to  the  account  of  the  separate 
estates  of  each  bankmpt  in  pro- 
portion to  the  right  and  interest  of 
each  bankmpt  in  the  joint  estate. 
And  that  the  cost  of  taking  sach 
accounts  be  paid  ont  of  the  joint 
and  separate  estates  respectiyely  as 
the  Conrt  shall  direct." 

With  regard  to  separate  adjudi- 
cations, the  Bankrupt  Law  Conso- 
lidation Act  (12  &  13  Vict.  c.  106, 
s.  140)  enacts,  "That  if  one  or 
more  of  the  partners  of  a  firm  be 
adjudged  bankrupt,  any  creditor 
to  whom  the  bankrupt  is  indebted 
jointly  with  the  other  partners  of 
the  firm,  or  any  of  them,  shall  be 
entitled  to  prove  his  debt,/(>r  ihe 
purpose  only  of  yoting  in  the  choice 
of  assignees,  and  of  being  heard 
against  the  allowance  of  the  bank- 
rupt's certificates,  or  of  either  of 
such  purposes ;  but  such  creditor 
shall  not  receive  any  dividend  out 
of  the  separate  estate  of  the  bank- 
rupt until  aU  the  separate  creditors 
shall  have  received  the  fhU  amount 
of  their  respective  debts." 

The  reason  for  the  rule  laid 
down  in  the  principal  case  appears 
to  be  founded  upon  the  supposition 
that  credit  was  given  by  each  class 
of  creditors  to  that  fund  which  is 
primarily  liable  to  their  demands. 
"  Joint  creditors,"  says  Lord  Hard- 


uncke^  C,  "as  they  gave  credit  to 
the  joint  estate,  have  first  their 
demand  on  the  joint  estate ;  and 
separate  creditors,  as  they  gave 
credit  to  the  separate  estate,  have 
first  their  demand  on  the  separate 
estate."  Twiss  v.  Massey,  1  AtL 
67. 

Although  the  rule  is  well  esta- 
blished, the  reasoning  by  which  it 
is  supported  has  heea  often  con- 
demned as  alike  artificial  and 
contrary  to  the  doctrines  acted 
upon  by  the  courts  of  common 
law. 

Lord  ThurhWi  who^  as  we  have 
before  seen,  adopted  a  course 
different  fi*om  that  laid  down  in 
the  rule  just  referred  to,  held 
"  that  a  commission  of  bankmpU^ 
was  an  execution  for  all  tiie  credi- 
tors, and  as  the  assignees  under  a 
separate  commission  might  posses 
themselves  not  only  of  the  sepa- 
rate estate,  but  of  the  bankrupt's 
proportion  of  the  joint  estate,  and 
as  a  joint  creditor  having  bronght 
an  action  and  recovered  judgment 
against  all  his  debtors,  might  have 
several  executions  against^  each, 
therefore  the  bankruptcy  prevent- 
ing  his  action  with  effect,  should 
be  considered  a  judgment  for  him 
as  well  as  the  others;  and,  con- 
sequently, that  no  distinction  ought 
to  be  made  between  joint  or  sepa- 
rate debts,  but  that  Uiey  ought  all 
to  be  paid  rateably  out  of  the  buik- 
rupt's  property,  which  was  com- 
posed of  his  separate  estate  and 
his  moiety  or  other  proportion  of 
the  joint  estate."  Gow,  Partn, 
312  ;  Button  V.  Morrison,  17  Ves. 
207. 
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It  is  trne  that  the  doctrine  and 
reasoning  of  Lord  Thurlow  have 
not  hitherto  prevailed ;  the  excep- 
tions however  to  the  rale  esta- 
blished in  opposition  to  them,  may 
of  themselves  well  lead  ns  to  doubt 
of  its  soundness. 

Proof  by  Joint  OrBditors  against 
Joint  Estate, — ^Not  only  are  the 
joint  creditors  entitled  to  be  satis- 
fied first  out  of  the  joint  estate  in 
the  fall  amount  of  the  principal 
snms  due  to  them,  but  they  can 
also  claim  to  be  paid  whatever 
interest  may  foe  due  thereon  (when 
iheir  debts  bear  interest)  before  the 
separate  creditors  can  be  allowed 
anyt^iing  thereout.  Exports  Bsevs^ 
9  Yes.  590  ;  Ex  paris  OglSf  Mont. 
350 ;  Pearee  v.  Slocombe,  BY.&O. 
(Exch.)  84  ;  Exports  Woodford,  3 
De  a.  &  &n.  666. 

A  joint  creditor  of  the  firm  will 
be  allowed  to  prove  the  whole  of 
his  debt  against  the  joint  estate, 
although  be  may  have  a  separate 
security  from  one  of  the  partners, 
which  is  considered  as  a  collateral 
security  only.  Ex  parts  Peacock, 
2  Gl.  &  J.  27  ;  Exports  Brown,  1 
Atk.  225,  dted ;  Exports  Clowes, 
2  Bro.  C.  C.  595. 

Proof  by  Partners  or  their  Estatss 
ayainst  ths  Joint  Estots, — As  a 
general  rule,  neither  a  partner  in 
a  firm  adjudicated  bankrupt,'  nor 
his  separate  creditors,  can  prove 
in  competition  with  the  creditors 
of  the  firm,  who  are  in  fact  his 
own  creditors,  nor  take  part  of  the 
fund  to  the  prejudice  of  those  who 
ore  not  only  creditors  of  the  part- 
nership but  of  himself.  He  can  only 
prove  after  all  the  other  joint  cre- 


ditors have  been  paid.  ^Q&  Ex  parts 
Sillitos,  1  GL  &  J.  374.  There 
two  partaiers  of  a  larger  banking 
firm  carried  on  a  separate  trade  as 
ironmongers,  and  a  debt  arose 
fi:om  the  aggregate  firm  to  the 
separate  trade,  in  respect  of  moniss 
procursdfor  ths  bensfitofths  aggrs- 
gats  firm,  on  ths  crsdit  of  ths  in- 
dorsemsnt  of  the  separate  &in.  It 
was  held  by  Lord  Chancellor  Eldon 
that  no  proof  could  be  n^eon  be- 
half of  the  firm  of  the  two  against 
the  aggr^ate  firm  in  respect  of 
that  debt.  "I  apprehend,"  said 
his  Lordship,  '<  that  the  principle 
does  not  apply  more  to  two  persons 
who  happen  to  be  constituent  mem- 
bers of  a  partnership  of  six,  than 
to  one  or  each  of  the  six,  if  one  or 
each  was  a  distinct  trader.  I  take 
it  to  be  quite  clear,  that  if  an  in- 
dividual partner  has  nothing  more 
to  say  than  this — that  he  has  lent 
£100  to  his  partnership,  the  strict 
rule  inmiediately  applies  to  him  ; 
and  shuts  him  out  from  the  benefit 
of  proof.  If  it  were  sufficient  to 
state  that  the  partner  would  not 
have  lent  the  £100  but  as  a  sepa- 
rate trader,  the  rule  is  at  an  end.'' 
See  also  Ex  parts  Shaheshaft, 
Stirrup,  and  Salisbury,  1  Gl.  &  J. 
882 ;  11  Ves.  414,  cited  S.  C.  nom. 
Ex  ports  Horgreaves,  1  Cox,  440. 
See  also  Ex  parts  Oarlond,  10  Ves. 
110  ;  Ex  parte  Thompson,  2  M.D. 
&  D.  761 :  Exports  Brown,  2  M. 
D.  &  D.  718  ;  Ex  parts  Williams, 
8  M.  D.  &  D.  433  j  Exports  BuU 
terfisld,  De  Gex,  670 ;  Ex  parts 
Bseve,  9  Ves.  350  ;  Ex  parts  Raw- 
son,  Jac.  279  ;  Scott  v.  Izon,  34 
Beav.  434.    Ex  parts  Mauds,  r^ 
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BraginUm,  15  W.  R.  (L.  J.) 
866. 

The  rule,  however,  does  not 
apply  so  as  to  preyent  a  person 
who  was  merely  in  treaty  for  a 
partnership,  but  not  actually  a 
partner,  from  proving  for  monies 
advanced  to  the  firm.  Ex  parte 
Turquand,  2  M.  D.  &  D.  839  ;  JSx 
parte  DaviSy  9  Jur.  (N.  S.)  859. 

Exceptions  to  rule  against  Proof 
by  Partners  against  the  Joint 
Estate. — There  are,  however,  cer- 
tain exceptions  to  the  rule,  that  a 
partner  or  his  separate  creditors 
cannot  prove  against  the  joint 
estate.  The  first  exception,  mani- 
festly, as  Lord  Eldon  observes, 
"founded  in  justice,"  is  that 
where  a  partner  becomes  a  credi- 
tor in  respect  of  the  fraudulent 
conversion  of  his  separate  estate 
to  the  use  of  the  partnership.  Per 
Lord  Eldon,  in  Ex  parte  Sillitoe, 
1  Gl.  &  J.  382.  And  see  Ex  parte 
Harris,  1  Rose,  437. 

Another  exception  to  the  rule 
is,  that  where  there  are  two  firms 
carrying  on  distinct  trades,  and  in 
such  character  the  one  firm  be- 
comes creditor  of  the  other  upon 
a  demand  arising  from  a  dealing 
in  a  distinct  trade,  proof  will  be 
admitted  against  the  joint  estate, 
although  one  or  more  persons  may 
be  partners  of  both  firms.  And  a 
proof  may  be  made  not  only  by 
the  larger  firm  which  contains  the 
smaller  {Ex parte  St.  Barbe,  1 1  Ves. 
413  ;  Ex  parte  CasUll,  2  Gl.  &  J. 
124:  \  Ex  parte  ffesMm,  1  Rose, 
146),  but  also,  although  a  different 
opinion  seems  formerly  to  have 
prevailed  (see  Exports  ffargreaves, 


1  Cox,  440  ;  Ex  parte  Adams,  1 
Rose,  305  ;  Ex  parte  Sillitoe,  1  Gl. 
&  J.  382),  by  the  smaller  firm 
against  the  larger  firm  in  which  it 
is  contained.  Ex  parte  Cooh^fiLoxit. 
228.  Thus,  if  there  are  two  firms, 
A.  B.,  and  C,  and  A.  R  or  A. 
alone,  not  only  can  A.  B.  and  0. 
prove  against  A.  B.,  or  A.,  but 
A.  B.,  or  A.,  can  prove  against 
A.  B.  and  C. 

But  in  order  to  enable  proof  to 
be  made  in  any  of  these  cases,  it 
is  essential,  first,  that  the  firms 
should  be  distinct ;  secondly,  that 
the  proof  should  be  made  in  re- 
spect of  a  dealing  between  trade 
and  trade.  This  is  well  laid  down 
by  Lord  Eldon  in  Ex  parte  SUlUoe, 
1  Gl.  &  J.  384,  where  he  states, 
"  that  he  had  carefriUy  examined 
all  the  cases  relating  to  the  ques- 
tion of  proof  by  partners  as  sepa- 
rate traders,  in  competition  with 
their  joint  creditors,  and  that  he 
found  they  were  all  cases  in  which 
the  articles  of  one  trade  had  been 
furnished  to  another  trade  ;  that 
there  was  no  case  in  which  the 
exception  had  been  allowed  where 
money  had  been  advanced  to  the 
partnership  by  one  or  more  of  the 
partners."  See  also  Ex  parte  Cook, 
Mont.  228. 

In  the  case  of  Ex  parte  Stroud, 
(2  Gl.  &  J.  127,  cited,)  the  debt 
due  by  the  minor  firm  to  the  larger 
firm  was  in  respect  of  the  employ- 
ment of  the  surplus  monies  which 
the  larger  firm  had  in  their  hands 
as  bankers.  It  was  held  there  that 
as  the  profit  of  a  banker  is  made 
by  the  employment  of  such  sur- 
plus monies,  the  debt  was  there- 
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fore  to  be  considered  as  due  to 
them  in  respect  of  a  dealing  in 
their  trade.  Seats  where  the  ad- 
vance is  not  by  a  firm  in  their 
character  of  bankers.  Ex  parte 
WUUamSy  3  M.  D.  &  D.  389. 

Where  the  joint  creditors  of  two 
firms  are  not  the  same,  as  when 
neither  firm  contains  the  other, 
the  one  firm  may  prove  against  the 
other  for  money  lent,  though,  as 
we  have  before  seen,  where  one 
firm  is  included  in  the  other  that 
could  not  be  done. 

"  It  has  been  settled,**  says  Sir 
O,  Rose^  "  for  years,  that  if  A.,  B., 
and  C,  are  partners,  neither  of 
them  can  prove  against  their  firm 
for  money  lent.  So,  where  A.,  B., 
and  C,  are  partners,  A.  and  B. 
cannot  prove  against  0.  But  if 
A.  and  B.  are  partners  in  a  dis- 
tinct firm,  the  one  firm  then  may 
prove  against  the  other."  Ex  parte 
Thmpswi,  3  D.  &  C.  620. 

Proof  hy  Separate  Oreditora 
against  Joint  Estate. — Assuming 
that  joint  creditors  have  been  paid 
in  ftdl,  whatever  surplus  remains 
must  in  the  first  place  be  applied 
in  payment  of  the  lien  which  any 
of  the  partners  may  have  thereon, 
for  any  sum  due  to  him  from  the 
partnership.  The  ultimate  surplus 
then  becomes  divisible  as  separate 
estate  among  the  separate  creditors 
of  every  partner  according  to  the 
proportion  in  which  he  was  en- 
titled to  the  assets  of  the  partner- 
ship, the  amount  of  the  lien  to 
which  any  partner  was  entitled 
being  treated  also  as  part  of  his 
separate  estate.    Ex  parte  King,  1 


Rose,  212  ;  17  Ves.  115 ;  Ex  parte 
Terrelly  Buck,  345 ;  Holdemess  v. 
SchackeU,  8  B.  &  C.  612 ;  Fereday 
V.  Wightuncky  Taml.  250. 

If  the  joint  estate  is  not  suffi- 
cient to  satisfy  the  lien  of  any 
partner,  he  can  prove  for  the 
deficiency  against  the  separate 
estates  of  his  partners.  See  Ex 
parte  King,  17  Ves.  115.  There  a 
joint  commission  issued  against 
J.  King  and  his  brother,  under 
which  the  amount  of  three  bills  of 
exchange  drawn  by  J.  King  in  the 
name  of  the  firm  for  his  separate 
debt  had  been  proved.  A  petition 
was  presented  by  the  separate  cre- 
ditors of  the  other  bankrupt  claim- 
ing a  lien  in  respect  of  that  proof 
upon  Joseph's  share  of  the  surplus 
of  the  joint  estate.  Lord  Etdon^ 
C,  held  that  they  were  entitled  to 
the  lien,  and  might  prove  against 
the  separate  estates  of  the  partners 
for  the  deficiency.  "I  do  not," 
said  his  Lordship,  "  recollect  any 
case  in  which  this  lien  has  been 
established  by  decision,  but  I  think 
it  ought  to  prevail ;  and  if  the 
surplus  of  the  joint  estate  should 
not  be  sufficient  to  pay  all  that  is 
due  from  one  partner  to  the  other, 
he  ought  to  come  in  with  the  other 
separate  creditors  of  the  other. 
The  surplus  must  be  divided  be- 
tween them  according  to  their 
equitable  rights.  The  separate 
creditors  of  the  one  can  have  no- 
thing but  what  he  could  have ; 
and  the  separate  estate  of  J.  King 
consists  of  that  part  of  the  part- 
nership effects  which  shall  remain 
after  the  demands  of  his  partner 
upon  the  partnership  are  satisfied. 
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It  does  not  follow  that  the  right 
of  one  partner  in  respect  of  these 
bills  may  not  be  met  by  other 
ciremnstances ;  as  if  he  had  not 
brought  in  his  proportion  of  capital 
as  is  now  suggested*  I  shall  make 
the  order,  therefore,  unless  some 
inquiry  upon  that  head  is  desired." 
See  also  Ex  parte  Terrell,  Buck, 
345  ;  Ex  pa/rte  Watson^  ib.  449 ; 
4  Madd.  477. 

Where  the  surplus  of  the  joint 
estate  has  by  mistake  been  paid  to 
one  of  the  partners,  the  Ck)urt  has 
jurisdiction  to  make  him  account 
for  it.  Ex  parte  La/nfeary  1  Eose, 
442. 

As  to  proof  agamet  (he  Separate 
Estates  by  the  Separate  Creditors. — 
Ab  we  haye  before  seen,  the  sepa- 
rate creditors  of  eyery  bankrupt 
are  entitled  to  come  in  first  upon 
his  separate  estate  {ante^  p.  410  ; 
and  see  Ex  parte  Elton^  3  Ves.  238 ; 
Ex  parte  Clay,  6  Ves.  813)  j  but 
where  they  have  been  paid  twenty 
Bhilling^  in  the  pound  upon  the 
principal  sums  due  to  them,  they 
are  not  entitled  to  prove  in  respect 
of  interest  due  on  such  sum  until 
the  joint  creditors  have  been  paid 
twenty  shillings  in  the  pound  upon 
all  principal  sums  due  to  them. 
Ex  parte  Boardman,  1  Cox,  275; 
Ex  parte  Clarke,  4  Ves.  677 ;  Ex 
parte  Minchdn,  2  G.  &  J.  287 ;  Ex 
parte  Wood,  i  Mont.  D.  &  D.  283, 

With  regard  to  the  mode  in 
which  interest  will  be  allowed  in 
bankruptcy,  it  seems  that  it  will 
be  calculated  upon  the  whole  debt 
up  to  the  time  of  the  first  dividend, 
then  the  amount  of  the  dividend 


will  be  subtracted  firom  the  whole, 
and  interest  will  be  calculated 
upon  the  reduced  {nrincipal  up  to 
the  payment  of  the  next  dividend, 
and  so  forward.  Be  Higgmbottom, 
2  Gl.  &  J.  124. 

When  the  separate  creditors 
have  been  paid  twenty  shillingg  in 
the  pound  on  their  debts,  the  sur- 
plus of  the  separate  estate  will  be 
carried  over  to  the  joint  estate,  and 
if  a  partner  is  a  member  of  other 
bankrupt  firms,  the  surplus  of  his 
separate  estate  will  be  applied  in 
payment  of  the  debts  of  the  several 
firms,  in  proportion  to  the  respec- 
tive amount  of  the  debts  proved 
against  the  joint  estates  of  such 
firms  respectively.  Exparte  Frcmk- 
lyn,  Buck,  332,  336. 

Proof  hy  Joint  Creditors  agamst 
the  Separate  Estate, — As  a  generd 
rule,  as  has  been  before  shown, 
the  joint  creditors  cannot  prove 
against  the  separate  estate  in  com- 
petition with  the  separate  creditors 
{ante,  p.  410).  . 

There  are,  however,  certain  ex- 
ceptions to  the  rule,  as  follow. 

First  exception.  Where  a  joint 
creditor  is  petitioning  creditor 
under  a  separate  petition,  he  is 
considered  as  a  separate  creditor, 
and  can  come  in  with  the  separate 
creditors  and  receive  dividends 
with  them.  The  reason  givffli  for 
this  exception  is,  that  ''as  the 
order  made  upon  the  petition  ia  in 
the  nature  of  an  execution  for  a 
legal  debt,  all  the  oonsequenoes 
attached  to  that  must  follow,  and 
they  must  take  their  legal  divi- 
dends."    Ex  parte  De  Tastet,    1 
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Eose,  11 ;  Ex  parte  HaU,  9  Ves. 
349 ;  Ex  parte  Ackermantiy  14  Yes. 
604.  It  is  moreover  immaterial 
that  the  joint  debtor  has  also  a 
separate  debt  sufficient  to  support 
the  petition.  Ex  parte  Biimetiy  2 
M.  D.  &  D.  G.  357. 

Where,  however,  a  joint  creditor 
presents  a  petition  against  A.  **  as 
sornying  partner  of  B.,"  he  can 
claim  only  against  the  joint  estate, 
for  in  siwh  case  the  proceedings 
amonnt  to  '^a  statute  execution 
against  joint  and  separate  estate, 
and  the  petitioner  a  joint  creditor 
must  claim  against  the  joint 
estate.  Ex  parte  Bamed^  1  Qljn 
&  J.  309,  311. 

Second  exception.  In  the  case  of 
a  bankrupt  firm  where  there  is  no 
joint  estate,  and  in  the  case  where 
one  of  the  firm  only  is  bankrupt, 
and  there  is  no  joint  estate  and  no 
living  solvent  ostensible  p*tner 
iEx  parte  Sadler,  15  Ves.  52;  Ex 
parte  MacheU,  2  Y.  <&  B.  216 ; 
Ex  parte  WyUe,  2  Rose,  393 ;  Ex 
parte  Kenerngton,  14  Yes.  447; 
Ex  parte  Jmson,  3  Madd.  229),  at 
any  rate  residing  in  this  country 
(Ex  parte  Pmkerton,  6  Yes.  814 
n.),  the  eidstence  of  a  dormant 
partner  being  immaterial  {Ex parte 
Chuck,  8  Bing.  469;  Ec  parte 
Hodgkmson,  19  Yes.  294 ;  Ex  parte 
Norfolk,  ib.  458),  the  joint  credi- 
tors may  prqve  against  the  sepa- 
rate estate,  notwithstanding  the 
estate  of  a  deceased  partner  may 
be  solvent  {Ex  parte  Bauerman,  3 
Deac.  476  ;  Ex  parte  Kendall,  17 
Ves.  514). 

This  exception  will  not  be  ap- 
plicable, and  joint  creditors  will 


not  be  allowed  to  prove  against 
the  separate  estate,  if  there  be 
joint  property,  however  small  in 
amount  it  may  be,  even  to  the 
amount  of  five  pounds  or  five 
shillings,  according  to  Lord  Eldon, 
See  Ex  parte  Peake,  2  Eose,  54 ; 
In  re  Lee,  ib.  note.  Ex  parte 
Harris,  1  Madd.  583. 

The  joint  property,  however, 
must  be  such  as  can  be  reached  by 
the  Court,  for  "  if,"  as  observed  by 
Lord  Eldon,  "the  joint  property 
be  of  such  a  nature  and  in  such  a 
situation  that  any  attempt  to 
teing  it  within  the  reach  of  the 
joint  creditors  must  be  deemed 
desperate,  or  in  point  of  expense 
an  unwarrantable  attempt,  there 
would  in  truth  be  no  joint  pro- 
perty." Ex  parte  Peake,  2  Rose, 
54 ;  Ex  parte  Kennedy,  2  De  G. 
Mac.  &  G.  228;  Ex  parte  Hill,  2 
Bos.  &  P.  N.  R.  191  n.;  Ex  parte 
Leaf,  1  Deac.  176 ;  In  re  Lee  and 
Armstrong,  2  Rose,  54. 

Thus  a  person  will  not  be  pre- 
cluded from  proving  against  the 
separate  estate,  by  his  having  had 
pledged  with  him  by  the  partners 
some  goods  belonging  to  the  part- 
nership, which  when  sold  are  in- 
sufficient to  satisfy  his  debts.  For 
by  the  term  "joint  eflfects"  in  the 
exception  to  the  general  rule,  is 
meant  such  effects  as  are  under 
the  administration  of  assignees  to 
distribute,  and  not  such  as  were 
pledged  by  the  partners  to  more 
than  their  value.  See  Ex  parte 
Hill,  2  Boa.  &  Pull.  N.  R.  191  n.; 
Ex  parte  GeUer,  2  Madd.  262. 

Again,  if  there  be  a  solvent  part- 
ner, a  joint  creditor  cannot  prove 
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against  the  separate  estate  (Ex 
parte  Kermngtony  14  Ves.  447  ; 
Ex  parte  Janean^  3  Madd.  229; 
Buck,  257),  except  where  a  solvent 
partner  cannot  be  reached,  as  when 
he  is  abroad,  and  not  likely  to 
retnm.  Es  parte  Pinker  tan,  6  Ves. 
814  note. 

Mere  insolvency,  however,  of  a 
copartner  does  not^  as  his  bank- 
ruptcy would  do,  entitle  the  joint 
creditors  to  prove  upon  the  sepa- 
rate estate  of  the  bankrupt  partner, 
the  principle  being,  that  whilst 
there  is  any  other  ftind,  however 
small,  to  resort  to,  the  joint  credi- 
tors cannot  prove  against  the  sepa- 
rate estate  of  one  of  the  partners 
who  has  become  bankrupt  Per 
Sir  John  Leach,  V.  C,  in  Ex  parte 
Janson,  3  Madd.  231. 

Where  it  is  doubtful  whether 
there  is  any  joint  estate  or  not, 
an  inquiry  will  be  directed.  Ex 
parte  Birhy,  1  M.  D.  &  D.  387;  2 
ib.  354. 

Where  joint  creditors  have  proved 
against  and  obtained  adividend  out 
of  the  separate  estate  of  any  part- 
ner upon  the  ground  that  there 
was  no  joint  estate,  if  it  turns  out 
afterwards  that  there  is  a  joint  es- 
tate, the  separate  estate  must  be 
reimbursed  the  amount  so  paid  to 
the  joint  creditors.  Ex  parte  WiU 
lock,  2  Bose,  392. 

Moreover,  where  different  firms 
are  engaged  in  a  joint  adventure, 
and  one  of  them  becomes  bankrupt, 
the  creditors  of  the  joint  firms  in 
the  joint  adventure  may  prove 
against  the  joint  estate  of  the  bank- 
rupt firm  if  the  partners  in  the 
other  firms  are  abroad  and  insol- 


vent, and  there  is  no  joint  estate 
of  all  the  firms.  Ex  parte  NoUe, 
2  Gl.  &  J.  295,  overruling  Exports 
Wyllie,  2  Eose,  393. 

T?urd  exertion, — ^Where  there 
are  no  separate  debts,  or  i^  although 
there  are  separate  debts,  a  joint 
.creditor  pays  them  all,  all  the  joint 
creditors  may  prove  against  the  se- 
parate estate.  Ex  parte  Chandler, 
9  Ves.  35 ;  Ex  parte  Hubbard,  13 
Ves.  424;  Ex  parte  TaUt,  16  V^ 
193. 

Fourth  exertion, — ^Where  a  part- 
ner has  fraudnlently  converted  pro- 
perty belonging  to  the  firm  to  his 
own  use,  it  will  be  treated  not  as 
separate,  bnt  as  joint  estate ;  and 
if  the  firm  is  bankrupt,  the  joint 
estate  will  be  admitted  to  prove 
against  the  separate  estate  {Ex 
parte*Lodge  and  FendaU,  1  Ves.  J. 
166,  and  see  post,  p.  425);  and  if 
the  firm  be  not  bankrupt,  the  sol- 
vent partners  will  be  admitted  to 
prove  as  separate  creditors  agsdnst 
the  estate  of  their  bankrupt  co- 
partner. jEt  parte  Tonge,  3  V.  & 
R.  31 ;  2  Rose,  40. 

In  order,  however,  to  bring  a 
case  within  this  exception,  and  to 
give  the  partners  a  right  to  prove 
against  the  separate  estate  of  their 
co-partner,  they  must  show  that 
there  has  been  a  fraudulent  mis- 
appropriation to  his  own  purposes 
of  the  funds  of  the  partnership 
{Ex  parte  Gust  {Fordyce^s  case), 
Ck>oke's  Bank.  Law,  531,  8th  ed.; 
Ex  parte  Smith,  1  G.  &  J.  74 ;  Ex 
parte  Orofts,  2  Deac.  102),  in  which 
they  have  not  acquiesced  {tkc  parte 
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Wa&ms,  Mont.  &  Macarth,  57; 
Sports  Yonge,  3  V.  &  B.  31 ;  Ex 
parU  Hmdsy  3  De  G.  &  Sm.  613), 
nor  entered  into  any  arrangement 
by  which  the  debt  arising  from  the 
fraud  is  treated  as  a  mere  matter 
of  partnership  account.  Ex  parte 
Turner,  4  D.  &  C.  169. 

The  mere  fact  that  one  partner 
is  indebted  to  the  firm,  or  that  he 
has  acted  in  yiolation  of  the  con- 
tract of  partnership,  will  not  itself 
be  considered  as  eyidence  of  fraud. 
Ike  parte  Lodge  A  Fendall,  1  Ves. 
Jun.  166.  In  other  words,  where 
the  debt  does  not  arise  out  oi  con- 
tract, but  out  of  a  fraudulent 
breach  of  the  obligations  existing 
between  the  partners,  there  the 
funds  so  subtracted  shall  be  con- 
sidered as  detached  from  the  ge- 
neral partnership  balance,  and  as  a 
distinct  debt  from  one  estate  to  the 
other.  Ex  parte  Young^  2  Eose, 
44. 

Fifih  exception. — ^Where  one  part- 
ner, carrying  on  a  distinct  trade, 
becomes  indebted  in  the  way  of 
trade  to  the  firm  of  which  he  is  a 
partner,  the  firm  may  under  a  se- 
parate adjudication  against  him 
proYo  as  a  separate  creditor  for 
the  amount  of  such  debt.  See  Ex 
parte  Heeham,  1  Eose,  146 ;  Ex 
pwrU  Caetell,  2  Gl.  &  J.  124. 

So  if  a  firm  became  bankrupt, 
proof  will  be  allowed  on  account 
of  the  joint  estate  of  the  firm 
against  the  separate  estate  of  a 
partner  carrying  on  a  distinct  trade, 
in  respect  of  a  debt  incurred  as 
between  trade  and  trade  {Ex  parte 
St.  Barbey  11  Tes.  413),  and  in  the 


ordinary  course  of  trade.  Ex  parte 
HargreaveSy  1  Cox,  44 ;  Ex  parte 
SaiitoBy  1  Gl.  &  J.  382 ;  Ex  parte 
Williams,  3  M.  D.  &  D.  433. 

Proof  by  Partner  against  Sepa- 
rate Estate. — One  partner  can 
prove  a  debt  due  to  him  on  the 
partnership  account,  upon  a  sepa- 
rate adjudication  against  another 
partner  {Ex  parte  Watson,  4  Madd. 
477  ;  Wood  v.  Dodgsor^  2  Man.  & 
Selw.  195  ;  Affalo  v.  Fourdrinier, 
6  Bing.  309),  but  he  cannot  prove 
in  competition  with  the  partner- 
ship creditors,  and  it  may  be  gene- 
rally laid  down  that  one  partner 
cannot  receive  a  dividend  out  of 
the  separate  estate  of  his  co-part- 
ner until  all  the  joint  creditors 
have  been  paid  in  full.  Ex  parte 
Carter,  2  Gl.  &  J.  233 ;  Ex  parte 
Ellis,  ib.  312 ;  Ex  parte  Rawson, 
Jac.  274;  Ex  parte  Robinson,  4  D. 
&  C.  499  ;  Ex  parte  May,  3  Deac. 
382 ;  Ex  parte  Gollinge,  9  Jur.  (N. 
S.)  1212,  12  W.  R.  (L.  C.)  30. 

Ordinarily  a  firm  cannot  prove 
in  competition  with  the  other 
creditors  against  the  separate 
estate  of  one  of  the  partners  {Ex 
parte  Turner,  4  D.  &  Ch.  177), 
unless  the  debt  is  constituted  by 
fraud  as  contradistinguished  fr^m 
contract.  As  if,  for  instance,  it  has 
arisen  in  consequence  of  the  fhiu- 
dulent  abstraction  of  the  partner- 
ship assets  by  one  of  the  partners. 
Ex  parte  Lodge  and  Fendall,  1  Tes. 
Jun.  166 ;  Ex  parte  Smith,  1  Gl. 
&  J.  74 ;  6  Madd.  2  ;  Ex  parte 
Turner,  4  D.  &  Ch.  169. 

So  proof  may  be  made  against 
the  separate  estate  in  respect  of  a 
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sam  paid  to  the  bankrnpt  by  a 
person  whom  he  had  firandulently 
induced  to  become  his  partner. 
Hamil  y.  Stokes,  Dan.  20 ;  4  Price, 
166 ;  Bury  v.  Alien,  1  Coll.  689. 
And  see  2  Lind.  Part.  1188,  and 
the  comments  there  on  Ez  parU 
Broome,  1  fioee,  69. 

With  r^ard  to  the  proof  by  a 
company  against  the  estate  of  a 
shareholder,  it  has  been  laid  down 
by  a  learned  author,  *'  that^  where 
a  member  of  a  company  which 
though  unincorporated  may  sue 
and  be  sued  by  public  officers,  and 
it  fortiori  YihBVi  the  member  of  an 
incorporated  company  becomes 
bankrupt,  the  company,  whether 
its  debts  are  paid  or  not,  may 
prove  as  a  separate  creditor  of 
such  member  for  what  is  due  from 
him  to  it,  either  in  respect  of  calls 
or  other  matters.  But  the  com- 
pany, if  it  holds  a  security  of  the 
bankrupt  for  what  is  so  due,  must 
realize  the  security  and  proye  for 
the  difference  as  in  ordinary  cases. 
2  Lind.  Partn.  1185,  citing  Ex 
parte  Davidson,  1  M.  D.  <fe  D.  648; 
2  ib.  868  ;  Ex  parte  Cooper,  2  M. 
D.  &  D.  1 ;  ^  parte  Wallie,  ib. 
201 ;  Ex  parte  Gotmell,  3  Deac 
201. 

If  however  a  solvent  partner  who 
is  a  creditor  of  the  firm,  will  pay 
joint  creditors  either  the  whole  of 
what  is  due  to  them^  or  part  of 
what  is  due  to  them  in  discharge 
of  the  whole,  he  may  prove  against 
the  separate  estate  of  his  bankrupt 
partner  in  competition  with  the 
separate  creditors.  Ex  parte  Moore, 
2  Glyn  &  J.  166 ;  Ex  parte  Carter, 
2  Glyn  ^fe  J.  233;  Ex  parte  Ellis, 


Glyn  &  J.  812 ;  Ex  parte  OgU, 
Mont.  350. 

It  is  not  however  sufKcient  to 
enable  the  solvent  partner  to  do 
so,  that  he  should  merely  indem- 
nify  the  estate  of  the  bankmpt 
partner  against  the  joint  debts. 
Ex  parte  Moore,  2  Glyn  &  J. 
166.  Sed  vide  Ex  parte  OgHvy,  2 
Rose,  177 ;  Ex  parte  Taylor,  2 
Bose,  175 ;  Ex  parte  Stoveld,  1 
Glyn  &  J.  303. 

In  some  instances,  however,  on 
indemnity  may  be  sufficient^  as 
where  the  solvent  partner  cannot 
obtain  a  discharge  by  paym^it  to 
one  of  the  joint  creditors  by  reason 
of  his  lunacy.  In  such  case,  upon 
giving  security  for  the  lunatic's 
debt  and  paying  the  residue  of  the 
joint  debts,  he  will  be  allowed  to 
prove  against  the  separate  estate. 
Exports  Tonge,  8  V.  &  B.  81,  83. 

Where  an  individual  partner  be- 
comes bankrupt,  being  indebted  to 
the  firm  at  the  time  of  his  bank- 
ruptcy, the  solvent  partners,  npon 
payment  of  all  the  partnership 
debts,  though  after  the  bank- 
ruptcy, may  prove  jMvri  passu  with 
the  separate  creditors,  in  respect 
of  the  debt  due  to  the  firm.  Ex 
parte  King,  17  Ves.  115 ;  Exports 
Toxmge,  2  Rose,  40 ;  8  V.  <fe  B.  31. 

Again,  where  there  are  no  joint 
debts  a  solvent  partner  may  iHx>ve 
against  the  bankrupt  partner  in 
competition  with  his  separate  cre- 
ditors. Ex  parte  Dodgson,  Mont. 
&  M'Arth.  445. 

The  result  is  the  same  where  all 
the  joint  debts  have  been  converted 
into  separate  debts.  Thus  in  Ex 
parts  Orazebrook,  2  D.  <fe  Oh.  186, 
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in  September,  1830,  the  bankrupt, 
Najlor,  and  Wills  (who  was  a 
dormant  partner),  haying  been 
carrying  on  business  together  as 
copartners,  dissolred  partnership, 
when  the  banlanpt  was  found  in- 
debted to  Wills  upon  a  stated 
account  in  the  sum  of  £2312.  At 
that  time  the  partnership  was  in- 
debted to  sereral  persons  to  a  con- 
siderable amount.  Wills  arrested 
and  brought  an  ad;ion  against  the 
bankrupt^  in  which  the  bankrupt 
had  giyen  him  a  cognoTit  for  the 
debt  and  costs.  The  claims  in 
respect  of  the  debts  due  from  the 
partnership  were  virtuallj  aban- 
doned as  against  Wills,  and  no 
demand  had  been  made  upon  him 
since  the  dissolution,  the  bankrupt 
haying  been  treated  as  the  only 
person  liable  to  them.  Two  years 
after  the  dissolution  Naylor  be- 
came bankrupt.  It  was  held  that 
Wills  was  entitled  to  proye  against 
his  estate,  although  some  of  the 
debts  formerly  due  firom  the  part- 
nership were  unpaid.  See  also  Ex 
parts  Hally  3  Deac.  125 ;  Ex  parte 
GUI,  9  Jur.  (N.  a)  1303  ;  In  re 
Brater,  81  L.  J.  (Bk.)  15. 

If  a  partner  remaining  in  busi- 
ness ooyenants  to  indemnify  a  re- 
tiring partner  against  all  outstand- 
ing debts,  upon  the  bankruptcy  of 
the  former  the  latter  may,  on  pay- 
ment of  the  partnership  debts,  for 
which  so  &r  as  the  creditors  were 
concerned  he  may  haye  continued 
liable,  proye  for  what  he  pays  in 
respect  of  such  debts  under  the 
adjudication  {Parker  y.  Bamebot- 
torn,  3  B.  &  Cress.  257  ;  5  Dowl* 
&   By.  138),  eyen   although  the 


retiring  partner  knew,  when  he 
left  the  business,  that  the  firm 
was  insolyent  {Ex  parte  Carpenter, 
Mont.  &  M'ArtL  1)  ;  but  if  he 
neglect  to  proye,  tihe  discharge 
which  the  bankrupt  partner  ob- 
tains will  be  a  bar  to  an  action  on 
the  coyenant  of  indemnity.  Wood 
V.  Dodgsony  2  Bose,  47. 

If  a  solyent  partner  pay  all  the 
joint  debts,  the  question  may  be 
raised,  to  what  extent  is  he  able 
to  proye  against  the  separate 
estates  of  his  partners  ?  It  was 
held  by  Sir  John  Leach,  V.  0.,  in 
the  case  of  a  solyent  partner  hay- 
ing paid  all  the  joint  debts,  that 
his  proof  against  the  separate 
estates  of  his  partners  should  be 
limited  to  the  amount  of  their  re- 
spectiye  shares  of  the  joint  debts 
so  paid ;  so  that  if  their  estates 
were  insufficient  to  pay  20«.  in 
the  pound,  the  solyent  partner 
could  not  be  allowed  to  proye  the 
deficiency  of  each  estate  against 
the  estate  of  the  other,  and  the 
principle  upon  which  his  Honour 
proceeded  was  this,  that  ^  proof 
is  equiyalent  to  payment,  without 
regard  to  the  amount  of  the 
diyidend."  Ex  parte  Watson, 
Buck,  449,  456  ;  Ex  parte  Smith, 
ib.  492. 

Lord  Eldon  howeyer  dissented 
firom  the  doctrine  of  Sir  John 
Leach,  See  Ex  parte  Hunter, 
Buck,  552  ;  and  Ex  parte  Moore, 
2  G.  &  J.  166,  172,  where  Loi:d 
Etdon  makes  the  following  obser- 
yations  with  reference  to  the  doc- 
trine of  Sir  John  Leach : — "  Hiif 
Honour,"  said  his  Lordship,  "has 
been  pleased  to  say  that  proof  is 
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payment.  Now,  with  great  defe- 
rence, I  donbt  whether  the  ex- 
pression, that  proof  is  payment, 
can  be  correctly  used.  If,  indeed, 
the  money  were  paid  at  the  mo- 
ment the  proof  was  made,  it 
might  be  a  question ;  but  in  the 
case  of  three  partners,  and  one 
becoming  a  bankrupt,  and  another 
paying  the  whole  debt,  that  part- 
ner's right  of  proving  a  moiety  of 
the  whole  debt  against  the  other 
partner  would  be  quite  clear,  if  it 
were  clear  that  proof  against  the 
bankrupt  partner  could  produce 
nothing ;  for  the  same  equity 
which  exists  among  them,  if  they 
all  remain  solyent,  must  be  the 
equity  which  prevails  among  them 
when  they  become  bankrupt ;  and 
the  difficulty  of  ascertaining,  at 
the  time  the  bankruptcy  takes 
place,  who  is  solvent  and  who  is 
not  solvent,  can  never  interfere 
with  the  substantial  rights  of  the 
parties.  ...  I  am  inclined  there- 
fore to  agree  with  the  case  put  by 
Mr.  Montagu,  that  if  A.,  B.,  and  0. 
are  partners,  and  there  is  a  defi- 
ciency of  £30,000,  and  that  if  0. 
be  wholly  insolvent,  A.  paying  the 
whole  of  such  deficiency,  is  en- 
titled to  prove  £15,000  against  B., 
B.  having  the  benefit  of  proof  for 
£5000  against  C.  I  take  it  to  be 
clear  that  if  A.  have  two  partners, 
and  he  pay  more  than  his  share, 
and  one  of  the  partners  is  insol- 
vent, that  insolvency  is  a  mischief 
in  which  the  other  partner  must 
partake,  as  well  a^  he  who  seeks 
\o  prove."  See  also  Ex  parte 
Plowden,  8  Mont.  &  A.  402  ;  2 
Deac.    456.     Ex   parte    Watson, 


Buck,  449  ;  and  Ex  parte  Smith, 
ib.  492,  must  be  considered  as 
over-ruled. 

Where  the  separate  creditors  are 
paid  20«.  in  the  pound,  and  there 
is  a  surplus,  that  surplus  will  not 
be  applied  immediately  in  payment 
of  interest  to  the  separate  credi- 
tors, but  will,  in  the  first  instance, 
be  applied  in  making  the  joint  cre- 
ditors equal  with  them  as  to  the 
principal  (per  Lord  Eldon,  C,  in 
Ex  parte  Reeve,  9  Ves.  590)  ;  and 
if  one  partner  make  good  the  de- 
ficiency of  the  joint  estate,  he  will 
be  entitled  to  any  surplus  of  the 
separate  estate  before  interest  is 
paid  to  the  separate  creditors.  Ex 
parte  Rix,  Mont.  237. 

If,  on  the  bankruptcy  of  one  of 
several  partners,  the  joint  creditors 
are  paid  in  ftill,  out  of  the  joint 
estate,  but  upon  the  taking  of  the 
partnership  accounts  a  balance 
appears  to  be  due  to  the  solvent 
partners,  the  surplus  of  the  joint 
estate  will  be  paid  to  the  solvent 
partners,  in  part  payment  of  the 
balance  due  to  them,  vrith  liberty 
to  prove  against  the  separate  estate 
for  the  difierence,  but  so  that  they 
do  not  disturb  any  dividends 
already  made  out  of  it.  Ex  parte 
Terrell,  Buck,  345  ;  Goes  v.  Du- 
fremoy,  Davies,  Bankruptcy  Law, 
371. 

It  may  be  here  mentioned  that 
the  Court  of  Bankruptcy  has  juris- 
diction to  compel  a  partner  who 
under  a  separate  adjudication  has 
received  more  than  he  was  entitled 
to  out  of  the  joint  estate,  to  account 
to  the  executors  of  a  deceased  sol- 
vent partner.    Thus  in  Ex  parte 
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Lar^ear^  1  Bose,  442,  under  a 
separate  adjudication  against  one 
of  the  partners,  the  bankrupt 
having  paid  20«.  in  the  pound  to 
all  his  creditors,  obtained  an  order 
for  the  payment  of  the  surplus  to 
himself^  it  was  held  by  Lord  Eldm^ 
C,  that  the  personal  representatiye 
of  his  partner  was  entitled  to 
apply  by  petition  in  the  bank- 
ruptcy, for  an  account  of  such 
surplus,  and  for  payment  of  his 
proportion  of  it,  and  that  the 
Court  had  jurisdiction  to  make 
the  order. 

The  rule  which  prevents  one 
partner  firom  proving  against  the 
separate  estate  of  his  copartner  in 
competition  with  the  joint  credi- 
tors, is  not  applicable  where  the 
separate  estate  is  insufficient  to 
pay  his  separate  creditors,  without 
taking  into  consideration  what  he 
owes  to  his  partner ;  and  in  such 
case  the  partner  will  be  able  to 
prove  in  competition  with  the 
other  separate  creditors,  for  he 
does  not  thereby  prejudice  the 
joint  creditors,  who  are  no  worse 
off  than  if  he  did  not  prove  at  all. 
Ex  parte  Toppmg,  re  Levey,  13  W. 
R.  (L.  C),  445,  but  such  proof  is 
liable  to  be  expunged  if  there 
should  ultimately  appear  to  be  any 
surplus  of  the  separate  estate 
arailable  for  the  joint  credi- 
tors,    lb. 

Where  one  estate  has  been  sub- 
jected to  a  greater  charge  than  it 
ought  to  bear,  contribution  will  be 
compelled  from  the  other  estate  in 
order  to  make  it  bear  its  equal 
share  of  the  burden.  See  Ex  parte 
Wtllock,  2   Eose,   392  ;  Ex  parte 


Wylie,  ib.  393 ;  Rogers  v.  Macken- 
zie, 4  Ves.  752.  Ex  parte  Ruther- 
ford, 1  Rose,  201  ;  Ex  parte  Reid, 
2  ib.  84. 

4.  Proof  against  both  the  Joint 
and  Separate  Estates,  and  as  to 
Election  of  Proof — ^A  joint  and 
separate  creditor  of  a  bankrupt 
firm  ought,  in  the  first  instance, 
to  prove  against  both  the  joint  and 
separate  estates.  Ex  parte  Bentley, 
2^Cox,  218. 

But  before  he  takes  a  dividend 
he  must,  as  was  decided  in  the 
principal  case,  elect  whether  he 
will  proceed,  in  the  first  instance, 
against  the  joint  or  separate  estate. 
Ib. ;  and  see  also  Ex  parte  Bond, 
1  Atk.  98 ;  Ex  parte  Banks,  ib. 
106 ;  Ex  parte  Bevan,  10  Ves.  106 ; 
Ex  parte  Hay,  15  Ves.  4. 

Lord  Talbot,  in  the  principal 
case,  it  will  be  observed,  went  upon 
the  analogy  to  the  rule  according 
to  which  a  person  having  a  joint 
and  several  bond  could  not  sue  the 
debtor  at  one  and  the  same  time, 
both  jointly  and  severally,  but  must 
make  his  election.  In  fact,  as  at 
law,  when  A.  and  B.  are  bound 
jointly  and  severally  to  J.  S.,  if 
J.  S.  sues  A.  and  B.  severally,  he 
cannot  sue  them  jointly ;  and  on 
thecontrary,if  he  sues  them  jointly, 
he  cannot  sue  them  severally,  but 
the  one  action  may  be  pleaded  in 
abatement  of  the  other;  so  accord- 
ing to  the  same  reason  the  peti- 
tioner in  the  principal  case  having 
a  joint  and  several  security,  he  was 
bound  to  make  his  election,  under 
which  of  two  commissions  he  would 
come. 
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Lord  Eldm  on  several  occamons 
showed  his  disapprobation  of  the 
reasoning  of  Lord  Talhoi  in  the 
principal  case  (9  Ves.  225 ;  10  Yes. 
109) ;  and  its  fallacy  has  been  well 
pointed  out  in  a  recent  judgment 
by  Mr.  Commissioner  Hilk 

"  It  is  difficult,*'  he  observed, "  to 
believe  that  so  eminent  a  person 
as  Lord  Talbot  should  have  sup- 
posed any  just  analogy  to  exist 
between  the  two  cases.  For  the 
obligee  of  a  bond  who  has  brought 
a  joint  action  against  obligors  is 
precluded  from  harassing  them 
with  separate  actions,  because  on 
obtaining  judgment  in  his  first  suit 
he  is  entitled  to  satisfy  the  debt 
out  of  the  separate  as  well  as  the 
joint  property  of  the  obligors.  His 
rights  therefore  are  not  narrowed, 
but  he  is  precluded  fix)m  oppress- 
ing the  defendants  with  costs  oc- 
casioned by  an  unnecessary  multi- 
plication of  remedies."  Ex  parte 
ThB  Bank  of  England,  32  L.  T. 

Lord  Eldon^  on  the  other  hand, 
is  reported  to  have  derived  the 
rule  in  bankruptcy  ftom  a  desire 
of  the  Court  to  restrain  attempts 
on  the  part  of  firms  to  give  an  air 
of  respectability  to  their  bills  by 
classifying  their  partners,  so  that 
one  set  should  draw  upon  another, 
as  if  the  two  sets  were  independent 
houses.  Expa/rteBiggy  2  Rose,  38. 

But  unsatisfectory  as  these  rea- 
sons may  be,  the  rule  acted  upon 
by  Lord  Talbot  in  the  principal 
case  as  to  election  of  proof  in  the 
case  of  a  creditor  of  a  firm  having 
a  joint  and  several  security  is  well 
established.  Ex  parte  Bond,  1  Atk. 
98 ;  Ex  parte  Farminter^  Ex  parte 


Abingdon^  Ex  parte  Bahke^  cited 
lb. 

It  has  moreover  been  laid  down 
that  in  order  to  put  a  creditor, 
having  a  joint  and  several  security, 
to  his  election,  it  is  immaterial 
whether  the  security  arises  from 
the  same  or  different  instruments 
{Ex  parte  HUly  2  Deac.  249 ;  Ex 
parte  Bevan^  9  Ves.  225),  or  whe- 
ther the  creditor  is  only  an  equit- 
able creditor,  as  where  his  right 
against  the  firm  arises  fix)m  the 
members  having  committed  a 
breach  of  trust  for  which  they  are 
jointly  and  severally  liable.  Ex 
parte  BamewaH  6  De  (kx,  Mac  & 
Q.  795, 800. 

Upon  the  same  principle,  when 
<nie  of  the  members  of  a  firm  draws 
a  bill  of  exdiange  upon  the  firm, 
and  it  is  accepted  by  them^  Qie 
holders  at  all  events,  if  they  were 
aware  at  the  time  of  the  taking  the 
bill,  of  the  relation  between  the 
drawer  and  the  firm,  will  be  obliged 
to  elect  between  proof  against  the 
joint  estate  of  the  firm  or  the  se- 
parate estate  of  the  individual  part- 
ner (see  Ex  parte  Bigg,  2  Rose, 
37),  and  although  it  might  be  in- 
ferred fi*om  what  Lord  Eldan  says 
in  Ex  parte  Bigg,  and  also  in  I^ 
parte  Bank  of  England,  2  Rose,  82, 
that  double  proof  would  be  allowed 
under  such  circumstances  where 
the  holders  of  the  bills  were  igno- 
rant that  the  drawer  was  amember 
of  the  firm,  in  a  different  report  of 
Ex  parte  Bigg  he  does  not  appear 
to  have  laid  down  any  such  dis- 
tinction (1  Mont  Part.  125).  See 
also  Ex  parte  Liddiard,  2  Mont.  & 
A.87;4Deaa&Ch.603. 
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A  joint  creditor,  if  he  obtains  a 
separate  adjudication  against  oneof 
a  firm,  has  the  privil^e  of  election, 
either  to  make  his  proof  against 
the  separate  or  the  joint  estate. 
Per  Lord^i^&min  Ex  parte  BoUon^ 
2  Rose,  391 ;  and  see  Ex  parte 
Crisp,  1  Atk.  134. 

But  if  he  obtains  a  joint  adju- 
dication, he  binds  himself  to  resort 
to  the  joint  property.  Per  Lord 
Eldon^  in  Ex  parte  Bolton^  2  Bose, 
391. 

And  it  has  been  held  that  where 
a  separate  commission  had  been 
taken  out  either  by  a  joint  {Ex 
parte  Smith,  1  G.  &  J.  256),  or  by 
a  joint  and  separate  {Ex  parte 
Brawn,  1  Bose,  433)  creditor,  upon 
the  commission  being  superseded 
in  order  to  give  effect  to  a  subse* 
quent  joint  one,  the  creditor  in 
each  case  had  a  right  to  elect 
against  which  estate  he  would 
proye. 

Where  an  individual  member  of 
a  firm  has,  by  means  of  collusion 
with  his  partners,  conyerted  a  sepa- 
rate debt  due  firom  himself  into  a 
joint  debt,  the  debt  may  be  proved 
against  either  the  joint  or  the  se- 
parate estate.  Thus,  if  with  the 
knowledge  of  the  firm  of  which  he 
is  a  member,  a  trustee  {Ex  parte 
Watson,  2  T.  &  B.  414 ;  ExparU 
Eeaton,  Buck,  386 ;  and  see  KehU 
V.  Thompson,  3  Bro.  C.  C.  112; 
Ex  parte  BeUhy,!  Glyn  &  J.  167) 
or  assignee  of  a  bankrupt  {Smith 
V.  Jameson,  6  T.  E.  601)  applied 
the  funds  entrusted  to  him  in  his 
fiduciary  capacity  to  the  use  of  the 
firm,  proof  may  be  made  either 
against  the  joint  or  separate  estate. 


But  if  the  rest  of  the  firm  were 
not  aware  of  the  misapplication  of 
the  trust  funds,  the  debt  does  not 
become  joint,  and  proof  can  only  be 
made  against  the  separate  estate. 
Ex  parte  Apsey,  3  Bro.  0.  0.  265. 
In  Ex  parte  Turner  (Mont.  & 
Mac.  Arth.  255),  A.  had  employed 
B.  and  0.  as  his  stock-brc^ers,  and, 
for  the  purpose  of  more  convenient 
transfer,  allowed  certain  stock  be- 
longing to  him  to  stand  in  the  name 
of  B.  alone.  B.,  without  the  con- 
sent or  knowledge  of  A.,  sold  this 
stock,  and  paid  the  produce  into 
the  partnership  fands  of  B.  and  0. 
B.  and  0.  having  afterwards  be- 
come bankrupts,  it  was  held  by 
Sir  L.  Shadmll,  V.C.,  that  A.  was  ' 
entitled  to  prove  against  the  se- 
parate estate  of  B.  or  against  the 
joint  estate  of  B.  and  C.  See  also 
Ex  parte  Hinds,  3  De  G.  &  Sm. 
613.  See  cases  collected  ante,  p. 
413. 

Where  a  joint  and  separate  cre- 
ditor makes  his  election  as  to 
whether  he  will,  in  the  first  in- 
stance, be  a  joint  or  separate  cre- 
ditor, he  is  entitled  to  no  other  ad- 
vantage over  other  creditors.  For 
instance,  if  he  elects  to  go  in  the 
first  instance  against  the  joint  es- 
tate, he  will  have  no  preference  to 
the  other  joint  creditors.  Ex  parte 
Bevan,  10  Tes.  107;  Bradley  v. 
Millar,  1  Rose,  273 ;  and  he  will 
be  excluded  from  any  dividend 
from  the  other  fund,  unless  there 
remains  a  surplus,  afber  the  dis- 
charge of  all  the  debts,  having  a 
preference  thereon.  Stor.  Part. 
§  598. 

A  person  who  is  a  joint  and 
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several  creditor  is  entitled  to  look 
into  the  accoants  of  the  joint  and 
separate  estates,  in  order  that  he 
may  see  against  which  estate  it 
will  be  most  beneficial  for  him  to 
proTe  in  the  first  instance  {Ex 
parte  Bond,  1  Atk.  98 ;  Ex  parte 
Husbands,  2  Glyn  &  J.  4  j  JSi 
parte  Bentley,  2  Cox,  218) ;  and 
nnder  special  circumstances  a  cre- 
ditor, even  after  the  receipt  of  a 
dividend  from  one  estate,  will  be 
allowed  to  waive  his  proof  and 
prove  against  the  other  estate,  npon 
his  refunding  the  dividend  (where 
he  has  received  one)  with  interest. 
This  he  will  be  allowed  to  do  when 
the  first  proof  has  been  made  in 
•  ignorance  of  his  right  to  elect,  or 
of  the  value  of  both  funds  (see 
Ex  parte  Bond,  1  Atk.  98;  Ex 
parte  Masson,  1  Rose,  159;  Ex 
parte  Bolton,  2  Rose,  389  ;  Ex 
parte  Swansy,  Buck,  7 ;  Ex  parte 
Law,  B  Deac.  541 ;  Ex  parte  Jones, 
15  Jur.  214;  20  L.  J.  Bank.  5); 
but  waiver  of  proof  will  not  be 
allowed  so  as  to  disturb  any  divi- 
dend already  made  {Ex  parte  Bielhy, 
13  Ves.  70)  and  it  has  been  reftised, 
where  it  would  affect  the  certificate 
of  the  bankrupt,  already  signed 
by  the  creditor,  by  reason  of  the 
great  amount  of  the  debt  (Coll. 
Partn.  643,  2nd  ed.);  but  where 
the  bankrupt's  certificate  would  not 
be  affected  thereby,  a  waiver  of 
proof  has  been  allowed  even  after 
the  creditor  has  signed  the  certifi- 
cate. Coll.  Partn.  643,  2nd  ed. 
See  however,  and  consider,  Ex 
parte  Solomon,  1  Glyn  Sc3,2h\Ex 
parte  Husbands,  5  Madd.  421 ;  2 
Glyn  &  J.  4. 


Where  a  large  number  of  credi- 
tors had  a  right  of  election  to  prove 
against  the  joint  or  separate  es- 
tate, and  the  estates  were  not  so 
ascertained  as  to  enable  the  credi- 
tors to  elect,  a  temporary  order 
was  made  that  no  larger  di?idend 
should  be  declared  of  the  one  than 
of  the  other  estate.  Ex  parte  Ar- 
bouin,  De  G^x,  859. 

If  a  creditor  proves  against  the 
wrong  estate,  his  mistake  may  be 
rectified.  Thus  where  a  creditor, 
having  reason  to  suppose  that  the 
goods  which  he  had  sold  to  one  of 
two  partners  were  purchased  on 
the  partnership  account,  proved 
against  the  joint  estate,  and  did 
not  discover  until  seven  months 
afterwards  that  they  were  bought 
on  the  separate  account  of  one  of 
the  partners,  it  was  held  that  he 
might  transfer  his  proof  fix)m  the 
joint  to  the  separate  estate.  Ex 
parte  Vinmg,  1  Deac  555. 

Where  a  person  has,  after  a  full 
knowledge  of  the  fects,  made  his 
election  to  prove,  he  cannot  after- 
wards recall  it.  Ex  parte  Liddel, 
2  Rose,  34 ;  Bradley  v.  Millar,  1 
Rose,  273;  Ex  parte  Solomon,  1 
Gl.  &  J.  25. 

With  reference  to  proof  of  a  debt 
being  an  election  by  a  creditor  not 
to  proceed  against  the  bankrupt  by 
action,  see  12  &  13  Vict,  c  106,  s. 
182;  Coll.  Partn.  630,  2nd  ed,; 
Shelf.  Bank.  373.- 

As  to  when  double  proof  is  aU 
lowed. — ^We  have  before  seen  in 
what  cases  a  creditor  having  a  joint 
and  several  security  of  a  firm  will 
be  put  to  his  election  of  proof 
(See  ante,  p.  429.) 
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In  some  cases,  however,  in  which 
there  has  been  an  i^gregate  firm, 
anda  {^/mc^trade  hasbe^i  carried 
on  by  some  or  one  of  the  members 
of  the  firm,  creditors  to  whom  both 
the  aggregate  firm  and  the  minor 
firm,  or  the  individnal  partner  car- 
rying on  a  distinct  trade,  have 
been  liable,  haye  been  admitted  to 
proye  against  the  estates  both  of 
the  aggr^ate  firm  and  of  the 
minor  firm  or  indiyidnal  partner 
carrying  on  the  distinct  trade.  It 
seems  however  that  double  proof 
was  admitted  in  the  early  cases 
ovljwhere  the  creditor  was  ignoranty 
at  the  Ume  he  took  his  security^  of 
the  connection  of  the  minor  firm, 
or  the  individual  partner  carrying 
on  the  distinct  trade  with  the  i^- 
gregate  firm.  Thus  it  has  been 
held  that  the  holder  of  a  WB  drawn 
by  one  firm  upon  another  distinct 
firm,  consisting  partly  of  the  same 
members,  was  entitled  to  prove 
against  both  estates,  if  the  holder 
took  the  bill  without  notice  that  the 
two  firms  consisted  partly  of  the 
same  members.  See  Ex  parte  La^ 
foresty  Gooke'B  Bankrupt  Laws, 
276 ;  Ex  parte  Benson^  ib.  278 ; 
Ex  parte  Walker,  1  Bose,  441 ;  Ex 
parte  Adam,  2  Bose,  36 ;  see  also 
Wickham  y.  Wickhamy  2  K  &  J. 
478- 

But  in  subsequent  cases,  and 
ultimately  in  the  House  of  Lords, 
it  was  held  that  whether  the  cre- 
ditor had  notice  of  the  connection 
between  the  aggregate  firm  and  the 
members  or  member  of  it,  carrying 
on  the  separate  trade  or  not,  was 
of  no  importance,  and  whether 
there  had  been  notice  or  not,  double 


proof  ought  to  be  rejected,  and 
the  creditor  put  to  his  election* 
Ex  parte  Moult,  Mont.  321 ;  Mont 
&  Bl.  28 ;  Re  Vamellar,  1  Mont. 
&  A.  345 ;  Ex  parte  ffintan^ 
De  Gex,  550 ;  Ex  parte  Ooldsmid, 

1  De  G.  &  Jo.  257 ;  7  Ho.  Lo.  Ca. 
785,  nom.  Ooldsmid  v.  Cazenove ; 
Be  Whitwill,  32  Law  Tunes,  358 ; 
and  see  Ex  parte  Bank  of  England, 

2  Bose,  82 ;  Ex  parte  Husbands, 
2  GL  &  Jam.  4. 

The  rale  against  double  proof 
being  of  a  technical  character,  and 
not  approved  of  by  the  Courts,  will 
not  be  extended  to  cases  where  the 
joint  estate  of  partners  is  not  being 
administered  in  bankruptcy.  See 
Ex  parte  Thornton,  5  Jur.  N.  S. 
212;  3  De  G.  &  Jo.  454;  Bonser 
V.  Cox,  6  Beav.  84. 

Thelegislature  has  recently  made 
an  exception  in  certain  cases  in 
fiavour  of  the  holders  of  bills  of 
exhcange  and  promissory  notes,  for 
by  24  &  25  Tict.  c.  134,  it  is 
enacted  that,  ''If  any  debtor  shall 
at  the  time  of  adjudication  be  li- 
able upon  any  hill  of  exchange  or 
promissory  note  in  respect  of  dis- 
tinct contracts  as  member  of  two 
or  more  firms  carrying  on  separate 
and  distinct  trades,  and  having  dis« 
tinct  estates  to  be  wound  up  in 
bankruptcy,  or  as  a  sole  trader  and 
also  as  the  member  of  a  firm,  the 
circumstance  that  such  firms  are 
in  whole  or  in  part  composed  of 
the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the 
joint  contractors,  shall  not  prevent 
proof  and  receipt  of  dividend  in 
respect  of  such  distinct  contracts 
against  the  estates  respectively  li^ 
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able  upon  such  contracts."    Sect. 
152. 

ConsoUdaHon  of  Eataie. — In  cer- 
tain cases,  however,  the  joint  and 
sex>arate  estates  may  be  consolidated 
and  administered  as  one  firnd,  joint 
and  separate  creditors  being  pNEdd 
pari  passu.  This  maybe  done  first 
where  it  is  not  practicable  to  keep 
the  estates  separate  {Ex parte  Shep- 
pardf  Mont.  &  B.  415) ;  and  se- 
condly, where  a  meeting  of  creditors 
of  both  classes  desire  the  estates 
to  be  consolidated,  and  the  Conrt 
is  of  opinion  that  it  will  be  for 
the  general  benefit  of  the  cre- 
ditors, an  order  consolidating  the 
estates  will  be  made.  Ex  parte 
Strutt^  1  61.  &  Jam.  29;  Ex  parte 
Sh^fpard,  Mont.  &  Bl.  415;  Ex 
parte  Part^  2  Deac.  &  C.  1 ;  Ex  parte 
Smith,  2  M.  &  A.  60. 

Bnt  such  consolidation  will  not 
be  allowed  to  affect  debts  pre- 
viously jHTOved.  Thus  where  a 
joint  and  several  creditor  proves 
his  debt  under  two  separate  es- 
tates, and  the  joint  and  separate 
estates  are  afterwards  consolidated^ 
it  has  been  held  that  the  creditor 
was  entitled  to  retain  both  his 
proofe.  Ex  parte  Fuller,  3  Deac. 
&C.  520;  1  Mont.  &  A.  222. 

When  a  secured  creditor  may  split 
his  demands. — It  is  a  rule  in  bank- 
ruptcy, that  if  a  creditor  of  a  bank- 
rupt holds  a  security  on  part  of  the 
bankrupt's  estate,  he  is  not  entitled 
to  prove  his  debt  under  the  com- 
mission without  giving  up  or  rea- 
lizing his  security.  This  depends 
upon  the  principle  in  the  bankrupt 


laws,  that  all  ia^tors  are  to  be 
put  on  an  equal  footing,  and  there- 
fore if  a  creditor  chooses  to  ]nx>ve 
under  the  adjudication,  he  must 
sell  or  surrender  whatever  property 
he  holds  belonging  to  the  bank- 
rupt. See  1  Phil.  Ch.  Eep.  59; 
Ex  parte  OTOve,  1  Atk.  103;  Lord 
Loughborough's  Order,  8th  March, 
1794. 

Where,  however,  a  creditor  of  a 
bankrupt  has  a  security  on  the  es- 
tate of  a  third  person,  that  prin- 
ciple does  not  apply;  and  he  is  in 
that  case  entitled  to  prove  for  the 
whole  amount  of  his  debt^  and  also 
to  realize  the  security,  provided  he 
does  not  altogether  receive  more 
than  twenty  shillings  in  the  pound. 
Thus  in  Ex  parte  Parr,  1  Rose, 
76,  the  petitioners  were  holders  of 
bills  drawn  by  the  firm  of  Bnun- 
mel,  Heyliger,  &  Co.,  and  accepted 
by  the  bankrupts  Leigh  and  Arm- 
strong. The  bills  having  became 
due,  and  the  acceptors  being  un- 
able to  take  them  up,  the  peti- 
tioners resorted  to  the  drawers; 
but  it  being  inconvenient  for  them 
to  pay,  it  was  agreed  between  the 
petitioners  and  Brummel  and'Hey- 
liger — two  of  the  partners  of  the 
firm  of  Brummel,  Heyliger,  &  Co., 
that  they  should. assign  to  them  a 
plantation  in  South  America,  as  a 
security  for  the  balance  then  owing 
upon  the  bills  and  tlie  interest, 
which wasaccordingly done.  Ajoint 
commission  of  bankrupt  some  time 
afterwards  issued  against  Leigh 
and  Armstrong.  It  was  held  by 
Lord  Eldon,  reversing  the  decision 
of  the  Commissioners,  that  the  pe- 
titioners might  prove  the  amount 
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of  the  bills  and  interest  without 
dedncting  the  value  of  the  security. 
^The  deduction,"  said  his  Lord- 
ship, ^of  a  secoritj  is  nerer  to  be 
made  in  bankniptcy,  but  when  it 
is  the  property  of  the  bankmpt ; 
it  is  said  that  it  must  be  so  con- 
sidered in  this  case,  as  the  House 
in.  Demerara  and  that  in  Liverpool 
were  partners ;  but  it  is  quite 
familiar  that  the  same  firm  may  be 
in  one  character  drawers,  and  in 
another  acceptors,  .  .  •  The  Com- 
missioners must  call  another  meet- 
ing, the  petitioners  to  prove  with- 
out deducting  their  security."  See 
also  Ex  parte  Bowdm^  1  D.  &  0. 
135 ;  Ex  parte  Smyth,  3  Deac.  597 ; 
Ex  parte  Ooodman,  3  Madd.  373  ; 
Ex  parte  Free,  2  Glyn  &  J.  250 ; 
Ex  parte  Rodgere,  1  Deac.  &  CL 
38 ;  Ex  parte  Davmport,  1  Mont. 
D.  &  D.  313 ;  Ex  parte  Adams,  3 
Mont.  &  A.  157;  Ex  parte  Oroom, 
2  Deac  265.  Sed  vide  Ex  parte 
ConneU,  3  Deac  201 ;  3  Mont.  & 
A.  581. 

As  in  administration  under  bank- 
ruptcy, the  joint  estate  and  sepa- 
rate estates  are  considered  as  dis- 
tinct estates,  it  has  accordingly 
been  held,  that  a  joint  creditor, 
having  a  security  upon  the  sepa- 
rate estate,  is  entitled  to  prove 
against  the  joint  estate,  without 
giving  up  his  security.  Ex  parte 
Peacock,  2  GL  &  J.  27 ;  Ex  parte 
Bowdm,  1  Deac.  &  Ch.  135 ;  In  re 
riummer,  1  Phil.  Ch.  Eep.  56,  60. 

Where  a  joint  debt  is  due  from 
two  partners,  and  an  adjudication 
iB  obtained  against  one  of  them, 
the  creditor  can  prove  his  debt 
under  the  adjudication,  and  also 


sue  the  other  partner.  Heath  v. 
Hall,  4  Taunt  326,  328. 

Although  "the  Court  will  un- 
doubtedly never  suflBsr  a  creditor 
to  split  a  demand,  and  prove  part 
of  it  under  the  adjudication,  and 
prosecute,  at  the  same  time,  a 
bankrupt  for  the  remainder  at 
law"  {Ex  parte  Matthews,  3  Atk. 
816 ;  and  see  Ex  parts  Orinsoe,  1 
Bro.  C.  C.  270),  nevertheless  where 
a  debt  due  from  a  partnership  is 
secured  as  to  part  by  a  joint  secu- 
rity, and  as  to  the  rest  by  a  joint 
and  separate  security,  the  creditor 
may  prove  the  former  part  against 
the  joint  estate,  and  the  latter 
against  the  separate  estate.  Thus, 
in  Ex  parte  Ladbroke,  2  Glyn  & 
J.  81,  where  a  debt  of  £27,620 
195.  lOd.  was  due  from  the  bank- 
rupts at  their  bankruptcy  to  their 
baiikers,  on  a  balance  of  account, 
and  such  balance  was  covered  by 
joint  promissory  notes  of  the  bank- 
rupts to  the  extent  of  £18,000, 
and  also  by  a  mortgage  of  some 
property  belonging  to  one  of  the 
bankrupts,  with  joint  and  several 
covenants  from  each  of  them  for 
the  payment  of  the  whole  balance ; 
and  part  of  the  debt,  to  the  amount 
of  £17,000,  had  been  permitted  to 
be  proved  by  the  baiJcers  against 
the  joint  estate,  it  was  held  by 
JjoriEldan,  C,  that  the  bankers 
were  entitled  to  a  proof  of  the 
£18,000  against  the  joint  estate, 
and  to  prove  the  residue  against 
the  separate  estate  of  one  of  the 
bankrupts.  See  also  Ex  parte  Bate, 
3  Deac  358. 

Upon  the  same  principle,  where 
the  separate  debt  of  one  partner 
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is  secured  as  to  part  of  it  by  the 
joint  security  of  the  firm  as  sure- 
ties, the  creditor  may  prore  as  to 
the  latter  part  against  the  firm,  and 
as  to  the  rest  against  the  separate 
estate  of  the  indiyidual  partner. 
In  Ex  parte  HUl  (3  Mont.  &  A, 
175),  a  partner  coyenanted  to  pay 
JB4000  to  the  trustees  of  his  mar- 
riage settlement  by  instalments, 
and  assigned  £3000  of  his  portion 
of  the  partnership  capital  to  them 


as  security.  The  firm  gave  the 
trustees  credit  £3000  in  their 
books,  and  wrote  to  them,  stating 
that  they  had  done  so.  The  fiim 
became  bankrupt  before  the  first 
instalment  was  due.  It  was  held 
that  the  £3000  might  be  proved 
against  the  firm,  and£1000  against 
the  separate  estate  of  the  ooTe« 
nantor.  See  also  Ex  parte  Smithy 
1  Deac  885. 
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Novernber  26th,  1774. 

[reported  cowp.  232.] 

Bankruptcy — ^Reputed  Ownership.] — A  woman  permitted  a  man 
to  have  the  use  of  fwrnibire — her  property,  and  she  had  falsely 
declared  that  the  man  was  her  hvsband.  Held,  that  the  furniture 
belonged  to  the  assignees  of  the  m^in  who  had  become  bankrupt,  as 
he  was  the  reputed  owner,  and  had  the  disposition  of  it  as  owner. 

Trover  for  goods.  Upon  showing  cause  why  the  verdict,  given 
in  this  case  for  the  plaintiff,  should  not  be  set  aside,  and  a  nonsuit 
entered,  the  Court  took  time  to  consider. 

Lord  Mansfield,  C.  J.,  now  delivered  the  unanimous  opinion 
of  the  Court,  as  follows : — The  plaintiff  Mace  kept  a  public- 
hduse,  had  a  licence,  and  said  she  was  married  to  one  Pen  rice. 
She  went  to  the  Excise-office,  had  his  name  entered  in  the  books, 
with  a  note  in  the  margin  ''  married.''  Penrice  had  the  licence, 
and  continued  in  possession  of  the  house  and  goods  from  that  time 
till  he  absconded  and  went  to  Pimlico,  which  was  an  act  of  bank- 
ruptcy. Mace,  the  plaintiff^  first  claimed  the  goods  in  question, 
under  a  bill  of  sale  from  Penrice ;  but  afterwards  as  her  own  ori- 
ginal property,  and  denied  that  Penrice  and  she  were  married. 
Penrice  was  examined,  and  said  that  it  was  not  till  within  three 
weeks  before  he  went  away  that  he  knew  whether  he  should  marry 
her  or  not. 

At  the  trial  a  doubt  occurred  to  me,  whether  this  case  did  not 
come  within  the  statute  21  Jac.  I.  c.  19,  s.  11.  For  the  possession 
which  the  bankrupt  had  of  these  goods,  was  emphatically  a  posses- 
sion of  them  as  his  own,  and  kept  by  him  as  such.  It  was  sug- 
gested there  was  a  similar  case  depending  in  the  C.  B.,  where  the 
question  was,  whether  the  enacting  clause  of  the  eleventh  section 
extends  further  than  the  preamble  of  that  section,  so  as  to  in- 
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elude  goods  not  originally  the  bankrupt's.  The  preamble*  only 
says,  '*  And  for  that  it  often  falls  out  that  many  persons,  before 
**  they  become  bankrupts,  do  convey  their  goods  to  other  men, 
"  upon  good  consideration,  yet  still  do  keep  the  same,  and  are  re- 
"  puted  owners  thereof,  and  dispose  of  the  same  as  their  own." 
But  the  words  of  the  Aacting  part  are  as  follows : — "  Be  it  en- 
"  acted,  that  if  any  person,  at  such  time  as  he  shall  become  bank- 
"  rupt,  shall  by  the  consent  of  the  true  owner,  etc.,  have  in  his 
**  possession,  etc.,  any  goods,  etc.,  whereof  he  shall  be  reputed 
*'  owner,  the  Commissioners  shall  have  power  to  sell  the  same  in 
'*  like  manner  as  any  other  part  of  the  bankrupt's  estate."  These 
words  clearly  extend  to  other  persons'  goods,  as  well  as  to  those 
which  were  originally  the  bankrupt's  property.  For  the  sake  of 
conformity,  we  were  desirous  to  stay  till  the  Court  of  Common 
Fleas  had  given  their  opinion.  But  that  case,  we  understand^  is 
made  up. 

We  have  considered  the  general  question ;  and  to  be  sure  there 
is  a  variety  of  mooting  in  the  books  without  any  determination. 
But  if  the  statute  meant  to  comprehend  nothing  more  than  is 
contained  in  the  preamble,  it  means  nothing  at  all.  Because  even 
before  the  statute,  if  a  man  had  conveyed  his  otm  goods  to  a  third 
person,  and  had  kept  the  possession,  such  possession  would  have 
been  void,  as  being  fraudulent,  according  to  the  doctrine  in  TwUie^s 
case  (3  Bep.  81).  At  the  same  time,  the  statute  does  not  exteiM 
to  all  possible  cases,  where  one  man  has  another  man's  goods  in 
bis  possession.  It  does  not  extend  to  the  case  of  factors  or  gold- 
smiths, who  have  the  possession  of  other  men's  goods  merely  as 
trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of  their 
principal ;  but  the  goods  must  be  such  as  the  party  suflfers  the 
trader  to  sell  as  his  oum.  Therefore  upon  this  ground  we  are  all 
of  opinion  that  the  verdict  ought  to  be  set  aside. 

But  in  the  consideration  of  this  general  question  another  point 
appeared,  upon  which  we  are  equally  clear ;  namely^  that  after  a 
solemn  declaration  by  the  plaintiff  that  she  was  married  to  Pen- 
rice,  and  that  these  were  the  goods  ^f  Penrice  in  her  right,  she 
shall  never  be  allowed  to  say,  that  she  was  not  married  to  him. 

^  The  preamble  to  the  11th  section,  plication  to  property  which  had  once  been 

which  was  by  mistake  included  in  the  the  bankrupt's.    The  preamble  or  recital 

10  th,  gave  rise  to  some  doubt,  removed  however  which  gave  rise  to  the  doubt  waa 

however  by  Mace  r.  Cadell,  whether  the  omitted  in  6  Geo.  IV.  c  16,  s.  17,  and 

11th  section  was  not  confined  in  its  ap-  also  in  12  &  18  Vict,  c  106,  s.  125. 
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and  that  the  goods  were  her  sole  property.  On  either  ground 
therefore  the  verdict  is  wrong.  If  such  a  practice  were  to  be 
allowed,  it  would  be  laying  a  trap  for  persons  to  deal  with  bank- 
rupts. 

Per  Cw.    Let  the  verdict  be  set  aside,  and  nonsuit  entered. 


LINGHAM  V.  BIGGS  and  Another. 


Trin.  Term,  S7th  Geo.  III.  1797. 

[REPOBTED   1   BOS.  &   PULL.   82.] 

Reputed  Ownership.] — Thefwrniture  of  a  coffee-house  was  taken 
in  execution  by  a  creditor,  and  without  ever  being  removed,  was 
let  by  him  to  the  keeper  of  the  coffee-house,  who  became  bankrupt 
while  i^  possession  of  it.  Held,  that  the  assignees  might  seize  it 
under  the  %\  Jac  I.  c.  19,  s.  11. 

Trover  against  the  defendants,  who  were. the  assignees  of  Anne 
Monday,  a  bankrupt,  for  all  the  household  furniture,  and  other 
articles  belonging  to  a  coffee-house. 

This  cause  was  tried  before  Eyre,  C.  J.,  at  Guildhall  sittings 
after  last  Easter  Term. 

Anne  Munday,  the  bankrupt,  was  the  widow  of  a  person  who 
had  kept  a  coffee-house,  and  being  indebted  to  the  plaintiff,  gave 
him  a  warrant  of  attorney  for  i£800,  under  which  he  entered  up 
judgment,  and  took  in  execution  the  goods  in  question.  They 
were  valued  by  the  sheriff  at  £887  18«.  6(2.,  and  thereupon  a  bill 
of  sale  was  made  out  by  the  sheriff  at  that  price  to  Thomas  Ling- 
ham,  the  plaintiff's  brother,  in  trust  for  the  plaintiff. 

In  June,  1791,  artides  of  agreement  under  seal  were  entered 
into  between  the  said  T.  Lingham,  the  plaintiff,  and  Anne  Mun- 
day,  by  which  the  plaintiff  let  the  goods  to  Anne  Munday  at  the 
yearly  rent  of  £%7  for  four  years,  and  she  covenanted  not  to  re- 
move them  from  the  coffee-house  without  the  plaintiff's  consent. 
The  deed  contained  a  proviso  that  the  plaintiff  should  enter  and 
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take  possession  on  failure  in  the  payment  of  rent.  Anne  Mandaj 
continued  in  possession  of  the  goods  beyond  the  four  years,  and 
until  they  were  seized  under  the  commission. 

At  the  trial  an  objection  being  taken  to  the  plaintiff's  recovery 
on  the  21  Jact  I.  c.  19,  s.  11,  the  Chief  Justice  doubted  whether 
this  case  were  within  it,  and  a  verdict  was  given  for  the  defend- 
ant, with  liberty  to  enter  a  verdict  for  the  plaintiff,  damages 
i£837  138.  6(2.  if  the  Court  should  be  of  opinion  that  it  was. 

Adair^  Seijt.,  having  accordingly  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff, 

CockeUy  Serjt.,  showed  cause.  The  21  Jac,  being  a  consider- 
able extension  of  the  bankrupt  laws  in  favour  of  creditors,  ought 
to  receive  a  liberal  construction.  .  It  differs  from  the  13  Eliz., 
which  only  provided  against  fraudulent  conveyances;  but  this 
statute  attaches  on  all  goods  left  in  the  hands  of  a  bankrupt,  even 
without  fraud,  if  the  bankrupt  has  thereby  obtained  a  false  credit 
with  the  world.  It  was  determined  in  Stevens  v.  Sole  (cited  1  Atk. 
170;  Cooke's  Bankrupt  Laws,  229)  that  an  ostensible  possession 
of  chattels  by  the  bankrupt  was  sufficient  to  entitle  the  assignee 
under  the  21  Jac.  Now  here  Mrs.  Munday  had  as  full  and  osten- 
tensible  a  possession  as  possible ;  she  had  the  use  of  the  articles 
in  question,  and  they  were  of  a  perishable  nature.  Possession  of 
moveables  imports  property ;  and  on  that  ground  a  distinction  is 
taken  between  a  mortgage  of  realty  and  a  mortgage  of  chattels ;  in 
the  latter  case  the  supposition  of  ownership  can  only  be  repelled 
by  notice.  In  Ryali  v.  Rolle(l  Atk.  165)  Lord  Hardwicke  decided 
on  the  spirit,  not  on  the  words  of  the  act,  and  thought  that  the 
11th  section  ought  to  be  governed  by  the  preamble  at  the  end  of 
the  10th  section.  This  case  cannot  be  compared  to  that  of  a 
banker  or  a  factor, because  they  are  known  to  deal  upon  commission; 
nor  to  that  of  furniture  in  lodgings,  which  is  known  not  to  belong 
to  the  person  in  possession ;  therefore  the  world  is  not  deceived. 
The  case  oiBryson  v.  WyUe  (1  Bos.  &  Pull.  83  n.;  Cooke's  Bank- 
rupt Laws,  234)  is  exactly  like  the  one  at  bar :  now  that  has  been 
recognized  at  law,  and  still  remains  untouched.  The  more  modem 
cases,  where  the  rule  has  been  narrowed,  are  distinguishable  from 
that  and  from  the  present.  In  Walker  v.  Bumell{T>oMg.  317)  the 
bankrupt  held  the  goods  for  a  special  purpose,  of  which  the  general 
creditors  had  notice.  In  Collins  v.  Forhes  {^  T.  R.  316)  the  timber 
was  appropriated  to  a  special  purpose,  and  the  bankrupt  had  not 
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such  an  ownersliip  as  would  give  Hm  credit  with  the  world.  So 
also  in  Jarman  v.  Woolloton  (3  T.  R.  618),  BtiUer,  J.,  says,  **  It  is 
**  sufficient  to  say,  that  the  husband  had  not  the  order  and  dispo- 
"  sition  of  this  property  with  the  consent  of  the  real  owner,  the 
"trustee." 

Adair^  Serjt.,  in  support  of  the  rule. — ^All  personal  property 
of  which  a  bankrupt  has  the  possession,  is  not  within  the  object 
of  the  statute.  The  legislature,  not  choosing  to  go  that  length, 
added  the  words,  "  order  and  dispodtion,''  etc.,  "  sale  and  altera^ 
turn,''  etc.,  which  words  must  be  rejected  if  the  mere  circumstances 
of  possession  and  reputed  ownership  are  sufficient.  Indeed,  if 
this  were  the  case,  job  coaches^  and  horses,  and  furniture  in 
lodgings  would  be  brought  within  the  statute.  The  act  was  not 
intended  to  interfere  with  anything  but  the  stock  in  trade,  the 
possession  of  which  necessarily  implies  the  order  and  disposition, 
sale  and  alteration,  etc. ;  for  a  trader  who  is  left  in  possession  of 
his  stock  does  acts  every  day  which  make  him  the  reputed  owner, 
and  give  him  a  degree  of  credit  beyond  what  arises  irom  the 
naked  possession.  All  the  cases  cited  for  the  defendant,  except 
Bryson  v.  Wylie,  are  cases  of  mortgage.  In  mortgages  of  realty 
the  absolute  property  vests  in  the  mortgagee,  though  the  mort- 
gagor continue  in  possession ;  but  in  mortgages  of  personalty  it 
is  otherwise:  there  the  property  is  only  pledged  as  a  security, 
and  the  absolute  ownership  does  not  pass  de  facto  till  default  in 
payment  of  the  money.  The  doctrine  of  specific  liens  agrees  with 
this  principle,  where  a  person  is  always  held  to  have  parted  with 
the  lien  when  he  parts  with  the  possession.  Bryson  v.  Wylie 
was  a  case  of  stock  in  trade  and  implements  of  a  profession, 
which  come  so  directly  within  the  act  as  not  to  be  taken  out  of  it 
by  any  private  a^eement.  Lord  Mansfield  there  calls  it  "  a  new 
experiment  to  defeat  the  bankrupt  laws,"  which  he  would  not  have 
done  if  he  had  considered  the  act  as  extending  to  household  furni- 
ture. The  case  of  Collins  v.  Forbes  was  within  all  the  mischief 
contended  for4  Kent  was  the  ostensible  and  reputed  owner,  and 
all  the  arguments  with  respect  to  false  credit  were  urged :  there 
no  visible  alteration  of  the  property  took  place ;  but  here  there 
was  an  act  of  notoriety, — there  was  an  execution  by  matter  of 
record  executed  in  the  house,  and  therefore  a  visible  alteration 
both  by  law  and  fact.  Jarman  v.  Woolloton  is  the  strongest  case 
for  the  plaintiff ;  for  the  presumption  of  property  in  a  husband  is 
of  course  stronger  than  in  a  stranger ;  and  the  jury  found  a  ver- 
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diet  for  the  defendant  as  to  the  stock  in  trade,  and  for  the  plainti£f 
as  to  the  furniture. 

Marshall,  Serji,  on  the  same  side. 

Cur.  ad.  vuU. 

This  day  the  judgment  of  the  Court  was  delivered  by — 

Etbe,  C.  J.— This  stood  over  in  order  to  give  the  Court  an 
opportunity  of  looking  into  the  case  of  RyaU  v.  RoUe.  We  were 
desirous  of  reading  over  that  case,  lest  we  should  at  all  break  in 
upon  what  was  there  so  solemnly  decided.  In  effect  there  were 
but  two  points  then  agitated,  and  resolved : — 1st.  Whether  a 
mortgagee  of  goods  were  a  true  owner  within  the  21  Jac. ;  and 
much  labour  was  employed,  and  learned  distinctions  taken  be- 
tween Hypothecation  and  Pignus,  absolute  and  conditional  sale, 
in  order  to  show  that  he  ought  not  to  be  so  considered ;  but  by 
the  unanimous  opinion  of  the  Chancellor  and  Judges  it  was  ruled, 
that  a  mortgagee  was  to  be  considered  as  the  true  owner,  in  oppo- 
sition to  the  reputed  owner.  2ndly.  Whether  the  trustee  of  the 
partner  of  a  mortgagee  was  to  be  considered  as  the  true  owner, 
and  the  mortgagor  the  reputed  owner  within  the  statute.  But  it 
is  very  obvious  that  neither  of  these  points  much  affects  the  pre- 
sent case. 

Perhaps  the  cases  which  fall  within  the  statute  of  James  may 
be  divided  into  two  classes : — Ist.  Where  goods  not  originally  the 
property  of  the  bankrupt  are  left  in  his  order  and  disposition. 
In  RyaU  v.  RoUe,  Lord  Hardwicke  intimates  a  pretty  strong 
opinion  that  the  preamble  should  govern  the  eleventh  clause,  and 
confine  it  to  cases  where  the  bankrupt  was  the  original  owner ; 
but  in  latter  times  {Mace  v.  CadelU  Cowp.  232,  ante^  p.  883),  the 
statute  has  been  considered  as  a  remedial  act ;  and  it  has  been 
thought,  that  although  the  bankrupt  was  not  the  original  owner, 
yet  if  he  had  in  his  possession  the  goods  of  another  person,  they 
fell  within  the  statute.  This  has  formed  a  class  of  cases  as 
clearly  within  the  21  Jac.  as  the  first  class.  Many  cases  have 
certainly  been  taken  out  of  this  class  by  exceptions,  as  those  of 
factors. 

Though  RyaU  v.  Rolle  goes  no  further  than  I  have  mentioned, 
yet  thus  fiur  it  may  be  made  use  of  as  an  authority  here,  that  it 
was  assumed  throughout  the  whole  discussion,  both  by  the  bench 
and  the  bar^  that  the  words  "  goods  and  ehattels  "  in  the  statute 
were  not  to  be  confined  to  stock  in  trade  or  utensils.  The  words 
were  there  supposed  to  include  choses  in  action,  which  might 
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pass  by  an  Act  of  Parliament,  though  they  coald  not  by  bill  of 
sale.  The  case  of  an  assignment  by  a  bankrapt  of  a  bond  which 
he  retains  in  his  possession,  and  consequently  of  which  he  has 
the  disposition,  so  that  he  may  receive  the  money,  shows  how  the 
words  **  order  and  disposition  "  and  ''  reputed  owner  "  are  to  be 
understood.  They  are  to  be  understood  thus«  Being  allowed  to 
hare  possession  of  goods  under  circumstances  which  give  the 
reputaition  of  ownership,  brings  the  ease  within  the  statute ;  and 
it  is  fair  so  to  consider  them,  because  every  man  who  can  be  said 
to  be  the  reputed  owner,  has  incidentally  the  order  and  disposi- 
tion ;  not  mdeed  between  the  parties,  but  as  to  general  appear- 
ance. It  is  impossible  iov  the  world  at  large  to  inquire  what 
accounts  may  exist  between  the  parties;  general  credit  with  the 
world  is  all ;  if  the  party  be  the  reputed  owner,  it  imports  that  he 
has  the  order  and  the  disposition,  and  that  he  may  sell.  Admit- 
ting that  the  words  '*  order  and  disposition,  sale  and  alteration," 
mi(^t  refer  to  such  goods  only  as  a  party  has  in  his  shop,  and 
ready  to  sell  to  customers,  yet  they  cannot  refer  to  the  actual  sale, 
as  they  seem  to  import;  for  if  the  goods  are  once  sold,  they  are 
out  of  the  power  of  the  assignees.  The  act  supposes  them  to 
remain  in  the  possession  of  the  bcmkrupt,  and  because  they  remain 
there  the  assignees  are  allowed  to  take  them.  The  words  there- 
fore must  not  have  that  absolute  sense  which  they  seem  to  bear, 
bat  must  have  a  meaning  consistent  with  the  end  proposed  to  be 
attained  by  the  statute.  If  a  man  be  the  reputed  owner  of  goods, 
and  appear  to  have  the  order  and  disposition  of  them,  he  must  be 
understood  to  have  taken  upon  himself  the  sale,  order,  and  dis- 
position within  the  meaning  of  this  statute.  We  must  suppose 
that  he  has  done  that  which  the  act  supposes ;  and  certainly  to 
hold  a  construction  at  this  day  different  from  that  of  all  the  cases 
on  this  remedial  law,  could  not  be  justified  by  the  mere  letter  of 
the  act. 

The  question  then  comes  to  this, — Can  furniture  be  distin- 
guished from  other  goods  and  chattels,  to  which  the  statute  would 
extend  ?  Now,  I  think  it  cannot,  except  so  far  as  it  may  go  to 
show  that  this  bankrupt  was  not  the  reputed  owner,  did  not 
appear  to  have,  and  therefore  had  not  the  order  and  disposition ; 
and  it  was  fairly  admitted  by  my  brother  Adair^  that  it  was  not 
worth  while  to  go  to  another  trial  on  that  point ;  Mrs.  Munday 
had  been  in  such  possession,  that  no  jury  could  have  hesitated  to 
pronounce  her  the  reputed  owner.     That  being  admitted,  I  think 
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it  necessarily  follows  from  her  being  the  repnted  owner,  that  she 
will  appear  to  the  world  to  have  the  order  and  disposition^  sale 
and  alteration,  etc.  She  must  clearly  derive  a  credit  from  these 
appearances,  and,  consequently,  if  the  owner  allows  her  to  retain 
the  property,  however  fair  that  may  be  between  herself  and  the 
owner,  it  most  be  a  fraud  upon  the  creditors. 

It  has  been  suggested  that  this  doctrine  would  go  to  an  incon- 
venient length ;  it  was  said,  by  way  of  instance,  that  no  trader 
could  go  into  a  ready-famished  house,  or  hire  horses  on  a  job, 
because  possession  would  create  a  reputation  of  ownership,  and 
consequently  the  fruniture  and  horses  would  be  liable  to  be  seized. 
I  admit  that  possession  is  always  evidence  of  ownership,  and  with 
nothing  to  oppose  it,  would  create  a  reputation  of  it;  but  it  is 
evidence  which  may  be  opposed,  and  so  satisfactorily  opposed  as 
to  destroy  that  reputation.  Let  us  pursue  this  idea.  A  respect- 
able tradesman,  residing  *in  his  own  house  in  London,  takes  a 
journey  for  two  months  to  Brighton,  or  some  other  seaport,  and 
hires  a  ready-furnished  house ;  all  the  world  would  say  that  he 
was  the  reputed  owner  of  the  fruniture  of  the  house  in  London, 
and  not  the  reputed  owner  of  that  in  the  house  at  Brighton.  Bo 
as  it  is  notorious  that  people  do  not  always  drive  their  own 
coaches  and  horses,  possession  in  such  a  case  is  only  equivocal, 
and  too  equivocal  to  create  a  reputation  of  ownership ;  it  would 
therefore  be  necessary  to  go  into  other  evidence  to  determine  of 
what  character  the  possession  was.  I  have  no  apprehension  of 
this  doctrine  going  to  an  inconvenient  length. 

It  has  been  suggested  also,  that  most  of  the  cases  are  cases  of 
mortgage,  and  that  they  are  not  in  their  circumstances  like  the 
present.  But  when  once  it  is  determined  that  a  mortgagee  is  an 
owner  within  the  statute  of  James,  they  will  be  found  to  be  the 
same  in  principle.  Two  cases  have  been  principally  relied  on  at 
the  bar ;  that  for  the  defendant  was  Bryson  v.  Wylie,  and  that  for 
the  plaintiff  was  Jarman  v.  WooUoton^  which  last  happened  to  be 
a  case  of  furniture,  and  was  held  not  to  be  within  the  statute  of 
James.  I  am  unable  to  perceive  in  those  two  cases,  or  in  Collins 
V.  Forbes,  any  difference  in  the  rule  of  construction  with  respect 
to  the  statute.  They  are  cases  where  the  circumstances  to  which 
the  statute  was  applicable  lead  the  Court  to  different  conclusions ; 
perhaps  both  of  them  were  right ;  but  it  is  sufficient  to  say  that 
neither  of  them  has  anything  in  common  with  the  present  case : 
possibly  they  would  not  govern  other  cases  much  nearer  to  them 
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in  circumstances  than  this.  Notwithstanding  Bryson  v.  Wylie,  I 
can  suppose  that  a  dyer  may  be  in  possession  of  a  plant,  without 
being  the  reputed  owner;  I  can  also  suppose  cases  where  a  trustee 
for  a  married  woman,  permitting  the  husband  to  take  possession 
of  the  goods  and  chattels,  and  to  become  the  reputed  owner  to 
all  the  world,  may  lose  these  goods  in  consequence.  We  cannot 
argue  from  the  circumstance  of  a  dyer  being  in  possession  of  a 
plant,  and  being  the  reputed  owner,  that  therefore  this  furniture 
shall  be  liable  to  be  taken  by  the  assignees ;  nor  from  the  furni- 
ture being  protected  in  Jarman  v.  WooUotoUy  that  the  furniture 
shall  also  be  protected  here.  As  to  the  case  of  CoUina  y.  Forbes,^ 
we  perfectly  agree  in  that  decision ;  because  Kent,  the  carpenter 
who  was  to  do  the  work,  was  not,  at  the  time  he  became  bankrupt, 
in  possession  of  the  goods  which  were  lying  in  the  king^s  yard, 
and  were  in  contemplation  of  law  in  the  possession  of  the  true 
owner,  whoever  he  was. 

It  was  well  observed  by  Mr.  JnsUce  Bvller  in  Walker  v.  BumeU, 
that  questions  on  the  21  Jac.  have  much  more  of  fact  than  of 
law  in  them.  I  believe  when  once  it  is  ascertained  whether  the 
bankrupt  was  the  reputed  owner  or  not,  there  would  be  very 
little  difficulty  in  deciding.  From  that  reputed  ownership  false 
credit  arises;  from  that  false  credit  arises  the  mischief;  and  to 
that  mischief  the  remedy  of  the  statute  applies.  This  seems  a 
fair  and  sound  construction  of  the  statute ;  and  the  present  being 
confessedly  a  case  of  reputed  ownership,  and  the  other  terms  of 
the  eleventh  section  being  incidental  to  reputed  ownership,  we 
think  the  verdict  proper. 

Bule  discharged.' 

'  On  the  decision  in  that  case,  see  the  opinion  of  Mr.  Justice  Lavormce,  as  reported 
in  Gordon  v.  Tke  East  India  Company,  7  T.  R.  287. 
^  See  ManUm  v.  Moore,  7  T.  R.  67. 
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May  1,  a,  4,  5,  12,  1804. 
[reported   1  BCHO.  &  LEP.   328.] 

Beputed  Ownership.] — T.  holds  shares  in  a  trading  company  in 
trust  for  W.f  who  by  his  wiU  appoints  T.  his  residuary  legatee. 
T.  continues  in  possession  of  the  shares  and  becomes  bankrupt 
The  shares  are  not  within  the  meaning  of  the  Bankrupt  Act^  11  ^ 
12  Oeo.  HI.  c.  8,  s.  9,  inasmuch  as  T.  is  himself  the  true  owner 
and  proprietor  (hereof  subject  however  to  the  debts  and  legacies 
of  W. 

The  object  of  the  Bankrupt  Act,  11  c^  12  Oeo.  III.  c.  8,  «.  9,  i»  to 
prevent  deceit  by  a  trader  from  the  visible  possession  of  property 
to  which  he  is  not  entitled ;  that  is,  where  the  possession  is  not 
in  the  true  owner,  but  in  one  whom  the  true  owner  unoonsden- 
tiously  permits  to  have  it. 

That  credit  has  been  given  on  the  faith  of  the  property  does  not 
bring  ike  case  within  the  Act. 

William  Brown,  deceased,  was,  in  and  before  the  year  1787,  a 
dormant  partner  in  a  mercantile  house  at  Belfast,  called  the  Sugar 
House  Company,  in  which  he  possessed  one-half  of  six  shares, 
part  of  twenty  shares  of  which  the  capital  stock  consisted,  ihe 
other  half  of  which  six  shares  belonged  to  John  Brown,  his 
brother.  William  Brown  was  also  a  dormant  partner  and  had 
one-third  of  a  share  of  the  capital  stock  in  another  mercantile 
establishment,  called  the  Bope-walk  Company,  in  which  John 
and  another  brother,  Thomas  Brown,  were  concerned  in  the 
same  manner  and  to  the  same  extent,  each  having  one-third  of 
a  share. 

In  1787  John  Brown,  being  about  to  commence  business  as  a 
banker^  assigned  his  interest  in  the  said  two  mercantile  concerns 
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to  his  brother  William  in  trust  for  himself,  and  William  exe- 
cated  a  declaration  of  trust  accordingly ;  and  shortly  after, 
William,  intending  to  enter  into  another  banking-house,  pre- 
Tailed  on  Thomas  (who  was  apprised  of  the  former  trust)  to 
become  a  trustee  both  for  him  and  for  John,  for  their  respective 
shares  in  the  said  houses.  The  other  partners  having  agreed  to 
accept  Thomas  as  a  partner,  an  assignment  was  executed  to  him 
for  merely  nominal  consideration,  the  object  being  to  evade  the 
provisions  of  the  Bankers  Act,^  and  soon  after  the  execution  of 
the  assignment  Thomas  cancelled  the  deed  by  cutting  off  the 
name  and  seal  of  William,  and  delivered  back  the  deed  so  can- 
celled to  William,  in  whose  possession  it  remained  till  his  death. 
Thomas  regularly  received  the  dividends  accruing  from  the  said 
companies,  and  duly  paid  over  to  William  his  shares  during  his 
life,  and  gave  credit  to  John,  in  his  account  with  him,  for  the 
amount  oi  his  shares.  During  the  period  of  these  transactions 
Thomas  carried  on  a  distinct  trade  in  partnership  with  John  Oak- 
man,  under  the  firm  of  Brown  and  Oakman. 

William  Brown  died  in  1794  without  issue,  seized  and  possessed 
of  considerable  real  and  personal  estates ;  having  shortly  before 
his  death  made  and  published  his  last  will  and  testament,  whereby 
amongst  other  pecuniary  legacies  he  bequeathed  to  the  plaintiff, 
William  Brown  Joy,  son  of  his  niece  Mary  Anne  Joy,  £1000,  to 
be  paid  when  he  should  come  of  age,  with  interest,  or  sooner,  at 
the  option  of  his  executors ;  and  in  case  W.  B.  Joy  should  die 
under  the  age  of  twenty-one  years  without  having  received  his 
legacy,  the  testator  ordered  and  directed  the  same  to  go  to  and 
be  paid  in  equal  shares  amongst  the  other  children  of  the  said 
Mary  Anne  Joy,  amongst  whom  he  also  bequeathed  the  further 
sum  of  £2000.  The  testator  then  devised  the  farm  and  premises 
at  the  "  Throne,''  which  was  held  under  a  lease  for  lives,  to  his 
nephew  William  Brown,  son  of  his  brother  Thomas,  to  hold  to 
him,  his  heirs,  executors,  administrators,  and  assigns,  from  the 
time  he  should  attain  the  age  of  twenty-one  years ;  but  in  case 
his  said  nephew  should  die  under  the  age  of  twenty-one  years, 
he  devised  the  said  farm  and  premises  to  the  next  eldest  son  his 
said  brother  Thomas  should  happen  to  have,  when  such  next 
eldest  son  should  attain  the  age  of  twenty-one  years,  and  to  his 
heirs,  executors,  &c. ;  and  in  case  no  son  of  his  said  brother 
Thomaa  should  attain  the  age  of  twenty-one  years,  then  he  devised 
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the  said  premises  amongst  the  daughters  of  his  said  brother,  share 
and  share  alike :  with  this  special  limitation,  that  none  of  the  said 
devises  should  take  effect  until  the  decease,  of  Thomas ;  for  that 
it  was  the  testator's  will,  and  he  did  thereby  direct  that  his  said 
brother  should  have  and  enjoy  the  free  use  and  benefit,  profits 
and  advantages  of  the  said  farm  and  premises  from  the  testator  s 
decease,  for  the  term  of  his  natural  life  without  impeachment  of 
waste.  The  testator  then  bequeathed  £3000,  in  equal  shares, 
among  the  children  of  Thomas ;  and  gave,  devised,  and  bequeathed 
all  the  rest,  residue,  and  remainder  of  his  lands,  tenements, 
freehold  estates,  effects,  money,  and  securities  for  money,  goods, 
chattels,  and  worldly  property  of  every  description  and  deno- 
mination whatsoever  and  wheresoever,  unto  his  brother  Thomas 
Brown,  his  heirs,  executors,  administrators,  and  assigns;  and 
nominated  his  good  friends  John  Campbell  (to  whom  also  he 
gave  a  legacy  of  dGlOO)  and  James  Joy,  with  his  brother  Thomas 
Brown,  to  be  executors  and  trustees  of  his  will;  directing  furttier, 
that  such  of  the  legacies  therein  mentioned  as  should  remain 
unpaid  at  the  end  of  twelve  months  from  his  decease,  should  be 
then  well  and  sufficiently  secured  upon  his  freehold  or  personal 
estates  and  assets,  and  should  bear  legal  interest  from  thence 
until  paid. 

All  the  executors  proved  the  will,  but  as  James  Joy  did  not 
live  at  Belfast,  where  the  property  principally  lay,  it  was  managed 
by  the  others  ;  Thomas  Brown  continuing  until  his  bankruptcy  in 
October,  1798,  to  receive  the  dividends  of  the  Sugar-house  and 
Bope-walk  Companies,  as  trustee,  collecting  debts  due  to  the 
deceased,  and  paying  some  of  his  debts  and  legacies ;  and  Camp- 
^  bell  (who  had  been  the  partner  of  William  in  the  Bank)  retaining 
in  his  hands  a  sum  of  dG5285.  Is.  6d.  belonging  to  his  testator, 
which  was  lying  in  the  bank  at  the  time  of  his  death,  and  paying 
himself  his  legacy  of  dElOO.  With  respect  to  this  sum  of  £6286. 
Is.  5d.  the  following  transactions  took  place.  Campbell  had  in 
the  lifetime  of  William  Brown  lent  a  sum  of  dG4200  to  Brown 
and  Oakman,  on  the  joint  note  of  William  and  John  Brown  and 
Brown  and  Oakman  for  £1500,  and  of  William  Brown  and  Brown 
and  Oakman  for  £2700.  Of  this,  part  was  paid  in  William 
Brown's  lifetime,  and  there  remained  due  at  his  death  the  sum  of 
£8232,  which  Campbell  received  from  the  bank,  and  lodged  the 
notes  in  the  bank  to  the  credit  of  William  Brown's  account. 
Soon  after,  the  bank  settled  accounts  with  Thomas  Brown  as 
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executor  of  William  Brown,  on  which  occasion,  after  deducting 
the  said  sum  of  £3232,  and  also  a  sum  of  £1540  which  had  been 
previously  paid  to  Thomas  Brown,  a  balance  of  £513.  1*.  6d, 
appeared  due  to  the  estate  of  William  Brown,  -which  was  then 
paid  him,  and  a  receipt  for  the  whole  sum  of  £5285.  Is.  5d.  was 
given  to  the  bank  by  Campbell  and  Thomas  Brown  as  executors. 
At  the  same  time,  the  notes  not  only  of  William  Brown  but  of 
John  Brown  and  of  Brown  and  Oakman,  were  given  up  to  Thomas 
Brown,  and  no  steps  were  ever  taken  to  compel  payment  against 
either  John  Brown  or  Brown  and  Oakman. 

After  the  bankruptcy  of  Brown  and  Oakman  (which  did  not 
take  place  until  October,  1798),  the  assignees  insisted  on  their 
light  to  have  not  only  Thomas's  original  share  in  the  Rope-walk 
Company,  but  also  that  which  he  held  in  trust  for  William, 
which  trust  he  had  admitted  on  his  examination  before  the  Com- 
missioners ;  and  this  claim,  having  been  disputed  by  the  execu- 
tors of  William,  was  submitted  to  arbitrators,  who  decided  in 
£avour  of  the  assignees ;  in  consequence  of  which  the  value  of 
that  share  was  paid  over  to  them  by  the  company. 

Thomas  Brown  died  on  the  2nd  of  July,  1801,  before  his  son 
William  Brown,  or  any  of  his  children,  had  attained  their  age  of 
twenty-one  years. 

The  present  bill  was  filed  on  the  14th  of  January,  1803,  by  the 
children  of  Mary  Anne  Joy  against  John  Campbell,  James  Joy, 
John  Brown,  and  the  assignees  and  children  of  Thomas  Brown, 
charging  that,  owing  to  the  misapplication  of  the  assets  by 
Thomas  Brown  and  CampbeU,  there  was  not  a  sufficiency  left  to 
pay  them  the  legacies  bequeathed  to  them  by  the  wUl  of  William 
Brown,  and  praying  that  his  executors  should  account,  and  that 
Campbell  might  answer  in  particular,  for  such  part  of  the  testa- 
tor's estate  as  had  been  misapplied  in  the  payment  of  the  notes 
in  which  William  was  security  for  Thomas  Brown  and  Brown 
and  Oakman ;  oir  that  John  Brown  should  contribute  to  the  pay- 
ment thereof;  and  that  the  award  made  in  favour  of  the  assignees 
of  Thomas  Brown  might  be  set  aside ;  and  that  the  whole  real 
and  personal  estate  of  William  might  be  decreed  subject  to  his 
debts  and  legacies,  and  might  be  sold  for  the  payment  thereof, 
or  that  the  plaintiffs  might  be  permitted  to  claim  as  creditors 
on  Thomas  Brown's  estate  for  the  amount,  and  also  for  all 
sums  received  by  him  before  his  bankruptcy  for  William  Brown 
on  account  of  the  two  companies. 
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The  Attomey-Oeneral  and  Mr.  Saurin,  Mr.  Mayne  and  Mr.  Joy, 
for  the  plaintiffs.  Mr.  Dunn  and  Mr.  Bushey  for  the  defendants, 
Campbell  and  Joy.  Mr.  Ball  and  Mr.  BeU,  for  the  assignees  of 
Thomas  Brown. 

For  the  assignees  it  was  urged  that  they  had  no  knowledge  of 
the  alleged  trust  as  to  the  shares  in  the  two  companies ;  and  in- 
sisted that  when  William  Brown  was  about  to  become  a  banker, 
he  assigned  those  interests  bond  fide  to  Thomas,  who  accordingly 
had   ever  after  until  his   bankruptcy  exercised  the   ostensible 
ownership  over  them ;  that  no  declaration  of  any  trust  appeared 
on  the  deed  of  assignment,  which  had  come  to  the  hands  of  the 
assignees ;  but  that  even  though  the  existence  of  the  trust  were 
proved,  and  though  Thomas  might  have  acknowledged  it,  such 
acknowledgment  ought  not  to  defeat  the  claims  of  his  just  cre- 
ditors, who  had  given  him  credit  on  account  of  such  supposed 
property.     They  insisted   on  the   clause   in  the  Bankrupt  Act 
(11  &  12  Geo.  III.  c.  8,  s.  9),  by  which  it  is  enacted,  "  That  if 
any  person  or  persons  shall  become  bankrupt,  and  at  such  time 
shall  by  the  consent  and   permission  of  the  true   owner  and 
proprietor  have  in  their  'possession,  order,  and  disposition,  any 
goods  or  chattels  whereof  they  shall  be  reputed  owners,  and  take 
upon  them  the  sale,  alteration,  or  disposition   as  owners  (such 
goods  excepted  as  shall  be  in  the  custody  of  such  bankrupt  by 
consignment  or  factorage),  in  every  such  case  the  Commissioners 
or  the  major  part  of  them  shall  have  power  to  sell  and  dispose  of 
the  same  to  and  for  the  benefit  of  the  creditors  who  shall  seek 
relief  by  the  said  commission,  as  fully  as  any  other  part  of  the 
estate  of  the  said  bankrupt,"  and  cited  the  cases  of  Lingham  v. 
Biggs  (1  Bos.  &  P.  82,  ante,  p.  439),  Bryson  v.  WyUie  (1  Bos.  & 
P.  83  n.),  and  Gordon  v.  East  India  Company  (7  T.  R.  228),  to 
show  that  being  allowed  to   have  possession  of  goods  under  cir- 
cumstances which  gave  the  reputation  of  ownership  brings  the 
case  within  this  clause  of  the  statute.     It  was  also  argued  on 
their  behalf,  that  the  trust  was  created  in  fraud  of  the  law,  for 
the   purpose  of  defeating  the  policy  of  the  Bankers  Act,  and 
therefore  was  of  such  a  nature  as  a  Court  of  Equity  should  not 
recognize.     If  William  Brown  in  his  lifetime  had  quit  the  busi- 
ness of  a  banker,  and  then  had  filed  his  bill  to  compel  Thomas  to 
declare  the  trust,  he  must  have  stated  in  that  bill  the  purpose 
for  which  it  was  created,  and  in  that  case  could  he  have  been 
entitled  to   an  execution  of  the  trust?    And  if  not,  can  the 
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plaintiffs,  claiming  as  volunteers  under  him,  be  in  a  better  situa- 
tion ?  It  was  urged  that  if  either  of  the  companies  had  sustained 
loss  in  trade,  that  loss  must  have  been  borne  by  the  personal 
estate  of  Thomas,  and  not  that  of  William,  inasmuch  as  the  deeds 
of  co-partnership  were  executed  by  Thomas  only,  and  there  was 
no  indemnity  or  any  other  security  given  by  William.  It  was 
submitted  therefore  that  the  award  was  right,  and  that  the 
assignees  were  entitled  to  retain  these  shares  for  the  benefit  of 
the  creditors. 

On  behalf  of  John  Campbell,  it  was  said  that  he,  being  an  aged 
and  very  infirm  man,  had  undertaken  the  executorship  out  of 
respect  to  the  memory  of  the  testator,  and  without  any  intention 
of  acting ;  which  was  the  less  necessary  on  his  part,  as  James 
Joy  and  Thomas  Brown  were  both  active  men,  conversant  in 
business,  and  particularly  interested  in  the  due  management  of 
the  fund;  the  first,  on  account  of  the  legacies  given  to  his 
children  (the  plaintiffs) ;  and  the  other,  as  being  entitled  to  the 
residuum.  With  regard  to  the  transaction  respecting  the  pro- 
perty of  William  Brown  which  remained  in  the  bank  at  the  time 
of  his  death  (which  was  the  only  particular  in  which  Campbell 
appeared  at  all  to  have  intermeddled),  so  far  as  the  amount  of  the 
notes  in  which  William  Brown  had  joined,  he  had  made  himself 
debtor  to  Campbell,  who  had  lent  the  money  on  the  credit  of 
the  balance  in  the  bank,  and  had  a  right  to  distrain  for  that  debt : 
he  was  not,  as  creditor  of  William  Brown,  boimd  to  resort  to  the 
other  makers  of  the  notes ;  the  acting  executor  had  the  notes  in 
his  hands  from  the  time  the  accounts  were  settled  with  the  bank. 
.  At  that  time,  John  Brown  and  Brown  and  Oakman  were  in  full 
credit,  and  Campbell  had  no  reason  to  suppose  that  the  assets 
of  William  Brown  were  in  danger  from  non-payment  of  those 
notes ;  he  had,  on  the  contrary,  sufficient  reason  to  rely  on 
Thomas  Brown's  procuring  pajonent  of  them,  he  being  a  residuary 
legatee,  the  person  most  likely  to  be  interested  in  them.  Then 
the  handing  over  to  Thomas  Brown  the  notes  (which  had  in  fact 
become  the  property  of  William  Brown  instead  of  the  amount 
of  them  retained  by  Campbell)  was  payment  to  Thomas  Brown, 
and  the  circumstance  of  Campbell's  joining  in  the  receipt  to  the 
bank  ought  not  to  charge  him,  as  it  was  a  mere  formal  act,  and 
necessary  for  the  satisfaction  of  his  partner  in  the  bank.  The 
BJgning  of  the  receipt  is  not  of  itself  conclusive  evidence  in 
Equity  of  receiving  property  [Scurfield  v.  Howea^  3  Bro.  C.  C.  96) ; 
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but  here  there  is  evidence  that  the  property  was  not  received  by 
Campbell,  though  he  signed  the  receipt.  Westley  v.  Clarke^  1  P. 
Wms.  83  n. 

Lord  Chancellor  Redesdale. — I  shall  consider  further  the 
point  with  respect  to  Campbell  and  the  *  Throne  *  property.  The 
only  other  question  is  with  respect  to  the  shares  in  the  partner- 
ship concerns. 

There  is  no  ground  for  holding  that  the  transaction  is  of  suclia 
nature  as  disabled  Thomas  Brown  from  saying  that  the  shares  in 
the  Sugar-house  and  Rope-walk  Companies,  assigned  by  William 
to  him,  were  not  the  assets  of  William.  I  will  not  enter  into  a 
discussion  of  the  question,  whether  William  might  not  have  com- 
pelled Thomas  to  account  with  him  as  trustee  if  he  had  brought 
a  bill  in  his  lifetime ;  but  as  between  the  creditors  and  legatees  of 
William  and  Thomas  there  is  no  doubt  in  point  of  conscience, 
Thomas  was  bound  to  consider  this  a  trust  for  them,  and  accord- 
ingly he  does  after  the  death  of  William  acknowledge  himself  to 
be  a  trustee ;  and  I  should  have  conceived  that  if  the  question 
had  arisen  on  an  action  brought  against  Thomas  by  creditors  of 
William,  whether  there  were  or  were  not  assets  in  his  hands^  the 
declaration  which  he  made  would  preclude  him  from  saying  that 
they  were  not;  therefore  the  case  is  confined  to  this  question, 
whether  under  the  operation  of  the  bankrupt  laws  this  property 
is  so  bound  that  notwithstanding  the  bankrupt  himself  is  so  sub- 
ject in  equity  and  conscience  to  the  creditors,  that  he  might  have 
been  charged  at  law,  yet  that  the  property  shall  not  be  liable  in 
the  hands  of  the  assignees  by  reason  of  the  clause  in  the  statute. 
Now  that  clause  refers  to  chattels  in  the  possession  of  the  bank- 
rupt; "in  his  order  and  disposition  with  consent  of  the  true 
owner  ;  *'  that  means,  where  the  possessiofi,  order^  and  dispoaitiont 
is  in  a  person  who  is  not  the  owner — to  whom  they  do  not  properly 
belong,  and  who  ought  not  to  have  them,  hut  whom  the  owner  per* 
mits,  unconscientiously  as  the  Act  supposes,  to  have  such  order  and 
disposition. 

The  object  was  to  prevent  deceit  by  a  trader  from  the  visible 
possession  of  a  property  to  which  he  was  not  entitled ;  but  in  the 
construction  of  the  Act  the  nature  of  the  possession  has  always 
been  considered,  and  the  words  have  been  construed  to  mean  pos- 
session of  the  goods  of  another  with  the  consent  of  the  trus  owner. 
Now  who  was  the  true  owner  of  this  property  after  the  death  of 
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William  ?  The  true  owner  was  Thomas,  subject  to  the  payment 
of  the  debts  and  legacies'  of  William.  Thomas  was  the  acting 
executor  and  residuary  legatee,  and  the  possession  was  therefore 
according  to  his  right,  but  even  as  against  him  chargeable  in 
favour  of  creditors  and  legatees,  the  creditors  having  a  right  to 
charge  at  law  or  in  equity;  the  legatees  in  equity  only.  In  all 
those  cases  in  which  that  clause  in  the  Act  has  been  permitted  to 
have  the  effect  of  divesting  the  right  in  the  person  who  has  a  right 
to  the  property,  the  nature  of  the  possession  has  always  been  con- 
sidered, and  whether  it  was  according  to  right.*  In  cases  of  specific 
chattels,  which  are  settled  on  marriage  upon  the  husband  for  life, 
and  then  on  the  children,  the  possession  has  been  with  the  party, 
the  bankrupt,  with  the  consent  of  the  party  creating  the  trust,  and 
so  far,  with  the  consent  of  the  true  owner ;  but  the  possession 
was  according  to  the  title  qualified  by  the  rights  of  others ;  and 
wherever  that  has  been  the  case,  I  take  it  the  law  has  never  been 
construed  to  extend  to  destroy  that  right  of  property;  but  it  has 
been  confined  to  those  cases  where  the  sole  and  absolute  owner  of 
the  property  has  permitted  it  to  remain  in  possession  of  the  trader, 
in  whose  possession  it  ought  not  to  be. 

In  Bryson  v.  Wylie  (1  Bos.  &  P.  83,  n.),  and  cases  of  that  de« 
Bcription,  the  construction  has  been  this  :  the  property  was  in  the 
bankrupt ;  he  meant  to  make  a  transfer  of  it,  as  a  security,  and  to 
do  so  by  a  deed ;  but  a  deed  was  not  competent  to  complete  the 
transfer,  that  is,  to  give  an  absolute  title,  without  delivery;  and, 
consequently,  the  title  was  imperfect;  and  being  imperfect  and  he 
remaining  in  possession,  it  has  been  held  that  the  property  shall 
be  considered  as  remaining  in  possession  of  the  trader,  with  the 
consent  of  the  true  owner,  that  is^  the  mortgagee.  If  there  be  a 
mortgage  of  household  estates,  where  the  possession,  according  to 
the  nature  of  the  transaction,  remains  with  the  mortgagor,  the  law 
does  not  apply ;  but  if  there  be  a  sale,  the  possession  remaining 
with  the  trader,  the  law  would  apply.  Now,  I  think,  if  we  look  at 
all  these  cases,  we  shall  perceive  that  the  law  (which  in  certain 
cases  is  a  severe  law)  must  always  be  construed  by  this  criterion. 
Was  the  possession  that  of  a  person  not  the  owner  tvith  the  consent 
of  the  true  owner  ?  If  it  was  the  case,  it  is  within  the  meaning  of 
the  statute.     Now  here,  from  the  death  of  William,  the  property 

*  Edwards  v.  Harhen,  2  T.  R.  687;  CoUms  v.  Forhcs,  8  T.  R.  316;  Jarman  r. 
WooUoUm,  3  T.  R.  618;  Mantcn  v.  Moore,  7  T.  R.  67;  Gordon  v.  East  India  Co.y  7 
T.  R.  228. 
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was  in  that  condition  that  it  was  perfectly  competent  to  Thomas 
to  acknowledge  that  he  was  trustee ;  he  did  so  acknowledge ;  and 
his  possession  was  according  to  the  right  of  property,  qualified  by 
the  right  of  others. 

That  credit  is  given  on  the  property  is  a  circumstance  which 
might  belong  to  a  variety  of  other  cases  not  within  the  statute. 
In  Marshal's  case,  for  instance,  the  creditor  who  had  the  plate 
could  not  know  that  it  was  settled  on  the  marriage;  but  possession 
was  according  to  the  ownership ;  he  was  the  rightful  owner,  and 
therefore  the  rule  did  not  extend  to  that  case.  Here,  for  four 
years  after  the  death  of  William,  Thomas  treated  this  as  the  es- 
tate of  William:  he  held  it  indeed  in  his  own  possession,  but  that 
possession  was  according  to  the  ownership,  and  therefore  it  shall 
not  give  a  right  to  the  assignees  which  otherwise  would  not  be  in 
them.  I  therefore  think,  with  respect  to  this  property,  that  the 
right  is  with  the  creditors  and  legatees. 

And  here  I  would  observe  that  the  e£Eect  of  this  law  is  not  a 
forfeiture  of  the  property.  In  Bryson  v.  WyUe,  Bryson  was  a 
creditor  of  the  bankrupt  for  so  much,  and  his  taking  that  species 
of  security  did  not  avoid  his  demand  for  the  debt.  If  a  man 
were  to  purchase  goods  and  pay  for  them,  and  permitted  them 
to  remain  in  the  hands  of  the  seller,  who  became  bankrupt,  he 
would  be  a  creditor  to  the  amoimt  of  the  money  h^  paid  for  the 
purchase. 

As  to  that  part  of  the  case,  therefore,  there  is  no  difficulty  in 
saying  that  this  money  must  be  accounted  for  :  I  do  not  touch  on 
the  case  of  John  Brown,  nor  on  what  would  have  been  done  if 
William  had  filed  a  bill  in  his  lifetime. 

I  remember  a  case  where  a  person  who  was  executor  to  a  smug- 
gler, on  being  called  on  to  account  for  the  estate  of  the  testator, 
endeavoured  to  avoid  a  considerable  part  of  the  account,  by  saying 
that  they  were  smuggling  transactions,  on  which  the  Courts  would 
not  allow  any  action  to  be  maintained.  The  answer  was,  all  that 
died  with  the  smuggler ;  he  could  not  have  sued  himself;  but  his 
executor  shall  not  set  up  that  as  a  defence  against  his  creditors 
and  legatees. 

May  12,  1804. 

Lord  Chancellor  Eedesdale. — I  have  stated  my  opinion  with 
respect  to  the  greater  part  of  this  case I  have  since  that 
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iime  thought  more  and  more  on  the  subject,  and  have  looked  into 
the  Act  of  Parliament;  and  it  is  impossible  to  say,  within  the 
words  of  the  Act^  that  under  the  circumstances  of  the  case,  these 
interests  were  chattels  in  possession  of  the  bankrupt  with  the  con- 
sent of  the  true  owner :  with  respect  to  then!  he  was  the  true  owner, 
subject  to  the  interest  which  the  persons  who  claimed  under  W. 
Brown  had.  Therefore  I  must  consider  this  question  as  I  did  be- 
fore, clearly  with  the  plaintiffs. 


Mace  T.  Cktdell,  Lmgham  y.Biggs^ 
and  Joy  v.  Gamphelly  are  printed 
together,  because  they  are  always 
referred  to  as  the  leading  cases 
upon  the  doctrine  of  reputed  owner- 
ship. Whitfield  Y.  Brandy  ie'Mi,& 
W.  286,  288. 

This  doctrine  derives  its  origin 
Aromthe  10th  and  11th  sections  of 
21  Jac.  I.  c.  19,  with  some  altera- 
tions, incorporated  in  6  Geo.  IV.  c. 
16,  s.  72,  which  has  since  been  re- 
pealed, and,  in  effect,  re-enacted 
by  the  125th  section  of  12th  and 
13th  Vict  0.  106.  That  section  is 
as  follows : — "  That  if  any  bank- 
rupt, at  the  time  he  becomes  bank- 
rapt,  shall,  by  the  consent  and 
permission  of  the  trne  owner  there- 
of, have  in  his  possession,  order, 
or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or 
whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition 
as  owner,  the  Court  shall  have 
power  to  order  the  same  to  be  sold 
and  disposed  of  for  the  benefit  of 
the  creditors  under  the  bankruptcy. 
Provided  that  nothing  herein  con- 
tained shall  invalidate  or  affect  any 
transfer  or  assignment  of  any  ship 
or  vessel,  or  any  share  thereof, 
made  as  a  security  for  any  debt  or 


debts,  either  by  way  of  mortgage 
or  assignment,  duly  registered  ac- 
cording to  the  provisions  of  an  act 
of  Parliament,  holden  in  the  eighth 
and  ninth  years  of  the  reign  of  her 
Majesty,  intituled,  *An  Act  for  the 
Registering  of  British  Vessels,'  or 
any  of  the  acts  therein  mentioned.'* 

On  comparing  this  section  with 
the  11th  section  of  21  Jac.  I.  c. 
19,  it  will  be  found  to  agree  with 
it  substantially,  except  that  follow- 
ing 6  Geo.  IV.  c.  16,  s.  72,  for  the 
words  "possession,  order,  and  dis- 
position," it  substitutes  "posses- 
sion, order,  or  disposition,"  and  for 
the  words  "  whereof  they  shall  be 
reputed  owners,  and  take  upon  them 
the  sale,"  etc.,  it  substitutes  the 
words  "whereof  he  was  reputed 
owner,  or  whereof  he  had  taken 
upon  him  the  sale,"  etc. 

The  clause  of  the  act  of  1849 
which  has  been  before  set  out,  dif- 
fers from  the  corresponding  clauses 
in  21  Jac.  I.  c.  19,  and  6  Geo.  IV. 
c.  16,  s.  72,  inasmuch  as  instead 
of  the  provision  in  the  two  last- 
mentioned  acts  as  to  goods  and 
chattels  in  the  reputed  ownership 
of  the  bankrupt^  that  "  the  CoTn^ 
miesionera  shall  have  power  to  sell 
and  dispose  of  the  same  for  the 
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benefit  of  the  creditors  under  the 
commission;"  the  act  of  1849  con- 
tains a  provision  that  "  the  Court 
shall  have  power  to  order  the  same 
to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the 
bankruptcy." 

The  proviso  as  to  shipping  in 
the  new  act^  following  that  in  6 
Geo.  IV.  c.  16,  8.  72,  is  not  to  be 
found  in  the  statute  of  James  I. 
and  now  by  17  &  18  Vict.  c.  104, 
B.  72,  **  No  registered  mortgage  of 
any  ship,  or  of  any  share  therein, 
shall  be  affected  by  any  act  of 
bankruptcy  committed  by  the  mort- 
gagor after  the  date  of  the  record 
of  such  mortgage,  notwithstanding 
such  mortgagor  at  the  time  of  his 
becoming  bankrupt  may  have  in 
his  possession  and  disposition  ahd 
be  reputed  owner  of  such  ship  or 
share  thereof;  and  such  mortgage 
shall  be  preferred  to  any  right, 
claim,  or  interest  in  such  ship,  or 
any  share  thereof,  which  may  be- 
long to  the  assignees  of  such  bank- 
rupt." See  also  Boyson  v.  Otbaan^ 
4  C.  B.  121 ;  CamphellY.  Thompson, 
2  Hare,  140,  143. 

"A  luminous  exposition  by  Lord 
RedesdaU  of  the  corresponding 
Irish  Act  (11  &  12  Geo.  III.  c.  8, 
B.  9)," observes  Parke,  B.,  "will  be 
found  in  Joy  v.  Camjjhell  (1  S.  & 
L.  336);  Lord  EedesdaU  there  says, 
*  That  clause  refers  to  chattels  in 
the  possession  of  the  bankrupt,  "in 
his  order  and  disposition,  with 
consent  of  the  true  owner."  That 
means  where  "the  possession,  order, 
and  disposition"  is  in  a  person  who 
is  not  the  owner,  to  whom  they  do 
not  properly  belong,  and  who  ought 


not  to  have  them,  but  whom  the 
owner  permits,  unconscientioosly 
as  the  act  supposes,  to  hare  such 
order  and  disposition.  Ths  object 
was  to  prevent  deceit  by  a  trader 
from  his  visible  possession  of  pro^ 
periy  to  which  he  was  not  entitled; 
but  in  the  construction  of  the  act, 
the  nature  of  the  possession  has 
always  been  considered,  and  the 
words  have  been  construed  to  mean 
possession  of  the  goods  of  an- 
other with  the  consent  of  the  true 
owner.' "  Whitfield  v.  Brand,  16 
M.  &  W.  286 ;  and  see  Bekher  y. 
Bellamy,  2  Exch.  309. 

Somewhat  similar  provisions  have 
been  made  in  favour  of  the  assig- 
nees of  persons  taking  the  benefit 
of  either  of  the  acts  for  the  relief 
of  insolvent  debtors  (1  &  2  Vict, 
c.  110,  ss.  37,  57  ;  and  see  5  &  6 
Vict.  c.  116,  8. 1 ;  7  &  8  Vict.  c.  96, 
8.  17),  since  repealed  by  24  &  25 
Vict.  c.  134 ;  see  also  Macrae's 
Prao.  of  Insolvency,  p.  429. 

It  may  be  here  mentioned  that 
the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36),  requiring  the  r^istra- 
tion  of  bills  of  sale  of  personal 
chattels,  does  not  give  such  bills 
of  sale  as  are  duly  registered  under 
it  any  greater  validity  as  against 
the  assignees  in  bankruptcy  or 
insolvency  than  bills  of  sale  had 
previous  to  the  passing  of  the 
act,  in  cases  where  the  goods  and 
chattels  were  left  in  the  possession 
of  the  grantor.  See  Stansfield  v. 
Cubitt,  2  De  G.  &  Jo.  222.  There 
a  bill  of  sale  was  executed  of  goods 
which  remained  in  the  possession 
of  the  bankrupt  at  the  time  of  hi& 
bankruptcy.    The  bill  of  sale  was 
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duly  registered.  It  was  contended 
that  chattels  assigned  hy  a  regis- 
tered bill  of  sale  were  not  liable  to 
the  doctrine  of  reputed  ownership. 
That  this  was  plain  on  the  scope 
of  the  act  (17  &  18  Vict.  c.  36), 
which  says,  that  if  the  bill  of  sale 
is  not  roistered,  it  shall  be  void 
as  against  assignees  in  bankruptcy, 
and  that  this  would  be  unmeaning 
and  unnecessary  unless  a  registered 
bill  of  sale  took  goods  out  of  the 
doctrine  of  reputed  ownership. 
That  tiie  intention  that  it  should 
do  so  was  reasonable,  as  the  regis- 
tration of  a  bill  of  sale  gave  it  a 
notoriety  which  excluded  apparent 
ownership  in  the  grantor.  Lord 
Justice  Ihimert  howeyer,  said,  "  I 
do  not  think  that  the  intention  of 
the  Legislature  in  passing  17  &  18 
Vict.  c.  36,  was  to  alter  the  law  as 
to  reputed  ownership.  The  act 
does  not  say,  that  registration  shall 
give  any  new  effect  to  a  bill  of  sale ; 
and  in  the  enactment  as  to  the 
effect  of  omitting  to  register  it, 
various  persons,  with  some  of  whom 
the  doctrine  of  reputed  ownership 
has  nothing  to  do,  are  classed  to- 
gether." See  ^\bo  Badger  Y.  Shaw, 
2  Ell.  &  Ell.  472;  Gouffh  v. 
JSverardy  2  H.  &  Colt.  1 ;  He 
DanieUy  Ex  parte  Aahby^  25  L.  T. 
188;  B6 Arthur  CComwr,  27  L.  T. 
21. 

In  examining  this  subject  it  is 
proposed 'to  consider, — Ist.  What 
property  comes  within  the  meaning 
of  the  reputed  ownership  clause. 
2.  What  will  be  considered  as  the 
^'possession,  order,  or  disposition 
of  a  bankrupt^  as  reputed  owner," 
within  the  meaning  of  the  act. 


3.  What  is  meant  by  the  '^  consent 
and  permission  of  the  true  owner." 

4.  As  to  the  time  at  which  the 
goods  and  chattels  must  be  in  the 
possession,  etc.,  of  the  bankrupt  to 
come  within  \h&  clause.  5.  It  is 
next  proposed  to  notice  certain  ex- 
ceptions from  the  operation  of  the 
reputed  ownership  clause.  6.  Next, 
the  power  given  to  the  Court  over 
goods  and  chattels  coming  within 
the  operation  of  such  clause.  7. 
And  lastly,  whether  the  clause  ap- 
plies to  deeds  registered  under 
sec.  192  of  the  Bankruptcy  Act, 
1861. 

1.  What  Property  comes  mthin 
the  Meaning  of  the  reputed  Oumer* 
ship  Clause, — This  section  of  the 
Bankrupt  Act  now  under  consi- 
deration operates  only  upon  pro- 
perty coming  within  the  descrip- 
tion of  ^* goods  and  chattels?'  Thus 
furniture,  as  in  the  principal  case 
of  lAngham  v.  Biggs  (ante^  p.  439), 
utensils  of  trade  not  fixed  to  the 
freehold  (Lingard  v.  Messiter,  1  B. 
&  C.  308 ;  Bryson  v.  Wylie,  1  Bos. 
«fe  P.  83  n.  ,•  Exparte  Dale,  1  Buck, 
365 ;  Whitmore  y.Empson,  23  Beav. 
313 ;  Shuttleworth  v.  ffemaman, 
1  De  G.  &  Jo.  322  ;  Water/all  v. 
Penistone,  6  BIL  &  Bl.  876);  un- 
less  perhaps  such  as  are  usually 
let  to  traders,  as  the  custom,  in 
such  case,  may  rebut  the  presump- 
tion of  ownership  arismg  from  the 
possession  and  apparent  order  and 
disposition  of  them  {Horn  v.  Baker y 
9  East,  215) ;  ships  {St^hms  v. 
Sole,  1  Ves.  352,  cited ;  Hay  v. 
Faklaim,  2  B.  &  Aid.  193 ;  Monk- 
hmise  V.  Hay,  2  B.  &  B.  120),  un- 
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less  in  the  case  of  a  mortgage  they 
ure  duly  registered  (on/Se,  p.  456) ; 
freight  of  ships  {Leslie  v.  OuOvrWy 

1  Bing.  N.  C.  697 ;  Douglas  y. 
BusseH  4  Sim.  524);  choses  in 
action,  such  as  debts  {Rycdl  v. 
Bowles,  1  Ves,  348) ;  bills  of  ex- 
change {Homhlower  v.  Proud,  2 
B.  &  Aid.  827) ;  promissory  notes 
{Belcher  v.  Campbell,  8  Q.  B.  1); 
stock  (-Sr  parte  Richardson,  Buck, 
480;  BwrtUtt  v.  BartUtt,  1  De  G. 
&  Jo.  127) ;  policies  of  assurance 
(G^afov.ZeM^,9Q.B.730;  Thomp- 
son V.  /S|f7W-«,  13  Sim.  469  ;  Ex 
parte  Bromley,  lb.  475 ;  Ex  parte 
Styan,  2  M.  D.  &  D.  219;  Be 
WeWs  Policy,  15  W.  R.  (V.C.M.) 
629  ;  Edwards  v.  Martin,  1  Law 
Rep.Eq.  121);  annuities  {Ex  parte 
Smyth,  8  Mont.  D.  &  De  Gex,  687 ; 
Waldron  v.  Sloper,  1  Drew.  193) ; 
the  beneiat  of  an  admiralty  con- 
tract {North  V.  Oumey,  IJ.  &  H. 
609) ;  come  within  the  meaning  of 
the  term  "  goods  and  chattels  **  in 
the  reputed  ownership  clause. 

So  likewise  do  shares  in  public 
companies,  where  they  are  either 
of  themselves  personal  estate,  as 
shares  in  an  assurance  company 
{Nelson  t.  The  London  Assurance 
Company,  2  S.  &  S.  292 ;  Ex  parte 
Nutting,  2  M.  D.  &  D.  302),  in  a 
newspaper  {Longman  v.  Tripp,  2 
Bos.  &  P.  N.  K.  67;  Ex  parte  Foes, 

2  De  Q.  &  Jo.  230),  or  shares 
in  public  companies,  as  railway, 
gas,  canal,  or  waterworks  compa- 
nies, which  although  connected 
with  land  have  been  declared  to 
be  personal  estate,  either  by  act  of 
parliament  or  in  the  deed  consti- 
tuting the  company  (see  Ex  parte 


Harrison,  3  M.  &  Ayrt  506  ;  Ex 
parte  VaUance,  lb.  224 ;  Ex  parte 
The  Lancaster  Canal  Company,  1 
Mont.  &  BUgh.  94 ;  1  D.  &  C.  411 
Ex  parte  Lawrence,  1  De  G.  269 
Be  Sketchley,  1  De  G.  &  Jo.  163) 
and  it  seems  that  shares  in  a  com- 
mercial company  possessing  lands 
in  a  foreign  country  for  the  pur- 
poses of  trade,  are  not  to  be  consi- 
dered as  real  property.  Exports 
Bichardson,  3  Deac.  496. 

It  was  at  one  time  supposed  that 
a  bankrupt's  reversionary  interest 
in  a  chose  in  action  not  falling 
into  possession  until  after  his 
bankruptcy,  was  exempt  from  the 
operation  of  the  clause  as  to  order 
and  disposition  {In  re  Bawhone^s 
Bequest,  3  K.  &  J.  300  ;  Ex  parte 
Hulme,  3  Sm.  &  GifP.  325),  but 
such  interests  are  now  held  to  be 
within  it.  Bartlett  v.  Barrett,  1 
De  G.  &  Jo.  127,  ov^ruling  the 
decision  of  Sir  /.  Stuart,  V.-C, 
reported  3  Sm.  &  G.  533  ;  In  re 
Bawbone's  Trust,  3  K.  &  J.  476. 
See  also  In  re  Vickress's  TVust,  7 
W.  R.  542  (V.C.K.);  bat  see 
Oramge  v.  Warner,  13  W.  R. 
(V.C.S.)  833. 

Real  property  however  {Ryall  y. 
Bolle,  1  Atk.  165 ;  7  T.  R.  234 ; 
Ex  parte  Taylor,  Mont.  240.), 
chattel  interests  in  real  property 
{Stephens  v.  Sole,  cited  1  Yes.  852  ; 
Boe  V.  Galliers,  2  T.  R.  133), 
debts  secured  on  mortgages  of  real 
estate  {Jones  v.  Gibbons,  9  Ve«* 
407), or  shares  in  a  public  company 
whose  ftmds  arise  wholly  from  real 
estate  {Ex  parte  VauxhaU  BridgB 
Company,  1  Gflyn  &  J.  101 1  ^se 
parte  Bamett,  1  De  Gex,  194),  do 
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not  come'  within  the  meaning  of 
the  125tii  section. 

Moneys,  however,  to  arise  from 
the  sale  of  real  estate  {Lee  y.  ffow- 
leit,  2  K.  &  J.  531 ;  Fosi^  v. 
Cackerellj  3  0.  &  F.  456),  or  por- 
tions  to  be  raised  by  tmstees  out 
of  real  estate  by  sale,  mortgage,  or 
otherwise  {Ee  Hughei^  Trusty  2 
Hem.  &  Mill.  89),  not  being  con- 
sidered as  of  the  nature  of  realty, 
come  within  the  meaning  of  the 
125th  section. 

Fixtures  aflBxed  to  the  freehold 
do  not  come  within  the  reputed 
ownership  clause,  and  it  is  imma- 
tmal  whether  they  are  such  as 
wonid  be  removable  as  between 
landlord  and  tenant  or  not.  See 
the  leading  case  otHom  v.  Baker ^ 
9  East,  215 ;  2  Smith's  L.  Cas.  161, 
4tli  ed. ;  WMtmare  v.  EmpsoUy  23 
Beav.  313.  In  Baydell  v.  M'Mi- 
ehaely  1  0.  M.  &  R.  177,  a  lessee  of 
a  house  for  a  term  of  years  pur- 
chased the  fixtures  from  the  lessors 
at  a  valuation;  and  after  having 
assigned  the  term  and  the  fixtiu*es 
by  way  of  mortgage,  he  continued 
in  possession  and  became  bank- 
rupt. It  was  held  by  the  Court  of 
Exchequer  that  the  fixtures  were 
not  "goods  and  chattels"  within 
the  order  and  disposition  of  the 
bankrupt,  and  did  not  pass  to  his 
assignees.  "The  real  nature,"  said 
JF^arke,  B.,  "of  the  tenant's  interest 
in  this  case  is,  that  he  has  a  right 
to  remove  the  fixtures  during  the 
term.  That  interest  has  been  held 
sufficient  to  enable  the  sheriff  to 
seize  them  under  a  /i.  fa.;  but 
JETom  V.  Baker  decides  that  they 
are  not  goods  and  chattels  within 


the  meaning  of  the  clause  as  to  the 
order  and  disposition  of  ihe  bank- 
rupt. The  reason  is  this,  that 
with  regard  to  real  property^  the 
possession  is  considered  as  nothing, 
but  the  title  only  is  looked  to.  In 
this  case  it  is  clear  that  the  mort- 
gagee took  the  interest  in  the  re- 
alty and  everything  aflBxed  thereto, 
and  the  tenant's  right  to  remove 
the  fixtures  during  the  term."  See 
also  Clark  v.  Groumshaw,  3  B.  & 
Ad   804 ;  Goomls  v.  Beaumont, 

5  B.  &  Ad.  72 ;  Hallen  v.  Sunder, 
1  C.  M.  &  R.  266 ;  Minshall  v. 
Lloyd,  2  M.  &  W.  459  ;  Eitchman 
V.  Walton,  4  M.  &  W.  414;  Stew- 
ard V.  Lomhe,  1  Brod.  &  Bing.  511 ; 
De  Tastet  v.  Walker,  1  Buck,  153 ; 
Rufford  V.  BisJiop,  5  Russ.  846, 
cited  4  Sim.  336 ;  Hubla/rd  v.  Bag- 
shaw,  4  Sim.  326 ;  Storer  v.  Hunter, 
8  Bar.  &  Cr.  368 ;  Ex  parte  Wat- 
kins,  1  Dea.  296 ;  Ex  parte  Broad' 
wood,  1  M.  D.  &  D.  631 ;  Ex  parte 
Beynal,  2  M.  D.  &  D.  443;  Ex 
parte  Price,  id.  518  ;  Ex  parte 
Bentley,  id.  591 ;  Ex  parte  Heath- 
coate,  id.  711 ;  Fletcher  v.  Man- 
ning, 1  Car.  &  Kir.  N.  P.  350 ; 
LoadY.  Green,  15  M.& W.  216 ;  Ex 
parte  Barclay,  5  De  Q-.  Mac.  &  G. 
403 ;  Freshney  v.  Garrick,  1  Hurlst. 

6  N.  653  ;  In  re  M'Kihhin,  4  Ir. 
Oh.  Rep.  520  r  Thompson  v.  PetHtt, 
10  Q.  B.  101 5  Gullwick  v.  Swindell, 
3  Law.  Rep.  Eq.  249.  The  case 
of  Trappes  v.  Harter  (2  0.  «fe  M. 
153 ;  3  Tyrwh.  603),  although  some 
of  the  law  there  laid  down  is  at 
least  doubtftd  (see  Minshall  v. 
Lloyd,  2  M.  &  W.  456),  is  correct, 
because  as  the  fixtures  were  held 
not  to  pass  to  the  mortgagee,  the 
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assignees  of  the  mortgagor  were 
entitled  to  them,  whether  they  were 
personal  estate  or  not. 

Those  cases  in  which  a  distinc- 
tion has  been  taken  between  fix- 
tures annexed  by  the  owner  of  the 
freehold  to  his  estate,  and  fixtures 
put  up  by  a  tenant,  according  to 
which  the  latter,  at  any  rate  in  the 
case  of  trade  fixtures,  have  been 
held  not  to  come  within  the  re- 
puted ownership  clause  (see  Ex 
parte  Lloydy  1  M.  &  Ayr.  494, 506 ; 
Ex  parte  Wthm,  2  M.  &  Ayr.  61, 
70 ;  Ex  parte  BekJiery  id.  162;  Ex 
parte  Kitig,  1  M.  D.  &  D.  119 ;  Ex 
parte  Austin,  1  Deac.  &  C.  208), 
are  inconsistent  with  the  current 
of  authorities,  and  are  not  to  be 
relied  upon. 

It  may  here  be  observed  that  in 
some  of  the  cases  where  it  has 
been  held  that  fixtures  were  not 
to  be  considered  to  come  within 
the  doctrine  of  reputed  ownership, 
the  Judges  seem  to  rely  partially, 
at  any  rate,  upon  the  custom  in 
the  neighbourhood  of  demising  fix- 
tures together  with  the  premises 
(see  Etiffard  v.  Bishop,  5  Russ.  346 ; 
4  Sim.  336;  Storer  v.  Hunter,  3 
B.  &  C.  868;  Watsm  v.  Pmche, 
1  Bingh.  N.  C.  327 ;  Mulleit  v. 
Oreen,  8  Car.  &  P.  382 ;  Trappes 
T.  Barter,  2  Cr.  &  M.  153;  Huh- 
hard  v.  Bagshaw,  4  Sim.  326) ;  so 
that  mere  possession  of  them  by  a 
bankrupt  would  not  necessarily 
lead  people  to  believe  that  he  had 
the  property  in  them,  so  as  to  ob- 
tain a  false  credit  by  the  fact  of 
possession ;  the  true  principle  how- 
ever upon  which  the  decisions  rest 
is  that  mentioned  by  Parke,  B.,  in 


Boyddt  V.  M'Michml  (ante,  p,  459), 
viz.  that  with  regard  to  realty  and 
everything  afifixed  thereto,  the  pos- 
session is  considered  as  nothing, 
but  the  title  only  is  looked  to. 

Heirlooms  are  not  within  the 
reputed  ownership  clause.  Earl  of 
Sliaftesburfj  v.  Russell,  1  B.  <&  C. 
6(jG. 

2.  What  ivill  he  considered  as 
"  Possession,  Order,  or  Disposition^ 
of  a  Bankrupt  as  "  reputed  Owner r 
— Confining  our  attention  at  first 
to  the  question,  when  goods  and 
chattels,  passing  by  manual  deU- 
very,  such  as  ut^sils  or  articles 
of  trade,  or  furniture,  will  be  con- 
sidered as  being  in  the  possession, 
order,  or  disposition  of  a  bankrupt 
as  reputed  owner,  it  appears  to  be 
clear,  as  is  laid  down  in  the  prin- 
cipal case  of  Lingham  v.  Biggs, 
that  the  cases  upon  this  subject 
may  be  divided  into  two  classes. 
The/r«4  where  the  bankrupt  was 
originally  the  owner  of  the  goods 
and  chattels  left  in  his  order  or 
disposition ;  the  second,  where  he 
was  not. 

The  evidence  required  to  esta- 
blish reputed  ownership  in  each  of 
these  cases  is  different.  In  the 
former  case,  when  it  is  once  proved 
that  the  bankrupt  has  been  the 
owner,  and  has  continued  in  pos- 
session until  the  time  of  the  act 
of  bankruptcy,  the  presumption  ifi» 
that  he  then  continued  in  posses- 
sion in  the  character  of  owner, 
and  therefore  proof  of  those  fiusts 
is  primd  fade  evidence  that  the 
bankrupt  is  both  reputed  and  real 
owner.     In  the  latter  case,  the 
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mere  possession  of  goods  and 
chattels  may  not  be  sufficient  to 
show  that  the  bankrupt  was  the 
reputed  owner  of  them,  and  then  it 
may  be  necessary  for  the  assignees 
to  establish  that  fact  by  other  cir- 
cumstances. Lmgard  v.  Messitery 
1  B.  &  C.  312.  We  may  illustrate 
the  first  class  of  cases,  viz.  those 
where  the  bankrupt  was  original 
owner  of  the  goods  left  in  his 
possession,  by  reference  to  the 
anthoritieSy  where  he  has  sold 
(Knawles  y.  Horsfally  5  B.  &  Aid. 
184)  or  mortgaged  {Ex  parte 
HesJop,  1  De  G.  Mac.  &  G.  477  ; 
FreskneyY.  Carrich^  1  Hurlst.  & 
N.  653 ;  Ex  parte  Staner,  33  L.  T. 
244)  the  goods,  for  he  will  be 
presumed  to  have  continued  in 
possession  as  owner,  if  it  be  not 
shown  by  the  purchaser  or  mort- 
gagee, as  the  case  may  be,  not 
only  that  there  was  a  change  of 
ownership,  but  that  that  change  of 
ownership  had  become  notorious 
to  the  world  (1  B.  &  C.  313; 
Muller  Y.  Mo88y  1  Man.  &  Selw. 
335),  unless  perhaps  in  those  cases 
where,  from  the  nature  of  the 
business  carried  on  by  the  person 
with  whom  goods  are  left,  it  is  not 
to  be  inferred  that  all  the  goods 
in  his  possession  belong  to  him. 
Hamilton  v.  Bell,  10  Exch.  545. 

The  fact  of  the  initials  of  the 
purchaser  having  been  written 
upon  goods  has  been  held  not  to 
be  sufficient  evidence  of  the  noto- 
riety of  the  change  of  property. 
Thus  in  Knowles  v.  Horsfally  5  B. 
&  Aid.  134,  Dixon,  a  spirit-mer- 
diant,  sold  to  the  plaintiff,  a  wine- 
merchant^  several  casks  of  brandy. 


some  of  which  at  the  time  of  the 
sale  were  in  Dixon's  own  vaults, 
and  others  in  the  vaults  of  a 
regular  warehouse-keeper  at  Liver- 
pool. At  the  time  of  the  sale, 
it  was  agreed  that  the  brandies 
should  remain  in  the  several  ware- 
houses in  which  they  were  then 
deposited,  rent  free,  until  it  suited 
the  convenience  of  the  plaintiff  to 
remove  them.  Immediately  after 
the  sale,  the  plaintiff  caused  the 
letter  E.  to  be  marked  in  chalk  on 
each  of  the  casks  by  his  ware- 
houseman. It  was  notorious  in 
the  wme  trade,  that  these  sales  had 
been  made  to  the  plaintiff,  but  no 
notice  of  the  sale  had  been  given 
to  the  warehouse-keeper  with  whom 
some  of  the  casks  had  been  de- 
posited. Dixon  having  become 
bankrupt  while  the  brandies  re- 
mained where  they  were  originally 
deposited,  it  was  held  by  the  Court 
of  King's  Bench  that  the  whole  of 
them  passed  to  his  assignees.  '*  It 
appears,"  said  Abbott,  C.J.,  "that 
some  of  the  casks  remained  in  the 
vaults  of  Dixon,  the  original  seller, 
and  that  the  others  were  in  the 
vaults  of  a  warehouse-keeper.  As 
to  the  latter  parcel,  if  the  plaintiff 
had  given  notice  of  the  sale  to  the 
warehouse-keeper,  the  latter  would 
not  then  have  been  justified  in 
delivering  them  to  the  order  of 
Dixon,  who  had  placed  them  there. 
It  is  clear,  therefore,  that  that 
parcel  of  goods  remained  after  the 
sale  subject  to  the  order  and  dis- 
position of  the  bankrupt.  With 
respect  to  the  brandies  which  re- 
mained in  his  own  vaults,  the  case 
is  much  stronger,  because  as  to 
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them  Dixon  united  in  himself  the 
character  of  warehonse-keeper  and 
that  of  merchant  or  dealer  in  the 
commodity.  Any  person  who  went 
for  the  purpose  of  purchasing 
these  brandies  could  not  know  that 
Dixon  did  not  continue  the  owner. 
He  had  the  corporeal  power  over 
them.  The  letter  E,  marked  on 
the  casks,  might  speak  a  language 
to  a  certain  class  of  persons  intel- 
ligible ;  but  to  others,  who  might 
be  induced  to  become  the  creditors 
of  Dixon,  in  the  belief  that  the 
brandies  belonged  to  him,  it  would 
be  wholly  unintelligible.  If  any 
person  of  the  latter  description 
had  purchased  them  of  the  bank- 
rupt^ I  have  no  doubt  that  he 
would  have  had  a  good  title  to 
them  as  against  the  plaintiff ;  for 
the  real  owner  ought  not  to  have 
left  the  goods,  after  the  purchase, 
in  the  hands  of  Dixon,  and  suffered 
him  to  treat  them  as  his  own/* 
See  also  Lingard  y.  M^siter,  1.  B. 
&  C.  808 ;  Leake  v.  Lovedaf/,  4 
Man.  &  Gr.  972 ;  2  Dowl.  P.  0. 
(N.  S.)  624. 

So  the  mere  handing  over  to 
a  mortgagee  of  the  key  of  a  house 
of  the  mortgagor's,  in  which  ftimi- 
ture,  the  subject-matter  of  the 
mortgage,  was  kept,  has  been  held 
not  to  be  sufficient  to  take  ihe 
ftimiture  out  of  the  order  and 
disposition  of  the  mortgagor.  Ex 
parte  Staner,  33  L.  T.  244. 

In  the  case,  however,  of  Ex  parte 
Marrable,  1  G.  &  J.  402,  where 
wine  sold  by  the  bankrupt,  re- 
mained in  his  cellars,  but  was  set 
apart  in  a  particular  bin,  and 
marked  with  the  purchaser's  seal 


and  entered  in  the  bankruptTs  books 
as  belonging  to  the  purchase,  it 
was  held  by  Sir  J.  Leach^  V.-C,  to 
belong  to  the  purchaser,  and  not 
to  be  in  the  order  and  disposition 
of  the  bankrupt.  And  in  the  recent 
case  of  Hamilton  v.  Bellj  10  Exch. 
bb2fAIder8on^ B.,  said  that  KhowUm 
v.  Horefall  "merely  sets  forth  a 
particular  state  of  fiacts  fiom  which 
the  Court  were  to  draw  their  own 
conclusion,  and  for  that  reason  I 
regret  that  I  reported  it."  See 
viH&o  Ex  parte  Dover^  2  Mont  Deac 
&  De  G.  259. 

In  ShrubsoJe  v.  Sussams^  16  C. 
B.  (N.  S.)  452,  Tomlin,  an  inn- 
keeper  at  Sheemess,  being  in- 
debted to  the  defendant,  under 
what  the  jury  tiiought  sufficient 
pressure,  on  the  80th  of  May, 
1868,  employed  his  own  attorney 
to  prepare  a  bill  of  sale  of  all  hk 
effects  in  favour  of  the  defendant, 
to  secure  an  existing  debt  and  a 
small  further  advance  (the  amount 
being  about  a  fair  equivalent  for 
the  value  of  the  goods),  and  sent 
it  to  the  defendant.  On  the  lOth 
of  July  the  defendant  sent  a  man 
to  Tomlin's  premises  to  paint  out 
Tomlin's  name,  and  on  the  18tJi 
went  down  to  Sheemess  and  took 
possession,  leaving  Tomlin  there 
to  manage  the  concern  on  his  be- 
half. On  the  15th  Tomlin  filed  a 
petition  in  bankruptcy,  and  on  the 
16th  was  duly  adjudicated  bank- 
rupt. In  an  action  by  the  assignees 
to  recover  the  value  of  the  goods 
thus  conveyed,  the  jury  having 
found  that  the  transaction  was 
lonAfidej  and  that  possession  was 
really  and  notoriously  taken  by 
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the  defendant  prior  to  the  bank- 
ruptcy, it  was  held  by  the  Conrt 
of  Common  Pleas  that  the  goods 
were  not  in  the  order  and  dis- 
position of  Tomlin  at  the  time  of 
his  bankruptcy. 

The  fact  that  goods  have  been 
seized  under  an  execution,  and  the 
sherifTs  oflScer  having  been  in  pos- 
session, is  not  sufficient  to  show 
that  the  change  of  property  has 
become  notorious  to  the  world  ;  it 
is  at  most  only  evidence  of  the 
notoriety  of  the  goods  having  been 
taken  in  execution ;  for  when  the 
owner  continues  in  possession,  as, 
for  instance,  under  a  demise  from 
die  execution  creditor,  it  may  well 
be  supposed  that  the  execution 
has  been  withdrawn  in  conse- 
quence of  the  debt  having  been 
paid ;  and  the  very  circumstance  of 
the  bankrupt  having  afterwards 
continued  in  possession  of  the 
goods,  might  well  induce  others  to 
suppose  that  such  was  the  fact, 
and  that  he  still  continued  owner. 
Lmgard  v.  Messiter^  1  B.  &  C. 
308,  314. 

It  seems,  however,  that  al- 
though the  bankrupt  was  the  ori- 
ginal owner  of  the  goods,  the 
mere  possession  of  them  will  not 
be  sufficient  of  itself  to  show  that 
he  is  the  reputed  owner,  if  they 
were  left  with  him  under  circum- 
stances not  calculated  to  lead  the 
world  to  believe  that  he  was  the 
true  owner.  See  Hamilton  v.  Belly 
10  Exch.  546.  There  the  plaintiff 
purchased  some  clocks  of  a  London 
tradesman,  who  kept  a  shop  in 
which  were  exposed  for  sale  clocks 
and  watches.     A  portion  of  the 


tradesman's  business  was  to  clean 
and  repair  clocks,  and  such  as  were 
sent  to  him  for  that  purpose  stood 
amongst  those  in  the  shop  which 
were  for  sale.  The  plaintiff  left 
the  clocks  which  he  had  purchased 
with  the  tradesman,  with  directions 
that  they  were  to  be  sent  to  him 
when  they  had  been  cleaned  and 
put  in  order.  The  tradesman 
some  time  afterwards  became  bank- 
rupt, the  plaintiff's  clocks  still  re- 
maining in  his  shop.  In  an  action 
by  the  plaintiff  against  the  as- 
signees for  taking  these  clocks,  it 
was  held,  under  tiie  circumstances, 
there  was  no  evidence  either  that 
the  bankrupt  was  the  reputed 
owner  of  the  goods,  or  that  they 
were  in  his  possession,  order,  or 
disposition,  within  the  meaning  of 
the  125th  section  of  the  Bankrupt 
Law  Consolidation  Act ;  and  con- 
sequently that  the  goods  did  not 
pass  to  the  assignees.  "  The  true 
exposition  of  the  125th  section," 
said  Alderson,  B.,  "  is  this.  The 
goods  to  be  sold  for  the  benefit  of 
the  creditors  are  those  of  which 
the  bankrupt  has  become  the  re- 
puted owner  by  the  consent  and 
permission  of  the  true  owner,  who 
has  made  him  so  by  placing  the 
goods  in  the  order  and  disposition 
of  the  bankrupt,  under  such  cir- 
cumstances as  he  must  reasonably 
know  will  lead  the  world  to  treat 
the  bankrupt  as  the  true  owner. 
Thus,  if  property  be  sent  to  a  shop 
where  goods  are  sold  as  the  pro- 
perty of  the  shopkeeper,  that  pro- 
perty is  placed  in  such  a  situation 
as,  in  the  eyes  of  the  world,  would 
fairly  lead  to  the  inference  that  it 
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belongs  to  the  possessor ;  and  such 
a  case  falls  within  the  meaning  and 
spirit  of  this  clause  of  the  statute ; 
and  such  goods  would  go  to  the 
assignees,  to  be  disposed  of  for 
the  benefit  of  the  creditors.    But 
if,  as  here,  the  goods  are  left  in  a 
shop  where  it  is  notorious  that 
goods  are  placed  for  other  purposes 
than  sale,  namely,  for  the  conveni- 
ence of  the  owners,  the  conclusion 
cannot  be  reasonably  drawn  that 
the  goods  are  the  property  of  the 
shopkeeper."     So,  a  carriage  left 
.  by  a  purchaser  with  the  builders, 
first  for  alterations  and  afterwards 
for  sale  {Carruthers  v.  Payne,  5 
Bing.  270),  or  even  for  his  own 
convenience,  because  he  happened 
to  be  abroad  when  it  was  ready 
(Bariram  v.  Paynes  3  0.  &  P. 
175);  a  ship  left  in  the  yard  of  a 
builder  for  completion  {Swainston 
V.  Clay,  4  Giflf.  187;  Holdermss 
V.  Rankin,  28  Beav.  180  ;  2  De 
G.  F.  &  Jo.  258)  ;   and  books  left 
with  a  publisher  in  the  course  of 
trade  {Ex  parte  Greenwood,  6  L. 
T.(N.&)558;  WhitfieUy.  Brand, 
16  M.  &  W.  282),  have  been  held 
not  to  come  within  the  reputed 
ownership  clause. 

And  in  Priestley  v.  Pratt  (2  Law 
Rep.  (Ex.)  101),  it  was  held  that 
lambs  and  pigs,  in  Lincolnshire, 
left  by  the  vendee  for  his  conve- 
nience in  the  hands  of  the  vendor, 
were  not  in  his  order  and  dispo- 
sition, as  their  being  so  left  was  in 
accordance  with  the  notorious 
usage  and  custom  of  the  country. 
In  Ex  parte  Elmer,  13  W.  R. 
(Bktcy.)  476,  the  decision  was  the 
same,  with  regard  to  a  horse  pur- 


chased from  a  firm  of  brewers  and 
general  contractors,  and  at  the 
same  time  let  out  to  hire  to  them 
by  the  purchaser  at  a  weekly  sum. 
See  also  i&  Terry,  7  L.  T.  (N.  S.) 
370;  Prismall  v.  Loveynwe,  10 
W.  R.  (Exch.)  527. 

The  possession  of  a  servant  or 
manager  will  be  considered  as  that 
of  his  master  or  employer  ( Jodfe- 
8on  V.  Irvin,  2  Camp.  48  ;  Taus- 
saifit  V.  Hariap,  Holt,  335  ;  Hog* 
yard  v.  Mackenzie,  25  Beav.  493), 
the  possession  of  a  person  to 
whom  goods  have  been  ]en<^  as 
that  of  the  lender  {Homsby  r, 
Milhr,  1  EIL  &  Ell.  192),  and 
the  possession  of  a  carrier,  as  that 
of  the  person  who  employs  him 
(Hervey  v.  Liddiard,  1  Stark. 
123). 

And  where  a  person  whose  pos- 
session of  goods  and  chattels  is 
considered  as  that  of  a  bankrupt, 
and  they  are  held  to  be  within  his 
order  and  disposition,  it  has  been 
held  that  such  person  cannot  en- 
force any  lien  against  such  goods 
and  chattels.  Thus  in  Hoggard  r. 
Mackenzie,  25  Beav.  493,  a  Scotch 
£rm  had  a  branch  in  London, 
which  was  wholly  conducted  by  an 
agent  and  manager  at  a  salary,  bat 
in  their  name.  By  contract  he  was 
to  have  a  lien  on  goods  consigned 
to  him  for  bills  accepted  by  him 
for  the  firm.  The  firm  became 
bankrupt  in  Scotland.  It  was 
held  by  Sir  John  RomiUy,  M.  R, 
that  the  goods  under  the  manager's 
control  were  at  the  time  within 
the  "order  and  disposition"  of  the 
bankrupts,  and  passed  to  their  as- 
signees unaffected  by  his  lien. 
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A  question  may  arise  as  to  what 
is  the  effect  of  a  joint  possession  of 
the  servants  of  the  bankrupt,  and 
of  the  owner  of  the  goods,  with  re- 
spect to  reputed  ownership.  It  was 
discussed  in  Exparte  Marjoribanks, 
1  De  Gex,  466,  where  the  chief 
Judge  thought  that  the  true 
owners,  the  petitioners,  were  en- 
titled to  tiy  the  question  in  an 
action,  the  terms  of  which  were 
settled,  but  the  matter  was  after- 
wards compromised. 

The  possession  of  the  pawnee 
will  not  be  considered  as  that  of 
the  pawnor.  Thus  in  Greening  v. 
Ck^k,  4  B.  &  C.  316,  where  the 
pkuntiff  bought  from  one  Phil- 
hpson  goods  in  the  East  India 
Company's  warehouses,  and  left 
the  warrants  in  Phillipson's  hands, 
who  pledged  them,  and  afterwards 
became  bankrupt  whilst  the  war- 
rants were  in  the  possession  of  the 
pawnee,  it  was  held  by  the  Court 
of  King's  Bench  that  the  goods 
did  not  pass  to  the  assignees.  It 
was  observed  by  the  Court,  that 
the  effect  of  the  statute  was  to 
render  the  property  of  one  person, 
under  certain  circumstances,  avail- 
able as  a  fund  for  the  payment  of 
the  debts  of  another ;  that  such  a 
statute,  although  in  some  cases 
very  beneficial,  should  not  be  ap- 
plied to  any  that  did  not  come 
within  the  words  of  it ;  .  .  .  that 
the  goods  in  question  certainly 
were  not  in  the  possession  of  Phil- 
lipBon  at  the  time  of  his  bank- 
ruptcy, nor  could  he  have  obtained 
the  possession  without  repaying 
the  pawnee  the  money  that  he  had 
advance^    The  case  then  did  not 


fall  within  the  words  of  the  statute; 
and  as  without  the  statute  there 
was  no  defence  to  the  action,  the 
verdict  was,  properly  found  for  the 
plaintiff,  and  ought  not  to  be  dis- 
turbed. See  also  Ms  parte  Taylor^ 
Mont.  240. 

Goods  in  the  custody  of  the  law, 
although  in  the  house  of  a  bank- 
rupt, will  not  be  considered  as 
being  in  his  possession.  See  Sacker 
V.  Chidlet/,  13  W.  R.  (Exch.)  690, 
where  it  was  held  that  goods  of  a 
third  party  which  had  been  seized 
imder  a  distress  for  rent  in  the 
house  of  a  man  who  afterwards 
committed  an  act  of  bankruptcy, 
upon  which  he  was  adjudicated 
bankrupt,  were  not  in  his  "  order 
and  disposition,"  Pollock^  C.  B., 
observing  that  "  in  a  case  where 
the  goods  of  a  third  person,  in  the  , 
possession  of  a  bankrupt,  had  been 
seized  by  the  oflficers  of  excise  un- 
der a  claim  for  duty,  it  was  held 
that  they  did  not  pass  to  the  as- 
signees of  the  bankrupt."  See 
also  Ex  parte  Foss,  2  De  G.  &  Jo. 
230.  There  Baldwin  was  the 
owner  of  the  type  and  plant  used 
in  the  publication  of  certain  news- 
papers. He  mortgaged  the  type 
and  plant  to  Foss.  Afterwards  the 
sheriff  entered  under  an  execution 
issued  by  a  creditor  of  Baldwin, 
and  though  possession  was  de- 
manded by  Foss,  remained  in  pos- 
session till  Baldwin  had  become 
bankrupt.  It  was  held  by  the 
Lords  Justices  of  the  Court  of 
Appeal  in  Chancery,  reversing  the 
decision  of  Mr.  Commissioner 
Evans,  that  the  type  and  plant 
were  not  within  the  order  and  dis- 
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position  of  the  bankrnpt,  at  the 
time  of  hifl  bankruptcy,  with  the 
consent  of  the  true  owner.  Lord 
Justice  Turner,  after  distinguish- 
ing the  case  from  Barrow  v.  Bell, 
5  Ell.  <£;  B.  540,  observes,  "  Now 
how  does  this  case  stand  ?  The 
sheriff  takes  possession  of  the  plant. 
One  of  the  mortgagees  gives  him 
notice  to  withdraw.  There  is  no 
pretence  for  saying  that  the  pos- 
session afterwards  was  in  any 
sense  the  possession  of  the  bank* 
rupt,  or  that  the  bankrupt  con- 
tinued in  possession  after  the  exe- 
cution by  the  sheriff,  in  the  same 
mode  as  he  had  been  in  possession 
prior  to  the  execution  levied.  This 
state  of  circumstances,  I  think, 
brings  the  case  distinctly  within 
the  doctrine  of  Fletcher  v.  Jfan- 
ning  (12  Mees.  &  W.  571),  which 
is  in  conformity  with  a  long  train 
of  previous  decisions  to  be  found 
in  Jonee  v.  Dwyer  (15  East,  21), 
and  Arhouin  v.  Williams  (Ry.  & 
Mood.  72),  and  in  Ex  parte  Smith 
(Buck.  149),  and  Robinson  v* 
Jf*i?(wn««(2B.&Ald.l34).  The 
case  seems  to  me,  therefore,  to  be 
clearly  in  fevour  of  the  mortgagees 
as  to  the  plant." 

A  tortuous  seizure,  however,  by 
a  sheriff  will  not  take  goods  out  of 
the  possession  of  the  reputed  owner. 
Thus  in  Barrow  v.  Bell,  5  Ell.  <& 
B.  540,  Eyre,  a  trader,  had  in  his 
house  goods,  not  his  own  property, 
in  his  order  and  disposition  with 
the  consent  of  the  true  owner. 
The  sheriff  entered  the  house  un- 
der a  fi.  fa.  against  the  trader, 
and  made  a  levy.  A  man  was 
left  in  possession  in  the  house, 


but  no  change  was  made  in  the 
apparent  possession  of  the  goods 
by  the  trader,  until  after  the  filing 
of  a  petition  for  adjudication  of 
bankruptcy  c^ainst  him,  under 
which  he  was  declared  a  bankrupt. 
It  was  held  by  the  Court  of  Queen's 
Bench  that  Uie  act  of  the  sheriff 
did  not  withdraw  the  goods  from 
the  order  and  disposition  of  the 
bankrupt,  and  oonseqaently  that 
Uie  Court  of  Bankruptcy  might 
order  them  to  be  sold  by  the 
assignees,  as  against  the  true 
owner.  "  It  is  clear,"  said  Lord 
Campbell,  C.  J.,  "  that  the  sheriff 
in  seizing  those  goods  was  a  wrong- 
doer ;  for  the  writ  authorized  him 
to  seize  Eyre's  goods,  not  those  of 
the  plaintiff  in  Eyre's  possession. 
The  case  is  therefore,  I  think,  as 
if  the  sheriff  had  no  writ  at  all,  or 
the  person  seizing  had  been  any 
other  wrong-doer.  It  seems  to  me 
that  what  took  place  betweenEyre 
and  the  sheriff  is,  as  between  the 
true  owner  and  the  assignees,  res 
inter  alios,  having  no  operation, 
and  leaving  their  rights  as  if  the 
sheriff  had  never  entered."  See 
also  Jackson  v.  Irvin,  2  Gamb.  48. 
It  has  been  suggested  that  the 
doctrine  of  reputed  ownership  ap- 
plies only  where  the  possession  of 
the  bankrupt  is  purely  permissiTe, 
so  that  his  ownership  is  merely 
apparent ;  and  that  where  he  is  in 
possession  nnder  an  interest  by 
virtue  of  which  he  is  true,  though 
only  limited,  owner,  the  doctrine 
in  question  haa  no  application,  and 
the  assignees  take  no  more  than 
the  limited  interest  rested  in  the 
bankrupt.  Upon  the  principle  juat 
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stated,  it  has  been  snggcgted  in  a 
veiy  nsefdl  work  that  where  a  person 
mortgages  personal  chattels  by  a 
deed  so  framed  that  he  takes  under 
it  an  interest  in  the  chattels  mort- 
gaged for  a  term  determinable 
npcm  his  own  default  in  payment, 
ihis  limited  interest  saves  him  from 
being  merely  reputed  owner ;  and 
by  prcTenting  his  bankruptcy  from 
passing  anything  more  than  the 
transient  and  defeasible  interest 
Tested  in  him,  in  effect,  gives  com- 
plete protection  to  the  mortgagee. 

4  David.  Convey.  614  n.,  4ih  ed. 
by  Davids.  &  Waley.  This  doc- 
trine is  supposed  to  rest  upon  the 
cases  of  Fenn  v.  Bittlesion,  7  Exch. 
152  ;  Brierly  v.  KmdalU  21  L.  J. 
Q.  B.  161  ;  and  a  dictum  of  Lord 
Oranworihy  in  Ex  parte  Barclay^ 

5  De  G.  M.  &  G.  403. 

Although  conveyancers  may 
adopt,  as  a  measure  of  precaution, 
the  form  of  mortgage  thus  suggested, 
it  IB  nevertheless  now  settled,  that 
even  in  such  a  case  the  mortgagor 
in  possession  would  be  deemed  the 
reputed  owner,  "as  the  law  will 
not  allow  this  provision  of  the 
Bankruptcy  Act  to  be  defeated  by 
this  sort  of  contrivance."  Spack- 
man  v.  Mtiler,  12  C.  B.  (N.  S.)  659, 
678 ;  and  see  Freshmy  v.  Carrick, 
1  Hurlst  &  Norm.  653  ;  Fx  parte 
Sianer,  33  L.  T.  244;  see  also 
Bryson  v.  Wyliej  1  Bos.  &  P.  83  n. 
Lmgard  v.  Mesaiter,  1 B.  &  C.  308 
Coombs  V.  Beaumont,  6  B.  &  Ad.  72 
Beynolds  v.  Hall,  4  H.  &  N.  519 
Homshy  v.  Milhry  1  Ell.  &  EIL 
192.  And  the  possession  of  a 
portable  chattel,  as,  for  instance, 
that  of  a  portable  steam-engine  by 


a  person  to  whom  the  mortgagor 
in  possession  has  let  it  out  in  the 
way  of  his  trade,  will  be  considered 
as  that  of  the  mortgagor.  Homs^ 
by  V.  Miller,  1  Ell.  &  Ell.  192. 

With  regard  to  the  second  class 
of  cases,  viz.,  those  in  which  the 
bankrupt  was  not  originally  the 
owner  of  the  goods  and  chattels  in 
his  possession,  it  has  been  well 
illustrated  in  the  principal  case  of 
Linyham  v.  Biggs,  by  the  case  put 
of  the  furniture  let  with  a  ready- 
furnished  house,  and  of  horses  let 
on  job.  In  these  and  such  like 
cases,  possession  is  evidence  of 
ownership,  and  if  there  be  no 
evidence  to  oppose  thereto,  would 
create  a  reputation  of  ownership. 
This  evidence,  however,  might  be 
opposed,  and  so  satisfactorily  op- 
posed, as  to  destroy  that  reputa- 
tion. 

Furniture  let  to  hire  with  a 
house  will  not  ordinarily  be  con- 
sidered as  being  in  the  reputed 
ownership  of  the  hirer.  "I^** 
says  Fyre,  0.  J.,  "a  respectable 
tradesman,  residing  in  his  own 
house  in  London,  takes  a  journey 
for  two  months  to  Brighton,  or 
some  other  sea-port,  and  hires  a 
ready-furnished  house ;  all  the 
world  would  say  that  he  was  the 
reputed  owner  of  the  furniture  in 
the  house  in  London,  and  not  the 
reputed  owner  of  that  in  the  house 
at  Brighton.  So,  as  it  is  notorious 
that  people  do  not  always  drive 
their  own  coaches  and  horses,  pos- 
session in  such  a  case  is  only  equi- 
vocal, and  too  equivocal  to  create 
a  reputation  of  ownership ;  it  would 
therefore  be  necessary  to  go  into 
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other  evidence  to  determine  of 
what  character  the  possession  was." 
Ante,  p.  390.  See  Gurr  v.  Button, 
Holt's  N.  P.  Rep.  326. 

Where,  however,  fomiture  has 
been  hired  to  put  into  a  house, 
the  result  may  be  different^  unless 
a  general  custom  to  let  furniture 
to  hire  at  a  particular  place,  or  to 
a  particular  class  of  persons,  can 
be  proved.  See  also  MulUti  v. 
Orem,  8  Carr.  &  P.  382  lEeHams, 
10  Ir.  Ch.  100 ;  Rs  Head,  Ex  parte 
Cobbold,  12  W.  R.  215  ;  Ex  parte 
Newlerry,  10  L.  T.  (N.  S.)  661. 

There  is  moreover  a  class  of 
tradesmen,  who,  although  neither 
brokers  nor  agents,  nevertheless 
are  in  possession  of  property  the 
greatest  portion  of  which  belongs 
to  other  people ;  for  instance,  sil- 
versmiths and  jewellers,  who  have 
in  their  possession  for  years,  family 
plate  and  jewels  of  great  value  ; 
and  such  articles,  whether  ex- 
hibited or  not,  in  the  case  of  the 
bankruptcy  of  the  tradesman, 
ought  not  to  pass  to  his  assignees. 
Per  Pollock,  0.  B.,  in  Hamilton  v. 
Bell,  10  Exch.  550. 

Upon  the  same  principle,  where 
utensils  necessary  for  carrying  on 
a  trade  are  hired  or  leased  to  a 
trader,  they  will  primd  facie  be 
considered  as  being  in  his  reputed 
ownership.  Thus  the  vats  and 
utensils  of  a  brewery  {Horn  v. 
Baker,  9  East,  215),  and  the  im- 
plements of  a  mill  and  iron  forge 
{Clark  V.  Groumshaw,  8  B.  &  Ad. 
804),  have  been  considered  as 
being  in  the  reputed  ownership  of 
the  hirer  or  lessee. 

The  usage  however  of  certain 


trades  to  let  out  utensils  of  trade 
or  machineiy,  and  the  notoriety  of 
such  a  usage  in  the  trade,  may  re- 
but the  presumption  of  ownership 
which  would  otherwise  arise  from 
the  possession.  Thus,  for  instance, 
where  it  is  the  usage  in  a  country 
for  the  owners  of  collieriea  to  de- 
mise the  machinery  and  other 
things  used  in  the  colliery  {Stcrer 
Vf  Hunter,  3  B.  &  C.  376 ;  and  see 
Thackthwaite  v.  Cock,  3  Taunt 
490);  for  the  owners  of  furniture  to 
let  it  out  to  hotel-keepers  {MuUett 
V.  Greer^  8  Carr.  &  P.  382)  ,•  for 
the  owners  of  barges  to  hire  them 
out  to  coal-merchants  {Watfon  v. 
Peache,  1  Bing.  N.  C.  327);  intheae 
and  such  like  cases,  the  usage  may 
rebut  the  presumption  of  own^- 
ship. 

So  it  is  stated  that  in  the  coun- 
ties of  Nottingham  and  Leicester, 
it  was  extremely  common  for  the 
working  hosiers  to  have  on  hire 
the  possession  of  stocking-frames — 
valuable  machines,  which  they  were 
unable  to  purchase,  and  which 
therefore,  coming  within  the  reason 
of  job  carriages,  job  horses,  and  the 
like,  would  not  be  considered  as 
being  in  the  reputed  ownership  of 
the  hirer.  See  Thackthwaiie  t. 
Cock,  3  Taunt  490. 

It  is  sufficient  if  the  custom  be 
shown  to  be  so  general  as  that  all 
should  know  it  who  had  dealings 
or  were  likely  to  have  dealings  with 
the  bankrupt.  See  Watson  v. 
Peache,  1  Bing.  N.  C.  327.  There 
a  coal-merchant  at  the  time  of  his 
bankruptcy  had  in  his  possesdcm 
barges  which  bore  his  own  name 
and  number,  and  were  registered 
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in  his  name  under  the  Waterman's 
AcL  These  barges  he  had  hired 
of  the  defendant.  It  was  proved 
to  be  thecDstom  for  coal-merchants 
to  hire  barges,  and  to  paint  on  them 
the  name  of  the  hirer.  Upon  a 
question  whether  the  barges  passed 
to  the  coal-merchant's  assignees 
mider  his  bankruptcy,  it  was  held 
by  the  Court  of  Common  Pleas  that 
Tindalf  C.  J.,  before  whom  the 
cause  had  been  tried,  had  properly 
left  it  to  the  jury  to  determine 
whether  the  custom  to  hire  barges 
on  which  the  hirer  had  painted  his 
own  name  and  number  was  gene- 
rally notorious  in  the  coal-trade, 
and  that  it  was  not  necessary  to 
direct  them  to  inquire  whether  the 
custom  was  notorious  to  the  world 
at  large.  "Whether,"  said  Tindal, 
C.  J.,  "  the  bankrupt  be  the  repu- 
ted owner  of  property  or  not,  can 
only  be  known  by  looking  to  the 
acts  of  the  trader,  his  contracts, 
and  his  dealings  in  his  trade — in 
ih$  world  in  which  he  moves.  When 
the  jury  are  satisfied  that  the  usage 
relied  on  is  notorious  to  all  who 
are  likely  to  hare  any  dealings  with 
the  bankrupt,  there  is  sufficient  to 
warrant  their  verdict,  and  the 
question  which  they  were  directed 
to  consider."  See  also  ExpartB  Wig- 
ffmsy  2  Deac.  &  Ch.  269 ;  Newport 
V.  HoVmgSy  3  Carr.  &  P.  223 ; 
MulUtt  V.  Gremy  8  Carr.  &  P.  382. 
The  custom  relied  upon  must 
however  be  clearly  proved  {Thack- 
ihwaOe  v.  Cock,  3  Taunt.  487, 491). 
If  moreover  a  custom  be  one  cal- 
culated to  deceive  the  public,  it  will 
not  have  any  effect.  See  Thack- 
ihwaite,  v.   Cbck,  3  Taunt.   487, 


where  it  was  held,  that  a  custom 
that  purchasers  of  hops  from  hop- 
merchants  should  leave  them  in 
the  merchant's  warehouse  for  the 
purpose  of  resale,  upon  rent,  un- 
distinguished from  the  merchant's 
stock,  was  not  such  a  custom  of 
trade  as  would  prevent  the  hops 
from  becoming  the  property  of  the 
merchant's  assignees  in  case  of  his 
bankruptcy,  as  being  in  his  posses- 
sion, order,  and  disposition.  See 
also  Shaw  v.  Harvey,  1  Ad.  &  Ell. 
920. 

A  question  sometimes  arises 
where  goods  and  chattels  have  for 
valuable  consideration  b«en  vested 
in  trustees  upon  trust  for  the  se- 
parate use  of  a  married  woman, 
and  such  goods  and  chattels  have 
been  left  in  her  possession  in  ac- 
cordance with  the. terms  of  the 
instrument  creating  the  trust, 
whether  upon  the  bankruptcy  of 
her  husband  he  will  be  the  reputed 
owner  of  such  goods  and  chattels. 
And  it  seems  he  will  not  be  so 
considered,  because  the  trustees, 
who  are  the  true  owners,  by  allow- 
ing the  wife  to  be  in  possession 
of  the  goods  and  chattels  do  not 
thereby  consent  to  their  being  in 
the  possession,  order,  or  disposi- 
tion of  her  husband.  See  Simmons 
V.  Bailey,  16  Mees.  &  W.  838. 
There  household  furniture,  linen, 
and  plate  belonging  to  B.  were 
assigned  by  him,  by  deed,  in  con- 
templation of  his  marriage,  to  the 
plaintiffs,  in  trust  after  the  mar- 
riage, to  stand  possessed  thereof 
during  the  joint  lives  of  B.  the 
settlor  and  his  intended  wife,  for 
her  sole  and  separate  use  indepen- 
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dentlj  of  B.  The  marriage  took 
place,  imd  B.  aft^mrards  became 
bankrupt.  The  settled  fiimitnre 
and  other  articlee  were  then  in  the 
house  in  which  he  resided  with  his 
wife.  It  was  held  by  the  Court  of 
Exchequer  that  they  were  not  at 
the  time  of  his  banlmiptcy  "in  his 
order  and  disposition  with  the  con- 
sent of  the  true  owners,"  and  that 
the  flEK^t  that  the  furniture,  etc.,  not 
having  been  tiie  wife's  before  the 
marriage  was  immaterial.  For  the 
furniture  and  other  articles  passed 
by  the  deed  to  the  trustees  just  as 
if  they  had  been  the  property  of 
the  wife  before  the  marriage,  and 
the  possession  which  followed  the 
deed  was  right  and  consistent  with 
its  terms.  See  also  Jofrman  v. 
WooUoton,  3  T.  E.  618 ;  Haselmton 
T.  OMy  ib.  620  n, ;  Darhf  y.  Smith, 
8  T.  E.  82  ;  Qudck  v.  Stainss,  1 
Bos.  &  P.  293 ;  Ex  parte  CastU, 
8  Deac.  &  De  G.  117 ;  Ex  parte 
Massey,  4  Deac.  &  Gh.  405  ; 
Gardner  v.  Rowe,  5  Russ.  258 ; 
Tngman  t.  Hophmsy  4  Man.  &  6r. 
889. 

With  regard  to  choses  in  action, 
such  as  debts,  and  policies  of  assu- 
rance, which  are  not  capable  of 
actual  deliTcry,  such  a  transfer 
must  be  made  on  a  sale  or  mortgage 
AS  is  considered  equivalent  to  actual 
delivery  of  moveables,  so  as  to  take 
them  out  of  the  order  and  disposi- 
tion of  the  bankrupt.  This  is  done 
by  giving  notice  to  the  debtor,  or 
other  person  holding  the  property 
at  the  order  or  disposition  of  the 
hanbruptf  of  the  assignment  of  the 
debt  or  other  chose  in  action.  The 
reason  why  notice  is  necessary  is 


this,  that  if  it  were  not  given  the 
assignor  might  by  a  subsequent  as- 
signment, to  a  party  giving  notice, 
transfer  the  property  to  him,  and 
consequently  by  the  laches  of  the 
person  omitting  to  give  notice  ac- 
quire a  false  credit,  by  the  debt  or 
other  chose  in  action  remaining  in 
his  order  or  disposition.  Jones  r. 
Gibbons,  9  Ves.  410.  Thuis  in  Ex 
parte  Monro  (Buck,  300)  a  bcoid 
debt  was  assigned  and  the  bond 
delivered  to  the  assignee,  but  as 
no  notice  of  the  assignment  was 
given  to  the  debtor,  it  was  held  by 
Sir  Thomas  Plwner,  V.-O.,  that  the 
debt  remained  in  the  order  and 
disposition  of  the  bankrupt  "  I 
find,"  said  his  Honour,  "  the  prac- 
tice of  the  commissioneni  has  been 
conformable  to  the  rule  stated  in 
Ryall  V.  Rolls  (1  Atk.  165) ;  the  ab- 
sence  of  any  decision  to  the  contraiy 
since  the  time  of  Lord  Hardwicke 
shows  that  rule  to  have  been  ac- 
quiesced in,  and  I  think  rightly ; 
for  the  obligee,  wh^e  notice  is  not 
given,  may  obtain  payment  of  the 
debt ;  which  is  sufficient  to  leave 
it  in  his  ordering  and  dispositioQ 
within  the  meaning  of  the  statute." 
Upon  the  same  principle,  where 
the  owner  of  a  chartered  vessel 
assigns  the  freight  to  a  pereon 
for  valuable  consideration,  if  sodi 
perspn  neglects  to  give  notice  of 
the  assignment  to  the  diarterons  or 
their  agent,  previous  to  the  bank- 
ruptcy of  the  owner,  the  firdght 
will  be  held  to  be  in  die  order 
and  disposition  of  the  bankrupt 
Re  The  Oumsrs  and  Mortgagees  of 
the  ship  ''Pride  of  Wales,""  1 5  W.  R. 
(V.-C.  M.)  381. 
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Notice  to  the  debtor  or  person 
liable  to  pay,  of  an  assignment 
of  a  chose  in  action  is  sufficient  to 
take  it  out  of  the  order  and  dis^ 
position  of  the  assigns  {Ex  parte 
Smithefy  8  M.  <&  A.  693  ;  1  Deac. 
4lS;Dougla8Y.Eussell,4:Sim.624:; 
Boyd  T.  Mangles,  3  Exch.  387). 
The  only  person  however  to  whom 
notice  of  the  assignment  need  be 
given  is  the  party  from  whom 
the  assignor  is  to  receive  the 
payment  of  his  money,  and  not 
the  origmal  debtor.  Thus  in 
Oardner  v.  Lachlan  (4  My.  & 
Cr.  129X  Lachlan  on  behalf  of  the 
owner  of  a  ship  entered  into  a 
charter-party  with  the  Oommis« 
sioners  of  the  Navy,  by  which 
they  agreed  to  pay  to  Lachlan,  on 
the  owner's  behali^  a  certain  sum 
for  freight.  The  owner  afterwards 
assigned  all  the  freight  accming 
under  the  charter-party  to  Gardner 
as  a  secnrity  for  a  debt,  and 
Gardner  gave  notice  of  the  assign- 
ment to  Lachlan,  but  not  to  the 
Commissioners  of  the  N^vy.  The 
owner  having  subsequently  become 
bankrupt,  it  was  held  by  Lord  Cot- 
tenham,  G.,  that  the  notice  given 
to  Tjyrhl^Ti  took  the  arrears  of 
freight  out  of  the  order  and  disposi- 
ticm  of  the  owner.  "When,  "said  his 
Lordship,  ^  the  doctrine  was  first 
entertained  that  debts  due  to  a 
tradefwerewithinthe2XstJamesL 
c.  19,  it  became  necessary  to  lay 
down  some  rule  by  which  such 
property  might  become  capable  of 
a  secure  assignment.  It  was  con- 
sidered that  the  debt^  whilst  un- 
paid, wa3  in  the  order  and  dis- 
position of  the  trader,  inasmuch  as 


he  could  demand  payment  of  it 
when  due,  or  direct  payment  to  be 
made  to  any  other  person  ;  and  it 
was  therefore  held  that  notice, 
authorised  by  the  creditor,  to  the 
debtor,  of  the  fact  that  the  debt 
had  been  assigned  to  another,  as  it 
prevented  it  from  thereafter  being 
so  in  the  order  and  disposition  of 
the  trader,  would  prevent  the  debt 
from  being  within  the  operation  of 
21  James  I.  .  .  .  The  ground 
of  the  rule  so  established  rests 
wholly  upon  this,  that  the  party  to 
whom  the  notice  is  to  be  given 
is  the  party  from  whom  the  trader 
trusts  to  receive  payment — in  other 
words,  the  party  holding  the  pro- 
perty at  the  order  and  disposition 
of  the  trader,  and  which  order  and 
disposition  is,  for  the  future,  to 
cease  in  consequence  of  the  notice. 
.  .  .  Upon  this  principle,  no  notice 
can  be  necessary  to  any  party  from 
whom  the  trader  is  not  to  receive 
payment,  or  who  does  not  hold 
any  property  at  the  order  or  dis* 
position  of  the  trader.  .  .  .  When, 
indeed,  the  freight  had  been  paid 
to  Lachlan,  he  became  debtor  for 
the  amount.  Notice,  therefore,  waa 
very  properly  given  to  him,  but 
was  not  necessary  to  any  other 
p^y.  If  any  cases  have  required 
notice,  under  such  circumstances, 
to  any  other  p^y,  they  must  have 
departed  from  the  reasoning  in 
Eyall  V.  Bowles  (1  Ves.  Sen,  348), 
and  Jones  v.  Gibbons  (9  Ves.  407) ; 
but  upon  examining  the  cases 
cited,  I  do  not  find  that  they  have 
done  so."  See  also  Buck  v.  Lee^ 
3  Nev.  &  Man.  580  ;  Bx  parte 
M'Turi,  2  Deac,  58. 
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Where  the  bankrapt  was  himself 
the  assignee  of  a  chose  in  action, 
and  had  given  no  notice  of  the 
assignment,  if  he  himself  after- 
wards assigned  the  chose  in  action, 
and  his  assignee  gave  no  notice  of 
snch  second  assignment,  it  was 
at  one  time  held  that  the  reputed 
ownership  claose  did  not  apply, 
because  it  was  said  that  the 
bankrupt  having  given  no  notice, 
could  not  be  said  to  have  the 
order  and  disposition  of  the  pro- 
perty. See  Bx  parte  Newton,  4 
D.  &  G.  138.  But  this  case  must 
be  considered  as  overruled  by  the 
subsequent  case  of  Ex  parte  Wood, 
3  M.  D.  &  D.  315  ;  which  decides 
that  notice  by  the  person  to  whom 
the  bankrupt  had  assigned  a  chose 
of  action  under  similar  circum- 
stances was  necessary,  in  order  to 
take  it  out  of  the  order  and  dispo- 
sition of  the  bankrupt.  And  see 
the  remarks  of  Lord  Justice  Turner 
in  Bartlett  v.  Bartlett,  1  De  G.  & 
Jo.  143. 

A  fortiori  would  a  chose  in 
action  if  assigned  to  a  bankrupt  be 
in  his  order  and  disposition  if  he 
gave  notice  of  the  assignment, 
but  a  person  to  whom  he  made  a 
subsequent  assignment  neglected 
to  give  notice  of  it  before  the 
bankruptcy.  Ex  parte  Arkwright, 
3  M.  D.  &  D.  129  ;  Ex  parte 
Maaterman,  4  D.  &  C.  751  ; 
2  Mont.  &  A.  209. 

And  notice  is  equally  necessary, 
where  debts  are  assigned  by  a  re- 
tiring partner  to  a  partner  con- 
tinuing in  the  trade.  See  Ex  parte 
Burton,  1  G.  &  J.  207;  Ex  parte 
Usborne,  1  G.  &  J.  358 ;  Ex  parte 


Colvill,    Mont.    110;    Ex    parte 
Tennyson,  1  Mont.  &  B.  67. 

A  mere  notice,  however,  to  pay 
debts  to  one  of  the  partners  will 
not  take  the  debts  out  of  the  order 
and  disposition  of  the  firm  of  which 
he  was  a  member.  Thus  in  Ex 
parte  Sprague,  4  De  G.  M.  &  G. 
866,  a  dissolution  of  partnership 
was  advertised  in  the  '*  GazeU^** 
and  a  circular  sent  in  the  name 
of  the  dissolved  firm,  requesting 
debtors  to  the  firm  to  pay  their 
debts  to  one  partner.  It  was  held 
by  the  Lords  Justices  of  the  Court 
of  Appeal  in  Chanceiy,  that  the 
notice  was  insufficient  to  take  the 
debts  out  of  the  re^mted  ownership 
of  the  firm.  "  At  the  time  of  the 
dissolution  of  the  partnership," 
said  Turner,  L.  J.,  "  the  debts  be- 
longed to  the  partners  jointly. 
They  must  have  so  continued  until 
notice  was  given  to  the  debtors 
that  the  debts  which  had  been 
joint  property,  had  become  the  sole 
property  of  the  one.  Now  there 
is  nothing  in  the  shape  of  such 
notice,  except  the  fsu^t  that  autho- 
rity had  been  given  by  both  part- 
ners to  the  debtors  to  pay  the 
amount  of  their  debts  to  one  of 
these  partners.  I  take  it  that  a 
mere  authority  of  that  description 
would  not  alter  the  property  be- 
tween the  two.  Therefore  I  think 
that,  as  to  the  debts,  there  was  not 
here  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  as 
to  reputed  ownership." 

An  exception  to  the  genial  rule 
has  been  established  in  the  case  of 
negotiable  securities,  such  as  bills 
of  exchange  or  promissory  note% 
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which  do  not  require  notice  to  the 
debtor,  in  order  to  take  them  ont 
of  the  operation  of  the  clanse  as  to 
reputed  ownership.  Ex  parte  Price, 
8  Mont.  D.  &  Be  G.  686,  595 ; 
jKt  parte  Bamett,  1  De  Gex,  203 ; 
BelOier  v.  GampMl,  8  Q.  B.  1. 

And  it  seems  that  where  the 
acceptor  of  bills  of  exchange,  in- 
dorsed by  the  drawer,  gives  a  bond 
in  order  to  secure  their  payment^ 
and  the  bond  and  bills  are  mort- 
gaged together,notice  to  the  obligor 
is  not  necessary,  in  order  to  take 
the  bond  out  of  the  order  and 
disposition  of  the  mortgagor.  Ih: 
parte  Bamstt,  1  De  Gex,  203.  It 
should,  howeyer,  be  mentioned 
that  in  the  case  of  JEx  parte  Price, 
3  Mont.  D.  &  De  G.  586,  which 
was  not  cited  in  Ex  parte  Bamett, 
notice  was  held  necessary  to  give 
validity  to  a  deposit  of  a  warrant 
of  attorney  which  was  expressed 
to  be  executed  to  secure  payment 
of  two  bills  of  exchange,  one  of 
which  was  deposited  as  part  of  the 
security.  Bat  in  that  case  it  must 
be  obs^nred,  that  the  deposited  bill 
was  not  indorsed,  and  the  depositee 
had  only  an  equitable  right  to  have 
his  security  completed  by  the  in- 
dorsement of  the  bilL 

Upon  the  assignment  of  a  chose 
in  action,  if  there  be  several  co- 
debtors  or  co-trustees,  notice  ought 
to  be  given  to  all  of  them,  although 
notice  to  one  of  them  will,  it  seems, 
be  sufficient  notice  to  all,  so  long 
as  the  circumstances  of  the  case 
remain  unaltered ;  but  it  will  not 
be  sufficient  upon  the  death  of  the 
individual  to  whom  the  notice  was 
given,  or  in  the  case  of  his  being  a 


trustee  upon  his  ceasing  to  act  in 
that  capacity.  Smith  v.  Smith,  2  0. 
&  M.  231 ;  Timson  v.  Bamsbottom, 
2  Kee.  35 ;  Meux  v.  Bell,  1  Hare, 
73 ;  Wise  V.  Wise,  2  J.  &  L.  403. 

The  reason  is  this,  that  a  person 
who  is  asked  to  advance  his  money 
on  the  trust  property,  whether  by 
way  of  purchase  or  of  mortgage, 
ought,  for  his  own  safety,  to  apply 
to  every  one  of  the  trustees ;  and 
if  he  omits  to  take  that  precaution, 
it  is  his  own  fault  if  he  should 
suffer  loss  in  consequence  of  the 
omission.  Per  KindersUy,  V.-C, 
in  Browne  v.  Savage,  4  Drew.  640. 

It  is  not  necessary  that  a  notice 
to  a  trustee  should  be  a  notice 
formally  given  in  writing ;  a  verbal 
informal  notice  is  sufficient,  pro- 
vided the  fEict  of  the  assignment  is 
distinctly  and  clearly  brought  to 
the  mind  and  attention  of  the 
trustee.  Per  KindersUy,  V.-C,  in 
Brovme  v.  Savage,  4  Drew.  640  ; 
North  British  Insurance  Company 
V.  HalUtt,  7  Jur.  (N.S.)  1263. 

The  purpose  for  which  notice  to 
a  trustee  is  given,  if  a  notice  be  in 
fact  given,  is  altogether  immateriaL 
See  Smiih  v.  Smith,  2  0.  &  M.  231 : 
in  that  case  the  plaintiff  made 
advances  to  Maberly,  a  trader,  and 
afterwards  took  from  him  as  a 
security  an  assignment  of  an  equi- 
table life-interest  in  stock,  and 
other  property  standing  in  the 
names  of  and  vested  in  three 
trustees  under  a  marriage  settle- 
ment. There  being  rumours  about 
the  solvency  of  Maberly,  the  plain- 
tiff, in  the  course  of  conversation 
subsequently  to  the  assignment, 
and  not  with  a  view  of  giving 
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validity  to  his  security,  mentioned 
to  one  of  the  trosteeB,  who  was  not 
the  acting  trustee,  that  he  was 
secured  by  the  assignment.  It  was 
held  by  the  Court  of  Exchequer 
that  this  commtmication  was  a 
sufficient  notice  to  prevent  the 
interest  of  Mab^ly  passing  to  his 
assignees  on  his  bankruptcy,  as 
property  in  his  order  and  dispo- 
sition. 

Where,  however,  one  of  the 
trustees  was  also  a  beneficiary, 
and  assigned  his  beneficial  interest 
in  the  fund  to  a  stranger,  it  has 
been  held  that  the  notice  acquired 
by  such  trustee  as  assignor  will 
not  constitute  notioe  to  the  other 
trustees,  it  being  the  interest  of 
such  trustee  as  assignor  to  conceal 
the  assignment.  Browne  v.  SavagSy 
4  Drew.  635. 

But  where  such  trustee  assigned 
his  beneficial  interest  to  one  of  his 
co-trustees,  the  notice  which  that 
co-trustee  acquired  as  assignee^ 
constituted  during  his  life  notice 
to  the  trustees,  it  not  being  his 
interest  as  assignee  to  conceal  the 
assignment.  Broume  v.  Savage^ 
4  Drew.  635.  So  it  has  been 
held  that  if  the  mortgagee  of 
goods  and  chattels  be  one  of  the 
trustees  to  whom  notice  ought 
to  be  given,  as  he  must  neces- 
sarily, from  the  nature  of  the 
transaction,  have  fiill  notice  of  his 
own  act,  that  will  be  sufficient  to 
prevent  reputed  ownership.  Ex 
parte  Smarts  2  Mont.  &  Ayr.  60, 
and  Bx  parte  Smyth^  3  Mont.  D. 
&  De  G.  687,  and  the  remarks 
thereon  in  Bx  parte  Boultony  Be 
Sketchley,  1  De  G.  &  Jo.  163. 


Notice  to  the  solicitor  of  the 
trustees  is  sufficient.  Rickards  v. 
Gledstanes,  3  Giff.  298. 

Notice  must  also  be  given  to  an 
assurance  office  of  an  assignment 
of  a  policy  in  order  to  take  it  out 
of  the  order  and  disposition  of  the 
assignor,  although  the  policy  be 
delivered  to  the  assignee,  and  any 
rule  of  the  office  not  to  attend  to 
notices  is  immaterial.  Thus  in 
Williams  v.  Thorp,  2  Sim.  257,  a 
policy  effected  by  J,  Newman  with 
the  Equitable  Assurance  Ck)mpany 
was  assigned  by  him  to  secure 
Thorp  a  sum  of  money  and  interest. 
The  policy  was  given  up  to  the 
mortgagee,  but  no  notice  of  the 
assignment  was  ever  given  to  the 
office.  Newman  became  bankrupt. 
Itwasheld  hjSirL.ShadweU^Y.-C., 
that  the  assignees  in  bankruptcy 
were  entitled  to  the  benefit  of  the 
policy.  "  In  Bx  pm-te  Munro^  ob- 
served his  Honour,  **  the  Vice- 
Chancellor  says,  *  Did  the  delirery 
of  the  bond  by  the  bankrupt  take 
away  his  power  to  receive  the  debt  ? 
Certainly  not.'  Supposing  that 
the  executor  of  Newman  had  ob- 
tained payment  of  the  sum  insared 
from  the  office,  could  the  ofiSoe 
havfe  been  compelled  to  pay  it  over 
again  to  Thorp  ?  I  see  no  ground 
upon  which  the  office  could  have 
been  compelled  to  make  a  second 
payment.  If  this  society  does  not 
take  notice  of  assignment^  it  takra 
all  the  risk  of  sudi  conduit  upon 
itself."  %&^^\m  Bx  parte  Cohnli, 
Mont.  110  $  Ex  parte  Tennyson^  X 
Mont.  &  Bligh.  67  ;  Thompson  y. 
Speirs,  13  Sim.  469 ;  In  re  Bromley ^ 
13  Sim.  475  ;    Waldron  v.  Slop^^ 
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1  Drew.  193 ;  Bx  parte  Pakh,  7 
Jut.  820 ;  Ex  parte  Price,  8  Mont. 
D.  &  De  G.  586 ;  Thompson  y. 
Tompims,  2  Drew.  &  Sm.  8  ;  Pe 
Webb'e  Policy,  15W.B.  (V.-C.W.) 
529. 

And  notice  to  the  insurance  office 
in  eqnally  neceasary  where  the  bank- 
mpts  are  not  the  original  insnrerSy 
bnt  only  equitable  mortgagees.  See 
JSx  parte  Arhwright,  3  Mont.  D. 
&  De  G.  129.  There  the  bank- 
rupts being  mortgagees  of  yarious 
pdiciee  of  life  assurance,  of  which 
the  respective  offices  had  notice, 
deposited  them  with  their  bankers 
to  secure  the  repayment  of  ad- 
vances ;  but  the  bankers  gave  no 
notice  of  such  deposit  to  the  differ- 
ent offices.  It  was  held  by  Knight 
Bruce,  0.  J.,  that  the  policies  must 
be  considered  as  being  in  the  order 
and  disposition  of  the  bank- 
rupts. 

Thd  cases  decided  by  Sir  John 
Gross,  in  which  he  held  that  re- 
puted ownership  of  a  policy  was  a 
fact  to  be  proved,  and  was  not  con- 
clusively to  be  inferred  from  the 
absence  of  notice  to  the  office  of  a 
change  of  ownership  (see  Ex  parte 
ffeaihcoaie,  2  Mont.  D.  &  D.  711 ; 
Ex  parte  Cooper,  ib.  1),  must  be 
considered  as  overruled  by  the 
cases  ahready  cited,  which  establish 
that  notice  to  the  office  of  an  as- 
signment or  deposit  of  a  policy  is 
sufficient  of  itself  to  take  the 
policy  out  of  the  order  and  dispo- 
sition of  the  assignor  or  depositor. 
It  has  moreover  been  decided  at 
law,  that  the  question  whether  a 
trader  was  at  the  time  of  his  bank- 
ruptcy the   reputed  owner  of  a 


policy  of  assurance,  is  a  question 
of  fact,  depending  not  merely  upon 
a  notice  m  uniting  having  been 
given  to  the  office,  but  upon  a  con- 
sideration of  all  the  circumstances 
attending    the  possession  of   the 
property,  at  any  rate  when  a  ver- 
bal notice  has  been  given  to  the 
office.    See  Edwards   v.  Scott,   1 
Man.  &  Gr.  962  ;  2  Scott,  N.  E. 
266.     There  trover  having  been 
brought  by  the  assignees  of  Weston, 
a  bankrupt,  for  a  policy  of  assur- 
ance, the  defendants  pleaded  not 
guilty,  and  that  the  plaintiff  were 
not  possessed  as  assignees ;  and  at 
the  trial  it  appeared,  that  in  1836 
the  policy  had  been  deposited  by 
Weston  with  the  defendants  as  a 
security  for  an  adva^^ce  of  money  ; 
that  in  March,  1837,  Weston  be- 
came embarrassed,  and  a  meeting 
was  called  of  his  creditors,  at  which 
a  list  of  his  debts  was  read  aloud, 
and  handed  round  the  room,  which 
list  contained  a  statement  that  the 
policy  in  question  was  deposited 
with  the  defendants  as  a  security 
for  £3000,  from  which  sum  £1200, 
the  estimated  value  of  the  policy, 
was  deducted,  leaving  the  defen- 
dants creditors  for   the  balance, 
£1800  ;  that  on  the  15th  of  July, 
1837  (the  fiat  being  granted  on 
the  27  th),  an  agent  of  the  defen- 
dants called  at  the  insurance  office, 
and  asked  if  the  premium  on  the 
policy  had  been  paid,  at  the  same 
tme  staling  that  policy  had  been 
deposited  mth  the  defendants;  that 
the  insurance  company  kept  a  book 
for  entering  written  notices  of  as- 
signments and  deposits  of  policies, 
which    book  contained   no  such 
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entry  with  respect  to  the  policy  in 
question  ;  and  that  the  insurance 
office  paid  no  regard  to  a  verbal 
notice.  It  was  held  by  the  Court 
of  Common  Pleas  that  a  direction 
by  the  judge  at  the  trial,  that  the 
defendants  had  not  got  rid  of  the 
apparent  ownership  of  Weston,  by 
what  passed  at  the  meeting  of  the 
creditors,  and  by  the  conyersation 
at  the  office,  not  followed  up  by  a 
notice  in  writing — ^was  wrong,  it 
being  a  question  for  the  jury, 
whether,  under  those  circum.- 
stances,  Weston  was  the  reputed 
owner  of  the  policy  at  the  time  of 
his  bankruptcy. 

It  is  submitted  that  in  this  case, 
upon  proof  being  given  of  the  ver- 
bal notice  to  (he  office,  it  ought  to  . 
have  been  laid  down  as  law,  that 
the  policy  was  taken  out  of  the  re- 
puted ownership  of  the  bankrupt. 
Edwa/rds  v.  Martin^  1  Law  Bep. 
Eq.  121. 

Where  a  policy  is  deposited  with 
the  intention  of  conferring  a  lien 
upon  the  instrument  only,  and  not 
with  the  intention  of  passing  any 
interest  in  the  debt,  the  assignee  is 
not  entitled  to  it  as  being  in  the 
possession,  order,  and  disposition 
of  the  bankrupt  as  reputed  owner, 
though  no  notice  of  the  deposit  has 
been  given  to  the  office.  ^^Oibson 
v.  Overhury,  7  Mees.  &  W.  555, 
where  in  such  a  case  it  was  held 
that  the  assignee  could  not  recover 
the  policy  of  assurance  in  trover. 
And  LovdAbinger^  C.  B.,  observed, 
^'  In  the  case  of  a  mere  lien  from 
a  deposit  by  the  bankrupt,  I  be- 
lieve there  is  no  example  of  the 
assignees  having   been   held  en- 


titled to  maintain  trover.  Our 
decision  in  this  case  will  not  affect 
the  title  of  the  assignees^  who 
have  claimed  the  debt;  they  may 
still  give  a  discharge  to  the  office 
for  the  debt  due  upon  the  policy, 
to  which  the  bankrupt  was  en- 
titled, and  inasmuch  as  there  was 
no  legal  assignment  of  the  policy. 
But  the  lien  upon  the  policy  re- 
mains unaffected  by  the  bank- 
ruptcy; and  therefore  we  think 
the  defendants  are  entitled  to 
judgment."  Broadbent  v.  Varley, 
12  C.  B.  (N.  S.)  214. 

Where,  however,  the  policy  is 
handed  over  with  the  intention  of 
giving  the  party  taking  it  not  a 
mere  interest  in  the  paper  of  the 
policy,  but  a  claim  to  the  money 
secured  by  it,  the  case  will,  even 
at  common  law,  not  be  considered 
to  come  within  the  decision  of 
Oibsm  V.  Overbury.  See  Orem 
V.  Ingham,  2  Law  Rep.  (C.  P.)  525. 
There  A-  delivered  to  B.  a  policy 
of  insurance  on  his  own  life,  to 
secure  a  loan  from  B.,  with  the 
intention  of  giving  B.  an  interest 
in  the  sum  assured.  No  notice  of 
the  transaction  was  given  to  the 
insurance  office.  It  was  held  by 
the  Court  of  Common  Pleas  that 
the  policy  remained  in  the  order 
and  disposition  of  A.,  and  that  on 
his  bankruptcy  his  assignee  was 
entitled  to  recover  it  from  B. 
"  The  decision  in  Oibson  v.  Over^ 
bury  (7  M.  &  W.  655),"  said  ByUs, 
J.,  '*  when  examined,  amounts  to 
this,  that  if  the  policy  is  deposited 
without  any  intention  that  the 
person  with  whom  it  is  deposited 
should  have  conferred  upon  him 
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Ml  equitable  right  to  recover  the 
money  payable  thereunder,  but 
only  with  the  intention  of  giving 
him  a  dry  interest  in  the  paper, 
such  deposit  does  not  fall  within 
the  principle  applicable  to  an 
assignment  of  a  debt,  and  the  in- 
strument so  deposited  is  not  in 
the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bank- 
ruptcy, within  the  provision  in  the 
Bankruptcy  Act ;  but  that,  if  the 
deposit  was  made  upon  an  agree- 
ment that  the  depositee  should 
have  conferred  upon  him  a  right 
to  the  money,  then,  as  the  debt 
would  pass  to  the  assignee,  so  the 
paper,  which  is  the  title-deed  to 
the  debt,  would  pass  to  him  also." 

With  regard  to  the  question 
what  notice  of  the  assignment  of  a 
policy  of  assurance  is  suflficient,  it 
is  clear  that  notice  to  the  directors 
as  a  body  would  be  effectual  notice. 
So  notice  may  be  given  to  an  officer 
representing  the  company,  and  the 
effect  of  the  notice  thus  received 
by  that  officer  is  sufficient  to  bind 
the  company  even  though  not  com- 
municated to  them  {In  re  Hen- 
nessy,  2  Dru.  &  Warr.  563,  per 
Sugderij  L.  C),  and  even  although 
the  notice  of  the  assignment  was 
acquired  by  the  agent  in  a  different 
capacity,  for  instance  as  solicitor 
for  the  assignor  and  assignee.  Oale 
V.  Lewis,  9  Q.  B.  730. 

If  the  agent  of  the  insurance 
office  is  himself  the  assignor,  no- 
tice to  him  of  the  assignment  will 
not,  it  seems,  be  sufficient,  for  he 
has  obviously  an  interest  in  with- 
holding it  from  his  employers.  In 
re  ffennessy,  2  Dru.  &  Warr.  555, 


565.  See  also  Mn  parte  Sketch- 
ley,  1  De  G.  &  Jo.  163. 

In  some  cases  where  the  assignor 
of  a  policy  in  a  mutual  assurance 
office  was  a  copartner,  in  conse- 
quence of  his  being  entitled  to 
diare  in  the  profits  of  the  com- 
pany, it  has  been  held  that  the 
company  would,  by  implication 
of  law,  have  notice  through  the 
assignor,  one  of  its  members,  suf- 
ficient to  take  the  policy  out  of 
his  order  and  disposition.  See 
Duncan  v.  Ghcmberlayn,  11  Sim. 
123;  Ex  parte  Waithman,  2  Mont. 
&  Ayr.  864  ;  4  Deac.  &  Ch.  412. 
These  cases,  however,  have  been 
overruled,  and  it  is  clear  now 
that  such  notice  is  insufficient. 
See  Thompson  v.  Spevrs,  18  Sim. 
469 ;  Ex  parte  Wilkmsony  ib.  475; 
In  re  Hennessy,  1  CJonn.  &  L. 
559;  2  Dm.  &  Warr.  555;  Ex 
parte  Arhturight,  3  M.  D.  &  D.  129 ; 
In  re  Styan,  2  M.  D.  &  D.  219. 

If  a  mortgagee  of  a  policy  of 
assurance  deposits  it  by  way  of 
submortgage,  and  gives  notice  of 
the  submortgage  to  the  insurance 
office,  but  not  to  the  original  mort- 
gagor, this  will  be  sufficient  to 
tak6  the  policy  out  of  the  reputed 
ownership  of  the  mortgagee.  Ex 
parte  Bamett,  1  De  Gex,  194. 

Where  a  bankrupt  who  was  one 
of  the  directors  of  a  life  assurance 
office  deposited  a  policy  of  that 
office  with  his  bankers,  as  a  colla- 
teral security  for  advances,  one  of 
the  bankers  being  also  one  of  the 
auditors  of  the  assurance  office, 
it  was  held  by  the  Court  of  Re- 
view that  this  was  sufficient  notice 
to  the  office  so  as  to  prevent  the 
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claim  of  reputed  ownership.  Ex 
parte  Waitkman,  4  Deac.  &  Ch. 
412  ;  Bed  Tide  Ex  park  Watkins, 
2  Monk.  &  Ayr.  348. 

Where  notice  of  a  mortgage  of 
a  policy  has  once  been  giyen  to  an 
insurance  oflSce,  it  will  be  sufficient 
to  take  the  policy  out  of  the  order 
and  disposition  of  the  assignor,  al- 
though no  notice  may  have  been 
given  to  the  office  on  a  subsequent 
change  in  the  object  of  the  mort- 
gage. See  Ex  parte  Bamett^  1  De 
Oex,194.  There  a  trader  deposited 
policies  of  insurance  with  his  bank- 
ers to  secure  the  floating  balance 
due  from  him,  and  signed  a  memo- 
randum of  the  object  of  the  depo- 
sit, of  which  notice  was  given  to 
the  insurance  office.  Afterwards 
he  took  a  partner,  and  the  policies 
remained  and  were  treated  as  a 
security  for  the  floating  balance 
due  from  the  firm  ;  but  of  this 
change  in  the  object  of  the  security, 
no  memorandum  was  signed,  nor 
was  any  notice  given  to  the  office. 
It  was  held  by  Sir  J.  L,  Knight 
Bruce,  C.  J.,  that  the  bankers  were 
entitled  to  the  usual  order,  as  in 
the  case  of  an  equitable  mortga- 
gee without  a  written  memoran- 
dum. '^  I  am  of  opinion,"  said  his 
Honour,  *'  that  although  of  that 
change  the  office  had  not  notice, 
the  policy  was  nevertheless  not  in 
the  order  and  disposition  of  the 
bankrupt,  that  being  effectually 
prevented  by  the  prior  notice  ren- 
dering it  impossible  to  deal  with 
the  policy  without  making  in- 
quiries." 

It  is  usual  and  indeed  advisable 
to  give  notice  of  an  assignment  of 


a  policy  to  the  office  in  writing, 
nevertheless  a  verbal  notice  is  suf- 
ficient, even  although  it  be  not 
entered  in  the  books  of  the  office 
{Ex  parts  Tanner^  1  Bank  &  Ins. 
Rep.  156 ;  and  see  Ee  Eaikes,  4 
Deac.  &  Oh.  412 ;  Edwards  v.  Scott, 
1  Man.  &  Gr.  962  ;  2  Scott,  N.  R. 
266 ;  Ex  parte  Masterman^  4iJkiBC. 
&  Ch.  767)  ;  but  whichever  mode 
is  adopted,  it  ought  to  be  a  clear 
and  distinct  notice.  Thus  a  mere 
direction  that  all  letters  from  the 
insurance  office  are  to  be  sent  to 
a  particular  person,  and  that  the 
premiums  wiU  thenceforth  be  paid 
by  him,  will  not  amount  to  a  suffi- 
cient notice  of  an  assignment  to 
the  client  of  such  person.  See 
West  V.  Beid,  2  Hare,  249  :  there 
Daniell  in  1816  assigned  a  policy 
of  insurance  on  hislife  to  a  trustee, 
to  secure  a  sum  of  money  owing 
to  Woodrofie,  and  soon  after  the 
solicitor  of  the  latter  caused  a  me- 
morandum to  be  entered  in  the 
office  of  the  insurance  company, 
directing  that  all  letters  were  to 
be  sent  to  such  solicitor,  and  the 
premiums  were  thenceforth  paid  by 
Woodroffe  throng  the  hands  of 
such  solicitor ;  but  the  insurance 
company  were  not  informed  on 
whose  behalf  the  solicitor  acted. 
In  1826,  Daniell  became  bankrupt^ 
and  his  ajssignees  declined  to  in- 
terfere respecting  the  policy.  The 
premiums  continued  to  be  paid  by 
Woodroffe  through  his  solicitor, 
during  his  life,  and  by  the  execu- 
tors of  Woodroffe  through  their 
bankers  after  his  death.  Daniell 
died,  1839.  It  was  held  by  Sir 
James   Wtffram^  V.-C,   that  the 
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polity  was  in  the  order  and  dis- 
position of  the  bankrupt,  and  that 
there  was  not  any  notice  given  to 
the  insorance  office  of  the  assign- 
ment of  the  policy  to  take  it  out 
of  sach  order  and  disposition.  See 
also  Burridge  v.  Eata,  1  Y.  & 
C.  0.  C,  183. 

So  likewise  in  the  case  of  Ex 
parte  Carhis,  4  Deac.  &  Oh.  354  : 
a  party  to  whom  the  bankrupt  had 
assigned  a  policy  of  assurance,  sent 
an  agent  to  the  office  for  the  pur- 
pose of  payingthe  annual  premium, 
who,  «i  Oie  course  of  conversaHon 
unth  one  of  ihe  clerks  in  the  office^ 
told  him  of  the  policy  having  been 
so  assigned.  It  was  held  that  this 
notice  was  not  sufficient ;  and  see 
Edwards  v.  Martin,  1  Law  Rep. 
Eq.  121. 

It  has  however  been  held  that 
the  slightest  circumstance  of  notice 
is  sufficient  Thus  a  letter  to  a  se- 
cretary of  an  insurance  company,  in 
which  the  writer  says,  "  I  am  Jiolder 
of  ihe  tmder^meniioned  policies^'* 
and  inquires  what  the  office  will 
give  for  them,  is  sufficient  notice 
of  an  assignment.  Ex  parte  Stright, 
Mont.  502 ;  2  Deac.  &  Gh.  314. 

The  fact  that  one  of  the  parties 
to  an  assignment  of  a  policy  is  an 
agent  for  the  assurance  office,  will 
not  amount  to  constructive  notice 
of  the  assignment  to  the  office,  if 
he  was  not  an  agent  for  that  par- 
ticular purpose.  Ex  parte  Patch, 
7  Jur.  820.  So  where  an  insurance 
has  been  effected  in  a  central  office 
of  the  company,  notice  of  an  as- 
signment to  an  agent  in  a  country 
office,  connected  with  the  central 
office,  will  not  be  sufficient  (/n  re 


Hennessy,  2  Dm.  &  Warr.  555), 
a  forUoriy  if  the  agent  be  himself 
also  the  assignor  of  the  policy.  lb. 

Where  the  same  person  is  secre- 
tary to  two  insurance  companies, 
it  seems  to  be  doubtful  whether 
his  knowledge  of  a  deposit  of  shares 
acquired  by  him  as  secretary  to 
one  of  the  companies,  amounts  to 
notice  to  the  other,  so  as  to  pre- 
vent the  operation  of  the  clause  as 
to  reputed  ownership.  Ex  parte 
Bignold,  3  Deac.  151. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee  to  show  that  notice  of 
the  deposit  was  given  to  the  office 
before  the  act  of  bankruptcy,  but 
with  the  assignees  to  show  that  it 
was  not.  Ex  parte  Stevens,  4 
Deac.  &  Oh.  117  ;  jKc  p(»rte  Dob- 
son,  2  Mont.  D.  &  D.  601. 

It  has  been  supposed  to  have 
been  decided  that  shares  in  a  public 
company  being  personal  property, 
will  remain  in  the  order  and  dis- 
position of  a  bankrupt,  unless  upon 
a  transfer  of  them  he  has  complied 
strictly  with  the  forms  required  by 
tiie  provisions  of  the  Act  of  Par- 
liament constituting  such  company, 
even  although  notice  of  the  trans- 
fer may  have  been  given  to  the 
proper  parties.  And  that  this  rule 
is  applicable  not  only  where  the  act 
expressly  relates  to  transfers  be- 
tween third  parties,  but  also  where 
it  impliedly  relates  to  cases  in  which 
the  company  are  the  transferees. 
See  Ex  parte  The  Lancaster  Canal 
Company,  Be  DUtoorth,  1  Deac.  & 
Oh.  411;  Mont.  &  BU.  94.  There 
Dilworth  and  his  partners — a  firm 
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of  bankers — becoming  treasurers 
of  the  Lancaster  Canal  Company, 
entered  into  a  bond  for  the  pur- 
pose of  indemnifying  the  company 
against  any  loss  which  might  arise 
in  consequence  of  their  foiling  pro- 
perly to  account.  In  addition  to 
this  bond,  Dilworth,  who  at  that 
time  was  the  holder  of  345  shares 
(which  were  personal  estate)  by  an 
assignment  dated  September  1822, 
transferred  800  out  of  the  whole 
number  to  the  company,  and  at  the 
same  time  the  company  executed  a 
trust  deed  by  which  they  under- 
took to  pay  the  dividends  of  the 
shares  to  Dilworth,  until  there 
.  should  be  some  default  in  the 
accounts  of  the  treasurer  ;  and  in 
case  of  any  default  they  were  to 
have  the  power  of  selling  the  shares 
to  the  extent  of  making  good  the 
deficiency.  By  the  provisions  of 
the  Companies  Act  (32  C^eo.  8,  c. 
101),  a  certain  course  was  to  be 
pursued  for  the  transfer  of  shares, 
and  a  particular  form  of  instrument 
was  to  be  executed  which  is  set  out 
in  the  Act.  It  is  provided  that  a 
duplicate  shall  also  be  executed, 
and  that  the  duplicate  shall  be 
lodged  with  the  committee,  or  with 
the  clerk  of  the  committee,  and  it 
shall  be  entered  in  a  book  ;  and 
that  until  these  forms  are  com- 
plied with,  the  party  is  not  to  be 
entitled  to  receive  any  profits  of 
the  shares,  or  to  act  as  proprietor. 
And  there  is  a  further  provision 
that  the  names  of  the  proprietors 
should  be  entered  in  a  book  to  be 
kept  for  that  purpose  by  the  clerk 
of  the  concern. 
The  provisions  of  the  Act  were 


not  complied  with,  an  mstrwnent 
of  transfer  to  the  Canal  Company 
alone  was  executed,  and  that  was 
delivered  to  the  clerk.  No  dupli- 
cate was  executed,  nor  entry  made 
of  the  execution  of  the  transfer, 
agreeably  with  the  provisions  of 
the  Act.  On  the  13th  of  February, 
1826,  a  commission  issued  against 
Dilworth  and  his  partners.  Lord 
Lyn^vrst,  C,  held  that  the  800 
shares  transferred  by  Dilworth  to 
the  Canal  Company  were  in  his 
order  and  disposition.  "  It  is  quite 
obvious,"  said  his  Lordship,  "as  I 
collect  from  the  transaction,  that 
it  never  was  intended  that  Dilworth 
should  cease  to  be  apparent  pro- 
prietor ;  it  was  intended  that  this 
should  be  a  mere  security  in  the 
hands  of  the  company,  to  be  made 
use  of  in  case  of  de&nlt  of  the 
treasurers,  and  not  otherwise.  It 
is  perfectly  clear,  therefore,  taking 
the  provision  of  the  Act  of  Parlia- 
ment and  the  trust-deed  together, 
that  during  the  whole  of  this 
period,  and  at  the  time  of  the 
bankruptcy,  Dilworth  was  entitled 
to  receive  the  dividends  on  his 
shares.  It  was  perfectly  clear  also, 
that  he  was  entitled  to  vote  as  a 
proprietor.  There  seems,  there- 
fore, as  far  as  the  public  are  con- 
cerned, to  have  been  no  altera- 
tion in  the  apparent  situation  of 
Dilworth  ;  he  had  originally  be^i 
a  proprietor  of  these  BOO  shares, 
receiving  the  dividends,  voting  as 
a  proprietor;  and  those  transac- 
tions which  took  place  between 
him  and  the  company  did  not  at 
all  vary  his  apparent  situation,  for 
he  was  still  on  the  books  of  the 
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company  as  a  proprietor.  There 
is  no  entry  made  of  his  having 
made  any  transfer  of  his  shares,  he 
was  still  entitled  to  receive  his 
dividends.  I  should,  therefore, 
think  he  had  the  order  and  dis- 
position of  this  property  as  apparent 
owner." 

Upon  appeal  to  Lord  Brottg- 
ham,  C,  it  was  argned,  on  be- 
half of  the  appellants,  that  the 
forms  required  by  the  Act  were 
required  merely  as  an  indenmity 
to  the  company,  and  were  inserted 
for  its  safety  alone;  that  if  ac- 
companied by  notice,  the  transfer 
though  informal  would  be  binding ; 
that  the  notice  was  complete,  inas- 
much as  the  company  was  at  one 
and  the  same  time  the  party  liable 
to  pay  the  dividends  on  the  shares, 
and  the  transferee  of  the  interest 
herein ;  and  that  any  person,  by 
inquiry  at  the  office  of  the  com- 
pany, might  have  ascertained 
who  was  the  true  owner.  Lord 
Braugham^  C,  however,  though 
without  giving  any  reasons, 
affirmed  the  decision  of  LordX^n^- 
hursiy  0. 

If  Ex  parte  The  Lancaster 
Canal  Company  can  only  be  sup- 
ported upon  the  ground  that 
notice  was  not  sufficient  to  take 
such  shares  out  of  the  order  and 
disposition  of  the  bankrupt,  be- 
cause a  legal  transfer  in  the  form 
required  by  the  Act  had  not  been 
executed,  it  can  scarcely  be  sup- 
ported either  by  principle  or  by 
authority. 

In  the  subsequent  case  of  Ex 
parte  Mastermany  2  Mont.  &  A. 
209,  the  owner  of  shares  in  an 


insurance  company  assigned  them 
by  way  of  mortgage,  but  the 
transfer  not  being  made  in  pur- 
suance of  the  clauses  in  the  deed 
of  settlement  of  the  company, 
the  shares  still  remained  in  the 
books  of  the  company  in  the  name 
of  the  assignor.  Notice,  however, 
of  the  transfer  having  been  duly 
given  to  the  company  before  the 
bankruptcy  of  the  assignor,  it  was 
held  by  the  Court  of  Bankruptcy 
that  the  shares  were  not  in  his 
reputed  ownership.  Sir  Oeorge 
Base  distinguished  the  case  Ex 
parte  The  Lancaster  Canal  Com- 
pany from  the  case  before  him, 
upon  the  ground  that  in  the 
former  case  the  company  was 
regulated  by  an  Act  of  Parliament, 
whereas  the  latter  case  was  a 
mere  joint-stock  company.  Lord 
Cranworth,  C,  however,  denies  this 
distinction  in  the  subsequent  case 
of  Ex  parte  Liitledale  In  re  Fearse^ 
6  De  G.  Mac.  &  G.  714,  726. 
There  in  1846,  Littledale  lent  a 
sum  of  money  to  Pearse  to  enable 
him  to  purchase  the  requisite 
amount  of  shares  in  two  public 
companies — The  East  and  W^t 
India  Dock  Company  and  the 
Imperial  Fire  Company — to  qualify 
him  for  the  office  of  director  in 
each,  and  Pearse  assigned  the 
shares  in  both  companies  in  which 
he  had  become  director  to  Little- 
dale  as  a  security  for  the  loan. 
The  qualification  for  the  office  of 
director  in  the  East  and  West 
India  Dock  Company  would  have 
been  lost  by  the  disposal  or  re- 
duction of  the  amount  of  that 
qualification,  and  the  provisions  of 
1 1 


Digitized  by 


Google 


482 


JOY   V.    CAMPBELL. 


the  deed  by  which  the  other 
compaDj  was  constituted,  required 
that  its  directors  should  be  pos- 
sessed of  or  entitled  to  the  requi- 
site amount  of  shares  in  their 
own  right.  The  assignment  was 
not  made  in  the  form  or  with  the 
formalities  required  by  the  Act  of 
Parliament,  incorporating  the  Dock 
Company,  or  by  the  company's 
deed  of  settlement  of  the  Imperial 
Fire  Assurance  Company.  Five 
days  only  before  Pearse  committed 
the  act  of  bankruptcy  upon  which 
he  was  adjudicated  bankrupt, 
Littledale  gave  notice  to  the 
directors  of  both  companies  of  the 
assignment  to  him.  There  was 
however,  no  binding  contract  which 
restrained  him  from  giving  notice 
whenever  ^e  might  think  right  so  to 
do.  At  the  time  of  his  bankruptcy 
Pearse  was  actually  a  director  of 
one  of  the  companies,  and  out  of 
office  by  rotation  in  the  other,  in 
which  probably  he  would  have 
been  re-elected.  It  was  held  by 
the  full  Court  of  Appeal  in  Chan- 
cery (dubifante  Knight  Bruce,  L.J.) 
that  the  shares  in  neither  company 
were  in  the  possession,  order,  or 
disposition  of  Pearse  at  the  time  of 
his  bankruptcy,  with  the  consent 
of  the  true  owner. 

The  judgment  of  Lord  Justice 
Turner,  which  clearly  distinguishes 
this  case  from  Ux  parte  The  Lan- 
caster Canal  Company  Re  Dtlworth, 
is  deserving  of  a  carefril  perusal. 
*'As  I  understand  the  transaction 
between  the  parties,"  said  his  Lord- 
ship, "it  was  simply  this: — Mr. 
Littledale  took  a  security  upon  the 
shares  of  Mr.  Peiurse  in  companies 


of  which  he  was  a  director.  He 
gave  no  immediate  notice  of  that 
security.  It  was  competent  to  him 
upon  the  contract  to  give  notice  of 
the  security  at  any  time  when  he 
thought  proper  to  do  so.  The 
effect  of  his  giving  the  notice 
would  be  at  once  to  determine 
Mr.  Pearse's  position  as  a  director 
of  these  companies.  Under  the 
circumstances  of  this  case,  it  does 
not  seem  to  me  that  if,  instantly 
upon  the  notice  being  given  by 
Mr.  Littledale,  a  bill  had  been  filed 
in  a  Court  of  Equity  against  Mr. 
Pearse,  to  compel  him  to  perfect 
the  legal  title  to  that  property 
which  had  been  equitably  trans- 
ferred by  the  contract  of  the  par- 
ties, it  would  have  been  competent 
to  Mr.  Pearse  to  resist  the  per- 
formance of  that  contract,  by  the 
transfer  of  the  legal  property,  upon 
the  ground  that  there  had  be^  a 
fraudulent  intention  on  the  part  of 
Mr.  Littledale  to  defeat  the  provi- 
sions of  the  Acts  of  Parliament. 

It  seems  to  me,  that  the 

effect  of  the  notice  given  to  the 
companies,  was  to  take  away  from 
Mr.  Pearse  the  capacity  of  dealing 
with  these  shares.  That  was  done 
at  the  instance  of  the  perscm  who 
had  the  security  upon  the  shares, 
and  who  had  become  the  true 
owner  of  them ;  and,  therefore, 
there  cannot,  as  I  think,  be  said 
to  be  a  holding  of  the  possession 
of  these  shares  by  the  bankrupt, 
with  the  consent  of  the  true  owna*. 

Some  cases  were  cited  in 

the  course  of  the  argument  which 
perhaps  it  may  be  material  to  dis- 
tinguish from  the  present.   I  refer 
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particularlj  to  the  case  of  Fx  parte 
The  Lancaster  Canal  Company  Re 
IHlworth  (1  Dea.  &  Ch.  411 ;  Mont. 
&  Bl.  94),  and  the  case  of  Nelson 
V.  The  London  Assurance  Company 
(2  Sim.  &  S.  292).  The  case  of 
jRe  Dilworihy  at  first  sight,  appears 
to  hare  some  bearing  npon  the 
question  before  ns,  bat  on  looking 
at  the  case  I  find  that  the  inten- 
tion of  the  security  was  this — that 
in  the  event  of  a  default  being 
committed  by  the  treasurer,  which 
default  had  not  been  and  never 
was  committed,  the  security  should 
beinforce.  But  what  was  the  conse- 
qu^ce  ?  that  the  Lancaster  Canal 
Company  could  not  file  a  Bill  in 
Equity,  for  the  purpose  of  *eflfectu- 
ating  ihsA  security,  until  the  de- 
fault had  been  committed.  It 
would  have  been  a  fraud  in  the 
Lancaster  Canal  Company  to  have 
set  up  as  against  Dilworth  any 
rights  under  the  a^greement  which 
had  been  entered  into  with  them 
when  there  had  been  no  de&ult 
on  the  part  of  Dilworth,  and  the 
effect,  therefore,  was  that  there 
was  no  charge  in  equity  upon  the 
shares,  by  virtue  of  the  transaction 
which  had  taken  place  between 
Mr.  Dilworth  and  the  Lancaster 
Canal  Company,  and  certainly  there 
was  none  at  law.  That^  therefore, 
was  a  case  in  which  the  party 
claiming  under  the  deposit  had  no 
right  either  at  law  or  in  equity. 
So  in  the  case  of  Nelson  v.  The 
London  Assurance  Society  (2  Sim. 
&  S.  292),  there  the  agreement 
between  the  parties  contained  this 
provision,' and  further  it  was  agreed 
that  until  there  should  be  some 


order  or  resolution  of  the  Court  of 
Directors  to  the  company,  it  should 
be  lawftd  for  each  of  those  persons 
to  receive  their  respective  salaries, 
and  the  dividends  upon  their  stock 
or  shares,  and  to  sell  and  transfer 
their  stock  or  shares.*  Therefore, 
until  the  order  and  resolution  of 
the  Company  was  made,  there  was 
no  capacity  on  the  part  of  those 
with  whom  the  contract  had  been 
entered  into,  to  enfoipe  that  con- 
tract in  equity.  Those  two  cases 
seem  to  me  to  be  clearly  distin- 
guishable from  the  present ;  and  I 
am  satisfied  that  in  maintaining 
the  decision  of  the  learned  Com- 
missioner, we  should  disturb  trans- 
actions which  have  taken  place 
and  are  constantly  taking  plac^ 
with  regai'd  to  property  of  this 
description,  and  that  we  should 
not  be  giving  that  effect  to  equit- 
able rights  which  we  are  bound  in 
bankruptcy,  administering  both 
law  and  equity,  to  give.** 

Lord  CranworOi,  C,  considered 
the  case  distinguishable  from  Ex 
parte  Lancaster^  upon  the  **  broad 
ground"  that  "it  was  clear  that 
no  notice  had  been  given  "  df  the 
assignment  in  that  case  up  to  the 
time  of  the  bankruptcy.  His  Lord- 
ship however  appears  to  have  been 
labouring  under  a  misapprehension, 
because  in  Ex  parte  Lancaster  the 
assignment  was  actually  made  to 
the  Canal  Company  and  deposited 
with  the  clerk;  they  must  there- 
fore have  had  notice  of  it. 

Upon  a  deposit  by  way  of  mort- 
gage of  shares,  even,  it  seems  al- 
though a  certain  form  is  required 
by  AcD  of  Parliament  for  their 
1  I  2 
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transfer,  they  will  be  taken  out 
of  the  order  and  disposition  of  the 
mortgagor  or  depositor,  by  proper 
notice  being  given  to  the  directors 
or  to  their  secretary  {Fx  parts 
Harrison^  8  Deac.  185  ;  Ex  parte 
Dobson,  2  Mont.  D.  <fe  De  G.  685  ; 
Ex  parte  Richardson,  3  Deac.  496 ; 
Ex  parte  EaynsTy  1  Bank.  &  Ins. 
Eep.  256) ;  otherwise  they  will  be 
considered  as  being  in  his  order 
and  disposition.  Ex  parts  Spencer^ 
1  Deac.  468  ;  Ex  parte  NutHngy  2 
Mont.  Deac.  &  De  G.  802  ;  Ex 
parts  Vallancsy  2  Deac.  354 ;  Oum^ 
ming  v.  Prescott,  2  Y.  &  C.  Exch. 
Ca.488 ;  Ex  parte  Stewart,  13W.R. 
(L.  C.)  356  ;  34  L.  J.  (Bk.)  6. 

Where  shares  of  a  companystand 
in  the  name  of  the  bankrupt,  who 
is  on  all  occasions  the  only  ap- 
parent owner,  and  has  possession 
of  the  certificates  of  the  shares, 
but  the  shares  belong  to  another, 
in  whose  favour  there  exists  a 
secret  declaration  of  trust,  the 
shares  will  be  in  the  reputed 
ownership  of  the  bankrupt.  Ex 
parte  Watkins,  2  Mont.  &  Ayrt. 
848;  1  Deac.  131,  reversing  S.  C.  1 
Mont.  &  Ayrt.  689 ;  4  Deac.  &  Ch. 
87.  See  also  Ex  parte  Ord,  1 
Deac.  166 ;  2  Mont.  &  Ayrt. 
724. 

Notice  to  a  company  should 
ordinarily  be  given  to  the  person 
appointed  for  that  purpose,  as  the 
secretary  or  managing  director,  for 
a  notice  to  any  other  oflRcer  of  the 
company  might  be  insufiicient. 
Ex  parts  Patch,  7  Jur.  820.  In 
re  Hennsssy,  2  Dr.  &  War.  555. 
Ex  parte  Watkins,  2  Mont.  &  Ayrt. 
848.    Ex  parte  Burhridge,  1  Dea. 


131,    Ex  parts  Nutting,  2  M.  D. 
&  D.  302. 

Where  the  person  who  mortgages 
shares  in  a  company  is  the  person 
to  whom  notice  is  in  ordinary  cases 
given,  the  notice  which  he  neces- 
sarily has  of  such  a  transaction  \& 
not  sufficient,  but  it  should  be  given 
to  the  company.  Thus  in  Exports 
SketchUy,  1  De  G.  &  Jo.  163,  a 
holder  of  shares  in  a  railway  com- 
pany, which  was  subject  to  the 
provisions  of  theCompanies Glauses 
Consolidation  Act,  1845,  was  one 
of  the  secretaries  of  the  company, 
and  a  solicitor.  He  borrowed 
money  of  a  client  on  a  deposit  of 
the  certificates  of  the  shares,  but 
no  further  notice  of  the  deposit 
was  given  to  the  company.  On 
the  solicitor  becoming  bankrupt^ 
it  was  held  by  the  Lords  Justices 
of  the  Court  of  Appeal  in  Chancery, 
that  the  shares  were  in  his  order 
and  disposition^with  the  consent  of 
the  owner,  his  client.  "  The  ques- 
tion," said  Lord  Justice  Turner, 
"is  whether  there  was  sufficient 
notice  to  the  company ;  and  I  am 
of  opinion  that  there  was  not 
Notices  of  this  description  operate 
not  only  to  prevent  the  property 
which  is  the  subject  of  the  notice 
being  disposed  of  without  ttie 
knowledge  of  the  person  by  whom 
or  on  whose  behalf  the  notice  is 
given,  but  also  to  prevent  injuiy 
to  other  persons  from  subsequent 
dealings  with  the  property  affected 
by  the  notice,  in  ignorance  of  the 
prior  claim  upon  it  It  is  the  duty 
therefore  of  the  person  by  whom 
or  on  whose  behalf  the  notice  is 
given,  to  take  care  that  it  reaches 
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the  person  who  has  the  control 
over  the  property  which  it  affects; 
and  this,  I  think,  cannot  be  said 
to  hare  been  done,  where,  there 
being  other  and  more  effectnal 
means  of  giying  notice,  it  has  been 
gwen  only  to  a  person  who  has  an 
interest  in  wWiholding  it  Lord 
St.  Leonards  has  intimated  a  strong 
opinion  to  that  effect  in  Ex  parte 
Hennessy  (2  Dm.  &  W.  55),  and 
I  agree  in  that  opinion.  Besides, 
in  this  case  I  think  there  was  no 
intention  to  give  notice  to  the 
company.  The  respondent  was 
dealing  with  the  bankrapt  as  his 
solicitor,  and  there  was  no  inten- 
tion that  the  company  shonld  be 
affected  by  that  dealing.  That  the 
bankrupt  was  bound,  by  his  posi- 
tion, to  give  notice  to  the  com- 
pany, cannot  affect  the  case." 

Suppose,  however,  that  a  director 
mortgages  his  shares  by  deposit, 
will  the  notice  which  he  neces- 
fian'ly  has  of  the  transaction  be 
sufficient  to  take  the  case  out  of 
his  order  and  disposition  ?  It 
would  seem  from  the  case  oiBroume 
T.  Savage^  4  Drew,  635,  ante,  p.  474, 
(which,  however,  was  a  case  where 
there  were  several  trustees),  that 
it  would  not,  because  it  would — 
as  laid  down  by  Kmckrsley,  V.-C. 
— ^be  his  interest  to  conceal  the 
transactionfromthe  other  directors. 

It  has,  however,  been  decided, 
that  where  all  the  directors  of  a 
joint  stock  company,  one  of  whom 
was  both  manager  and  secretary, 
and  being  all  the  persons  to  whom 
notice  should  be  given,  have  made 
a  joint  deposit  of  their  shares,  that 
such  transaction  constitutes  suffi- 


cient notice  to  take  such  shares 
out  of  the  order  and  disposition 
of  the  depositors  upon  their  bank- 
ruptey,  although  it  is  obvious  in 
such  a  case  that  there  was  no  inde- 
pendent third  party  who  could  have 
prevented  them  dealing  with  the 
shares.  See  Ex  parte  Stewart  lie 
Shelley,  13  W.  R.  356  ;  34  L.  J. 
(Bk.)6;'llJur.(N.S.)25. 

It  has  been  held  until  recently, 
though  not  without  some  conflict 
of  authorities,  that  the  doctrine  of 
reputed  ownership  was  applicable 
to  cases  where  a  secret  partner  left 
goods  and  chattels  belonging  to 
the  firm  in  the  order  and  dispo- 
sition of  the  ostensible   partner. 
See  Ex  parte  Enderby,  2  B.  &  C. 
389.    There  A.  and  B.  were  part- 
ners, but  the  whole  of  the  business 
was  carried  on  in  the  name  of  A. 
alone,  B.  never  appearing  to  the 
world  as  a  partner;  and  at  the 
dissolution  of  the  partnership  by 
effluxion  of  time,  all  the  partner- 
ship stock  and  effects,  by  agree- 
ment between  them,  were  left  in 
A.'s  hands,  who  was  to   receive 
and  pay  all  the  debts  due  to  and 
from  the  concern,  and  to  repay, 
by  instalments,  the  capital  brought 
in  by  B.    The  business  was  carried 
on  by  A.  for  a  year  and  a  half  the 
same  as  before,  when  he  became 
bankrupt.      It  was  held  by  the 
Court  of  King's  Bench,  that  all 
the  partnership  property  and  ef- 
fecte  so  left  in  A.'s  hands,  and  also 
the  debts  due  to  the  concern,  were 
in  his  order  and  disposition.    See 
also  Ex  parte  Dyster,  2  Rose,  256 ; 
ExparteJennmgs  BeStarkey,  Mont. 
45 ;  Smith  v.  Watson,  2  B.  &  C. 
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401 ;  Ex  parte  Chuck,  8  Bing.  469, 
472;  overruling  the  case  of  Cald- 
well  V.  Oregoryj  1  Price,  119.  In 
the  recent  case,  however,  of  Rey- 
nolds  Y.  Bowley,  2  Law  Eep.  (Q.B.) 
474,  in  the  Exchequer  Chamber, 
reversing  S.  C.  in  the  CJourt  of 
Queen's  Bench,  2  Law  Rep.  (Q.B.) 
41,  it  was  held  that  where  one 
partner  allows  the  other  hand  fids 
to  carry  on  the  business  ostensibly 
as  his  own,  on  the  bankruptcy  of 
the  latter  the  share  of  the  dormant 
partner,  in  the  partnership  stock  in 
trade,  cannot  be  dealt  with  as  being 
in  the  possession,  order  or  dispo- 
sition of  the  bankrupt,  with  the 
consent  of  the  true  owner.  This 
is  put  in  a  very  clear  light  by  Kelly, 
C.  B.,  in  his  able  and  convincing 
judgment  His  Lordship,  after 
referring  to  the  case  of  Ex  parte 
Dyster,  2  Rose,  256  ;  Ex  parte 
Enderhy,  2  B.  &  C.  889  ;  and 
Smith  V.  Watson,  lb.  401,  as  ad- 
verse  to  the  judgment  he  was 
about  to  deliver,  and  referring  to 
Joy  V.  Campbell,  1  S.  &  Lef.  336, 
ante,  p.  446  ;  and  to  the  decision  of 
Coldwell  V.  Gregory,  1  Price,  119, 
in  the  Court  of  Exchequer,  as  autho- 
rities in  support  of  it,  adds : — "We 
have,  besides  that,  not  a  direct  de- 
cision, but  the  high  and  clear 
authority  of  Parke,  B.,  in  deliver- 
ing the  judgment  of  the  Court  of 
Exchequer,  in  Load  v.  Oreer^  15 
M.  &  W.  223,  where  the  proposi- 
tion is  clearly  pointed  out  which, 
I  think,  lies  at  the  very  root  of 
this  question,  and  is  fatal  to  the 
argument  urged  for  the  defen- 
dants, viz.  that  the  apparent  owner 
must  be  one  person,  the  true  otcmer 


he  another  person.  .  .  .  The  ques- 
tion that  arises  is  this : — Had  the 
bankrupt,  when  he  had  possession 
as  ostensible  partner  in  a  copart- 
nership in  which  there  is  also  a 
dormant  partner,  possession  of  the 
partnership  efiPects  by  the  consent 
and  permission  of  the  true  owner  ? 
Now,  if  (as  Parke,  B.,  observes) 
the  reputed  owner  who  has  the 
actual  possession  must  be  one 
person,  and  the  true  owner  must 
be  another,  if  in  truth  the  goods 
must  belong  to  one  person,  and 
the  true  owner  of  those  goods  of 
his  own  free  will  and  consent 
permit  another,  not  the  owner,  to 
appear  to  the  world  as  the  reputed 
owner  of  them,  how  can  the  an- 
swer be  in  the  affirmative  ?  We 
find  here  (ue.  in  section  125),  that 
the  words  are,  "by  consent  and 
permission  of  the  true  owner,  has 
in  his  possession,  order  or  dispo- 
sition." The  bankrupt  was  the 
true  owner  himself ;  he  was  as 
much  the  true  owner  of  these 
goods  as  the  plaintiff  was  ;  and 
when  we  come  to  look  at  the 
actual  facts,  and  the  legal  effect 
of  them,  we  find  that  he  had  pos- 
session of  those  goods,  not  by  the 
consent  of  any  other  person,  or  by 
the  consent  of  the  plaintiff,  but  in 
his  own  right,  and  by  virtue  of  a 
contract,  to  which,  indeed,  the  plain- 
tiff also  was  a  party,  and  to  which 
the  bankrupt  also  was  a  party,  and 
which  vested  in  him  exactly  the 
same  description  of  ownership,  or 
joint  ownership,  that  the  plaintiff 
himself  possessed.  The  language 
of  the  statute  seems  to  point  to 
this,  a  state  of  things  in  which 
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the  owner  of  the  property  allows 
the  property  to  remain  in  the  pos- 
seseion  of  another  person,  so  that 
the  other  person  appears  to  be  the 
owner,  although  not  himself  the 
true  owner.  But  it  also  implies 
a  power  in  the  true  owner  to  re- 
sume his  rights,  to  resume  pos- 
session of  the  property  of  which 
he  is  the  owner,  to  take  it  out  of 
the  possession  of  the  person  to 
whom  he  may  hare  entrusted  it,  and 
which  therefore  shows  that  he  is 
the  true  owner,  and  the  other  per- 
son only  the  apparent  owner. 
Whereas,  look  at  the  case  existing 
here :  this  is  the  case  of  a  part- 
nership which  commenced  some 
years  from  the  time  when  the 
bankruptcy  occurred.  If  the  plain- 
tiff, who  was  the  joint  owner  of 
this  property  together  with  the 
bankrupt,  and  who  only  permitted 
it  to  be  in  possession  of  the 
bankrupt  by  virtue  of  an  ordinary 
partnership  deed,  had  desired  at 
any  time  to  prevent  these  goods 
passing  into  the  hands  of  her  bro- 
ther, in  case  he  became  bankrupt^ 
she  had  no  power  to  do  so.  No- 
thing can  be  held  by  one  person 
with  the  consent  of  another  which 
the  other  has  no  power  by  law, 
from  the  nature  of  the  contract^ 
to  interfere  with,  or  take  posses- 
sion of.  Looking  to  the  language 
of  this  statute,  it  appears  to  me 
that  the  bankrupt  held  these  goods 
in  hia  own  right ;  he  had  been  the 
joint  owner  of  them  together  with 
another  person  for  more  than  three 
years  before  the  bankruptcy,  he 
was  carrying  on  business  by  means 
of  those    and   other  partnership 


effects,  and  was  possessed  of  them 
under  a  perfectly  honest  and  law- 
ful contract  of  partnership  entirely 
in  his  own  right.  His  possession 
could  no  more  be  disturbed  by  the 
person  who  is  said  to  be  the  true 
owner  of  them  than  her  possession 
could  have  been  disturbed  by  him. 
It  seems  to  me  that  the  statute 
cannot  apply  to  a  case  in  which 
there  is  a  joint  ownership,  even 
without  a  joint  possession,  where 
there  is  a  joint  ownership  under  a 
clear  and  bond /ide  contract  of 
copartnership  in  which  no  other 
consent  is  given  by  the  dormant 
partner  to  the  possession  of  the 
ostensible  partner  than  that  which 
results  from  the  contract  of  part- 
nership, which,  therefore,  clothes 
both  of  the  parties  with  an  equal 
and  joint  right  of  possession,  and 
which  neither  party  is  at  liberty 
by  law  to  disturb." 

The  doctrine,  however,  of  re- 
puted ownership  will  apply  where 
one  of  two  partners  allows  goods 
and  chattels  of  his  own  to  be  used 
as  partnership  property.  Expart$ 
Marsy  1  Deac.  16  ;  JSx  parte  Ar- 
baumy  1  De  €rex,  359  ;  Iko  parte 
Davenport,  Mont.  &  B.  165. 

But  the  doctrine  is  not  appli- 
cable where  there  has  been  an 
absolute  assignment  to  the  partner 
in  possession  of  the  goods,  because 
there  he  is  the  real  owner  {Ex 
parte  Oumey,  13  L.  J.  (N.  S.), 
Bank.  Bep.,  17  ;  and  see  Expa/rte 
Wood,  1  De  Gex,  134;  In  re 
Brewster,  22  L.  J.  (N.  S.),  62 
Bank.  Rep.),  nor  where  two  per- 
sons being  joint  owners  of  goods 
and  chattels,    on  one    becoming 
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bankrupt,  sach  goods  and  chattels 
are  in  the  possession  of  the  otJier. 
Ex  parte  Vardon,  2  Mont  D.  &  D. 
694. 

Where  the  goods  and  chattels 
are  vested  in  trustees,  notice 
should  be  given  to  them  of  the 
assignment.  Matthews  t.  Oahl^ 
15  Sim.  51  ;  Ex  parte  Smyth,  3 
M.  D.  &  D.  687. 

Where  a  fiind  in  the  Court  of 
Chanceiy  is  assigned,  a  stop  order 
should  be  obtained  by  the  assignee 
to  take  it  out  of  the  order  and  dis- 
position of  the  assignor.  Ba/rtlett 
V.  BartUtt,  1  De  Gex  &  Jo.  127. 
See  cases  collected,  2  Lead.  Gas. 
Eq.  734.    3rd  ed. 

But  unless  that  which  is  the 
subject  of  the  assignment  is  a 
share  of  or  an  interest  in  or  a 
charge  on  a  trust  fond,  it  is  not 
necessary  to  give  notice  to  the 
trustee  or  to  obtain  a  stop  order. 
See  Lord  v.  Colvin,  2  Drew.  &  Sm. 
82.  There  the  solicitor  to  a  party 
in  a  suit  assigned  the  costs  due 
and  to  become  due  to  him  in  the 
suit,  and  subsequently  became  in- 
solvent ;  and  an  order  was  after' 
wards  made  for  the  payment  of  the 
costs  out  of  a  ftmd  in  the  Court, 
and  the  provisional  assignee  in 
insolvency  of  the  solicitor  claimed 
the  costs,  as  against  a  person  to 
whom  they  had  been  assigned  as 
being  in  the  order  and  disposition 
of  the  insolvent,  upon  the  ground 
that,  though  notice  of  the  assign- 
ment had  been  given  to  the  solicitor 
for  the  plaintiff  in  the  suit,  no  stop 
order  had  been  obtained  on  the  fund 
in  Court.  It  was  held  by  Sir  i2.  7. 
Kmdersley,  V.-C,  that  it  was  unne- 


cessaiy  for  the  assignee  to  have  ob- 
tained any  stop  order,  inasmuch  as 
at  the  respective  times  when  Uie 
assignment  and  the  insolvency  took 
place  previous  to  the  order  for  tiie 
payment  of  the  costs,  the  solicitor 
had  no  charge  or  lien  on  the  fund 
in  Court,  and  •that  therefore  fhej 
were  not  in  the  order  and  disposi- 
tion of  the  insolvent  so  as  to  pass 
to  his  assignees  in  insolvency. 

Notice  to  an  executor  of  an  as- 
signment of  a  fund,  part  of  his 
testator's  estate,  paid  into  Courts 
in  a  suit  for  the  administration  of 
the  estate,  or  under  the  '*  Trustee 
Relief  Act,"  will  be  sufficient  for 
that  purpose  without  a  stop  order 
(Thompson  v.  Tompkins^ 2  Drew.  & 
Sm.  8).  If  indeed  any  subsequent 
encumbrancer  gets  a  stop  order  be- 
fore such  notice  is  given,  such  stop 
order  takes  priority.  Per  Km- 
dersley,  V.-C,  in  Than^son  v. 
Tompkins,  2  Drew.  &  Sm.  20. 

If  the  right  to  publish  a  news- 
paper be  assigned  by  way  of  mort- 
gage, it  seems  that  the  proper  way 
to  take  it  out  of  the  reputed  owner- 
ship clause  would  be  to  give  notice 
of  the  assignment  at  the  Stamp 
Office,  where  the  proprietorship 
of  the  newspaper  is  roistered. 
Ex  parte  Foss,  2  De  G.  &  J.  230  ; 
and  see  5  Jarm.  Byth.  269, 
3rded. 

3.  What  is  meant  by  the  Consent 
and  Permission  of  the  true  Owner. 
— The  meaning  of  that  part  of  the 
clause  referring  to  goods  and  chat- 
tels in  the  possession,  order,  or 
disposition  of  the  bankrupt,  "with 
the  consent  and  permission  of  the 
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tfne  owner,  is  well  explained  in  the 
principal  case  of  Joy  v.  Campbell 
(ante,  p.  452),  riz.  that  it  is  where 
a  person  who  is  not  the  owner  to 
whom  the  chattels  do  not  properly 
belong,  and  who  onght  not  to  have 
them,  is  permitted  by  the  owner, 
nnconscientioosly  as  the  act  sup- 
poses, to  have  such  order  and  dis- 
position. 

The  first  question  which  gene- 
rally arises  indiscossing  this  ques- 
tion is,  Who  is  the  true  owner  ?  It 
is  dear  that  the  person  who  is  the 
purchaser  or  even  the  mortgagee 
of  goods  is  the  true  owner.  Ryall 
V.  RmUs,  1  Ves.  348 ;  1  Atk.  165  ; 
2  Lead.  Cas.  Eq.  8rd  ed. 

The  assignee  of  a  bankrupt  Is 
the  true  owner  of  his  "  goods  and 
chattels  ;"  where  therefore  he  per- 
mitted them  to  remain  in  the  order 
and  disposition  of  the  bankrupt  as 
reputed  owner,  they  have  been  held 
liable  to  be  seized  upon  a  subse- 
quent insolvency  by  the  assignee 
of  the  Insolvent  Debtors'  Court. 
ButUr  V.  Eobson,  4  Bing.  N.  C. 
290;  5  Scott,*  824.  See  also  Ex 
parte  JungnUchad^  2  Mont.  D.  & 
De  Q.  471 ;  Ex  parte  ButUr,  ib.  p. 
781. 

But  in  such  a  case,  if  the  true 
owner  has  no  knowledge  of  or 
means  of  knowing  the  bankrupt's 
interest,  consent  on  his  part  cannot 
be  implied.  Therefore  where  a 
bankrupt,  upon  the  occasion  of  a 
previous  insolvency,  suppressed  the 
circumstance  of  his  being  entitled 
to  a  reversionary  interest  in  a 
l^acy,  and  excluded  it  fix>m  his 
schedule,  and  it  did  not  appear  that 
the  assignee  in  insolvency  had  any 


knowledge  of  that  circumstance, 
the  latter  was  held  by  Sir  W.  Page 
Woody  V.-C,  to  be  entitled  not- 
withstanding his  title  had  not  been 
perfected  by  notice  to  the  trustee, 
his  Honour  being  of  opinion  under 
the  circumstances  that  there  were 
no  laches  on  his  part  {In  re  Raw- 
hone's  Trust,  3  K.  &  J.  476) ;  but 
it  seems  that  laches  on  the  part  of 
the  assignee  in  insolvency  would 
have  been  equivalent  to  consent 
within  the  meaning  of  the  rule. 

n. 

Where  however  a  bankrupt  had 
agreed  to  pay  his  creditors  in  full, 
and  gave  bills  for  the  amount^  and 
the  creditors  executed  a  power  of 
attorney  to  one  A.  B.  to  receive 
their  dividends  for  the  bankrupt's 
use  ;  the  bills  not  being  paid,  it 
was  held  by  the  Court  of  Review 
that  the  creditors,  and  not  A.  B., 
were  entitled  to  the  dividends, 
and  a  second  commission  having 
issued,  that  the  dividends  were  not 
in  the  reputed  ownership  of  the 
bankrupt.  Ex  parte  Smither,  3 
Mont.  &  Ayrt.  693. 

A  trustee  having  the  legal  right 
to  the  possession  of  the  property, 
and  the  power  of  dealing  with  it, 
will  be  considered  as  the  "true 
owner,"  so  that  his  consent  and 
permission  "  will  be  sufficient  al- 
though his  cestui  que  trusts  be 
infants."  Ex  parte  Dale,  Buck, 
365  ;  see  also  Darby  v.  Smith,  8 
T.  E.  82.  An  able  writer  however 
has  expressed  a  different  opinion, 
observing  that  "  whether  the  per- 
mission of  a  bare  trustee  can  be 
said  to  be  that  of  the  *true  owner,' 
to  the  prejudice  of  innocent  cestuis 
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que  trusty  is  a  qnegtion  of  some 
diflSculty,  but  which  upon  principle 
should,  it  is  conceived,  be  answered 
in  the  negative."  Lewin  on  Trus- 
tees, 278,  drd  ed. ;  and  see  cases 
there  cited. 

A  cestui  qus  trust  absolutely  en- 
titled is,  it  seems,  the  trae  owner, 
so  that  if  he  leaves  the  goods  and 
chattels  to  which  he  is  entitled  in 
the  possession  of  the  trustee,  they 
will  be  considered  as  being  in  his 
reputed  ownership.  Ex  parte  Bur^ 
bridge,  1  Deac.  131 ;  4  Deac.  & 
Ch.  87. 

A  true  owner  in  order  to  give 
consent  must  have  a  capacity  for 
doing  so ;  hence  as  infents  cannot 
give  consent^  goods  and  chattels 
belcmging  to  them  in  possession  of 
a  party  who  becomes  bankrupt  will 
not  be  considered  in  his  reputed 
ownership.  Viner  v.  CadeU^  8 
Esp.  88. 

The  goods  of  a  woman  married 
to  and  living  as  wife  with  a  person 
who  becomes  bankrupt  or  insol- 
vent, he  having  a  former  wife  living, 
would  not,  it  seems,  pass  to  his 
assignees  (although  such  goods 
were  in  his  possession)  if  she  were 
ignorant  of  the  former  marriage. 
But  if  she  allowed  him  the  control 
and  management  of  her  property 
after  discovery  of  the  former  mar- 
riage, such  property  would,  as  is 
laid  down  in  the  principal  case  of 
Mace  V.  CkuleUy  pass  to  his  assig- 
nees. Miller  v.  Demetz,  1  Mood.  <& 
Rob.  479. 

Assuming  the  real  owner  to  have 
a  capacity  to  consent^  it  must  ap- 
pear that  the  bankrupt  had  pos- 
session with  such  consent.    Thus 


in  Ex  parte  Bell,  1  De  Gex,  577, 
some  oil  merchants  gave  a  lien  on 
oil  belonging  to  them  in  the  hands 
of  other  persons  to  a  creditor, 
who,  trusting  to  an  incorrect  re- 
presentation of  the  oil  merchants, 
delayed  taking  possession  or  giving 
notice  of  lien,  and  the  merchants 
repossessed  themselves  of  the  oil, 
mixed  it  with  their  general  stock, 
and  became  bankrupt.  It  was 
held  by  Sir  J.  L.  K.  Bruce,  V.-O, 
that  the  lien  was  good,  and  that 
the  oil  was  not  in  the  order  and 
disposition  of  the  bankrupts  with 
the  consent  of  the  true  owners. 

Upon  the  same  principle,  in  Load 
V.  Oreen,  16  M.  &  W.  216,  where 
a  person  bought  goods  from  the 
plaintiff  with  the  fhiudulent  in- 
tention of  never  paying  for  them, 
and  kept  them  until  his  bankruptcy, 
it  was  held  by  the  Court  of  Ex- 
chequer, that  the  goods  were  not 
in  tiie  possession,  order,  and  dis- 
position of  the  purchaser  with  the 
consent  of  the  true  owner.  "  In 
order,"  said  Parke,  B.,  "  to  bring 
the  case  within  the  statute,  there 
must  be  areal  owner,  distinct  fh)m 
an  apparent  owner,  and  the  real 
owner  must  consent  to  the  apparent 
ownership  (M^ucA;  but  in  this  case 
the  plaintiffs  never  did  consent  to 
the  apparent  ownership  as  such; 
they  never  contemplated  the  per- 
mitting the  bankrupt  to  obtain  a 
credit  by  means  of  the  possession 
and  apparent  ownership  of  pro- 
perty which  really  did  not  belong 
to  him.  They  intended  to  part 
with  the  property  itself  and  to 
divest  themselves  altogether  of  all 
right  to  it ;  and  although,  in  con- 
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sequence  of  the  bankrupt's  fraud 
upon  them,  they  had  a  right  to 
uinal  the  contract,  and  be  agam 
the  real  owners,  that  right  they 
did  not  exercise  until  after  the 
bankruptcy;  and  consequently  at 
the  time  of  the  act  of  bankruptcy 
(upon  which  the  title  of  the  as- 
signees depends)  the  bankrupt 
was  not  apparent  owner,  but  real 
owner,  and  the  statute  does  not 
apply.  It  is  to  be  understood 
that  these  observations  are  not 
meant  to  affect  that  class  of  cases 
in  which  the  real  owner  gives, 
not  the  possession  only,  but  an 
interest  to  the  bankrupt,  as  where 
he  leaves  the  goods,  under  such 
circumstances  as  that  the  posses- 
sion will  necessarily,  according  to 
the  habits  of  society,  carry  with  it 
the  repute  of  absolute  ownership. 
These  cases  proceed  upon  the  prin- 
ciple that  the  true  owner  does  con- 
sent to  an  apparent  ownership  in 
the  bankrupt  contrary  to  the  truth, 
because  that  is  the  natural  result 
of  the  consent  which  he  gives. 
Whether  or  not  this  peculiar  case 
would  have  Mien  within  the  statute 
if  the  plaintiffs  had  discovered  the 
fraud  long  before  the  act  of  bank- 
ruptcy, and  omitted,  for  an  un- 
reasonable time  before  that  period, 
to  avail  themselves  of  the  right  to 
rescind  the  contract,  is  no  question 
in  the  present  case  ;  for  the  act  of 
bankruptcy  followed  the  sale  and 
delivery  within  a  short  time."  See 
Ex  parts  Oawatiy  25  L.  J.  Bank. 
1;  Exparte(jhaves^2bli.3.^2jik. 
53. 

In  Smiih  v.   Budsariy  6  B.  & 
S.  431,  T.  M.  Hudson,  the  defend- 


ant, on  the  3rd  of  November, 
1863,  entered  into  a  verbal  con- 
tract with  Willden  to  sell  him 
48J  quarters  of  barley  at  355.  per 
quarter.  The  sale  was  by  sample, 
and  the  bulk  was  taken,  on 
November  7th,  by  the  defendant 
to  the  SwafiPham  Railway  Station, 
and  left  therewith  a  delivery  note— 
"  Great  Eastern  Bailway.  To  the 
Station  Master,  Swaffham  Station. 
Receive  97  combs  of  barley,  con- 
signed to  the  order  of  Mr.  Willden, 
from  T.  M.  Hudson,  Charges.** 
It  is  the  custom  of  the  trade  for 
the  buyer  to  compare  the  sample 
with  the  bulk  as  delivered,  and  if 
the  examination  is  not  satisfactory 
to  strike  it,  i.  «.,  either  refuse  to 
accept  it,  or  allow  it  to  remain  the 
property  of  the  vendor;  and  it 
was  in  the  power  of  Willden  to 
strike  the  com  if  it  had  not  proved 
according  to  sample.  On  Novem- 
ber the  9th  Willden  was  adjudi- 
cated a  bankrupt,  and  on  the  11th 
the  defendant  gave  notice  to  the 
Station  Master  not  to  deliver  the 
com  to  the  bankrapt  or  to  his 
assignees,  or  any  other  person, 
without  his  written  consent^  which 
the  Station  Master  promised.  At 
the  time  of  the  notice  the  bankrapt 
had  given  no  order  or  direction 
respecting  the  com,  nor  had  he 
examined  it  to  see  whether  the 
bulk  corresponded  with  the  sample, 
nor  had  he  given  any  notice  to 
the  defendant  that  he  accepted  or 
declined  it.  On  the  1st  December 
the  assignees  of  Willden  claimed 
the  com.  On  the  5th  the  Railway 
Company  on  an  indemnity  from 
the  defendant  delivered  it  to  him. 
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In  an  action  by  the  assignees  to 
recover  the  valne  of  the  corn, 
it  was  held  that  there  was  no 
acceptance  of  the  goods  snf&cient 
to  satisfy  the  7th  section  of  the 
Statute  of  Frauds,  and  also  that 
Willden,  at  the  time  he  became 
bankrupt,  had  not  the  com  in  his 
possession,  order,  or  disposition  as 
reputed  owner  with  the  consent 
and  permission  of  the  true  owner. 
"  My  judgment,"  sdd  Black' 
bum,  J.,  "rests  on  the  ground 
that  there  was  not  and  could  not 
be  a  subsequent  acceptance  of  the 
goods,  and,  there  being  nothing  to 
bind  the  contract  under  the 
Statute  of  Frauds,  they  remained 
the  goods  of  the  defendant.  As 
to  the  last  point  I  entertained 
some  doubts,  but  the  judgment  in 
Load  V.  6frem  (15  M.  &  W.  216) 
satisfies  me  that  goods  do  not  pass 
to  the  assignees  as  in  the  order  and 
disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  unless  it  is 
a  case  in  which  the  true  owner 
consents  that  the  other  party  shall 
be  reputed  owner,  not  being  the 
true  owner.  What  the  defendant 
assented  to  do  was  that  the  bank- 
rupt should,  as  soon  as  he  had 
accepted  the  goods,  have  them  as 
true  owner.  This  was  not  in 
fraud  of  the  bankrupt  law,  nor 
what  the  bankrupt  law  contem- 
plated. The  defendant  intended 
the  vendee  to  be  the  true  owner, 
and  therefore  there  was  no  ap- 
parent ownership." 

So  where  goods  sold  to  a  person 
who  afterwards  becomes  bankrupt 
are  stopped  in  trarmtu,  they  will 
not  come  within  the  reputedowner- 


ship  clause,  because  it  refers  to 
cases  where  the  bankrapt  shall, 
"  by  consent  and  permission  of  the 
true  owner,"  have  goods  in  big 
possesion;  whereas  in  the  case 
before  mentioned,  the  bankrapt,  if 
he  has  possession,  is  himself  the 
true  owner,  under  the  contract  of 
sale.  Toumley  v.  Crump^  5  Nev. 
&  Mann.  606  ;  4  Ad.  &  Ell  58. 

Ooods  will  not  be  deemed  to  be 
in  the  possession  of  a  trader  with 
the  consent  of  the  true  owner,  if 
the  latter  takes  every  possible  pains 
to  obtain  possession  of  them.  Thus 
in  Belcher  v.  Bellamy^  2  Excheq. 
803,  Hawkins,  who  resided  in 
Australia,  being  indebted  to  Haa- 
nen  in  the  sum  of  £771.  Zs.  ^^ 
the  latter  on  the  8th  of  January, 
1844,  bond  fide  and  for  valuable 
consideration,  assigned  the  debt  to 
^Winsland,  and  on  the  22nd  of 
January  joined  Winsland  in  a  letter 
notifying  to  Hawkins  the  assign- 
ment, and  requiring  him  to  pay 
the  debt  to  Winsland.  This  letter 
was  posted  on  the  1st  of  February, 
1844,  in  the  ordinary  way  in  which 
letters  to  New  South  Wales  are 
posted,  and  could  not  have  reached 
Australia  before  the  IQth  of  Feb- 
ruary, on  which  day  a  fiat  in  bank- 
ruptcy was  issued  against  Hannen. 
On  the  29th  of  January,  1844^ 
Hawkins  remitted  by  letter  £50, 
which  was  received  after  the  fiat, 
and  delivered  over  to  Winsland* 
The  assignees  of  Hannen  having 
sued  Winsland  for  the  amount,  it 
was  held  by  the  Court  of  Exchequer 
that  Winsland  having  taken  every 
possible  step  to  obtain  possession 
of  the  debt,  it  oould  not  be  said  to 
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remam  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent 
of  the  true  owner.  **A  person 
purchasing  a  chose  in  action/'  ob- 
served Eolfe,  B.,  "is  considered  to 
leave  it  in  the  possession  of  the 
debtor,  unless  he  is  active  and 
gives  notice ;  although,  if  he  takes 
every  possible  step  to  give  notice, 
and  the  debt  nevertheless  remains 
in  the  possession  of  the  bankrupt, 
it  does  not  so  remain  with  the  con- 
sent and  permission  of  the  pur- 
chaser. If,  as  was  suggested  by 
Mr.  Bramwell,  he  does  not  give 
notice  for  three  months,  during 
that  period  the  debt  remains  in 
the  order  and  disposition  of  the 
debtor ;  but  the  moment  he  gives 
notice,  it  is  otherwise ;  and  the 
£act,  that  many  months  must  elapse 
before  the  notice  can  take  effect, 
does  not  alter  the  case.'' 

So  notice  given  of  a  previous  as- 
signment of  shares  in  a  public  com- 
pany before  the  act  of  bankruptcy 
will  be  sufficient  to  take  the  shares 
out  of  the  reputed  ownership  of  the 
assignor.  Ex  parte  LiUUdaUy  6 
De  G.  Mac.  &  G.  714. 

Upon  the  same  principle,  in 
Broum  v.  Heathcote,  1  Atk.  160, 
a  debtor  having  assigned  to  his 
creditor  certain  goods  in  two  ships 
then  at  sea,  and  delivered  to  him 
the  bills  of  lading  and  invoice  ;  and 
the  debtor  having  become  bank- 
rupt, it  was  held  by  Lord  Hard- 
uneke,  C,  that  as  everything  which 
could  show  a  right  to  the  goods 
had  been  delivered  over  to  the 
creditor,  the  bankrupt  could  not 
be  said  to  have  the  order  and  dis- 
position of  the  goods  with  the  con- 


sent of  the  true  owner.  See  also 
CarruthersY,  Payney  5Bingh.270, 
277 ;  Acraman  v.  Bates,  2  EIL  & 
Ell.  456. 

Ai.  As  to  the  Time  at  which 
Goods  and  Chattels  mmt  he  in  (he 
Possession  of  the  Bankrupt  to  come 
within  the  Clause. — In  order  to 
bring  a  case  within  the  clause,  the 
possession  of  the  reputed  owner, 
with  the  consent  and  permission  of 
the  true  owner,  must  continue  up 
"to  the  time  he  becomes  bank- 
rupt," and  by  that  is  meant  the 
time  of  the  committing  of  any  act 
of  bankruptcy  capable  of  support- 
ing the  adjudication,  though  such 
act  be  prior  to  the  act  on  which 
the  adjudication  is  founded.  Lyon 
V.  Weldon,  2  Bing.  834  ;  9  Moore, 
629  ;  Fawcett  v.  Feame,  6  Q.  B. 
20 ;  Stansfeld  v.  Ouhitt,  2  De  G. 
&  Jo.  222 ;  Price  v.  Groom,  2  Exch. 
542  ;  Ex  parte  Marjorihanhs,  1  De 
Gex,  466;  Morris  v.  Cannan, 
8  Jur.  (N.S.)653. 

It  must  however  be  remembered 
that  where  the  true  owner  takes 
goods  out  of  the  "possession,  order, 
or  disposition  of  a  bankrupt,  after 
a  secret  act  of  bankruptcy,  but 
before  the  date  of  the  fiat,  or  the 
filing  of  the  petition,  the  true 
owner  may  retain  such  goods, 
under  the  133rd  section  of  12  & 
13  Vict.  c.  106."  See  Ex  parte 
Smith,  In  re  Styan,  2  M.  D.  & 
De  G.  213,  219 ;  Parimte  v.  Pm- 
nell,  2  M.  &  Rob.  517  :  Ex  parte 
MarjorihanhSy  1  De  G.  466  ;  Toung 
V.  Hope,  2  Exch.  105  ;  Ex  parte 
Dohson,  2  M.  D.  &  D.  685  ;  Bum 
V.  Carvalho,  4  M.  &  Or.  690.    In 
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the  recent  case  of  Ordham  v. 
Furler,  14  C.  B.  155,  MauU,  J., 
made  the  following  important 
observations  on  the  construction 
of  this  section  : — "  It  seems  to 
me  that  the  goods  in  this  case, 
not  being  in  the  possession,  order, 
or  disposition  of  the  bankrupt 
at  the  time  of  the  filing  of 
the  petition,  and  the  true  owner 
not  having  notice  of  any  act  of 
hankruptcf/y  they  are  remitted  to 
the  situation  they  would  have  been 
in  before  ihe  act,  if  they  had 
ceased  to  be  in  the  possession  of 
the  bankrupt  before  an  act  of  bank- 
ruptcy. It  was  thought,  and  justly 
thought,  to  be  hard  against  the 
true  owner  of  goods,  where  he  had 
bond  fide  allowed  the  trader  to  have 
the  possession,  order,  or  disposi- 
tion of  them,  that  they  should  be 
taken  away  from  him,  and  disposed 
of  for  the  benefit  of  the  creditors, 
merely  because  he  had  not  been 
churlishlystrict  innot  allowingany- 
body  to  use  the  goods  but  himself. 
It  was  the  intention  of  the  legis- 
lature, by  this  statute,  to  relieve 
such  a  person,  and  to  place  him  in 
as  good  a  position  where  he  got 
back  Ids  goods  before  notice  of  an 
act  of  bankruptcy,  as  if  he  got  them 
back  before  the  commission  of  an 
act  of  bankruptcy.  When  he  got 
his  goods  back,  they  were  taken  to 
have  been  got  back  before  an  act 
of  bankruptcy,  if  got  back  mthout 
notice  of  an  act  of  bankruptcy. 
The  words  of  the  133rd  section, 
*A11  contracts,  dealings,  and  trans- 
actions by  and  with  any  bankrupt 
really  and  bond  fide  made  and 
entered  into  before  the  date  of  the 


fiat  or  the  filing  of  such  petition,* 
are  sufficient  for  this  purpose. 
It  is  Sk  ^  transaction '  between  the 
bankrupt  and  the  true  owner  of 
the  goods,  when  the  latter  resumes 
possession  of  them.  This  con- 
struction of  the  act  makes  the  law 
simple  and  clear,  and  in  confor- 
mity with  the  rule  as  to  all  other 
transactions."  See  also  Se  Atkin- 
son, Fonb.  Bank  fiep,  246. 

Where,  however,  a  prisoner  for 
debt  is  adjudicated  bankrupt  under 
the  98th  and  99th  sections  of  the 
Bankruptcy  Act,  1861  (24  & 
25  Yict.  c.  134),  as  the  adjudica- 
tion by  section  103  of  the  same 
Act  is  to  have  relation  bac^  to  the 
commitment  absolutely,  and  not 
merely  as  an  act  of  bankruptcy,  a 
bond  fide  dealing  with  the  bank- 
rupt after  his  conmiitment  is 
void,  and  cannot  be  protected  by 
section  133  of  the  Bankruptcf 
Act,  1849.  See  BramweU  v. 
Eglinton,  1  Law  Eep.  Q.  B.  494. 
There  goods  were  assigned  by  one 
Service  to  the  defendant,  but 
Service  remained  in  possession  of 
them  up  to  his  arrest  under  a 
ca.  sa.y  and  after  his  commitment 
to  gaol  the  defendant  took  pos- 
session of  the  goods,  and  Service 
was  afterwards  adjudged  a  bank- 
rupt on  his  own  petition  in  forma 
pauperis  under  sections  98  and  99 
of  the  Bankruptcy  Act,  1861.  It 
was  held  by  the  Exchequer 
Chamber  affirming  the  decision  of 
the  Court  of  Queen's  Bench,  that 
the  goods  passed  to  Service's 
assignee  under  section  125  of  the 
Bankruptcy  Act,  1849,  as  in  bis 
order  and  disposition   with   the 
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consent  of  the  true  owner,  and 
that  the  defendant  conld  not  avail 
himself  of  the  protection  of  section 
133  of  the  same  Act. 

And  even  if  before  the  date  of 
the  fiat,  and  before  notice  of  an  act 
of  bankruptcy,  the  true  owner  has 
hand  ftde  demanded  possession  of 
the  goods,  and  communicating  with 
the  bankrupt,  has  done  that  which 
would  show  that  the  goods  did  not 
longer,  with  his  consent  and  per- 
mission^  remain  in  the  possession, 
order,  and  disposition  of  the  bank- 
rupt^ the  title  of  the  true  owner 
would  not  be  defeated  by  a  prior 
secret  act  of  bankruptcy  (5  EIL  & 
Bl.  237 ;  and  see  Tatham  v. 
Andres,  1  Moo.  P.  C.  C.  (N.  S.)  386, 
407). 

But  a  mers  intention  to  demand 
the  goods  and  to  get  possession 
of  them  will  not  amount  to  a 
"  dealing^  or  "  transaction''  within 
the  meaning  of  the  133rd  section 
of  the  Bankmpt  Act,  so  as  to  take 
the  goods  out  of  the  operation  of 
the  reputed  ownership  clause. 
Brewin  v.  Short,  5  Ell.  &  BL  227, 
238. 

And  even  after  a  seizure  and 
attempted  sale  of  the  goods,  if 
they  are  afterwards  allowed  to 
remain  in  the  possession  of  the 
mortgagor,  they  will  not  be  con- 
sidered as  having  been  taken  out 
of  his  reputed  ownership.  See 
Reynolds  v.  Hall,  4  H.  &  N.  519. 
There  a  trader  executed  a  bill  of 
sale  of  his  stock-in-trade  and  all 
other  his  efiects  to  the  defendant 
on  auctioneer.  On  the  17th  of  June, 
in  pursuance  of  an  arrangement 
between  the  parties,  the  defendant 


came  on  the  premises  of  the  trader 
and  attempted  to  sell  the  goods ; 
but  there  were  no  buyers,  and 
nothing  was  sold.  The  defendant 
then  left  the  premises,  and  the 
trader  remained  there,  and  con- 
tinued to  carry  on  the  business 
till  the  22nd,  when  he  committed 
an  act  of  bankruptcy.  The  sale 
had  been  advertised,  but  it  did 
not  appear  that  the  goods  were 
advertised  to  be  sold  as  the  goods 
of  the  defendant.  It  was  held  by 
the  Court  of  Exchequer,  that, 
notwithstanding  the  attempted 
sale,  the  goods  were  in  the  pos- 
session of  the  bankrupt  as  reputed 
owner  with  the  consent  of  the 
true  owner  at  the  time  of  the  bank- 
ruptcy. 

The  assignee  for  value  of  a  chose 
in  action  neglecting  to  give  notice 
of  the  assignment  thereof  before 
the  bankruptcy,  so  that  it  remains 
in  the  order  and  disposition  of  the 
bankrupt,  will  not  gain  any 
priority  over  the  assignees  in 
bankruptcy  by  giving  notice  of 
the  assignment  before  the  assignees 
give  notice  of  the  bankruptcy  or 
obtain  an  order  for  a  sale.  See 
Ee  WeWs  Policy,  15  W.  R, 
(V..C.  M.);  there  Webb  had  in- 
sured his  life,  mortgaged  the 
policy,  and  became  bankrupt, 
but  never  entered  the  policy  in 
his  statement  of  accounts,  and 
paid  the  premiums  and  received 
the  bonuses.  Shortly  after  his 
death  the  mortgagee  gave  notice 
to  the  insurance  o£Sce  of  the 
assignment,  but  the  assignee  in 
bankruptcy  gave  no  notice  to  the 
ofSice    of  the    bankruptcy,    and 
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the  Commissioner  in  Bankruptcy 
ordered  a  sale  of  the  policy;  the 
office  paid  the  proceeds  into  Court 
under  the  Trustee  Act.  It  was 
held  by  Sir  JR.  Malms,  V.-C,  that 
the  assignee  in  bankruptcy  was 
entitled  thereto.  And  see  Be 
Mary  Goombe,  1  Giff.  91,  and 
cases  cited  2  L.  C.  Eq.  728. 

6.  Exceptions  from  the  Operation 
of  the  reputed  Oumership  Clause, — 
Where  a  person  has  possession  of 
property  in  auter  droits  as  executor 
or  administrator,  or  as  husband  of 
an  executrix  or  administratrix,  the 
reputed  ownership  clause  will  not 
be  applicable.  Ludlow  v.  Brouming, 
11  Mod.  188  ;  Ex  parte  Marsh,  1 
Atk.  158 ;  Ex  parte  Ellis,  ib.  101 ; 
Viner  v.  Cadell,  3  Esp.  88.  "  If," 
says  Lord  Mansfield,  "  an  executor 
becomes  bankrupt,  the  commis- 
sioners cannot  seize  the  specific 
effects  of  his  testator ;  not  even  in 
money,  which  specifically  can  be 
distinguished  and  ascertained  to 
belong  to  such  testator,  and  not  to 
the  bankrupt  himself."  Howard  v. 
Jemmet,  3  Burr.  1369  ;  see  also 
Farr  v.  Newman,  4  T.  E.  648  ; 
Serle  v.  Bradshaw,  2  C.  &  M.  148 ; 
4  Tyrwh.  69. 

Where,  however,  a  person  keeps 
possession  of  the  property  of  a  de- 
ceased person,  as  executor  de  son 
tort,  with  the  consent  of  a  person 
who  might  have  taken  out  admi- 
nistration, upon  the  bankruptcy 
of  the  former,  such  property  will 
pass  to  his  assignees.  Thus,  in  Fox 
V.  Fisher,  3  B.  &  Aid.  135,  Mary 
Fish,  an  innkeeper,  died  intestate 
in  1807,  and  her  son  took  posses- 


sion of  the  inn  and  furniture,  and 
carried  on  the  business  until  1819, 
when  he  became  bankrupt,  and  the 
defendants,  as  his  assignees,  took 
the  goods  and  sold  them.  The  son 
never  took  out  letters  of  adminis- 
tration to  his  mother.  After  the 
bankruptcy,  a  creditor  of  Mary  Fish 
took  out  letters  of  administration 
to  her,  and  in  an  action  of  trover 
claimed  the  goods  from  the  assig- 
nees. It  was  held,  however,  that 
the  assignees  were  entitled  to  them. 
"Here,"  said  Abbott,  C.  J.,  "the 
son  was  entitled  to  take  out  letters 
of  administration  to  his  mother, 
and  if  he  had  so  done^  he  would 
have  vested  in  himself  a  complete 
legal  right.  Now,  a  creditor  of  the 
mother  might  either  have  brought 
an  action  against  him  as  executor 
de  son  tort,  or  might  have  cited  him 
before  the  Ecclesiastical  Court,  to 
show  cause  why  the  creditor,  and 
not  the  son,  should  be  constituted 
administrator.  Neither  of  these 
things  was  done,  and  the  son  con- 
tinued in  possession  of  these  goods 
for  nearly  twelve  years.  I  think, 
therefore,  that  these  goods  were 
clearly  within  21  Jac.  I.  c.  19,  as 
being,  with  the  consent  of  the  true 
owner,  in  the  possession,  order,  and 
disposition  of  the  bankrupt.  The 
case  of  Fairclam  d.  Allen  v.  Little 
(C.  P.  H.  58  Geo.  III.,  cited  3  B. 
&  Aid.  136)  is  distinguishable,  be- 
cause there  the  person  in  posses- 
sion was  not  entitled  to  take  out 
letters  of  administration ;  but  here 
the  bankrupt  was  so  entitled."  See 
also  Bay  v.  Bay,  Sir  G.  Coop.  264. 
In  re  Thomas,  3  M.  D.  &  De  G. 
40;  1  Ph.  159,  overruling  a  C.  2 
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M.  D.  &  De  G.  294.  White  v. 
MuOett,  6  Exch.  718  ;  Ex  parte 
Moore,  2  Mont.  Deac.  &  De  G.  616, 
and  post,  498. 

Where  a  person  at  the  time  of 
his  bankraptcy  is  in  possession  of 
goods  and  chattels  as  trustee,  in- 
asmuch as  the  possession  is  accord- 
ing to  the  ownership,  the  case  will 
not  fall  within  the  reputed  owner- 
ship clause  ;  for  in  order  to  do  so, 
there  must  be  possession  of  a 
person  not  the  owner,  with  the 
consent  of  another  person,  the  true 
owner.  This  is  well  explained  in  the 
principal  case  of  Joy  v.  Camphell; 
there,  it  will  be  observed,  Thomas 
Brown  held  shares  in  a  trading 
company  in  trust  for  his  brother 
William,  who,  by  his  will,  after 
giving  certain  legacies,  bequeathed 
the  residue  to  his  brother  Thomas, 
who  continued  in  possession  of 
the  shares  and  acted  as  executor. 
Thomas  afterwards  became  bank- 
rupt. It  was  held  by  Lord  Eedes- 
daky  that  the  shares  were  not  within 
the  reputed  ownership  clause,  in- 
asmuch as  Thomas  was  himself  "  the 
true  owner  and  proprietor  thereof," 
subject,  however,  to  the  debts  and 
legacies  of  William.  In  the  case 
of  In  re  Bankhead,  2  Kay  &  J. 
560,  a  sole  trustee  who  had  appro- 
priated £4000,  part  of  the  trust 
property  deposited  in  the  box  in 
which  he  kept  the  trust  deed  and 
the  securities  for  other  portions 
of  the  trust  funds,  two  policies  of 
assurance,  one  on  his  own  life  for 
£2000,  the  other  on  the  life  of  his 
father  for  £3000,  enclosing  them 
in  an  envelope  with  a  memoran- 
dum, that  in  the  event  of  his,  the 


trustee's  death,  the  amount  of  the 
enclosed  policies  was  to  be  applied 
to  the  repayment  of  £4000  bor- 
rowed by  him  of  the  cestui  que 
trust.  Six  years  afterwards,  the 
trustee  became  bankrupt.  The 
policy  for  £2000  was  found  by  the 
officer  of  the  Court  of  Bankruptcy 
enclosed  with  the  memorandum  in 
the  box,  the  other  policy  having 
been  paid  to  the  bankrupt  upon  his 
father's  death.  It  was  held  by  Sir 
W.  Page  Wood,  V.-C.,  that  as  be- 
tween  the  cestui  que  trust  and  the 
assignees  in  bankruptcy: — First, 
that  notwithstanding  the  words  im- 
porting contingency,  the  memoran- 
dum was  a  valid  declaration  that 
the  policy  was,  in  any  event,  sub- 
ject to  the  trusts  of  the  settlement. 
And,  secondly,  that  there  being  a 
valid  declaration  of  trust  by  the 
sole  trustee,  he  was  the  proper 
person  to  be  in  possession  of  the 
policy,  in  other  words,  **the  true 
owner"  within  the  meaning  of  12 
&  18  Vict.  c.  106,  and  he  being  also 
in  the  reputed  possession  of  the 
property  when  the  bankruptcy  took 
place,  t^ere  was  no  separation  of 
interests — the  true  owner  and  re- 
puted owner  were  the  same  person, 
and  the  125th  section  of  the  Act 
did  not  apply.  See  also  Sinclair 
V.  Wilson,  20  Beav.  324 ;  Ex  parte 
Greaves  In  re  StraJian  8  De  G. 
Mac.  &  G.  291 ;  Stapleton  v.  Hay- 
mm,  2  H.  &  Colt.  918. 

If  a  trustee  were  to  blend  trust 
funds  with  his  own,  and  to  sell  out 
part  of  the  funds,  it  would  be  pre- 
sumed that  those  remaining  unsold 
belonged  to  the  trusts,  and  were 
not  in  the  order  and  disposition  of 
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the  trustee  at  the  time  of  his  bank- 
ruptcy. "  li^"  says  Wigramy  V.-C, 
"£20,000  consols  were  standing 
in  the  name  of  a  party  who  was 
trustee  of  (me  moiety  and  beneficial 
owner  of  the  other  moiety,  and  that 
party  were  to  sell  and  transfer 
£10,000  of  the  stock,  it  cannot,  I 
think,  be  doubted  for  a  moment, 
that  a  court  of  equity  would,  as 
against  the  trustee  and  his  assig- 
nees in  bankruptcy,  hold  that  the 
£10,000  transferred  was  the  pro- 
perty of  the  bankrupt^  and  that 
the  remaining  £10,000  was  not 
the  property  or  in  the  order  and 
disposition  of  the  bankrupt,  but 
was  subject  to  the  trust."  PinkeU 
T.  Wright,  2  Hare,  129. 

Where  however  goods  and  chat- 
tels are  in  the  possession  of  a 
trustee  contrary  to  the  title,  they 
will  not  be  considered  as  trust 
property.  See  Ex  parte  Moore,  2 
Mont.  Deac.  &  D.  616 :  there  re- 
siduary estate  was  bequeathed  to 
the  testator's  widow  and  two  other 
trustees  (also  the  executors  and 
executrix  of,  the  will),  upon  trust  to 
be  couTerted  with  all  possible  speed 
into  money,  to  be  laid  out  in  the 
purchase  of  an  annuity  for  the  liyes 
of  the  widow  and  children ;  and 
the  trustees  were  directed  to  pay 
the  annuity  to  the  wife^  for  the 
sole  use  and  benefit  of  the  children. 
After  the  testator's  death  the  widow 
was  permitted  by  the  acting  trustee 
to  retain  possession  of  furniture, 
part  of  the  residuary  estate,  and 
eight  years  after  the  testator's 
death  she  married  again,  and  took 
the  furniture  to  tiie  husband's 
house,  where  the  testator's  children 


resided  with  her,  and  after  six  yean 
more  the  second  husband  became 
bankrupt.  It  was  held  by  the 
Court  of  Eeview  in  Bankruptcy 
that  the  trustees  could  not  claim 
the  furniture  from  the  assignees. 
"I  think,"  said  Sir/.  Cross,  "tiiat 
this  trust  was  nev^  considered  as 
having  any  existence  before  the 
bankruptcy  occurred,  whidi  was 
fourteen  years  after  the  property 
was  given  to  the  widow  to  be  omi- 
verted  into  money  as  soon  as  pos- 
sible. I  consider  it  as  property 
which  she  thus  impropriated  ta 
herself  and  made  her  own.  She 
was  responsible  to  the  children  for 
her  administration  of  the  estate 
and  of  course  did  not  get  rid  of 
that  respcmsibility  by  her  oonver- 
sion  of  the  iHX)perty  to  her  own 
usow  But  I  am  of  opinion,  that 
the  property,  as  regards  the  world 
at  large,  had  long  since  ceased  to 
be  the  property  of  the  testator. 
The  case  of  Quick  v.  Stames  (1  B. 
&  P.  293)  is  decisive  of  the  ques- 
tion ;  there,  exactly  as  occurred  in 
this  case,  the  executrix  used  the 
goods  of  the  testator  as  her  own, 
and  afterwards  married,  and  then 
used  ibe  goods  as  those  of  herself 
and  her  husband,  and  it  was  de- 
cided, that  they  might  be  taken  in 
an  execution  against  the  husband. 
Therefore  by  the  g^ieral  law,  in- 
dependently of  the  Bankrupt  Act, 
the  point  is  settled  againfit  the 
petitioners." 

And  where  a  person  holds  goods 
and  chattels  upon  a  seccet  trust 
for  another,  who  is  the  absolute 
owner  of  them,  the  exception  in 
favour  of  trust  property  will  not 
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apply.  See  Ex  parte  Burhridge^ 
I  Deac  131.  There  it  appeared 
bj  a  special  case  ihat  by  the  rales 
of  an  insurance  company  no  per- 
son except  a  director  was  permit- 
ted to  hold  more  than  two  shares 
in  his  own  name.  A  proprietor 
who  was  ah<eady  the  hold^  of  two 
shares,  haying  purchased  two  others, 
caused  them  to  be  entered  in  the 
name  of  the  bankrupt  in  the  com- 
pany's books,  with  the  knowledge 
of  one  of  the  directors  and  the 
actuary.  The  bankrapt  signed  a 
declaration  of  trust,  that  he  held  the 
shares  as  trustee  for  the  proprietor, 
but  no  notice  of  the  trust  was 
taken  in  the  books  of  the  company, 
and  the  bankrupt  held  the  certifi- 
cates of  the  shares,  and  continued 
to  receire  the  dividends  thereon, 
accounting  for  them  from  time  to 
time  to  the  proprietor,  up  to  the 
period  of  his  bankruptcy,  when 
the  shares  were  still  standing  in 
his  name,  dmring  all  which  time  he 
was  treated  as  owner  by  the  com- 
puiy,  had  notice  of  meetings  served 
upon  him,  attended  meetings  of  the 
shardiolders,  and  voted  as  a  share- 
hold^.  It  was  held  by  the  Lords 
Ck>mmi8sioners,  reversing  the  de- 
cision of  the  Court  of  Review  (re- 
ported 4  Deac.  &  C.  87),  that  the 
shares  were  m  the  order  and  dis- 
position of  the  bankrapt  as  reputed 
owner.  "Th»e  was,"  said  Lord 
Commissionear  Shadwsll^  **  no  op^ 
or  hcMiest  purpose,  like  the  pay- 
ment of  debts,  to  be  answered 
by  this  trasteeship^  as  in  Cope- 
land  T.  GaUmit  (1  P.  Wm.  314), 
nor  was  there  any  trast  for  the 
benefit  oi  third  persons,  or  created 


by  third  persons,  as  in  jE5i?  parts 
Martm  (2  Rose,  3S1 ;  19  Ves.  491) 
and  Ex  parte  Hortoood  (1  Mont. 
<&  M.  169).  But  the  trast  was 
created  by  the  proprietor  of  the 
shares  for  his  own  sole  benefit,  and 
for  no  other  purpose,  than  that  of 
enabling  him  to  hold  more  shares 
than  he  was  allowed  by  the  regula- 
tions of  the  company  to  hold  in 
his  own  name.  No  convenience 
to  society  is  promoted  by  such  a 
trast,  and  great  injury  to  the  pub- 
lic may  be  occasioned  by  the  delu- 
sive credit  which  it  confers.  It 
does  not  appear  to  us,  that  the 
private  knowledge  which  one  of  the 
directors  and  the  actuary  had  of 
the  transaction,  could  operate  as 
notice  of  this  secret  trast  to  the 
company,  who  in  fact  treated  the 
bankrapt  as  owner.  For  anything 
that  appears  to  the  contrwy,  the 
dividends  were  received  by  the 
bankrapt.  And  the  shares  might 
have  been  sold  by  him,  without 
the  intervention  of  the- directors 
or  the  actuary.  We  are  of  opinion 
that  such  a  secret  trust  is  not  within 
the  meaning  of  the  reputed  owner- 
ship clause  in  the  Bankrapt  Act, 
but  is  to  be  considered  as  a  case  of 
property  left  in  the  possession, 
(»rder,  and  disposition  of  the  bank- 
rapt, with  the  consent  of  the  trae 
owner,  thereby  inducing  a  reputa- 
tion of  ownership  within  the  mean- 
ing of  that  act." 

Another  excepticm,  as  is  laid 
down  in  the  principal  case  of 
Mace  V.  Gadelly  is  where  a  person 
holds  goods  as  a  factor.  Thus  in 
the  recent  case  of  Whitfield  v. 
Brand,  16  M.  &  W.  283,  the  author 
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of  a  book  deposited  with  a  book- 
seller 1500  copies  of  it  to  be  sold 
by  commission.  The  bookseller 
became  bankrupt.  It  was  held 
by  the  Court  of  Exchequer  that 
the  unsold  copies  did  not  pass 
to  the  assignees.  "It  is,"  said 
Farke,  B.,  "notoriously  the  prac- 
tice of  booksellers  to  sell  books 
received  by  them  to  be  sold  on 
commission.  That  would  rebut 
the  inference  that  the  defendant 
held  these  particular  goods  as 
owner.  But  had  there  been  no 
such  evidence,  I  should  not  think 
that  these  books  passed  to  tHe 
assignee,  as  it  is  well  known  that 
booksellers  act  also  in  the  capacity 
of  factors.  It  appears  to  me  that 
in  this  case  the  bankrupt  received 
the  deposit  of  the  books  in  ques- 
tion, not  as  owner  but  as  factor, 
and  as  such  he  had  possession,  but 
with  authority  to  sell,  and  that  is 
enough  to  take  it  out  of  the  statute. 
It  was  said,  that  as  he  was  not 
shown  by  the  plaintiff  to  have  been 
known  to  the  world  to  be  such 
factor,  the  books  would  pass  to  his 
assignees  in  r&pect  of  his  reputed 
ownership ;  but  that  is  not  so ;  for 
if  booksellers  sometimes  act  as  fac- 
tors, and  it  is  part  of  their  business 
to  sell  books  of  which  they  are  not 
the  owners,  no  one  had  a  right  to 
presume  these  books  to  be  his  own 
without  inquiring  how  the  case 
really  stood.  Besides,  as  to  the 
necessity  of  notoriety,  there  was 
enough  evidence  here  to  show  that 
aU  persons  interested  were  put 
upon  inquiring  whether  the  bank- 
rupt held  the  books  as  factor  or 
owner.    The  question  of  reputed 


ownership  does  not  arise  on  these 
facts.  In  a  very  early  case  on  the 
bankrupt  laws.  Mace  v.  CadeU 
(Cowp.  232),  it  was  held  that  the 
stat.  21  Jac.  I.  c.  19,  s.  11,  did  not 
extend  to  the  case  of  factors  who 
have  the  possession  of  other  men's 
goods  merely  as  trustees,  or  under 
a  bare  authority  to  sell  for  the  use 
of  their  principal.  The  goods  must 
be  such  as  the  pafty  suffers  the 
trader  to  sell  as  his  own.**  Be 
KuUberg,  12  W.  R.  (Bk.)  137. 

And  if  goods  sent  to  a  ^yctofs  be 
sold  and  reduced  into  money,  if  the 
money  be  in  separate  bags  and 
distinguishable  from  the  factor's 
other  property,  the  principal  may 
recover  it  in  specie,  and  is  not 
driven  to  the  necessity  of  proving 
his  debt  in  bankruptcy.  Per  Lord 
Kenyon,  C.  J.,  in  Tooke  v.  Holltng- 
worth,  5  T.  R.  227. 

Where  a  bankrupt  is  in  posses- 
sion of  the  goods  of  another  bond 
fide  with  the  consent  of  the  owner 
at  the  time  of  the  bankruptcy,  for 
a  specific  purpose,  beyond  which 
he  has  not  the  right  of  disposition 
or  alteration,  that  is  not  such  a 
possession  as  comes  within  the 
meaning  of  the  reputed  ownership 
clause.  See  Collins  v.  Forbes^  3 
T.E.316.  There  Kent  by  arrange- 
ment with  Forbes  and  Co.  being 
about  to  enter  into  a  contract  to 
erect  a  stage  for  rolling  barrels  on 
board  shipping  for  the  Victualling- 
office,  Forbes  and  Co.  agreed  that 
upon  his  doing  so,  Kent  was  to  have 
one-fourth  of  the  clear  profit  of  the 
contract,  and  a  guinea  a  week  for 
his  superintendence  of  the  work, 
and  Forbes  and  Co.  were  to  sup- 
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plj  tbe  timber  and  to  have  the 
residue  of  the  profits.  Kent  ac- 
cordingly entered  into  the  contract 
with  the  commissioners,  and  Forbes 
and  Co.  shipped  the  timber  in  their 
own  name  to  the  yard,  where  it  was 
deliTcred  as  for  Eent^s  nse,  and 
received  by  the  king's  officers  as 
snch,  and  they  swore  that  they 
would  not  have  received  it  on 
account  of  any  other  person  ;  but 
that  they  would  not  have  permitted 
even  Kent  to  dispose  of  it  in  any 
other  mamier  than  for  the  work 
contracted  for,  except  such  parts 
of  it  as  were  found  unfit  for  the 
intended  purpose,  because  they 
considered  it  as  delivered  for  the 
purpose  of  the  contract.  Before 
the  work  was  finished,  Kent  be- 
came a  bankrupt,  on  which  Forbes 
and  Go.  got  possession  of  the  tim- 
ber. It  was  held  that  the  assignees 
of  Kent  were  not  entitled  to  reco- 
ver the  timber  under  21  Jac.  I.  c. 
19.  "In  the  present  case,"  said 
Ashursij  J.,  "  there  never  was  any 
sale  of  the  timber  to  Kent,  nor  any 
general  deUven/,  so  as  to  give  htm 
the  absolute  disposition  of  it;  for 
it  appeared  in  evidence  that  the 
store-keepers  in  the  yard  would 
not  have  permitted  even  Kent  to 
have  sold  the  timber  to  any  other 
person,  unless  any  part  of  it  had 
been  unfit  to  be  used  in  perform- 
ing the  contract,  as  they  considered 
that  it  was  delivered  only  for  the 
purpose  of  the  contract.  There- 
fore there  could  be  no  danger  that 
Kent's  creditors  would  be  induced 
to  trust  him  on  the  credit  of  that 
property,  or  as  supposing  it  liable 
to   their  debts.     The  possession 


which  he  had  (as  it  appeared  by 
the  facts  in  the  case)  is  somewhat 
similar  to  that  of  a  carpenter,  who 
receiyes  timber  to  convert  into 
a  waggon,  or  of  a  tailor,  to  whom 
cloth  is  sent  for  the  purpose  of 
being  worked  up.  And  it  is  a  very 
different  case  from  that  of  a  person 
making  a  sale  of  any  part  of  his 
property,  and  yet  continuing  in 
possession  and  taking  upon  him 
the  disposition  of  it  with  the  con- 
sent of  the  vendee  ;  for  in  such 
case,  as  the  property  was  originally 
his,  and  there  never  was  any  visi- 
ble alteration  in  it,  it  is  a  snare  to 
induce  persons  to  give  him  credit, 
to  which  the  vendee,  by  his  neglect 
to  obtain  the  possession,  lends  his 
assistance,  as  he  concurs  in  giving 
a  false  appearance  to  the  transac- 
tion. But  in  the  present  case,  this 
timber  came  into  Kent's  posses- 
sion in  the  natural  course  of  the 
transaction,  in  which  there  was  no 
fraud  either  actual  or  constructive, 
for  it  appeared  by  the  evidence 
that  the  timber  was  originally  sold 
to  the  defendants  on  their  own  ac- 
count, and  that  the  vendor  did  not 
know  that  the  bankrupt  had  any 
concern  in  the  transaction."  See 
also  Rex  v.  Egginton,  1  T.  E.  370 ; 
Ex  parte  Carton,  4  Deac.  &  Cb. 
120 ;  Clarke  v.  JSpence,  4  Ad.  & 
Ell.  448.  See  also  and  consider  Ex 
parte  Batten,  3  Deac.  &  Ch.  328  ; 
Newport  v.  Rollings,  3  Carr.  &  P. 
223. 

Upon  the  same  principle  cheques 
(Moore  v.  Barthrop,  1  B.  &  C.  5), 
bills  of  exchange,  or  promissory 
notes  {Belcher  v,  Campbell,  8  Q.  B. 
1 ;  Buchanan  v.  Findlay,  9  B.  &  C. 
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758 ;  4  Man.  &  Ey.  593 ;  Bruce  v. 
Hurly,  1  Stark.  23  5  and  see  Took 
V.  HolUngw&rth,  5  T.  R.  215), 
placed  in  the  hands  of  a  person 
for  a  specific  purpose,  will  not  be 
considered  as  being  within  his  re- 
puted ownership. 

It  has  been  already  stated  that 
bills  of  exchange  are  considered 
"goods  and  chattels'*  within  the 
meaning  of  the  reputed  ownership 
clause ;  it  is  important  to  consider 
when,  on  being  deposited  by  the 
owner  with  another,  they  fall  within 
its  operation.  In  the  first  place  it  is 
clear  that  where  bills  are  remitted 
to  an  ^ent,  as  a  factor  or  banker, 
and  entered  short  while  unpaid,  and 
billspaid  in  generally  to  be  received, 
and  not  to  be  discounted  or  treated 
as  cash,  are  not  affected  by  the 
bankruptcy  of  the  factor  or  banker, 
the  property  in  them  is  not  altered, 
and  the  bills,  or  the  proceeds  there- 
o1^  if  received  by  the  assignees, 
must  be  returned  to  the  principal, 
subject  to  such  lien  as  the  factor 
or  banker  may  have  upon  them, 
Zinck  V.  Walker,  2  Sir  W.  Bl^k. 
Rep.  1154 ;  Breton  v.  Kewlet/y  2 
B.  &  P.  518 ;  Took  v.  HolUngworth, 
5  T.  R.  215 ;  Bent  v.  Pulhr,  ib. 
494 ;  Parke  v.  Eliason,  1  East, 
544,  550 ;  Ex  parte  Waring,  19 
Ves.  345  ;  Buchanan  v.  Findlay, 
9  B.  &  C.  738  5  Ex  parte  PauU,  3 
Deac.  169. 

Where  bills  are  delivered  to  a 
banker  expressly  for  the  purpose 
of  their  being  discounted,  or  if  in 
the  course  of  dealing  between  the 
customer  and  banker,  bills  received 
by  the  latter  are  regarded  by  loth 
parties  as  cash,  mimie  the  discount, 


and  the  customs  is  at  liberty  to 
draw  on  account  thereof,  bey<md 
the  amount  of  cash  in  the  hands  of 
the  banker,  th^i  in  the  event  of 
the  bankruptcy  of  the  banker,  the 
assignees  will  be  entitled  to  the 
bills.  Car^irs  v.  Bates^  3  Campb. 
301 ;  ExparU  Bowton,  17  Ves.  426, 
431 ;  1  Rose,  15 ;  Ex  parte  Sollerty 
18  Ves.  229  ;  Ex  parte  Thompson, 
1  Mont.  &  M.  102.    So  likewise  in 
Homblower  v.  Provd,  2  B.  &  Aid. 
327,  a  person  having  three  bills 
of  exchange,  applied  to  a  country 
banker  with  whom  he  had  no  {Mre- 
vious  dealings,  to  give  for  them  a 
bill  on  London  of  the  same  amount^ 
and  the  bill  given  by  the  banker  was 
afterwards  dishonoured.     It  was 
held  by  the  Court  of  King's  Bench 
that  this  was  a  complete  exchange 
of  securities,  and  that  trover  would 
not  lie  for  t^  three  bills  of  ex- 
change.   It  was  also  held  that  if 
the  exchange  had  not  be^i  com- 
plete, still  that  the  banker  having 
become  bankrupt,  and  the  three 
bills  having  come  to  the  possession 
of  his  assignees,  must  be  considered 
as  goods  and  chattels  in  the  ord^ 
and  disposition  of  the  bankrupt  at 
the  time  of  his  bankruptcy. 

In  order  to  change  the  property 
in  bills  so  deposited  by  a  customer 
with  his  banker,  a  contract  must 
be  shown  between  the  banker  and 
customer,  by  which  the  property  in 
the  bills  is  to  be  changed,  as,  for 
instance,  a  contract  by  the  bankers 
tobuyor  discount  the  bills.  Thomp- 
em  V.  Oiles,  2  B.  &  C.  428,  432. 
And  a  contract  of  ttiis  nature  whidi 
cannot  be  considered  as  beD^ficial 
to  the  customer  ought  no   to  be 
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presnmed  without  strong  eridenoe. 
/^.  430.  Where,  for  inetancc,  bills 
are  not  entered  as  cash,  but  as  bills, 
althongh  the  amount  is  carried  by 
the  banker  into  the  cash  column, 
it  does  n<^  follow  that  the  customer 
assented  to  their  being  considered 
as  cash.  It  is  only  an  undertaking 
on  the  part  of  the  banker  to  answer 
drafts  in  adTBUce  to  die  amount  of 
the  bilk  so  entered.  Thompson  y. 
0iies,  2  B.  <&  C.  422,  429.  There 
a  customer  was  in  the  habit  of  in- 
dorsing and  paying  intohisbankers* 
hands  bills  not  due,  which,  if  ap- 
proved, were  immediately  entered 
(as  bills)  to  his  credit,  to  the  fall 
amount,  and  he  was  then  at  liberty 
to  draw  for  that  amount  by  cheques 
on  the  bank.  The  customer  was 
charged  with  interest  upon  all  cash 
payments  to  him  from  the  time 
when  made,  and  upon  all  payments 
by  bDls  from  the  time  when  they 
were  due  and  paid:  and  had  credit 
for  interest  upon  cash  paid  into  the 
bBnk  from  the  time  of  the  payment^ 
and  upon  bills  pud  in  from  the 
time  when  the  amount  of  them  was 
receiyed.  The  bankers  paid  away 
such  bills  to  their  customers  as  they 
thought  fit  The  bankers  haying 
become  bankrupt,  it  was  held  by 
the  Court  of  King's  Bench  that 
the  customer  mig^t  maintain  trover 
against  their  assignees  for  bills  paid 
in  by  him,  and  remaining  in  specie 
in  their  hands,  the  cash  balance,  in- 
dependently of  the  billsy  being  in 
favour  of  the  customer.  **  It  has 
been  argued  for  the  defendants,** 
aaid  Bayleyy  3^  ''that  we  must 
infer  an  agreement  to  have  been 
made  between  the  banker  and  his 


customer,  that  as  soon  as  bills 
reached  the  hands  of  the  former, 
the  property  should  be  dianged. 
Undoubtedly,  if  there  were  any 
such  bargain,  the  defendants  would 
be  entitled  to  our  judgment;  but  if 
there  be  no  such  bargain,  then  the 
case  of  customer  and  banker  resem- 
bles that  of  principal  and  factor, 
and  the  bills  remaining  in  specie  in 
the  banker's  hands  will,  notwith* 
standing  the  bankruptcy,  continue 
the  property  of  the  customer.  .  .  . 
It  appears  that  the  bills  were  not 
entered  as  cash,  but  as  bills,  and 
although  the  amount  was  carried 
into  the  cash  column,  it  does  not 
follow  that  the  customer  assented 
to  their  being  considered  as  cash." 
See  also  Ex  parte  Armitsieady  2  G. 
&  J.  371 ;  Ex  parte  Barkworth^ 

1  De  G.  &  Jo.  (Bk.)  140. 

The  same  principle  was  acted 
upon  by  Lord  Gottenham  in  the  im- 
portant case  of  JomhartY.  WooUett^ 

2  My.  &  Cr.  389 :  there  a  merchant 
abroad  sent  drafts  from  time  to 
time  to  his  London  correspondent 
for  acceptance  under  an  authority 
for  that  purpose,  and  upon  an  un- 
derstanding that  the  liabilities  of 
the  latter  in  respect  of  all  such 
acceptances  should  be  covered  by 
means  oi  bills  payable  in  London 
to  be  remitted  to  him  from  time  to 
time.  It  was  held  by  Lord  Got' 
imhamy  C,  that  und^  such  an  ar- 
rangement, the  presumption  was, 
until  an  agreement  to  the  contrary 
was  shown,  that  the  London  cor- 
respondent was  not  intended  or  en- 
titled to  treat  the  bills  so  remitted 
as  cash,  or  to  discount  them  before 
maturity ;  and  therefore  that  two 
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of  such  bills,  which  were  existing 
in  specie  in  his  hands  at  the  time 
of  his  bankruptcy,  and  were  not 
then  due,  did  not  pass  to  his  as- 
signees, but  were  the  property  of 
the  party  who  remitted  them.  "Un- 
less," said  his  lordship,  "  there  be 
a  contract  to  the  contrary,  if  a  per- 
son, having  an  agent  elsewhere, 
remits  to  him,  for  a  particular  pur- 
pose, bills  not  due,  and  that  pur- 
pose is  not  answered,  and  then  the 
agent  carries  them  to  account,  and 
becomes  bankrupt,  the  property  in 
bills  is  not  altered,  but  remains  in 
the  party  making  the  remittance. 
That  of  course  may  be  regulated  by 
usage,  but  prima  facky  without 
special  contract,  the  presumption  is, 
that  the  bills  are  received  by  the 
agent  for  the  purpose  of  indemnify- 
ing him  against  any  eventual  loss, 
and  are  not  to  be  dealt  with  as  his 
own,  and  immediately  converted 
into  cash."  See  also  Ex  parte  Smithy 
Buck,  355;  Ex  parte  Pease^  19  Ves. 
25 ;  1  Rose,  232;  Ex  parte  Frere,  1 
Mont.  &  Mac.  263;  Ex  parte  Browtiy 
3  Mont.  &  A.  471 ;  3  Deac.  91 ;  Ex 
parte  Cotterill,  3  Mont.  &  A.  376  ; 
3  Deac.  12.  And  even  where  bills 
are  entered  as  cash,  the  assent  of 
the  customer  to  their  being  so 
considered  must  be  proved,  and 
the  onus  of  proving  it  lies  upon 
the  banker.     Ex  parte  Sergeant^ 

1  Rose,  153  ;   Thompson  v.   Otlee, 

2  B.  &  C.  430. 

6.  The  Power  given  to  the  Court 
over  Chods  and  Chattels  coming  uHth- 
in  the  reputed  Ownership  Clause, — 
The  goods  which  at  the  time  of  the 
bankruptcy  were  in  the  possession. 


order,  or  disposition  of  the  bank- 
rupt, with  the  consent  of  the  true 
owner,  do  not  pass  by  the  adjudi- 
cation, and  in  order  to  enable  the 
assignees  of  a  bankrupt  to  deal 
with  them,  an  order  must  be  made 
by  the  Commissioner,  directing  the 
assignees  to  sell  them.  Heshp  v. 
Bah&r,  6  Exch.  740  ;  Barrow  v. 
Bell,  5  Ell.  &  Bl.  540. 

The  order  to  sell  should  be 
made  upon  sxi  Ex  parte  application 
by  the  assignees  supported  by 
primd  facie  evidence  {Ex  parte 
Barlow,  2  De  G.  M.  &  G.  921 ; 
Ex  parte  Wood,  4  De  G.  M.  &  G. 
861  ;  Ex  parte  Young,  ib.  864 ; 
Ex  parte  Lucas,  Be  Gwyer,  3  De 
G.  &  Jo.  113).  It  may  he  made 
retrospectively  {Ex  parte  Heehp, 

1  De  G.  M.  &  G.  477)^  and,  it 
seems,  cannot  be  appealed  against 
by  the  true  owner.  Mather  v.  Lay, 

2  J.  &  H.  374. 

The  order  for  sale  must  be  specifi- 
cally directed  to  theparticular  goods 
which  the  assignees  are  thereby 
authorised  to  sell  and  dispose  of, 
for  it  has  been  decided  that  a 
mere  general  order  for  the  sale  of 
all  goods  which  were  in  the  pos- 
session, order,  or  disposition  of  the 
bankrupt  with  the  consent  of 
the  true  owner,  does  not  satisfy 
the  requirements  of  the  statnte. 
Quartermaine  v.  Bittleston,  18  0. 
B.  133  ;  for  as  Jervis,  C.  J.,  well 
observes  there,  p.  158,  "inasmuch 
as  the  goods  to  be  taken  under  the 
authority  of  the  order  are  con- 
fessedly the  goods  of  a  third  person, 
it  is  not  unfair  that  there  should 
be  some  preliminary  inquiry  before 
the  Commissioner,  and  something 
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like  a  prima  facie  case  made  out, 
before  the  true  owner  is  to  be 
called  upon  to  litigate  his  rights." 

But  it  is  sufficient  if  the  order 
specifies  without  going  into  detail 
the  "goods  in  or  about  such  a 
house."  Fielding  v.  Lee^  18  C.  B. 
(N.  S.)  449. 

An  order  under  the  125th  sec- 
tion of  12  &  13  Vict.  c.  106,  is 
sufficient,  if  it  specifies  the  goods 
ordered  to  be  sold,  without  refer- 
ring by  name  to  the  persons  sup- 
posed to  be  the  true  owners  of 
guch  goods.  Freshney  v.  Garricky 
1  Hurlst.  &  N.  653  ;  Fielding  v. 
Leey  18  C.  B.  (K  S.)  449. 

The  order  for  sale,  when  made, 
relates  back  to  the  act  of  bank- 
ruptcy (see  ffeslop  v.  Baker,  6 
Excb.  740 ;  8  Exch.  411),  and  it 
may  be  made  eyen  after  a  sale  of 
goods  by  the  assignees.  Thus  in 
Ex  parte  Eeshp,  1  De  G.  M.  &  G. 
477,  a  mortgagee  of  goods  under 
a  bilj  of  sale  allowed  the  goods  to 
remain  in  the  order  and  disposition 
of  the  mortgagor,  until  the  latter 
committed  an  act  of  bankruptcy, 
but  took  possession  before  any 
petition  of  adjudication  was  filed. 
On  the  mortgagor  being  found 
bankrupt,  the  messenger  took  the 
goods  out  of  the  mortgagee's  pos- 
session, and  sold  them.  The  mort- 
gagee brought  an  action  of  trover 
and  recovered,  on  the  ground  that 
under  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  the  assignees 
could  not  sell,  without  an  express 
order  of  the  Commissioner,  goods 
in  the  reputed  ownership  of  a  bank- 
rupt. The  assignees  applied  to 
the  Commissioner,  who  made  an 


order  retrospeciiveig  coii&rmvng  the 
sale,  and  reciting,  as  a  fact,  that 
the  goods  were  in  the  order  and 
disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  with  the 
consent  of  the  true  owner.  It  was 
held  by  the  Lords  Justices  of  the 
Court  of  Appeal  in  Chancery,  that 
the  mortgagee  was  not  entitled  t9 
have  the  order  discharged  on  his 
appeal,  as  being  invalid  upon  the 
face  of  it ;  and  on  the  appellant 
declining  to  enter  into  the  question 
whether  he  had  notice  of  the  act  of 
bankruptcy,  when  he  took  posses- 
sion, his  appeal  was  dismissed  with 
costs. 

The  order  for  sale  however,  as  it 
may  be  made  upon  an  ex  parte  ap- 
plication, is  not  final  and  binding 
upon  the  true  owner,  who  had  no 
opportunity  of  being  heard  against 
it ;  he  may  still  try  the  question  of 
reputed  ownership  at  law,  through 
the  intervention  of  a  jury.  Oraham 
V.  Furl&r,  14  C.  B.  134;  Ex 
parte  Garrick,  4  De  G.  M.  &  G. 
86L 

The  Court  of  Chancery  has  juris- 
diction to  restrain  a  sale  ordered 
by  the  Court  of  Bankruptcy,  and  to 
determine  the  rights  of  the  parties, 
Mather  v.  Lay,  2  J.  &  H.  375  ; 
and  an  application  by  the  true 
owner  to  the  Court  of  Bankruptcy 
for  a  stay  of  proceedings  is  no  bar 
to  a  subsequent  bill  for  an  in- 
junction to  stay  a  sale.  lb.  and 
see  Ex  parte  Lucas,  3  De  G.  & 
Jo.  113 ;  Ex  parte  Wood,  4  De  G. 
M.  &  G.  861. 

The  effect  of  the  law  of  reputed 
ownership  is  not  a  forfeiture  of  the 
property.     In  Bryson  v.  Wylie  (1 
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Bos.  &  P.  83  n.),  "  Bryson  was  a 
creditor  of  the  bankrupt  for  so 
much,  and  his  taking  that  species 
of  security  did  not  avoid  his  de- 
mand for  the  debt.  If  a  man  were 
to  purchase  goods  and  pay  for 
them,  and  permitted  them  to  re- 
main in  the  hands  of  the  seller, 
who  became  bankrupt^  he  would 
be  a  creditor  to  the  amount  of  the 
money  he  paid  for  the  purchase.** 
Per  Lord  Redesdale^  in  Jay  t. 
Campbell,  1  S.  &  L..d37;  ante 
p.  454. 

7.  WhetJier  the  reputed  Ownership 
Clause  applies  to  Deeds  registered 
tinder  the  I92nd  section  of  the  Bank- 
ruptcy Act,  1861.— As  the  197th 
section  of  the  Bankruptcy  Act, 
1861,  gives  to  trustees  of  a  deed 
nnder  the  192nd  section  the  benefit 
of  all  the  provisions  of  tiie  Act 
(which  by  the  232nd  secticm  is  to 


be  construed  with  the  unrepealed 
portion  of  the  Act  of  1849  as  one 
Act),  in  like  manner    as  if  the 
debtor  had  been  adjudged  bank- 
rupt, and  the  trustees  had  been 
appointed  assignees,  and  as  the 
Court  of  Bankruptcy  has  power  to 
make  and  enforce  all  such  orders 
as  it  might  do  if  the  debtor  had 
been  adjudged  bankrupt,  and  his 
estate  had  been  administered  in 
bankruptcy,  it  would  seem  that 
the  trustees   of  a  deed   in   the 
statutory  form,   or  of  any  other 
deed  amounting  to  a  cessio  banorum, 
and  satisfying  the  conditions  of 
the    192nd    section,   may  obtain 
from  the  Court  of  Bankruptcy  an 
order  for  the  sale  and  disposition 
of  property  of  third  persons  in  the 
debtor's  order  and  disposition,  with 
the  consent  of  the  true  owner.  De 
Gex  and  Smith  on  Debtors'  and 
Creditors'  Deeds,  p.  85. 
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SIR  EDWAED  WORSELEY  et  Al.,  Assignees  op 
Richard  Slaber,  a  Bankrupt,  v.  DE  MATTOS  and 
SLADER. 


Cimrt  of  King' B  Bench,  Hil  Term,  81  Geo.  II.  Feb.  7,  1758. 

[reported  1  BURR.  467;  s.  c.  2  ld.  kenn.  218.] 

Act  of  Bankruptcy — ^Fra.udulent  Conveyance.]^ — A  trader  by 
deed  transferred  and  assigned  aU  his  estate  and  interest  in  certain 
premises,  and  also  all  his  stock  used  and  employed  in  the  several 
trades  he  carried  on,  and  all  his  changeable  stock,  debts,  etc*,  to  a 
hanker,  in  order  to  secure  to  him  the  repayment  of  money  he  should 
advance ;  at  the  same  time  continuing  himself  in  possession  of 
everything  conveyed  by  the  deed,  and  having  nothing  of  value  but 
what  was  comprised  therein.  Held,  that  the  trader,  by  this  trans- 
fer ofaU  his  property,  though  by  way  of  security,  and  for  valuable 
consideration,  had  committed  an  act  of  bankruptcy. 

The  present  question  came  before  this  Court,  after  a  trial  at  law 
before  Lord  Mansfield,  C.  J.,  upon  a  feigned  issue  out  of  the  Court 
of  Chancery,  to  try  whether  one  Eichard  Slader,  a  trader,  was  a 
bankrupt ;  and,  secondly,  if  he  was  a  bankrupt,  then  upon  what 
particular  day  he  became  so ;  and  that  particular  day  on  which  he 
should  be  found  to  have  become  a  bankrupt,  was  to  be  indorsed 
upon  the  postea. 

It  was  soon  agreed  as  to  the  first  point,  "  That  he  certainly  did 
become  a  bankrupt''  by  an  undoubted  clear  act  of  bankruptcy,  com- 
mitted on  the  13th  of  November,  1756.  But  upon  the  second 
point,  as  to  the  time  when  he  first  became  a  bankrupt,  it  was  in- 
sisted on  behalf  of  the  plaintiffs,  that  he  became  a  bankrupt  an- 
terior to  that  13th  of  Novembei',  viz.,  upon  the  23rd  of  October ; 
namely,  by  the  very  executing  the  deed  in  question  which  bore  the 
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latter  date,  for  they  alleged  this  deed  to  be  fratidulent,  and  the 
executing  it  to  he  ipso  facto  an  act  of  bankruptcy  within  the 
statute  of  1  Jac.  I.  c.  15,  8.  2,  which  statute  expressly  makes  any 
fraudulent  grant  or  conveyance  of  the  trader's  lands  or  goods, 
whereby  his  creditors  may  be  defeated  or  delayed  of  their  just  debts, 
a  specific  act  of  bankruptcy. 

If  the  deed  was  fraudulent,  within  the  true  intent  and  meaning 
of  the  statute,  he  certainly  committed  an  act  of  bankruptcy  on  the 
23rd  of  October.  If  it  was  not,  he  did  not  commit  any  act  of 
bankruptcy  till  the  13th  of  November. 

The  jury  found  him  a  bankrupt ;  and  by  consent  the  following 
order  was  made  at  nisi  prius,  viz.  that  either  party  be  at  Uberty 
to  move  the  Court.  And  if  the  Court  shall,  upon  such  motion^  be 
of  opinion  "  that  the  deed  of  the  23rd  of  October,  1756,  is  under 
all  the  circumstances  fravdnlent,  and  the  execution  of  it  by 
Richard  Slader  an  act  of  bankruptcy,''  then  the  postea  shall  be 
marked  on  the  back  thereof,  **  That  the  said  Richard  Slader  became 
a  bankrupt  on  the  said  28rd  of  October,  1766;"  but  if  the  said  Court 
should  be  of  opinion  that  the  execution  of  the  said  deed,  under  all 
the  circumstances,  by  the  said  Richard  Slader  be  not  an  act  of 
bankruptcy,  then  the  said  postea  shall  be  marked  on  the  back, 
*'  That  the  said  Richard  Slader  became  a  bankrupt  on  the  13th  day 
of  November." 

The  form  of  the  rule  under  which  it  came  before  the  Court  was 
thus : — "  It  is  ordered  that  the  plaintiffs  show  cause  why  the  postea 
in  this  cause  should  not  be  indorsed, '  That  Richard  Slader  became 
a  bankrupt  on  the  13th  day  of  November,  1756.'  " 

Lord  Mansfield,  C.  J.,  first  repeated  the  whole  evidence  very 
particularly  and  minutely,  which,  after  the  counsel  had  done,  was 
r  esolved,  by  the  opinion  of  the  whole  Court,  into  the  following 
case,  viz. : — 

James  Davis,  an  agent  of  Isaac  de  Mattos,  knowing  Slader  to  be 
indebted,  and  that  he  could  not  carry  on  his  trade  unless  somebody 
in  London,  in  the  nature  of  a  banker,  would  pay  his  draughts, 
negotiated,  in  the  month  of  July,  1756,  an  agreement  between  the 
said  Isaac  de  Mattos  and  Richard  Slader,  "  that  De  Mattos  should 
pay  Slader's  draughts,  upon  having  security." 

The  nature  of  the  security,  and  the  terms  of  agreement,^  appear 
only  by  the  deed  of  the  23rd  of  October  prepared,  and  procured  to 
be  executed  by  James  Davis  and  James  Whitehead,  both  of  them 
agents  of  Isaac  de  Mattos. 
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The  deed  in  question  bears  date  the  23rd  of  October,  1 756 ;  and 
recites  Slader's  title  to  the  mill  and  premises,  and  also  his  being 
concerned  in  and  carrying  on  divers  branches  of  merchandise,  and 
other  business;  and  his  having  frequent  occasion  to  draw  and  remit 
sums  of  money  from  and  to  London.;  and  his  having  requested 
Isaac  de  Mattos  to  be  his  agent  or  banker  there ;  and  that  in  order 
to  indemnify  him  for  so  doing,  Slader  had  agreed  to  transfer  and 
assign  all  his  estate  and  interest  in  the  premises  aforementioned  in 
the  said  indentures,  and  also  all  his  stock  used  and  employed  in  the 
trades  of  brewing  and  making  malt,  and  in  the  business  of  a  corn- 
factor  and  miller,  to  the  said  Isaac  de  Mattos,  his  executors,  admi- 
nistrators, and  assigns,  for  that  purpose  ;  and  then  the  deed  im- 
ports that  for  the  purposes  aforesaid,  and  in  part  of  performance  of 
the  said  agreement,  and  in  consideration  of  five  shillings,  he  the  said 
Slader  grants,  assigns,  etc.,  his  said  messuage,  com  water-mill,  and 
divers  other  things  (subject  to  a  mortgage  then  subsisting,  on  part 
thereof).  And  further,  in  full  performance  of  the  ssdd  agreement, 
and  for  the  consideration  aforesaid,  he  grants,  etc.,  all  his  stock, 
utensils,  and  other  things  used  in  his  trades  of  brewing  and  malt- 
ing and  of  a  corn-factor  and  miller,  consisting  of  coppers,  tuns, 
backs,  coolers,  pumps,  cisterns,  screens,  and  other  implements ; 
and  also  all  his  changeable  stock,  consisting  of  debts,  horses,  carts, 
casks,  hops,  beer,  ale,  wheat,  barley,  malt,  coals,  wood,  and  all 
other  goods  and  commodities  belonging,  employed,  or  made  use  of 
in  ike  said  several  trades  or  any  of  them ;  and  all  his  estate,  right, 
title,  interest,  property,  claim,  and  demand  whatsoever  thereto  and 
to  every  or  any  part  thereof  to  the  said  Isaac  de  Mattos,  his  exe- 
cutors,'etc.,  defeasanced  however  on  his  the  said  Slader^s  paying 
and  making  good  to  the  ssdd  Isaac  de  Mattos,  all  the  sums  of 
money  which  he  should  advance  and  pay  on  any  note,  draught,  bill, 
or  other  writing  of  the  said  Slader ;  and  on  his  indemnifying  De 
Mattos  against  the  same,  and  all  matters  any  ways  touching  or 
concerning  the  said  agency.  This  deed  further  contains  the  common 
covenants ;  and  there  is  a  receipt  indorsed  for  the  five  shillings  con- 
sideration money.  In  it  is  also  a  covenant  that  in  case  of  breach 
of  or  failure  in  the  conditions,  etc.,  or  any  part  thereof,  then  and 
from  thenceforth  it  should  be  lawful  for  the  said  Isaac  de  Mattos, 
his  executors,  etc.,  to  enter,  possess,  and  enjoy  the  said  land  and 
premises,  etc.,  and  also  to  take  to  his  and  their  own  use,  and  uses 
absolutely,  aU  and  singular  the  premises  last  before-mentioned,  viz. 
the  stock,  etc. 
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Upon  the  8th  of  October,  Richard  Slader  drew  a  bill  upon 
Isaac  de  Mattos,  by  authority  from  him,  for  £200.  But  to  give 
it  credit  it  was  made  payable  to  the  said  James  Davis,  and 
indorsed  by  him. 

Upon  the  23rd  of  October,  Bichard  Slader  drew  another  bill 
upon  Isaac  de  Mattos,  by  authority  from  him  :  but  to  give  it  credit, 
it  was  made  payable  to  the  said  James  Whitehead,  and  indorsed  by 
him. 

Isaac  de  Mattos  himself  personally  knew  that  the  afijEurs  of 
Bichard  Slader  were  in  confusion,  and  hired  Samuel  Sills,  whom 
he  sent  down  in  the  month  of  October,  to  be  book-keeper  to  this 
Bichard  Slader.  Sills  accordingly  went,  and  had  examined  all 
Slader's  accounts  and  affidrs  by  the  20th  of  October. 

The  deed  (which  had  been  a  considerable  time  in  preparing)  was 
executed  on  the  23rd  of  October,  and  it  is  witnessed  by  the  said 
James  Whitehead,  James  Davis,  and  Samuel  Sills. 

The  bankrupt  continued  in  possession  of  everything  conveyed  by 
the  said  deed,  and  James  Davis  took  occasion  to  tell  the  creditors 
of  Bichard  Slader  "  that  the  said  Slader  would  do  very  well,"  that 
*^  he  had  recommended  him  to  two  good  men,"  and  that  **  Slader 
had  given  a  mortgage  of  the  mill,  and  other  leasehold  premises;" 
but  James  Davis  concealed,  and  did  not  mention  SIader*s  having 
assigned  his  general  effects. 

Upon  the  11th  of  November,  Slader  told  Davis  and  Sills,  both 
together, ''  that  he  could  not  itand"  and  consulted  them  what  to 
do.  The  result  of  whieh  consultation  v^as — that  Sills,  by  order  of 
Slader,  the  same  day  gave  possession  to  Davis,  as  agent  of  De 
Mattos,  who  immediately  set  out  for  London.  The  next  day  (the 
12th  of  November)  Slader  ordered  Sills  to  deny  him.  On  the  13th 
Sills  did  deny  him  accordingly,  and  told  the  reason  **  that  it  was 
to  commit  an  act  of  bankruptcy.*' 

Slader  had  nothing  of  value  but  what  was  comprised  in  the  deed 
of  the  ^3rd  of  October,  and  he  traded  as  a  brewer,  maltster,  com 
factor,  and  miller,  but  carried  on  no  other  trade. 

After  the  13th  of  November,  Isaac  de  Mattos  paid  the  said  two 
draughts  indorsed  by  Davis  and  Whitehead. 


Serjt.  Primey  Mr.  Oovid,  Serjt.  Diwy^  for  the  plaintiffs  (after 
Lord  Mansfield  had  reported  the  evidence),  proceeded  to  show  cause. 
And  they  urged  the  deed  to  be  merely  colourable,  and  so  fraudulent 
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as  U>  constitute  in  itself  an  act  of  bankruptcy,  being  to  the  intent 
to  defeat  cmd  delay  his  creditors,  or  whereby  they  might  be  defeated 
or  delayed. 

They  cited  Twyne^s  case  (3  Co.  80),  and  the  rules  and  reso- 
lutions contained  in  it,  and  urged  that  the  preseM  case  was  fully 
within  it.  They  also  cited  13  Eliz,  c.  7,  and  1  Jac.  I.  c,  16,  s.  2, 
which  goes  further  than  13  Eliz. ;  likewise  2  Inst  110,  on  the 
statute  of  Marlebridge ;  Curson's  case,  6  Co.  75,  S.P.;  LordPagetfa 
case  (Moore,  193),  upon  the  statute  of  fugitives  beyond  seas  made 
anno  13  Eliz.  (in  which  they  observed  that  13  Eliz.  c.  3,  is  in 
Bastal  and  not  elsewhere) ;  Tucker  r.  Cosh  (Style,  288) ;  Small  v. 
OudUy  et  oL  (2  P.  Wms.  427),  where  a  goldsmith  assigned  tmo' 
thirds  of  his  stock  in  the  wine  trade,  and  it  was  holdeu  good,  but 
eontrd  if  it  had  been  of  all  his  goods,  etc.  Also  Dr.  OoodfeUow's 
case,  Lucas  Rep.  489  (S.  C.  nom.  Cock  v.  Ooodfellow,  10  Mod.  489), 
and  -RyaU  v.  Bowles,  in  Cane.  27  Jan.  1749  (1  Ves.  348 ;  1  Atk. 
165).  And  they  observed  that  here  there  was  no  possession 
altered ;  no  estimate  or  account  taken  of  the  stock,  etc^  nor  any 
consideration  paid. 

Mr.  Norton  and  Mr.  Morton,  for  the  defendants  insisted,  that 
even  if  it  was  granted  that  this  deed  wc^  fraudulent,  as  against 
creditors  or  purchasers,  yet  it  would  not  be  an  act  of  bankruptcy, 
for  the  Act  has  a  proviso  to  except  deeds  made  bond  fide  and  upon 
good  consideration  (see  13  Eliz.  c.  7,  §  ult.).  This  deed  was  made 
bond  fide  and  upon  good  consideration.  It  was  made  by  Mr. 
Slader,  a  trader  in  the  country,  to  secure  Mr.  De  Mattos,  who 
agreed  to  become  his  banker  or  agent  in  London ;  and  to  permit 
Slader  from  the  country  to  draw  upon  him  in  town  ;  and  the  only 
intent  of  it  was  to  indemnify  De  Mattos  agdnst  Slader's  over-draw- 
ing. Unwin  v.  Oliver,  in  Cane.  Tr.  12  Geo.  II.,  was  a  like  case 
determined  by  the  Lord  Chancellor.  And  this  transaction  tended 
to  enable  the  country  trader  the  better  to  carry  on  his  trade,  and 
was  far  from  being  intended  to  deceive  his  creditors. 

It  must  be  agreed,  that  this  deed  of  assignment  includes  goods 
and  utensils,  as  well  as  the  house  and  mill,  etc.,  and  that  there 
was  no  previous  appraisement.  But  that  was  quite  unnecessary, 
because  it  could  not  be  then  known  how  much  money  was  to  be 
secured. 

As  to  ^6  ownet^s  continmng  in  possession. — The  case  of  Meggot 
▼.  MiUsy  1  Ld.  Raym.  286,  B.  R.  1697,  was  so,  and  yet  not  fraudu- 
lent.   Btbcknal  y.  Boiston,  Free.  Cfa.  285,  was  the  like.    And  in  the 
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nature  of  the  thing,  possession  could  not  be  delivered  in  the  present 
case,  because  the  debt  to  be  secured  was  future  and  uncertain.  So 
that  this  continuing  in  possession  was  no  mala  fides — ^no  badge  or 
evidence  of  fraud,  because  it  did  not  give  the  owner  a  false  and 
fallacious  credit.  Neither  was  it  secret,  but  notorious,  and  it  was 
not  with  intent  to  defeat  and  delay  his  creditors,  but  to  their 
benefit,  and  calculated  to  support  Slader^s  credit,  and  to  enable 
him  to  pay  his  creditors. 

The  generality  of  a  deed  is  not  always  and  necessarily  an  evi- 
dence of  fraud ;  for  unless  there  be  a  trust,  either  expressed  or 
implied,  there  is  no  fraud  ;  and  here  is  no  trusty  either  expressed 
or  implied,  nor  could  De  Mattos  recover  more  than  was  fEurly 
owing  to  him. 

The  case  of  Ryall  v.  Bowles  was  rightly  determined,  "  that  a 
security  may  be  lost,  by  suffering  a  continuance  in  possession ; " 
but  it  does  not  follow  that  our  continuance  in  possession  consti- 
tuted an  act  of  bankruptcy.  Here  was  neither  imposition  nor 
collusion.  It  is  only  a  mortgage  of  his  personal  property,  and  for 
a  fair  consideration. 

To  prove  it  not  to  be  an  act  of  bankruptcy,  they  cited  several 
cases.  In  the  case  of  De  QoU  v.  Ward^  in  1739,  the  qw)  animo 
was  indeed  clear  and  plain.  The  next  case  where  a  deed  was  con- 
sidered as  an  act  of  bankruptcy,  was  Ashley's  case,  but  that  was 
also  quite  clear.  So  again  in  MackreWs  case,  lately,  where  it 
was  indeed  given  up.  But  there  is  nothing  intentionally  ill  in  the 
present  case. 

If  this  mere  giving  security  to  indemnify  his  banker  was  an 
act  of  bankruptcy,  it  could  never  afterwards  be  purged,  which 
would  be  a  great  inconvenience  to  trade,  because  it  is  a  common 
case.  And  this  man  gave  it  to  his  former  banker  as  well  as  to 
De  Mattos. 

It  is  no  act  of  bankruptcy,  unless  the  deed  be  fraudulent,  as 
well  as  intended  to  give  unjust  preference  to  one  creditor  before 
another.  And  there  is  no  pretence  in  the  present  case  that  any 
bad  use  has  been  made  of  this  deed. 

The  6th  clause  of  1  Jac.  I.  c.  15  would  be  nugatory,  if  the  2nd 
was  to  be  understood  to  make  the  executing  such  a  deed  as  this  an 
ijpso  facto  act  of  bankruptcy.  It  was  only  a  contingent  and  col- 
lateral security,  depending  upon  future  events  and  circumstances, 
and  therefore  there  could  not,  in  the  nature  of  the  thing,  be  either 
delivery  of  immediate  possession  or  any  particular  consideration 
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money  expressed.     And  De  Mattos's  being  liable  to  be  damnified 
was  of  itself  alone  a  good  consideration. 

The  case  of  Unwin  v.  Oliver,  P.  12  Geo.  II.  in  Cane,  was  this : — 
Unwin  being  appointed  receiver  by  the  Court,  and  thereupon 
obliged  to  give  security,  assigns  his  debts  as  a  security  (amongst 
other  things)  to  the  persons  who  were  bound  for  him  in  a  re- 
cognizance upon  that  occasion.  And  aftei'wards  he  became  bank- 
rupt.    This  assignment  of  his  debts  was  holden  good. 

Bankruptcy  is  considered  by  the  Acts  of  Parliament  as  a  crime  ;* 
the  description  of  an  act  of  bankruptcy,  or  of  persons  becoming 
bankrupt,  must  be  therefore  taken  strictly.  And  the  acts  that 
constitute  bankruptcy  must  be  done  with  intent  to  defraud  or 
delay  creditors.  Put  the  case  of  an  officer  in  the  revenue  ap- 
pointing a  trader  his  deputy,  and  for  his  indemnity  taking  from 
such  deputy  such  a  deed  as  this  is ;  would  the  executing  it  make 
the  trader  a  bankrupt  ? 

The  Act  21  Jac.  I.  c.  19,  ss.  10,  11,  takes  care  of  any  incon- 
venience to  the  creditors  arising  from  the  trader  s  continuing  in 
possession.  But  such  assignments  have  never  been  considered 
as  constituting  an  act  of  bankruptcy.  Small  v.  Oudley,  2  P.  Wms. 
427 ;  Jacob  v.  Shepherd,  there  cited ;  ByaU  v.  Bowles,  in  Cane. 
27  Jan.  1749,  which  was  an  assignment  by  Harvest  the  bank- 
rupt, of  aU  his  goods,  utensils,  etc.,  and  was  made  liable  to  future 
moneys  to  be  advanced. 

The  plaintiff's  counsel,  in  reply,  urged  the  inconvenience  that 
must  arise  to  trade  from  such  general  assignments  of  all  a  trader's 
effects  in  trade,  unvalued  and  unappraised,  in  order  to  secure 
eventual  debts,  not  existing  at  the  time  of  executing  the  deed, 
and  insisted  that  1  Jac.  I.  c.  15,  s.  2,  expressly  makes  such  con- 
veyances acts  of  bankruptcy. 

Here  is  no  consideration  of  any  money  paid,  or  any  debt  really 
contracted,  nor  was  any  money  afterwards  advanced  upon  this  deed. 
And  for  what  was  then  owing  to  Mr.  De  Mattos,  he  had  at  that 
time  a  warrant  of  attorney  to  confess  and  enter  up  a  judgment. 
Though  it  was  afterwards  destroyed,  when  he  actually  took  posses- 
sion under  the  deed  now  in  question^  And  indeed  if  there  had 
been  a  real  debt  subsisting,  yet  this  had  been  an  undue  preference 
within  the  Act.  But  as  it  was  not  so,  nor  anything  done  in  con- 
sequence of  this  deed,  it  is  merely  fraudulent ;  none  of  the  cases, 

*   '*  Whatever  may  have  been  thought  in  former  times,  an  act  of  bankruptcy  is  not 
now  a  crime.*'    Per  Parke,  J.,  in  Cwnming  v.  Baily,  0  Bing.  374. 
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on  either  side,  are  in  point.  In  Unwinds  case,  there  was  a  con- 
sideration, for  an  indemnity  is  a  good  consideration.  And  the 
case  goes  no  further  than  to  prove  "  that  it  is  so/* 

But  of  movable  chattels  possession  ought  to  be  instantly  and 
actually  given,  and  of  immovable  or  remote  chattels  possession  of 
every  title  to  it  and  everything  that  can  in  the  nature  of  the  thing 
be  done  towards  it.  Whereas  here  was  no  attempt  to  take  posses- 
sion till  the  man  was  determinately  going  to  become  bankrupt,  by 
a  plain,  indisputable  act,  on  the  11th  of  November.  Therefore 
this  general  provision  for  one  particular  creditor  implied  a  secret 
trust  of  conciliating  favour,  which  is  a  badge  of  fraud  and  collu- 
sion. And  no  argument  can  be  drawn  from  mortgages  of  land 
(where  it  is  the  usual  method  for  the  mortgagor  to  remain  in 
possession)  to  the  keeping  possession  of  goods  assigned  over. 
And  if  this  had  been  an  honest  transaction,  there  would  have  been 
an  appraisement  and  a  schedule,  and  it  would  not  have  been  left 
thus  at  large. 

As  to  its  not  being  to  be  afterwards  purged.  That  does  not 
alter  the  case  at  all,  for  no  act  of  bankruptcy  can  be  purged  but 
by  obtaining  a  certificate. 

As  to  21  Jac.  I.  c.  19,  s.  11,  continuing  in  possession  was 
always  looked  upon  as  an  evidence  of  fraud.  That  law  is  only 
declarative  of  what  was  the  law  before.  The  cases  cited  of  Wari^ 
Ashley i  and  Mackrell,  prove  nothing  against  us  at  all. 

Lord  Mansfield,  C.  J.,  said  the  Court  would  consider  it,  both 
upon  the  particular  circumstances  and  upon  the  general  principles, 
and  it  would  be  proper  to  consider  the  subject  with  regard  to 
traders  in  general  under  13  Eliz.  c.  7,  as  well  as  to  traders  be- 
coming bankrupts.  And  they  would  give  notice  when  they  were 
ready  to  declare  their  opinion. 

Lord  Mansfield,  C.  J.,  now  delivered  the  opinion  of  the  Court 
The  question  is,  whether  upon  all  the  above  circumstances,  Slader 
became  a  bankrupt  on  the  23rd  of  October,  or  on  the  13th  of 
November,  and  the  postea  is  to  be  indorsed  as  to  the  time  of 
Slader's  becoming  bankrupt  according  to  the  opinion  of  the 
Court. 

All  the  Acts  concerning  bankrupts  are  to  be  taken  together,  as 
making  one  system  of  law.     They  are  all  to  be  construed  favour- 
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ably  for  creditors  and  to  suppress  fraud.  Whether  a  transaction 
be  fair  or  fraudulent,  is  often  a  question  of  law.  It  is  the  judg- 
ment of  law  upon  facts  and  intents. 

The  indemnity,  which  is  the  consideration  of  the  deed  in  ques- 
tion, I  allow  to  be  a  good,  valuable,  and  true  consideration,-  and  I 
allow  this  deed  to  be  a  valid  transaction,  as  between  the  parties. 
But  valid  transactions,  as  between  the  parties,  may  be  fraudulent 
by  reason  of  covin,  collusion,  or  confederacy,  to  injure  a  third 
person.  For  instance,  A.  buys  an  estate  from  B.  and  forgets  to 
register  his  purchase  deeds.  If  C,  with  express  or  implied  notice 
of  this,  buys  the  estate  for  a  full  price,  and  gets  his  deeds  regis- 
tered, this  is  fraudulent  because  he  assists  B.  to  injure  A.  (see 
Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  23),  or  if  a  man,  knowing 
that  a  creditor  has  obtained  a  judgment  against  his  debtor,  buys 
the  debtor's  goods  for  a  fiill  price,  to  enable  him  to  defeat  the 
creditor's  execution,  it  is  fraudulent.  Again,  if  a  man,  knowing 
that  an  executor  is  wasting  and  turning  the  testator  s  estate  into 
money,  the  more  easily  to  run  away  with  it,  buys  from  the  executor 
with  that  view,  though  for  a  full  price,  it  is  fraudulent. 

Marriage,  brocage  bonds,  secret  agreements  different  from  the 
open  treaty  of  marriage,  and  many  other  cases  that  might  be  put, 
though  for  true  and  valuable  consideration  as  between  the  parties, 
are  fraudulent  by  reason  of  deceit  or  injury  consequentially  brought 
upon  third  persons.  Twyne's  case  (3  Co.  80  b.  81  a.),  even  in  a 
criminal  prosecution,  was  of  this  sort.  The  consideration  of  the 
sale  was  more  than  sufficient  and  undoubtedly  true. 

WTiether  this  deed  be  of  that  sort,  will  depend  upon  the  whole 
purpose  of  it.  As  to  all  (except  the  leasehold),  it  could  not  have 
the  effect  of  a  conveyance,  if  De  Mattos  permitted  Slader  to  con- 
tinue in  possession. 

By  the  express  tenor  of  the  deed,  Slader  was  to  have  the  abso- 
lute order  and  disposition  as  before.  In  fact,  he  was  permitted  to 
continue  in  possession,  and  act  as  owner.  They  who  dealt  with 
him,  trusted  to  his  visible  trade  and  stock.  They  trusted  to  the 
bankrupt-law  that  he  could  neither  have  sold  or  mortgaged,  and 
in  case  of  a  misfortune,  that  his  effects  might  be  equally  distri- 
buted. They  were  imposed  upon  by  false  appearances.  To 
deceive  the  more  under  a  fictitious  show  of  credit,  the  bUls  drawn 
upon  De  Mattos  were  made  payable  to  and  indorsed  by  his  own 
agents.  Davis,  one  of  his  agents,  expressly  told  the  creditors, 
"That  Slader  would  do  very  well;   that  two  good  men,  upon 
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security  of  the  leasehold,  would  pay  his  draughts,"  but  concealed 
that  he  had  mortgaged  anything  else. 

A  false  show  by  collusion  to  deceive  third  persons  is  generally 
connected  with  a  secret  confidence.  So  here,  the  trust  put  in 
Slader  manifestly  was,  that  when  he  could  stand  no  longer,  he 
should  give  notice  to  De  Mattos  or  his  agents  to  deliver  posses- 
sion, and  then  commit  a  positive  act  of  bankruptcy.  From  the 
nature  of  the  fund,  possession  never  could  be  meant  to  be  taken, 
but  as  the  immediate  forerunner  of  a  commission  in  bankruptcy. 
He  could  not  stand  a  moment  after  his  whole  trade,  fixed  and 
fluctuating  stock,  and  credits,  were  taken  from  him.  To  watch 
Slader,  De  Mattos  put  Sills  about  him  as  his  book-keeper. 
Agreeably  to  the  confidence  put  in  him,  when  Slader  saw  he 
could  stand  no  longer,  he  acquainted  Sills  and  Davis,  the  agents 
of  De  Mattos,  with  it,  and  by  their  advice  first  gave  an  order  to 
deliver  possession,  and  then  to  be  denied.  This  shows  to  a 
demonstration,  that  they  were  all  aware  that  possession  was 
necessary  and  intended  from  the  first,  by  a  formal  delivery  of 
possession,  when  he  was  determined  to  break,  to  evade  the  clause 
(s.  11)  in  21  Jac.  I.  c.  19,  for  the  measure  was  instantly  taken 
vdthout  any  new  advice. 

I  will  consider  this  transaction  more  particularly  in  two 
great  views.  1.  In  respect  to  the  end.  2.  In  respect  of  the 
means. 

As  to  the  first. — The  end  proposed  by  the  secret  trust  was, 
that  in  case  Slader  should  become  bankrupt,  his  whole  estate 
should  first  be  vested  in  De  Mattos,  for  payment  of  what  was 
justly  due  to  him.  The  preference  aimed  at  was  fraudulent  and 
unlawful.  Suppose  after  the  consultation  on  the  11th  of  November 
this  deed  had  been  prepared  and  executed,  accompanied  with 
such  formal  delivery  of  possession,  we  are  of  opinion  that  it  would 
have  been  fraudulent  and  an  act  of  bankruptcy. 

Such  preference  is  a  fraud  upon  the  whole  bankrupt  law ;  and 
would  defeat  the  two  main  objects  it  has  in  view;  to  wit, the 
management  of  the  bankrupt's  estate,  and  an  equal  distribution 
among  his  creditors. 

The  law  gives  the  management  to  persons  chosen  by  the  credi- 
tors, under  the  direction  of  commissioners  and  the  control  of  the 
great  seal.  But  if  a  bankrupt  may  convey  all  to  a  favourite  and 
friendly  creditor,  just  before  he  orders  himself  to  be  denied,  the 
whole  power  of  selling  his  effects,  calling  in  his  debts,  and  settling 
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his  accounts  must  be  in  such  single  and  particular  creditor, — he 
must  have  a  right  even  to  the  custody  of  the  books  and  papers. 

An  equal  distribution  among  creditors^  who  equally  gave  a 
general  personal  credit  to  the  bankrupt,  is  anxiously  provided  for, 
ever  since  the  act  of  21  Jac.  I.  c.  19.  (See  ss.  9,  10,  11.)  It  was 
thought  mischievous  to  suffer  priorities  to  be  gained  by  secret 
liens,  as  by  judgment,  statute,  recognizance,  bond,  specialties, 
attachments  by  custom  in  London  or  elsewhere,  assignment  of 
debt  to  the  king's  debtor.  Unless  they  took  out  execution,  these 
all  equally  gave  a  personal  credit  to  the  bankrupt,  and  trusted  him 
to  manage  his  effects. 

Conveyances  of  personal  chattels  by  way  of  security,  where 
possession  was  left  with  the  bankrupt,  fell  within  the  same  reason. 
Land  is  held  without  perception  of  the  profits  by  the  title.  But 
there  is  no  hold  of  goods,  which  the  mortgagor  is  allowed  to 
possess  and  dispose  of.  Therefore  by  a  clause  in  the  same  Act 
(s.  11)  any  priority  by  such  secret  lien  is  also  taken  away ;  and,  as 
such  mortgagee  equally  gives  a  general  credit,  he  is  levelled  with 
the  other  creditors.  But  if  a  bankrupt  may,  just  before  he  orders 
himself  to  be  denied,  convey  all  to  pay  the  debts  of  favourites,  the 
worst  and  most  dangerous  priority  would  prevail,  depending 
merely  upon  the  unjust  or  corrupt  partiality  of  the  bankrupt. 

A  case  lately  happened  (Ex  parte  Foord  and  others,  re  Oayner, 
a  bankrupt,  31st  July,  1755),  where  a  conveyance  calculated  to 
postpone  one  creditor  to  the  rest,  was  held  an  act  of  bankruptcy. 
It  came  on  before  Lord  Hardwicke,  the  late  Lord  Chancellor,  at 
Lincoln's  Inn  Hall.  One  Gayner,  a  trader,  had  made  an  assign- 
ment on  the  7th  of  June,  1755,  of  all  his  effects,  goods,  stock  in 
trade,  and  book  debts  (except  household  goods,  watches,  plate, 
bills  of  exchange,  inland  bills,  promissory  notes,  and  cash,  then 
by  him)  to  trustees,  in  trust  to  pay  themselves  and  all  the  rest  of 
his  creditors  except  Foord,  the  petitioner.  But  the  trustees 
declining  to  act  under  this  assignment,  he  executed  another  on 
the  9th  of  June,  1755,  wherein  the  trustees  were  to  pay  them- 
selves and  all  the  creditors  mentioned  in  a  schedule  (in  which 
schedule  the  petitioner  was  not  included),  and  in  this  second 
assignment  a  large  parcel  of  ginger  as  well  as  the  things  above 
mentioned  were  excepted.  The  petitioner  insisted  that  he  alone 
could  choose  assignees,  since  the  other  creditors  claimed  under 
the  assignment.  Lord  Hardwicke,  C,  was  clear,  that  the  exe- 
cuting the  deed  of  the  9th  of  June  was  an  act  of  bankruptcy. 
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And  all  that  had  heard  his  determination  were  of  the  same 
opinion.  And  everybody  concerned  acquiesced  in  it^  whereupon 
the  creditors  mentioned  in  the  schedule  consented  to  waive  all 
benefit  or  advantage  under  that  assignment,  and  all  proved  their 
debts,  in  order  to  receive  an  equal  dividend  with  the  petitioner, 
and  the  creditors  proceeded  to  a  choice  of  new  assignees. 

The  framers  of  this  deed  executed  by  Gayner,  took  for  granted 
that  if  it  had  been  a  conveyance  of  all  his  effects,  it  must  be  bad, 
and  therefore  colourably  excepted  parts.  But  the  contrivance  did 
not  prevail,  even  so  far  as  to  bear  an  argument,  or  to  be  thought 
by  anybody  worthy  of  a  trial. 

There  is  a  great  difierence  between  the  conveyance  of  aU,  and 
of  a  part,  A  conveyance  for  part  may  be  public,  fair,  and  honest. 
As  a  trader  may  sell,  so  he  may  openly  transfer  many  kinds  of 
property  by  way  of  security.  But  a  conveyance  of  aU  must  either 
be  fravdulently  kept  secret  or  produce  an  immediate  absoUUe 
bankruptcy. 

It  has  been  argued,  that  after  a  resolution  taken  by  a  trader  to 
commit  an  act  of  bankruptcy,  the  trader  so  resolving  to  become 
bankrupt  might  lawfully  prefer  a  just  creditor,  by  conveying  part 
of  his  efiects  to  satisfy  that  creditor's  debt.  It  is  not  necessary 
to  determine  that  question  in  this  cause,  for  here  the  conveyance 
is  of  aU,  and  therefore  I  will  say  that  no  such  proposition  is  yet 
established,  much  less  to  the  extent  whereto  it  has  been  urged. 
(See  Harman  v.  Fishar,  post,  p.  525.)  The  cases  mentioned  were 
Cock  V.  GoodfeUow  (10  Mod.  489),  Jacob  v.  Shepherd  (2  P.  Wms. 
480,  431,  cited),  Sm^ll  v.  Oudley  (2  P.  Wms.  427),  and  UnwinY. 
Oliver. 

In  the  case  of  Cock  v.  Ooodfellow,  the  fact  did  not  give  rise  to 
any  question.  An  immediate  prospect  of  a  certain  bankruptcy 
was  not  the  motive  to  what  Mrs.  Cock  did.  She  was  solvent  at 
the  time,  and  that  very  day  lent  £40,000.  Besides,  her  children, 
to  whom  she  was  guardian  and  trustee,  were  not  upon  the  foot  of 
common  creditors.  The  Court  of  Chancery  would  have  decreed 
her  to  place  their  fortunes  out  upon  Government  or  real  se- 
curities. 

As  to  the  case  of  Jacob  v.  Shepherd,  I  have  looked  into  the 
Begistrar's  book  upon  this  occasion,  and  I  have  a  note  of  it,  as 
stated  by  Lord  Harduncke  in  the  cause  of  Bourne  v.  Dodson  (1 
Atk.  154),  and  it  was  this  Mr.  Thomas  Leigh,  the  bankrupt,  who 
was  a  Turkey  merchant,  by  deed,  dated  the  8th  of  June,  1709, 
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sold  and  conveyed  particular  goods  in  the  hands  of  his  factors  to 
Mr.  William  Sneliing,  upon  trust  to  apply  the  money  arising 
thereby  in  satisfaction,  in  the  first  place,  of  a  debt  of  £1500  due 
to  Sneliing  himself,  and  then  of  a  debt  of  £1551  and  interest  due 
to  George  Morley,  and  out  of  the  residue  to  pay  such  of  the  bank- 
rupt's creditors  as  he,  with  Morley's  consent,  should  direct.  And 
if  there  should  be  any  surplus  after  the  said  Snelling*s  and 
Morley's  debts  were  paid,  and  sums  for  which  they  were  bail, 
or  security  for  the  said  bankrupt,  the  same  was  to  be  paid  to 
the  said  bankrupt,  his  executors,  administrators,  and  assigns. 
Afterwards,  by  deed  dated  16th  December,  1709,  and  by  deed 
dated  20th  January,  1709,  other  debts  were  appointed  to  be  paid, 
agreeably  to  the  power  reserved  by  the  former  deed.  On  the  11th 
of  February,  1709,  Thomas  Leigh  failed,  and  committed  an  ac- 
knowledged act  of  bankruptcy,  and  a  commission  was  taken  out, 
and  his  estate  and  effects  assigned.  The  trusts  of  the  deed  of 
the  8th  of  June,  1709,  were  immediately  and  openly  carried  into 
execution,  so  that  no  question  ever  did  or  could  arise  upon  the 
clause  of. 21  Jac.  I.  c.  19  (s.  11).  But  the  assignees  brought  a  bill 
against  all  the  parties  claiming  under  the  deed  of  the  8th  of  June, 
1709,  and  the  subsequent  deeds,  to  have  them  set  aside,  and  to 
have  an  account  of  the  money  which  they  had  received,  upon  two 
grounds,  1st.  That  the  deeds  were  obtained  by  fraud  and  imposi- 
tion on  Leigh  the  bankrupt.  2ndly.  That  they  were  an  imposition 
upon  the  other  creditors.  The  cause  came  on  to  be  heard  at  the 
Rolls,"upon  the  16th  of  June,  1725.  Sir  Joseph  JekyU  took  time 
to  consider  of  it,  and  ordered  all  the  pleadings  and  proofs  to  be 
left  with  him;  and  upon  the  17th  of  December,  Sir  Joseph  gave 
judgment.  He  thought  these  deeds  could  not  be  looked  upon  or 
set  aside  upon  the  former  ground,  viz.  as  a  fraud  upon  the  bank- 
rupt ;  but  he  declared  the  said  deeds  to  be  fraudulent,  and  an  im- 
position upon  the  creditors  of  the  bankrupt,  and  decreed  them  to 
be  set  aside  with  costs. 

In  making  this  decree  he  went  upon  right  principles,  but  did 
not  attend  to  its  being  a  bankruptcy,  if  it  was  really  fraudulent, 
and  that  a  Court  of  Equity  could  not  decree  it  to  be  fraudulent 
unless  it  was  fraudulent  at  law,  in  which  case  it  would  constitute 
an  act  of  bankruptcy  of  itself. 

On  the  6th  of  August^  1726,  Lord  King,  C,  upon  appeal,  di- 
rected an  issue  at  law  to  try  "  whether,  by  the  execution  of  the 
deed  of  the  8th  of  June,  1709,  Thomas  Leigh  became  a  bankrupt, 
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or  at  any  other  and  what  time."  The  jury  found  he  became  a 
bankrupt  on  the  11th  of  February,  1709.  Upon  the  equity  re- 
served Lord  King  established  the  deeds,  held  the  plaintiffs  to  be 
only  entitled  to  the  surplus  after  the  trusts  in  the  deeds  were  per- 
formed, and  decreed  the  proper  accounts  against  the  defendants, 
of  the  money  they  had  received,  in  order  to  find  out  that  surplus. 
Many  very  obvious  observations  occur  upon  this  case.  Sir  Joseph 
JekyU  was  .so  struck  with  the  objections  of  fraud  from  preference, 
that  he  set  aside  the  deeds,  with  costs.  Lord  King  reversed  his 
decree,  because  no  deed  made  by  a  trader  can  be  fraudulent  in 
Chancery  which  is  not  fraudulent  in  a  Court  of  Law  and  an  act  of 
bankruptcy.     Therefore  he  directed  an  issue. 

There  might  be  many  reasons  why  it  was  not  found  fraudulent 
upon  the  trial..  The  deed  was  executed  the  8th  of  June,  of  specijie 
goods,  and  was  immediately  carried  into  execution.  The  act  of 
bankruptcy  was  not  till  the  11th  of  February  following,  and  I  see 
no  suggestion  that  in  June  Leigh  thought  of  committing  an  act 
of  bankruptcy.  Besides,  one  ground  upon  which  the  assignee 
brought  his  bill  was  fraud  and  imposition  upon  the  bankrupt 
himself  in  obtaining  the  deeds ;  therefore,  most  probably,  he  was 
frightened  into  giving  this  security  by  threats  of  legal  diligence 
against  him. 

The  case  of  Small  v.  Oudley  was  determined  very  soon  after, 
viz.  upon  the  4th  of  December,  1727  ;  the  best  report  of  it  is  in 
2  P.  Wms.  427,  but  is  nowhere  fully  stated.  I  have  a  copy  of  the 
decree  from  the  Registrar's  book,  as  follows  : — On  the  21st  of  Sep- 
tember, 1720,  Small,  to  accommodate  Daniel  and  Joseph  Nercott 
Brot}iers,  goldsmiths,  and  partners  upon  a  pressing  occasion, 
transferred  to  them  J6500  S.  S.  stock,  upon  their  engaging  to 
transfer  to  him  the  like  sum  in  the  S.  S.  stock  in  a  week  or  ten 
days  at  furthest,  and  giving  a  note  for  that  purpose.  They  sold 
the  S.  S.  stock  for  £1800.  On  the  29th  of  September,  1720,  they 
made  the  assignment  of  their  share  in  a  wine  partnership  with 
Oudley,  carried  on  solely  in  his  name  (in  which  they  had  two- 
thirds  and  Oudley  one-third),  as  a  security  for  transferring  £500 
S.  S.  stock,  and  reciting  the  truth  of  the  case-  They  at  the  same 
time  assigned  two  leasehold  estates  to  Small  for  the  same  purpose. 
Their  interest  in  the  wine  trade  was  but  £300,  and  Oudley  had  a 
right  to  carry  on  the  trade  till  Christmas,  1723.  The  bill,  which 
was  against  Oudley  and  against  the  assignee,  under  a  conmiission 
issued  against  the  Nercotts,  was  not  brought  by  Small  till  after 
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that  time,  but  an  issue  had  been  directed  in  another  cause  to  tr}' 
"  whether  the  said  Nercotts  were  bankrupts  at  the  time  they  ex- 
ecuted an  assignment  to  Small  of  a  lease  of  certain  houses,  on  the 
said  29th  of  September,  1720."  The  above  facts  are  admitted  by 
the  answers,  no  fraud  is  suggested,  and  they  do  not  mention  any 
desire  to  have  the  time  of  the  bankruptcy  tried  over  again.  Sir 
Joseph  Jekylly  in  2  P.  Wms.  (pp.  429 — 431),  gives  strong  reasons 
against  the  decree  be  thought  he  was  bound  to  make,  because 
Lord  King  had  just  established  that  a  deed  by  a  bankrupt  could 
not  be  set  aside  as  fraudulent  in  Chancery.  This  case  too  was 
very  particular.  The  fraud  was  upon  Small,  and  not  upon  the 
creditors.  His  stock  was  to  be  replaced,  in  a  week  or  ten  days  at 
furthest,  by  the  original  agreement.  £1800  of  Small's  money 
went  to  the  creditors,  and  this  security  amounted  but  to  about 
£300.  So  that  the  whole  transaction  was  beneficial  to  the  bank- 
rupt's creditors.  The  S.  S.  stock  was  got  from  Small,  with  a  view 
to  save  the  Nercotts  from  breaking.  The  security  was  given  at 
the  very  time  they  were  obliged  to  replace  the  £500  S.  S.  stock, 
and  there  was  no  pretence  that  Small  afterwards  permitted  them 
to  continue  one  moment  in  possession. 

The  case  of  Unwin  v.  Oliver y  T.  12  Geo.  II.,  is  not  entered  in 
the  Re^trar's  book,  but  I  have  seen  a  fuller  note  of  it  than  was 
cited  at  the  bar.  It  was  an  assignment  of  several  debts  mentioned 
in  a  schedule,  to  indemnify  his  securities  in  a  recognizance. 
Martin  Unwin  had  been  appointed  receiver  of  a  lunatic's  estate, 
and  the  plaintiffs  became  his  securities,  by  recognizance  '*  that  he 
should  account  for  what  he  should  receive  under  the  orders  of  the 
Court."  Two  years  after  Martin  Unwin,  by  deed  reciting  "  that 
£604  was  due  from  him  to  the  lunatic's  estate,"  assigned  to  the 
plaintiffs  several  debts,  mentioned  in  a  schedule  annexed  to  the 
assignment,  to  discharge  the  £604,  and  to  indemnify  them  against 
this  security  which  they  had  entered  into  for  him.  A  month  after 
this  assignment,  Martin  Unwin  became  a  bankrupt.  The  act  of 
bankruptcy  was  admitted  to  be  a  month  after  the  assignment.  No 
question  was  made  upon  the  clause  21  Jac.  I.  c.  19;  and  there  was 
no  suggestion  that  the  immediate  prospect  of  a  certain  bankruptcy 
was  the  cause  of  the  assignment.  Lord  Hardwicke  held  that  it 
could  not  be  set  aside  as  fraudulent  in  Chancery  unless  it  was 
fraudulent  in  a  Court  of  Law  and  an  act  of  bankruptcy,  and  he 
held  that  indemnity  was  a  good  consideration,  of  which  there  can 
be  no  doubt. 
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But  secondly,  to  consider  this  transaction  in  respect  of  the  means. 
Suppose  a  bankrupt  could,  after  a  resolution  to  commit  an  act  of 
bankruptcy,  prefer  one  of  his  creditors,  by  an  assignment  of  all 
(which  we  think  he  cannot),  yet  in  this  case,  the  means  to  attain 
such  preference  were  fraudulent.  A  false  credit  is  industriously 
given  the  bankrupt  upon  a  secret  trust  to  deliver  possession  so  as 
to  avoid  the  clause  in  the  21  Jac.  I.  c.  19. 

The  second  argument  of  fraud  in  Ttoyne^s  case  (3  Co.  81)  is, 
*'  the  donor  continued  in  possession,  and  ased  them  as  his  own ; 
and  by  means  thereof  traded  with  others,  and  deceived  and  de* 
frauded  them.'' 

But  three  cases  have  been  cited  to  show,  that  upon  a  mortgage 
of  goods  by  a  trader,  the  leaving  possession  does  not  infer  fraud, 
though  it  may  upon  an  absolute  sale.  These  are  the  cases  of 
Meggott  v.  Mills  (1  Ld.  Baym.  286),  Bucknal  v.  Roiston  (Prec.  Cb. 
285),  RyaU  v.  Bowles  (1  Ves.  848 ;  1  Atk.  165),  m  Chancery,  27th 
of  January,  1749.  The  first  is  a  direct  authority  to  the  contrary, 
for  Lord  Chief  Justice  Holt  says,  "  If  these  goods  of  Wilson's  had 
been  assigned  to  any  other  creditor,  the  keeping  of  the  posses- 
sion of  them^  had  made  the  bill  of  sale  fraudulent  as  to  the  other 
creditors."  But  he  very  justly  distinguished  that  case,  and  seems 
to  have  considered  the  landlord  (who  lent  his  tenant  money  to 
buy  the  goods  to  furnish  his  house)  as  the  original  owner  of  the 
goods. 

Bucknal  v.  Roiston  was  not  a  case  of  bankruptcy,  but  upon  the 
course  of  administration  oi  assets  where  secret  liens  give  priority, 
and  it  is  expressly  distinguished  by  my  Lord  Chancellor  from  the 
case  of  a  bankrupt.  Besides,  the  possession  was  tiiere  a  trust 
under  an  authority  to  negotiate  and  sell,  and  could  not  be  meant 
to  give  any  false  credit.  In  the  case  of  RyaU  v.  Rowles,  the  act 
of  bankruptcy  upon  which  the  commission  proceeded  was  long 
after  the  mortgages ;  the  assignees  did  not  wish  to  carry  it  further 
back,  and  therefore  never  objected,  that  the  bankrupt's  keeping 
possession  made  the  mortgages  fraudulent ;  but  if  they  had,  in 
that  case  the  presumption  of  fraud  would  have  been  disproved. 
The  same  fund  was  mortgaged  six  times  over.  They  all  trusted 
to  their  conveyances  (Uke  mortgages  of  land)  as  a  title  without 
possession,  though  a  bankruptcy  should  happen.  They  mistook 
the  law,  but  did  not  evade  it. 

"Whereas  here  the  parties  manifestly  were  aware  that  possession 
was  necessary.     The  solemn  determination  in  the  case  of  RyaU  v. 
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Bowles  had  made  tiiat  point  notorious.  Possession  was  here  left, 
upon  a  secret  trust  to  deliver  it  so  as  to  avoid  the  clause  in  21 
Jac.  I.  c.  19,  which  in  fact  was  accordingly  done. 

Two  general  objectians  from  inconvenience  have  been  urged 
which  deserve  an  answer.  1st.  That  it  will  hurt  credit,  if  traders 
may  not  raise  money  by  mortgaging  their  goods  without  quitting 
possession. 

The  answer  to  this  is,  the  policy  of  the  bankrupt  law  introduced 
by  21  Jac.  I.  c.  19,  and  followed  ever  since,  is  to  level  all  creditors 
who  have  not  actually  recovered  satisfaction,  or  got  hold  of  a 
pledge  which  the  bankrupt  could  not  defeat.  A  trader  is  trusted 
upon  his  character,  and  visible  commerce.  That  credit  enables 
him  to  acquire  wealth.  If  by  secret  liens  a  few  might  swallow  up 
all,  it  would  greatly  damp  that  credit. 

If  he  mortgages  and  parts  with  possession  of  goods,  the  world 
has  notice ;  but  to  give  priority  from  mortgaging  goods,  of  which 
the  trader  is  allowed  to  act  and  appear  as  the  owner,  would  be 
enabling  him  to  impose  upon  mankind  and  draw  them  in  by  false 
appearances.  No  injustice  is  done  to  such  mortgagee,  because  he 
really  trusts  only  to  the  general  credit  of  the  trader.  The  convey- 
ance is  not  a  fraud  against  him,  but  against  his  other  creditors. 
Mortgages  of  land  are  checked  by  the  title.  But  where  possession 
is  not  delivered,  goods  may  be  mortgaged  a  hundred  times  over, 
and  open  a  plentiful  source  of  deceit. 

The  other  general  objection  from  inconvenience  was,  that  a 
fraudulent  deed  is  an  act  of  bankruptcy  upon  the  face  of  it,  and 
can  never  be  purged.  I  am  sorry  the  phrase  has  crept  into  use, 
because  it  confounds  the  idea  which  ought  to  be  annexed  to  it. 
Every  equivocal  fact  may  be  explained  by  circumstances.  If  a 
trader  orders  himself  to  be  denied,  circumstances  may  show  that 
he  did  not  do  it  to  avoid  payment,  but  on  account  of  sickness  or 
particular  business.  So  if  he  leaves  his  house,  circumstances 
may  show  it  was  not  to  abscond. 

Of  all  the  equivocal  facts  which  can  amount  to  acts  of  bank- 
ruptcy, deeds  are  most  open  to  be  explained  by  a  variety  of  cir- 
cumstances. Hardly  any  deed  is  fraudulent  upon  the  mere  face 
of  it.  It  is  a  good  sale  if  the  consideration  be  true  ;  fraudulent, 
if  false  ;  good,  if  possession  immediately  follows ;  bad,  if  it  do  not ; 
nay,  the  not  taking  possession  being  only  evidence  of  fraud  may 
be  explained. 

The  use  to  which  a  deed  is  applied,  shows  qvx)  animo  it  was 
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made.  Leaving  possession  till  after  the  act  of  bankruptcy,  in  the 
case  of  RyaM  v.  Bowles,  showed  there  was  no  fraud,  and  Ihat  they 
trusted  to  the  conveyance. 

In  this  case>  the  consultation  and  delivery  of  possession  upon 
the  11th  of  November  proves  the  secret  trust,  in  confidence  of 
which  the  false  credit  was  given  the  bankrupt  before.  It  shows 
that  evading  the  clause  in  21  Jac.  I.  c.  19>  was  in  the  new  and 
contemplation  of  the  parties.  There  was  no  other  reason  for  de- 
livering possession  on  the  11th  of  November,  because  no  default 
had  happened,  which  gave  De  Mattos  more  pretence  to  enter  then 
than  before. 

Under  all  the  circumstances,  we  are  of  opinion  that  this  con- 
veyance of  the  bankrupt's  whole  substance  to  De  Mattos,  though 
by  way  of  security  and  for  valuable  consideration,  is  fraudulent 
and  an  act  of  bankruptcy.  The  determination  here  is  upon  the 
assignment  of  aU. 

Per  Cur.  :  The  postea  must  be  indorsed,  "  That  Richard  Slader 
became  bankrupt  on  the  28rd  of  October." 
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HARMAN  AND  Others,  Assignees  of 
FoRDYCE,  V.  FISHAR. 


Trin,  Term,  14  Geo.  III.  June  13,  April  29. 
[reported  cowp.  117.] 

Bankruptcy — ^Fraudulent  Preference.] — A  trader)  in  contem- 
plation of  absconding,  encloses  certain  bills  to  F.,  a  particular 
creditor,  in  discharge  of  his  debt ;  saying  he  has  the  honour  to 
show  him  that  preference  which  he  conceives  is  his  due.  This  is 
done  without  the  privity  of  F.,  and  followed  by  an  act  of  bank' 
ruptcy  before  the  notes  could  possibly  be  delivered.  Per  Cur. :  The 
essential  motive  being  to  give  a  preference,  and  the  act  itself  in- 
complete, is  clearly  void  though  in  favour  of  a  very  meritorious 
creditor. 

Legal  preference  is  where  property  is  duly  and  regularly  transferred, 
and  the  transfer  itself  is  complete  before  an  act  of  bankruptcy. 
As  where  payment  is  made  by  a  trader  in  the  ordinary  course  of 
dealing,  or  enforced  by  legal  process,  though  but  the  evening 
before  he  becomes  bankrupt. 

This  was  an  action  of  trover,  brought  by  the  assignees  of  Fordyce 
against  the  defendant,  to  recover  two  promissory  notes.  At  the 
trial  a  verdict  was  found  for  the  plaintiflfs,  subject  to  the  opinion  of 
the  Court  upon  the  following  case. 

That  the  defendant,  Fishar,  was  a  creditor  of  the  partnership  of 
Fordyce  and  Co.,  and  on  various  occasions  had  done  them  many 
acts  of  friendship,  and  being  akeady  a  creditor  for  £1300,  upon  the 
6th  of  June,  1772,  paid  into  the  shop  of  Fordyce  and  Co.,  as 
bankers,  the  further  sum  of  £7000,  and  had  it  written  in  his  book 
according  to  the  usual  course ;  which  sum  he  had  borrowed  for  the 
purpose  of  accommodating  the  shop  during  the  holidays ;  and  at  the 
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time  the  money  was  paid  in,  he  ordered  the  person  who  paid  it  to 
tell  them  he  should  not  draw  the  money  out  before  the  Friday 
following,  which  they  were  told  accordingly. 

On  the  9th  of  June,  Fordyce  sat  up  all  night  settling  his  books 
and  affairs  in  contemplation  of  absconding;  and  being  possessed  in 
his  own  separate  right  of  the  two  notes  described  in  the  declara- 
tion, about  five  o'clock  in  the  morning  he  enclosed  them  in  a  letter 
to  Mr.  Fishar,  as  follows  : — To  Mr.  Fishar, "  Mr.  Fordyce  conceiv- 
ing that  the  money  lodged  by  Mr.  Fishar  with  his  house  on  Satur- 
day last,  was  a  sum  about  which  perhaps  even  some  pains  had  been 
taken  to  place  it  there,  he  has  the  honour  to  show  him  that  prefer- 
ence which  he  conceives  is  certainly  his  due." 

£  5,500.  Collins  and  Co.,  3rd  July. 

£11,702.  ISs.  U.  T.  W.  Jolly,  20th  June. 
That  Fordyce  delivered  the  letter  and  notes  to  Mr.  Hanison,  his 
clerk,  with  directions  to  carry  them  to  Mr.  Fishar's  office  and  give 
them  to  him.  About  six  o'clock  the  same  morning,  Fordyce  ab- 
sconded and  went  to  France.  At  half  an  hour  after  eleven  o'clock 
the  same  morning  a  commission  of  bankruptcy  duly  issued  against 
him.  Harrison  about  ten  o'clock  the  same  day  called  at  the  defend- 
ant's office :  not  finding  him  at  home,  he  returned  again  about 
twelve ;  but  it  being  holiday  time,  the  office  was  shut  up.  That  on 
Thursday  the  11th,  Harrison  delivered  the  letter  with  the  notes  to 
Mr.  James,  one  of  the  partners  of  Fordyce,  who  sent  for  the  de- 
fendant, when  Mr.  James,  in  the  presence  of  the  defendant  and 
Mr.  Bellamy,  opened  the  said  letter  and  delivered  it  with  the 
notes  to  the  defendant,  who  having  read  the  same  to  the  company 
present,  took  them  away  with  him ;  that  they  remain  in  his  pos- 
session, and  that  he  refused  to  deliver  them  up.  That  Fordyce 
was  indebted  to  the  partnership  in  a  larger  sum  than  the  amount 
of  the  notes  in  question. 

The  question  in  the  opinion  of  the  Court  upon  this  state  of 
the  case  w.as,  "  Whether  the  plaintiffs  are  entitled  to  recover  in 
this  action  ?" 

This  case  was  twice  argued ;  first,  in  Easter  Term  by  Mr. 
BuUer  for  the  plaintiffs,  and  Mr.  AUen  for  the  defendant ;  and 
now  in  this  Term  by  Mr.  Lee  for  the  plaintiffs,  and  Mr.  Dunning 
for  the  defendant 

On  the  part  of  the  plaintiffs  it  was  insisted,  that  under  the  cir* 
cumstauces  of  this  case  it  was  not  competent  to  Mr.  Fordyce  to 
give  this  preference  to  the  defendant     For  however  fair  the  trans- 
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action  might  be  as  between  the  parties,  yet  a  trader,  in  contem- 
plation of  an  act  of  bankruptcy,  cannot  give  a  preference  to  any 
particular  person,  because  it  is  a  fraud  upon  the  rest  of  the  creditors, 
and  against  the  general  spirit  of  the  bankrupt  laws.  This  principle 
is  fully  settled  in  the  case  of  Worseley  v.  De  Mattos  (1  Burr.  474) 
where  the  Court  held  that  an  assignment  of  all  the  bankrupt's  effects, 
though  a  fair  transaction  between  the  parties,  and  for  a  good  and 
valuable  consideration,  was  nevertheless  fraudulent  in  respect  of  the 
other  creditors ;  the  object  aimed  at,  being  to  give  a  preference 
which  was  unlawful. 

The  case  of  Small  v.  Ovdley,  cited  in  the  case  just  mentioned, 
may  be  thought  to  be  an  authority  the  other  way ;  but  there  no 
fraud  was  meant  against  the  creditors :  on  the  contrary,  the  Court 
said  the  whole  transaction  was  beneficial  to  them,  and  the  only 
person  defrauded  was  Small.  Besides,  the  only  point  decided  in 
that  case  was,  that  a  deed  cannot  be  fraudulent  in  equity  which 
would  not  amount  to  an  act  of  bankruptcy  at  law. 

But  the  present  case  is  clearly  distinguishable  from  Small  v. 
Ovdley.  For  here  the  defendant  knew  the  shop  to  be  in  a  de- 
sponding state  when  he  advanced  the  money ;  the  repayment  was 
voluntary  and  without  the  knowledge  of  the  defendant,  in  the  very 
moment  of  absolute  bankruptcy,  and  with  a  professed  view  of 
giving  an  undue  preference.  An  additional  circumstance  is,  that 
the  notes  were  not  delivered  till  after  a  clear  act  of  bankruptcy 
was  actually  committed.  For  want  therefore  of  the  defendant's 
assent,  the  transaction  was  not  complete,  which  alone  is  sufficient 
to  render  the  payment  void.  There  are  two  cases  in  which  this 
objection  made  a  principal  ground  in  the  determination  the  Court 
gave,  Hague  v.  RoUeston,  Hil.  8  Geo.  III.  (since  reported,  4  Burr. 
2174),  and  Alderson  v.  Temple  (since  reported  likewise,  4  Burr. 
2238,  Pasch.  8  Geo.  III.).  But  the  reasoning  and  principles  laid 
down  in  the  latter  case  upon  the  question  of  preference  are  deci- 
sive of  the  present.  Mr.  Buller  stated  the  opinion  of  the  Court  at 
large,  qtiod  vide,  4  Burr.  2829. 

This  doctrine  is  confirmed  and  strengthened  by  a  case  of  very 
late  date.  Linton  v.  BarOeU,  Hil.  10  Geo.  III.  C.  B.  M.  S.  The 
case  was  thus.  The  plaintiff's  brother  carried  on  his  trade  in  two 
separate  shops,  an  upper  and  an  under  one ;  being  indebted  to  his 
brother,  upon  the  8rd  of  August  he  assigned  over  to  him  such  of 
his  goods  as  were  in  his  upper  shop,  being  one-third  part  only  of 
his  stock  in  trade ;  and  this  he  did  for  the  purpose  of  giving  his 
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brother  a  preference.  The  question  was,  whether  this  assignment 
was  an  act  of  bankruptcy  ?  Per  Curiam :  "  This  is  a  very  plain 
case ;  the  deed  and  the  transaction  may  have  been  very  fair  as 
between  the  parties ;  but  in  all  these  cases  the  object  to  be  at- 
tended to  is,  quo  animo  the  transaction  is  done."  Now  the  single 
question  is,  whether  a  man  shall  be  allowed  to  commit  a  fraud 
upon  the  whole  system  of  the  laws  concerning  bankrupts,  by  giving 
a  preference  to  one  creditor  in  prejudice  to  the  rest  ?  Clearly  he 
shall  not ;  and  here  it  being  by  deed,  it  is  itself  an  act  of  bank- 
ruptcy. The  great  criterion  is,  whether  the  act  be  done  in  con- 
templation of  becoming  a  bankrupt  ? 

This  is  a  decision  expressly  upon  the  point  of  preference  in  con- 
templation of  bankruptcy ;  and  no  inconvenience  can  arise  from 
fixing  that  as  the  moment  when  the  curtain  should  drop.  Here  it 
is  expressly  found  that  the  notes  were  sent  in  contemplation  of 
committing  an  act  of  bankruptcy,  and  professedly  with  a  view  to 
give  the  defendant  a  preference.  The  act  therefore  is  void,  and 
the  plaintiffs  are  well  entitled  to  recover. 

Mr.  Dunning  and  Mr.  Alien  for  the  defendant. 

Two  questions  arise  in  this  case:  First.  Whether  it  is  competent 
in  law  for  a  trader,  in  contemplation  of  an  act  of  bankruptcy,  to 
give  a  preference  under  any  circumstances  ? 

Secondly.  If  there  be  any  case  in  which  that  preference  may  be 
given,  whether  this  is  one  of  those  cases  ? 

With  respect  to  the  first,  it  has  been  settled  that  a  trader  at  the 
eve  of  bankruptcy  may  do  everything  that  he  might  have  done  at 
any  period  antecedent  to  that  time.  But  it  has  never  been  esta- 
blished that  a  trader  shall  at  no  time  give  a  preference  to  a  bond 
fde  creditor.  On  the  contrary,  the  case  of  SmaU  v.  Oudley  (2  P. 
Wms.  427)  is  an  authority  expressly  the  other  way.  The  circum- 
stances were  very  like  the  present.  On  the  21st  of  September, 
1720,  Small,  to  accommodate  his  friends  D.  and  J.  Nercott, 
transferred  £500  South  Sea  stock  to  them  upon  condition  it  should 
be  returned  in  ten  days.  Upon  the  29th  they  made  an  assignment 
oipart  of  their  effects  to  Small,  as  a  security  for  transferring  ^£500 
South  Sea  stock,  reciting  the  truth  of  the  case,  and  the  next  day 
absconded.  Sir  Joseph  JekyU,  M.  R.,  was  clearly  of  opinion  that 
this  assignment  was  good.  '^  That  there  may  be  just  reason  for  a 
sinking  creditor  to  give  a  preference  to  one  creditor  before  another; 
to  one  that  had  been  a  faithful  friend,  and  for  a  just  debt  lent  to 
him  in  extremity ;  when  the  rest  of  his  debts  might  be  due  from 
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him  as  a  dealer  in  trade,  wherein  his  creditors  might  have  been 
gainers ;  whereas  the  other  may  not  only  be  a  just  debt,  but  all 
that  such  creditor  has  in  the  world  to  subsist  upon.  In  this  case, 
and  so  circumstanced,  the  trader  honestly  may,  nay  ought  to  give 
a  preference."  He  says  further,  "  The  time  of  the  assignment  is 
not  material,  provided  it  be  before  the  bankruptcy ;  but  the  just- 
ness of  the  debt  is  very  material,  and  the  circumstance  of  the 
non-privity  of  the  creditor  to  the  assignment  was  very  much  in 
his  favour.*' 

It  is  plain  therefore  from  this  case,  that  antecedent  to  an  act  of 
bankruptcy  actually  committed,  there  may  exist  a  case  in  which 
by  law  it  is  permitted  to  a  trader  to  give  a  preference.  The 
observation  made  by  Lord  Mansfield  upon  this  case  of  Small  v. 
Oudley,  in  the  decision  of  Worseley  v.  De  MattoSy  tends  to  explain 
that  the  ground  of  the  opinion  was  right.  For,  his  Lordship  said, 
"  This  case  was  very  particular.  The  fraud  was  upon  Small,  and 
not  upon  the  creditors.  His  stock  was  to  be  replaced  in  a  week 
or  ten  days  at  furthest,  iGlSOO  of  Small's  money  went  to  the  cre- 
ditors, and  this  security  amounted  but  to  £300.  So  that  the 
whole  transaction  was  beneficial  to  the  creditors."  Now  every 
syllable  and  every  circumstance  upon  which  Sir  Joseph  Jekyll 
founded  his  opinion  in  that  case,  is  not  only  applicable  but 
actually  to  be  found  in  the  present. 

The  case  of  Linton  v.  Bartlett  is  inapplicable  to  this  case  ;  for 
the  ground  of  that  decision  was  that  the  assignment  was  an  act  of 
bankruptcy  itself,  and,  being  of  all  the  goods  in  that  shop,  was 
within  the  same  mischief  as  if  it  had  been  an  assignment  of  the 
goods  in  both.  It  has  been  insisted  that  no  inconvenience  can 
arise  if  the  line  was  to  be  drawn  at  the  beginning  of  an  insolvency. 
This  is  not  so ;  for  then  all  the  creditors  subsequent  to  the  time 
when  the  Court  determines  that  the  line  of  distribution  should  be 
drawn,  must  be  involved  in  the  wreck.  The  contemplation  of 
becoming  bankrupt,  is  equally  difficult  to  ascertain  ;  but  neither 
the  point  of  insolvency  nor  the  resolution  to  become  bankrupt,  is 
the  period  of  bankruptcy;  nor  can  the  contemplation  of  bank- 
ruptcy be  the  true  line  to  be  drawn;  for  each  is  so  indefinite 
and  uncertain  that  the  rule  in  either  case  would  tend  to  endless 
litigation.  It  were  to  be  wished,  therefore,  that  the  Court  would 
settle  the  rule  of  preference  according  to  the  honesty  or  dis- 
honesty of  the  transaction. 

In  Alderson  v.  Temple,  Mr.  Justice  Yates  said,  there  is  no 
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doubt  but  that  an  act  of  this  sort  may  be  done  on  the  eve  of  a 
bankruptcy  under  fair  and  honest  circumstances ;  and  that  in 
SmaJl  V.  Oudley  the  justice  of  the  case  required  it.  With  respect 
to  the  act  being  incomplete  for  want  of  the  defendant's  assent,  in 
AtkinB  y.  Barwick  (1  Stra.  165)  the  assent  was  subsequent  to  the 
act  of  bankruptcy,  and  the  only  question  was,  whether  a  subse- 
quent dissent  was  necessary  to  devest  the  property.  The  Court 
held,  that  delivery  vests  property,  unless  devested  by  a  subsequent 
dissent ;  and  if  founded  upon  good  consideration  is  not  counter- 
mandable.  Here  the  delivery  was  unquestionably  upon  good 
consideration;  and  therefore  as  to  the  point  of  non-privity  and 
assent,  the  authority  is  decisive. 

The  second  question  is,  whether  this  is  a  case  in  which  a  pre- 
ference may  be  given.  And  this,  we  have  seen,  depends  upon  the 
honesty  of  the  transaction. 

Now  the  purpose  for  which  Mr.  Fishar  advanced  this  money 
was  meritorious  and  friendly  in  the  highest  degree ;  the  use  to 
which  Mr.  Fordyce  applied  it,  namely,  to  lessen  the  partnership 
debt,  was  just  and  honest ;  but  his  distresses  were  such  as  defeated 
the  object,  and«^  therefore,  what  could  be  more  fair,  what  more 
reasonable,  what  more  distant  from  fraud  than  to  return  it? 
When  returned,  the  creditors  were  precisely  in  the  same  situation 
as  they  would  have  been  in,  if  it  had  never  been  advanced ;  and 
no  doubt  in  itself  the  loan  of  the  money  was  as  friendly  and  in 
its  consequences  might  have  been  as  beneficial  to  them  as  it  was 
intended  to  be  to  Mr.  Fordyce. 

Lord  Mansfield,  C.J.,  after  stating  the  case,  delivered  his 
opinion  as  follows : — The  defendant,  Mr.  Fishar,  is  certainly  a 
very  meritorious  creditor  of  Mr.  Fordyce ;  and  in  this  last  trans- 
action did  him  a  very  great  act  of  friendship.  I  have  therefore 
been  very  sorry,  as  far  as  one  can  be  said  to  be  sorry  in  the 
administration  of  justice,  that  I  could  not  see  in  this  case  any 
circumstance  which  could  give  rise  to  a  question ;  for  they  are  so 
very  particular  as  not  to  lay  the  least  foundation  for  one. 

The  question  is,  "  whether  the  plaintiffs  are  entitled  to  recover 
in  this  action  ? ''  which  depends  on  this  :  whether  the  property  of 
the  two  notes  was  duly  and  regularly  transferred  before  the  act  of 
bankruptcy?  I  say  duly  and  regularly,  because  that  excludes 
fraud. 

There  has  been  much  argument  upon   a  general  question. 
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"  whether  a  trader,  in  contemplation  of  an  act  of  bankruptcy,  can 
give  a  preference  to  a  bond  fide  creditor  ?  Perhaps  the  stating  it 
as  a  general  question  involves  a  great  impropriety ;  because  no 
trader  can  do  an  act  of  fraud,  contrary  to  the  spirit  of  the  bank- 
rupt laws,  and  to  the  injury  of  his  creditors.  He  cannot  assign 
his  effects  to  all  his  other  creditors  in  exclusion  of  one  whom  he 
thinks  dishonest  or  unjust;  nor  even  to  be  equally  divided 
amongst  all  his  creditors,  because  he  cannot  take  his  estate  out 
of  that  management  which  the  laws  put  it  into.  If  any  act  of 
this  sort  is  done  by  deed,  it  is  not  only  void,  but  in  itself  an  act 
of  bankruptcy  from  the  date  of  the  deed.  If  without  deed,  it  is 
void  in  respect  of  those  whom  it  prejudices. 

But  all  questions  of  preference  turn  upon  the  action  being  com- 
plete before  an  act  of  bankruptcy  committed :  for  then  the  property 
is  transferred ;  otherwise,  an  act  of  bankruptcy  intervening  vests 
the  property  in  the  hands  and  disposal  of  the  law. 

In  the  case  of  WorseUy  v.  De  Mattos,  whatever  the  Court  might 
think  of  the  case  of  SmaU  v.  Oudiey,  there  was  no  intention  to  lay 
down  that  the  determination  of  that  case  was  wrong  at  that  time. 
But  no  case  ever  came  before  us  where  we  were  warranted  to  say, 
that  no  case  can  exist  of  a  legal  preference.    For  if  a  man  were  to 
make  a  payment  but  the  evening  before  he  becomes  bankrupt,  in- 
dependent  of  the  Act  of  Parliament  and  in  a  course  of  dealing  and 
trade,  it  would  be  good ;  or  suppose  legal  diligence  used  by  a 
creditor,  and  an  execution  or  ca,  sa.  is  in  the  house,  and  under 
terror  of  that  he  makes  an  assignment  and  delivery  of  his  effects, 
it  would  be  valid,  the  object  not  being  to  give  a  preference,  but  to 
deliver  himself.    In  Cock  v.  OoodfeUow  the  act  done  was  fair ;  it 
vTas  done  several  months  previous  to  the  act  of  bankruptcy,  and 
was  no  more  than  what  the  Court  of  Chancery  would  have  com- 
pelled the  party  to  do.    Where  an  act  is  done,  and  the  single 
motive  is  not  to  give  an  unjust  preference,  the  creditor  will  have  a 
preference.    In  Small  v.  Dudley,  upon  a  stipulation  to  replace  so 
much  stock,  the  day  agreed  upon  was  past ;  the  estate  had  had  the 
benefit  of  the  solemn  agreement,  and  the  bankrupts  gave  a  secu- 
rity for  part  of  th^  debt  only ;  a  distinction  was  likewise  taken 
because  the  security  was  upon  their  effects  in  a  separate  trade. 
That  was  a  very  favourable  case,  but  I  think  it  extremely  shaken 
by  the  case  of  lAnton  v.  Bartlett  in  the  Common  Pleas,  which  goes 
further  than  any  other ;  for  that  case  has  determined  that  though 
the  act  be  complete,  yet  if  the  mere  and  sole  motive  of  the  trader 
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were  to  give  a  preference,  it  shall  be  Toid ;  and  if  by  deed,  is  ia 
itself  an  act  of  bankruptcy.  In  that  case  the  money  was  advanced 
by  the  brother  from  motives  of  friendship  and  without  interest. 
Possession  of  the  goods  was  delivered  instantly  upon  the  assign- 
ment being  made  ;  and  a  clear  act  of  ownership  exercised  by  the 
brother,  by  his  exposing  them  to  sale,  and  carrying  on  the  trade ; 
nor  had  he  the  least  knowledge  or  suspicion  of  the  insolvency. 
But  the  material  circumstances  which  made  that  a  fraudulent  act 
were  these :  the  brother  did  not  arrest,  or  threaten  or  even  call 
upon  the  bankrupt  for  money ;  but  the  bankrupt  of  his  own  volun- 
tary  act  gave  him  the  assignment,  with  what  intent  ?  Why,  to 
give  him  a  preference.  The  goods  assigned  were  not  more  than 
one-third  of  his  effects.  Upon  what  then  was  the  opinion  of  the 
Court  founded  ?  Not  upon  one-third  being  the  same  as  an  assign- 
ment of  all  his  effects ;  but  upon  the  trader's  giving  a  preference  : 
and  upon  his  sole  motive  being  to  do  so.  If  he  can  give  it  to  one 
he  can  give  it  to  another ;  which  would  establish  this  principle, 
that  a  bankrupt  may  apportion  his  estate  amongst  his  different 
creditors  as  he  thinks  proper.  The  case  goes  further  than  any 
former  decision.  It  had  before  been  held,  in  Worseley  y.  De 
Mattoa,  that  an  assignment  of  all  was  a  clear  act  of  bankruptcy, 
and  an  exception  of  part,  if  colourable  or  fraudulent,  will  not  take 
it  out  of  the  general  rule. 

But  the  present  case  affords  no  circumstances  that  can  give  rise 
to  a  question.  A  trader  at  five  o'clock  in  the  morning,  just  going 
to  commit  an  act  of  bankruptcy,  orders  his  servant  to  take  certain 
bills  to  a  creditor  in  discharge  of  a  debt,  pursuant  to  no  contract — 
in  the  performance  of  no  obligation — in  no  course  of  dealing,  with- 
out the  privity  of  the  creditor  or  call  on  his  part  for  the  money, 
and  vrithout  a  possibility  of  the  notes  being  delivered  before  an  act 
of  bankruptcy  was  committed.  This  is  an  order  how  his  effects 
shall  be  apportioned  after  his  bankruptcy.  He  delivers  the  letter 
to  his  own  servant,  and  might  have  countermanded  it ;  here  it 
falls  in  with  the  case  of  Temple  v.  Alderson  and  Hague  v.  Bol- 
leston.  The  act  was  not  complete  ;  and  therefore  the  act  of  the 
bankruptcy  revoked  it.  Suppose  the  drawers  had  been  insolvent ; 
was  Mr.  Fishar  bound  to  take  the  notes  in  satisfaction  of  his  debt? 
Besides,  the  amount  of  the  notes  exceeded  the  debt  by  several 
hundred  pounds.  But  what  is  the  nature  of  the  transaction  upon 
the  face  of  the  letter  P  It  is  in  terms  a  declaration  that  he  means 
to  give  a  preference.     This  the  law  does  not  allow ;  and  if  it  had 
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been  by  deed  it  would  itself  have  been  an  act  of  bankmptcy.  Bat 
it  is  much  stronger  where  the  trader  mentions  that  to  be  his  sole 
motive ;  and  where  the  act  cannot  be  completed  till  after  an  act 
of  bankruptcy  actually  committed. 

The  three  other  Judges  were  of  the  same  opinion. 

Lord  Mansfield,  C.  J.,  added,  that  if  a  preference  were  only  con- 
sequential, the  case  might  be  different ;  as  if  a  pajrment  were  made 
or  an  act  done  in  pursuance  of  a  prior  agreement.  His  Lordship 
further  observed  that  with  respect  to  the  case  of  Atkins  v.  Barwick 
(1  Stra.  165)  the  judgment  seemed  to  be  right,  but  the  reasons 
wrong.  The  true  ground  was,  that  the  trader  Yery  honestly 
refused  to  accept  the  goods  and  returned  them. 


In  the  well-known  cases  of 
Worseley  v.  De  Mattos  and  Har- 
man  v.  Fishar  (commonly  called 
Fordycf^s  case),  the  doctrine  rela- 
tive to  fraudulent  preferences,  and 
also  the  law  relative  to  fraudulent 
conveyances  and  transfers  of  pro- 
perty which,  on  the  part  of  a 
trader,  constitute  acts  of  bank- 
ruptcy, were  very  fully  discussed, 
and  the  policy  of  the  bankrupt 
laws  upon  these  important  sub- 
jects, and  the  rules  by  which  it  is 
carried  out,  were  very  clearly 
enunciated  by  Lord  Mansfield. 

The  policy  of  the  bankrupt  laws 
has  in  view  two  main  objects,  viz., 
the  management  of  the  bankrupt's 
estate,  and  an  equal  division 
thereof  among  his  creditors.  It 
will  be  found  upon  the  examina- 
tion of  the  authorities, /r«/i  that 
the  Courts  have  continually  en- 
deavoured to  render  void  all  acts 
by  which  debtors  attempt  to  give 
a  preference  to  any  creditors  or 


class  of  creditors,  which,  being 
in  fraud  of  the  bankruptcy  laws,  is 
termed  a  fraudulent  preference ; 
and,  secondly,  that  the  legislature 
having  the  same  object  in  view, 
has  enacted  that  fraudulent  con- 
veyances, gifts,  or  transfers  by  a 
debtor  of  his  property,  with  the 
intent  to  defeat  or  delay  his 
creditors,  shall  be  deemed  acts  of 
bankruptcy. 

It  is  proposed  to  consider  in 
this  note,  first,  what  constitutes 
a  fraudulent  preference ;  and, 
secondly,  when  a  conveyance  or 
transfer  by  a  debtor  of  his  property 
is  fraudulent  and  an  act  of  bank- 
ruptcy. 

1.  What  constitutes  a  fraudulent 
preference. — It  may  not  be  unim- 
portant to  observe  how  the  law 
as  to  fraudulent  preference  has 
arisen.  The  statutes  relating  to 
bankruptcy  contained  no  provision 
invalidating  payments  made  prior 
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to  the  act  of  bankraptcy  ;  bub  the 
Courts,  from  the  time  of  Lord 
Mansfield^  held  that  if  a  trader  in 
contemplation  of  bankruptcy,  with 
a  view  to  evade  the  bankrupt  law, 
preferred  a  particular  creditor,  to 
the  detriment  of  the  rest,  such  a 
preference  was  a  fraud  upon  the 
law,  and  the  transaction  could  not 
stand.  Per  Cockbum,  C.  J.,  6 
Best  &  Sm.  319  ;  and  see  Crosby 
V.  Crouch,  2  Campb.  166  ;  11 
East,  256  ;  Alderson  v.  TempU, 
4  Burr.  2235. 

Where  a  person,  with  a  view  to 
bankruptcy,  voluntarily  pays,  de- 
livers, or  transfers  goods,  money, 
or  other  property  to  one  of  his 
creditors,  with  the  intention  of 
giving  him  a  preference  over  the 
others,  such  payment,  delivery,  or 
transfer  upon  the  bankruptcy 
(Westbury  v.  Cla^,  12  W.  R. 
(V.-O.W.)  511)  of  the  person 
making  such  preference,  is  void  as 
against  the  other  creditors,  and 
his  assignees  may  by  an  action  at 
law  recover  the  money,  goods,  or 
property  from  the  creditor  to 
whom  such  preference  has  been 
given. 

To  constitute  however  a  fraudu- 
lent preference  in  such  cases  two 
things  must  concur:  first,  such 
payment,  delivery,  or  transfer, 
must  be  made  in  contemplation 
of  bankruptcy ;  secondly,  it  must 
be  made  voluntarily. 

"With  regard  to  what  will  be 
considered  a  payment  made  in 
contemplation  of  bankruptcy,  this 
is  a  matter  of  fact  for  a  jury  to 
determine  {Flook  v.  Jones,  12 
Moor.   96 ;    Abbott  v.  Burbage^ 


2  Scott,  656  ;  Pennell  v.  Heading, 

2  F.  &  F.  744 ;  Bills  v.  SmiOi, 
6  B.  &  Sm.  314),  and  a  Court  of 
Equity  may  if  it  think  fit  grant 
an  issue.     Davison  v.  Bobinson^ 

3  Jur.  K  &  791.  The  onus 
lies  on  the  party  endeavouring  to 
set  aside  a  gift,  payment,  or 
transfer  as  fraudulent  to  show  that 
it  was  made  in  contemplation  of 
bankruptcy  {Morgan  v.  Brundrett, 
5  B.  &  Ad.  289  ;  2  Nev.  &  M. 
280),  although  it  is  not  necessary 
to  give  evidence  of  an  intention  to 
commit  any  definite  act  of  bank- 
ruptcy, it  is  enough  to  glye  in 
evidence  such  fieu^ts  as  will,  taken 
together,  satisfy  the  jury  that 
bankruptcy  was  at  the  time  of  the 
gift  or  transfer  in  the  contempla- 
tion of  the  person  making  it 
[Cook  V.  Pritchard,  5  Man.  &  G. 
329 ;  6  Scott,  N.  R.  84;  Pritchard 
V.  Hitchcock,  6  Scott^  N.  E.  851 ;  Ex 
parte  Simpson,  De  6.  9).  And  it 
seems  that  embarrassed  circum- 
stances are  not  conclusive  evidence 
of  the  contemplation  of  bank- 
ruptcy. Per  Park,  J.,  in  Belcher 
V.  Pittie,  10  Bing.  419. 

Moreover  a  disposition  made 
under  a  mere  consciousness  of  in- 
solvency, will  not  be  sufficient  to 
enable  the  assignees  of  a  bankrupt 
to  recover  back  the  money  or 
chattels  so  disposed  of,  inasmuch 
as  it  is  essential,  in  order  to 
enable  them  to  do  so,  that  the 
disposition  should  be  made  in  can" 
temptation  of  bankruptcy.  Thus  in 
Atkinson  v.  Brmdall,  2  Bing. 
N.  C.  228,  a  fiat  had  been  issncd 
against  Potter  on  February  14tli, 
1834.     This  was  not  proceeded 
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with  ;  but  on  the  15th  of  March, 
Potter  e^cecuted  an  assignment  of 
his  effects  in  trust  for  creditors, 
under  which  they  were  to  hare 
only  15^.  in  the  pound.  Between 
that  time  and  January,  1885,  the 
defendant  had  lent  him  upwards 
of  £200.  On  the  13th  of  January, 
two  bills  due  from  Potter  were 
dishonoured,  and  he  was  obliged  to 
ask  for  time ;  but  on  the  15th,  with- 
out any  demand  on  the  part  of  the 
defendant,  Potter  sent  him  cash 
and  bills  to  the  amount  of  £205. 
On  the  23rd  of  January,  a  second 
fiat  issued,  under  which  Potter 
was  declared  a  bankrupt,  and  the 
plaintifife  were  his  assignees.  Wil- 
liams, J.,  before  whom  the  cause 
was  tried,  told  the  jury  that  to 
entitle  the  plaintiflfe  to  recover. 
Potter  must  hare  had  bankruptcy 
in  contemplation  at  the  time  of 
the  payment ;  that  it  would  not 
avail  them  that  he  was  in  insol- 
vent circumstances,  and  contem- 
plated insolvency.  A  verdict  hav- 
ing been  found  for  the  defendant, 
a  new  trial  was  moved  for  upon 
the  before-mentioned  state  of 
facts,  it  being  contended  that 
Potter's  knowledge  of  his  own 
insolvency,  when  he  paid  the  de- 
fendant^ must  render  it  a  pay- 
ment made  in  contemplation  of 
bankruptcy ;  that  contemplation  of 
bankruptcy  meant  a  reasonable 
expectation  that  bankruptcy  must 
ensue,  and  that  therefore  the  jury 
ought  not  to  have  been  directed 
as  the  learned  judge  had  directed 
them  on  the  subject  of  insolvency. 
The  rule  however  was  refused  by 
the    Coxurt    of    Common    Pleas, 


Tindal,  0.  J.,  making  the  following 
observations : —  "  In  Morgan  v. 
BrundreU  (5  B.  &  Ad.  296),  Mr. 
Justice  LiitledaU  says,  *The  late 
cases,  with  reference  to  the  ques- 
tion whether  a  payment  or  de- 
livery of  goods  has  been  made 
in  contemplation  of  bankruptcy, 
have  gone  much  further  than  they 
ought.'  Mr.  Justice  Pofrhe  :  *  In 
order  to  render  the  deposit  void, 
it  was  incumbent  on  the  plaintifBsi 
to  show,  first,  that  it  was  made  in 
contemplation  of  bankruptcy ;  and 
secondly,  that  it  was  voluntary. 
There  was  very  slight  evidence 
that  it  was  made  in  contemplation 
of  bankruptcy.  The  meaning  of 
those  words  I  take  to  be,  that  the 
payment  or  delivery  must  be  with 
intent  to  defeat  the  general  distri- 
bution of  effects  which  takes  place 
under  a  commission  of  bankruptcy. 
It  is  not  sufficient  that  it  should 
be  made  (as  may  be  inferred  from 
some  of  the  late  cases)  in  con« 
templation  of  insolvency.  These 
cases  I  think  have  gone  too  far.* 
And  Mr.  Justice  Patieson:  *The 
recent  cases  have  gone  too  great 
a  length  ;  they  seem  to  have  pro- 
ceeded on  the  principle  that  if  a 
party  be  insolvent  at  the  time 
when  he  makes  a  payment  or 
delivery,  and  afterwards  become 
bankrupt,  he  must  be  deemed  to 
have  contemplated  bankruptcy  at 
the  time  when  he  made  such  pay- 
ment; but  I  think  that  is  not 
correct,  for  a  man  may  be  insol- 
vent, but  yet  not  contemplate 
bankruptcy.'  I  think  therefore 
that  the  direction  to  the  jury  in 
this  case  was  substantially  correct. 
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Up  to  the  time  of  an  act  of  bank- 
ruptcy, every  trader  has  dominion 
over  his  own  property  ;  the  only 
exception  is,  that  where  he  con- 
templates bankruptcy  and  the 
protection  afforded  by  the  bank- 
rupt laws,  a  disposition  of  pro- 
perty made  with  a  view  to  defeat 
the  equal  distribution  provided  by 
those  laws  is  fraudulent  and  void, 
but  not  a  disposition  made  under 
a  consciousness  of  mere  insol- 
vency. I  agree  in  thinking  that 
the  cases  on  this  subject  have 
gone  too  far.  As  to  the  evidence 
here,  I  am  not  prepared  to  say 
that  the  jury  were  wrong,  and  we 
ought  not  lightly  to  infringe  on 
their  province."  See  also  Aldred 
V.  ConstahUy  4  Q.  B.  674  ;  In  re 
Ryan,  8  Ir.  Ch.  Eep.  33 ;  Kinnear 
V.  Johnson,  2  P.  &  F.  753  ;  BUh 
V.  Smiih  6  B.  &  S.  314. 

Lord  Chief  Justice  Tindal,  in 
a  passage  which  has  been  cited 
with  approbation  by  Lord  Justice 
Knight  Bruce  {Ex  parte  Simp- 
son, 1  De  G.  19),  takes  rather 
a  different  view  from  that  to  be 
gathered  from  the  cases  before 
cited,  for  he  says :  "Where  a  party 
is  in  so  hopeless  a  state  of  in- 
solvency that  he  cannot  reasonably 
expect  to  avoid  bankruptcy,  though 
he  chooses  to  fight  it  off  as  long 
as  possible,  I  cannot  look  upon  a 
payment  voluntarily  made  by  him 
to  a  favoured  creditor  in  any  other 
light  than  as  a  payment  calculated 
and  intended  to  defeat  the  bank- 
rupt laws."  Oihson  v.  Boutis,  3 
Scott,  229. 

A  payment  or  transfer  made  to 
a  creditor,  is  clearly  not  fraudulent 


as  beinff  voluntary,  if  it  be  made 
in  consequence  of  an  act  of  tbe 
creditor,   as  when    he   threatens 
proceedings  against  the  debtor  in 
any  of  the  courts  of  law  (Thomp- 
son V.  Freeman,  1  T.  R.  155)  or 
bankruptcy    (Ex   parte    WkUbi/f 
Mont  &  C.  671),  or  in  a  criminal 
court    (De    Tastet  v.  CarroU,  1 
Stark.  88 ;  Ex  parte  De  TasUt, 
Mont.  1 38, 1 53.    See,  however,  Ex 
parte  the  Hibernian  Bmik,  14  Ir. 
Ch.  Rep.  113),  or  where  there  is 
a  demand  accompanied  with  pt^ 
sure  on  the  part  of  the  creditor. 
Gosser  v.  Oough,  1  T.  R.  156  n. ; 
Smith  V.  Payne,  6  T.  B.  1^^; 
Crosby  v.  Crouch,  2  Campb.  166  ; 
11  East,  256  ;  Skrubsols  v.  Siw- 
sams,    16   C.    B.   (N.    S.),   452, 
459. 

A  mere  demand  moreover  for  a 
debt,  even  if  it  be  not  then  due, 
will  be  sufficient  to  render  a  pay- 
ment or  transfer  good  ;  for  A  ap- 
pears to  be  clear  that  a  threst  or 
pressure,  with  an  immediate  power 
of  rendering  it  available  by  taking 
legal  steps,  is  not  essential.  Thoa, 
for  instance,  "  a  surety  for  a  bank- 
rupt^ or  one  to  whom  a  debt  ia 
due,   but  not  payable,  may  ob- 
tain    a  valid   preference  though 
he  has  no  present  power  of  pro- 
ceeding against  the  bankrupt.  To 
defeat  a  payment  or  transfer  made 
to  a  creditor,  the  assignees  must 
show  it  to  be  fraudulent  as  against 
the  body  of  creditors  entitled  un- 
der the  fiat,  by  proving  it  to  be 
voluntary  on  the  part  of  the  bank- 
rupt, and  in  contemplation  of  his 
bankraptcy  ;  and  if  it  is  made  in 
consequence  of  the  act  of  the  cre- 
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ditor,  it  is  not  Toluntary."  Per 
Parke^  B^  in  Van  Casteel  y. 
Booker,  2  Exch.  706 ;  and  see 
ffals  V.  Allnutty  18  C.  B.  505  ; 
Belcher  v.  FriUte,  10  Bing.  408  ; 
Mogg  V.  Baker,  4  M.  &  W.  348  ; 
Johnson  y.  Fesemeyer,  25  Beav. 
90,  91  ;  3  De  G.  &  Jo.  13. 

Where  goods  sent  to  a  trader 
were  under  circumstances  of  de- 
liberation, consent  of  creditors, 
and  advice  of  counsel,  given  up  by 
him  to  the  vendor  claiming  a 
right  to  stop  them  in  transitu,  it 
was  held  that  the  jury  under  these 
circumstances  rightly  found  that 
the  goods  were  not  given  upr 
through  a  fraudulent  preference, 
although  the  trader  was  at  that 
time  in  a  state  of  insolvency  and 
impending  bankruptcy,  and  the 
vendor,  as  it  tumoi  out,  had  no 
right  to  stop  the  goods,  as  the 
transituswas  at  an  end.  Dixon 
v.  Baldwin,  5  East,  175. 

A  request  by  a  surety  that  the 
money  for  the  payment  of  which 
he  is  ultimately  responsible  may 
be  paid  over  by  the  debtor  to  the 
creditor,  prevents  such  payment 
by  the  debtor  from  being  a  volun- 
tary payment  just  as  much  as  a  re- 
quest by  the  creditor  himself.  Fd- 
wards  v.  Glyn,  2  Ell.  &  Ell.  29, 47. 

The  effect  of  pressure  in  legaliz- 
ing payment  is  only  that  it  rebuts 
the  presumption  of  an  intention 
on  the  part  of  a  debtor  to  act  in 
fraud  of  the  law,  from  which 
fraudulent  intention  alone  arises 
the  invalidity  of  the  transaction. 
Per  Cockbum,  C.  J.,  in  Bills  v. 
JSmith,  6  Best  &  Sm.  321. 

Mere  pressure,  however,  for  pay- 


ment of  a  debt  is  not  of  itself 
a  sufficient  test  for  determining 
whether  a  transfer  or  payment  by 
a  creditor  was  voluntary  or  not, 
because  the  very  pressure  may  have 
been  pre-arranged.  The  question 
is,  whether  a  transfer  or  payment 
was  made  really  by  reason  of  the 
pressure,  or  merely  from  a  desire 
on  the  part  of  the  debtor  to  prefer 
a  particular  creditor.  Kinnear  v. 
Wahnisley,  2  Fos.  &  Pin.  756, 
758 ;  Kinnear  v.  Johnson,  lb. 
753. 

Other  circumstances  besides  the 
fact  of  pressure  may  operate  to 
repel  the  presumption  of  fraudu- 
lent intention ;  for  instance,  if  a 
debtor,  although  he  knows  that 
bankruptcy  is  unavoidable,  and 
though  no  application  has  been 
made  to  him  for  payment,  pays  a 
debt  simply  in  discharge  of  an 
obligation  he  had  entered  into  to 
pay  on  a  given  day  and  without 
any  view  of  giving  a  preference  to 
that  particular  creditor  at  the  ex- 
pense of  the  rest,  such  payment 
will  not  be  a  fraudulent  preference 
vrithin  the  meaning  of  the  bank- 
rupt law  {Bills  V.  Smitk,  6  Best 
&  Sm.  314,  317),  even  although 
he  may  have  been  mistaken  as  to 
his  being  under  such  obligation. 
Ih.  322. 

The  result  is  the  same  if  under 
like  circumstances  a  debtor  makes 
an  assignment,  or  returns  specific 
goods  to  the  creditor.  Edwards 
V.  Qlyn,  2  EIL  &  EU.  29  ;  Pinkett 
V.  Mvrratj,  12  C.  &  P.  764  ;  Ear- 
ris  V.  Ri^kett,  4  H.  &  N.  1  ;  Bills 
V.  Smith,  6  Best  &  S.  314  ;  Sin^ 
clan-  V.   Wilson,  20  Beav.  324; 
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Payne  v.  Hornby^  25  Beay.  280. 
Secus,  it  Beems  where  there  is 
merely  a  general  duty  to  make 
good  a  default  by  an  assigmnent 
of  property  in  general,  as  this 
amounts  to  no  more  than  a  general 
obligation  to  pay  a  debt.  See 
1  Griff.  &  Hohnes,  Bankr.»432, 
citing  Watson  v.  Ba^oter^  2  Camp. 
579,  and  the  comments  on  that 
case. 

If  in  a  fair  course  of  business  a 
man  pays  a  creditor  who  comes 
to  he  jpaid,  notwithstanding  the 
debtor's  knowledge  of  his  own  af- 
fairs, or  of  his  intention  to  break, 
yet^  being  a  fair  transaction  in  the 
course  of  business,  the  payment  is 
good ;  for  the  preference  is  there 
got  consequentially,  and  not  by 
design.  Per  Lord  Mansfield^  C.  J. 
in  Rust  V.  Cooper,  Cowp.  684. 

The  pressure  of  a  solicitor  against 
his  client  for  payment  will  render 
an  assignment  to  him  good;  for 
the  fact  of  the  creditor  being  also 
the  solicitor  of  the  debtor  makes 
no  difference  in  a  question  of 
fraudulent  preference,  except  that 
it  gives  greater  facilities  to  the 
parties  to  disguise  a  Toluntary 
transaction  under  the  appearance 
of  a  demand  and  submission,  and 
that  therefore  it  requires  to  be 
watched  with  more  cautious  jea- 
lousy. Joknsofi  V.  Fesemeyer,  3 
Be  G.  &  Jo.  13,  26. 

It  is  not  essential  in  order  to 
render  a  preference  fraudulent, 
that  the  person  making  it  should 
be  intended  to  benefit,  or  in  fact 
benefit  a  particular  creditor.  Thus 
in  Marshall  y.  Lamb,  5  Q.  B.  115, 
the  plaintiJQfe  were  assignees  of  a 


bankrupt  who  had  borrowed  £700 
from  the  defendant  on  a  mortgage 
of  his  wife's  estate,  settled  to  her 
separate  use  for  life,  of  some  lease- 
holds belon^g  to  his  sister,  and 
a  policy  of  insurance  belonging  to 
the  bankrupt,  who  also  covenanted 
to  pay  the  £700  and  interest* 
When  he  was  in  desperate  circum- 
stances, and  in  contemplation  of 
bankruptcy,  he  took  the  money 
to  the  defendant,  who  at  first  de- 
clined to  receiye  it,  but  on  being 
paid  the  then  accruing  half-year's 
interest,  accepted  the  money,  and 
gaye  the  bankrupt  the  title-deeds 
and  the  policy.  Ifc  was  held  by 
the  Court  of  Queen's  Bench  that 
the  payment  of  the  £700  and 
interest  amounted  to  a  frauduknt 
preference.  "  The  plaintiff's  coun- 
sel," said  Lord  Denman,  C.  J., 
"  contended  that  all  which  is  re- 
quired to  constitute  a  fraudulent 
preference  is  found  in  these  cir- 
cumstances ;  the  undisputed  con- 
templation of  approaching  bank- 
ruptcy, the  subtraction  of  his 
money  from  the  ftmd  to  be  dis- 
tributed among  his  creditors,  the 
voluntary  selection  of  one  of  these 
creditors  without  pressure  or  ap- 
plication on  his  part ;  and  though 
the  object  was  admitted  to  be  a 
direct  benefit  to  the  plaintiff,  his 
wife,  and  sister,  and  the  creditor 
was  in  no  wise  benefited,  as  he 
gave  up  the  deeds  on  receiving 
the  money,  yet  he  was  the  party 
preferred  at  the  expense  of  the 
estate  ;  and  the  ulterior  object  can 
make  no  difference  in  the  appli- 
cation of  the  law.  On  the  other 
hand,  the  Icmguage  of  the  excep- 
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tions  in  the  bankrapt  acts  was 
said  to  confine  their  operation  to 
cases  where  a  personal  benefit  to 
the  preferred  creditor  is  intended. 
Beliance  was  placed  on  some  ex- 
pressions of  Lord  Ahmger  and 
the  Conrt  of  Exchequer  in  Tur- 
quand  y.  Vanderplank  (10  M.  & 
W.  180).  We  cannot  relieve  our- 
selves from  the  sense  of  the  great 
difficnlty  that  surrounds  this  ques- 
tion ;  but  upon  consideration  we 
adhere  to  the  opinion  exfu'essed 
by  the  learned  judge  on  the  trial. 
If  the  property  in  mortgage  had 
belonged  to  the  bankrupt,  the 
payment  by  him  would  not  have 
been  a  fraudulent  preference,  be- 
cause the  assignees  would  have 
had  the  mortgaged  property,  and 
it  is  indifferent  to  them  whether 
they  hfive  the  property  free  from 
the  mortgage  (supposing  it  to  ex- 
ceed in  value  the  amount  of  the 
mortg^e),  or  the  property  subject 
to  the  mortgage,  and  the  amount 
by  Ae  mortgage  money  in  cash ; 
but  here  the  properly,  except  the 
policy,  belonged  to  others.  Yet  the 
defendant  was  a  creditor  of  the 
bankrupt,  because  the  money  was 
lent  to  him,  and  he  covenanted  to 
repay  it ;  the  payment  iiierefore 
was  emphiU^icaUy  a  payment  ^  of 
the  bankrupt's  debt  in  order  to 
release  the  propwty  of  his  friends 
which  they  had  mortgaged  for  his 
benefit;  the  defendant  therefore 
did  receive  twenty  shillings^^in  the 
pound  out  of  the  bankrupt's  es- 
tate to  the  prejudice  of  other  cre- 
ditors, although  it  was  no  benefit 
to  him,  for  he  would  have  been  as 
well  off  if  he  had  kept  the  mort- 


gage deeds.  Suppose  the  bank- 
rupt  had  borrowed  money  from 
the  defendant  on  the  joint  and 
several  note  of  himself  and  a 
perfectly  sufficient  solvent  surety, 
and  had  voluntarily  and  in  con- 
templation of  bankruptcy  paid  off 
the  note  in  order  to  relieve  the 
surety,  the  defendant  (the  lender) 
would  derive  do  benefit,  for  the 
solvent  surety  would  be  as  good 
to  him  as  money  ;  yet  would  not 
this  be  a  fraudulent  preference? 
In  that,  as  in  the  present  case,  it 
seems  to  us  that  the  creditor 
{quocid  the  bankrupt's  estate)  is 
preferred  ;  he  receives  out  of  that 
estate  twenty  shillings  in  the 
pound,  whereas  the  other  credi- 
tors do  not  5  and  he  is  preferred 
fraudulently,  qmad  the  bankrupt's 
intention  ;  and  though  the  motive 
for  giving  that  preference  was 
ultimate  advantage  to  himself  and 
his  own  family,  and  not  to  the 
creditor,  we  think  the  preference 
fraudulent  and  the  payment  void." 
See,  however,  Abbott  v.  Pomfrety 
1  Bmg.  N.  C.  462  ;  1  Scott,  470  ; 
Belcher  Y.  Jones,  2  M.  &  W.  258. 

Payment  by  a  trader  who  con- 
templates bankruptcy,  of  a  debt 
not  then  due,  upon  a  bond  fide 
request  of  the  creditor,  is  not  a 
voluntary  payment.  Thus  if  a  bill 
of  exchange  were  falling  due  (m  a 
Monday,  and  the  creditor  on  the 
Saturday  before  asked  his  debtor 
as  a  fftvour,  honestly  and  bonSI, 
fide,  to  take  up  the  biU,  and  the 
debtor  paid  the  amount ;  it  would 
not  necessarily  amount  to  a  frau« 
dulent  preference,  it  would  only 
be  a  circumstance  for  the  jury. 
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Strachan  y.  Barton^  11  Exch.  647, 
64;  25  L.  J.  Exch.  182,  184. 
See  also  Hartshorn  v.  Shdden, 
2  B.  &  P.  582. 

Where  money  is  paid  nnder  a 
special  contract  for  repayment 
entered  into  when  the  money  was 
lent,  this  will  not  amount  to  a 
fraudulent  preference.  Hunt  v. 
Mortimer,  10  B.  &  C.  44  ;  Vachsr 
V.  Cocks,  1  B.  «fe  Ad.  145 ;  Bills 
V.  Smitli,  6  Best  &  Sm.  322. 

Where  a  sum  of  money  had  been 
given  by  a  trader  shortly  before 
his  bankruptcy  to  his  son,  whom 
he  was  in  the  habit  of  maintain- 
ing, Lord  Tenterden  left  it  to  the 
jury  to  say  whether  the  money 
was  given  in  the  ordinary  course  of 
maintaining  his  son,  or  for  the 
purpose  of  securing  an  advantage 
to  the  latter  over  the  creditors, 
and  with  a  view  to  benefit  him  at 
their  expense.  Ab$U  v.  Daniell, 
1  Moo.  &  M.  370  ;  and  see  Bills 
V.  Smith,  6  Best  &  Sm.  824. 

In  all  these  cases  the  whole 
question  turns  on  the  intention  of 
the  trader  in  disposing  of  his 
effects  to  the  particular  creditor. 
Frimd  facie,  a  trader  who,  on  the 
eve  of  bankruptcy,  hands  over  to  a 
creditor  assets  which  ought  to  be 
rateably  distiibuted  among  all  his 
creditors,  must  be  taken  to  have 
acted  in  fraud  of  the  law  ;  but,  if 
circumstances  exists  which  tend  to 
explain  and  give  a  different  cha- 
racter to  the  transaction,  and  to 
show  that  the  debtor  acted  from  a 
different  motive,  these  circum- 
stances must  be  left  to  the  jury, 
who  should  be  told,  that  unless 
^ey  come  to  the  conclusion  that 


the  debtor  had  the  intention  of 
defeating  the  law,  and  preventing 
the  due  distribution  of  his  assets 
by  preferring  one  creditor  at  the 
exp^ise  of  the  rest,  the  transaction 
will  stand  good  at  law.  Per  Gock- 
bum,  C.  J.,  in  Bills  v.  3nitA,  6 
Best  &  Sm.  324. 

The  mere  form  of  the  trans- 
action is  immaterial,  for  if  th^^e 
appear  to  be  a  contrivance  to 
prefer  one  creditor  over  the  others, 
with  intent  to  defeat  the  policy  of 
the  bankrupt  law,  it  will  be  void  as 
a  fraudulent  preference.  See  Bust 
V.  Cooper,  Cowp.  629 ;  there  a 
trader  in  contemplation  of  bank- 
ruptcy made  a  bill  of  parcels  to 
the  defendant^  one  of  his  creditors, 
and  sent  it  to  him,  together  with 
an  order  to  the  person  in  whose 
possession  the  goods  were  deposited 
for  sale,  to  deliver  the  goods  to 
the  defendant,  who  thereupon  got 
them.  It  was  held  by  the  Court 
of  Queen's  Bench  that  the  trans- 
action, though  purporting  it  to  be 
a  bond  fide  sale,  was  merely  a 
secret  clandestine  contrivance,  with 
no  other  view  or  intention,  than 
to  give  a  preference  and  to  defeat 
the  consequences  of  a  certain  bank- 
ruptcy ;  that  it  was  therefore  void, 
and  the  assignees  of  the  debtor 
upon  his  bankruptcy  were  held  to 
be  entitled  to  recover  the  value  of 
the  goods  from  the  creditor.  "  In 
all  its  circumstances,"  said  Lord 
Mansfield,  "there  is  perhaps  no 
case  exactly  similar  to  it  But  the 
law  does  not  consist  in  particular 
cases ;  but  in  general  principles, 
which  run  through  the  cases,  and 
govern  the  decision  of  them.  The 
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general  principle  applicable  to  the 
present  case  is  this  :  that  a  frau- 
dulent contrirance,  with  a  view  to 
defeat  the  bankmpt  law,  is  void, 
and  annuls  the  Act."  See  also 
Nixon  V.  Jmkms^  2  H.  Black. 
135. 

The  accidental  consequence  of  a 
trader's  giving  notice  of  his  being 
about  to  stop  payment,  whereby 
he  is  compelled  to  pay  a  debt,  will 
not  amount  to  a  fraudulent  pre- 
ference. Thus  in  Belcher  v.  Jones^ 
2  M.  &  W.  258,  a  banking  firm 
was  in  insolvent  circumstances, 
and  about  to  stop  payment.  Lee, 
a  partner  in  the  firm,  informed  his 
brother-in-law  of  the  fact,  in  order 
that  Cooke,  the  brother-in-law's 
fkther,  and  one  of  the  managing 
directors  of  an  insurance  com- 
pany, which  banked  with  the  firm, 
might  draw  his  private  balance 
out  of  the  bank  ;  but  Lee  desired 
Oooke  not  to  give  any  information 
of  the  matter  to  a  Mr.  Davies, 
who  was  a  shareholder  in  the  in- 
surance company,  as  he  did  not 
wish  any  of  the  directors  to  know 
anything  of  it.  Cooke's  private 
balance  was  in  consequence  drawn 
out  the  next  day.  On  the  evening 
of  that  day,  Lee  informed  Cooke 
of  the  state  of  the  house.  Cooke, 
being  a  managing  director  of  the 
insurance  company,  took  measures 
by  which  the  company's  account 
was  drawn  out  by  a  cheque.  Two 
days  afterwards  the  house  stopped 
payment  It  was  held  by  the 
Court  of  Exchequer  that  this  was 
not  a  fraudulent  preference  of  the 
insurance  company. 

The  questions  whether  a  trans- 


action on  the  part  of  a  bankrupt 
is  made  in  contemplation  of  bank- 
ruptcy, and  whether  it  is  voluntary, 
are  questions  of  fact  for  the  deter- 
mination of  a  jury.    Fidgeon  y. 
Sharpe,  5   Taunt.  539  ;    Cook  v. 
Fritchard,  6  Man.  &  Gr.  329  ;  Be- 
van  V.  Nunn,  9  Bing.  107 ;  Belcher 
V.  FritHe,  10  Bing.  408  ;  Stachan 
V.  Barton^  11  Exch.  647.  It  seems 
even  when  importunity  and  pres- 
sure have  been  made  use  of  by  a 
creditor  to  obtain  payment,  it  will 
still  remain  a   question   for  the 
jury  whether    the   payment   has 
been  made  in  consequence  of  such 
importunity  and  pressure  or  with  a 
view  of  giving  one  creditor  a  frau- 
dulent preference  over  the  rest. 
Cook  V.  Fritchardy  6  Scott,  N.  E. 
34  ;  5  Man.  &  Or.  329.    And  on 
a  motion  for    a   new   trial   the 
Courts  require  to  be  fully  satisfied 
that  the  verdict  is  wrong  before 
they  can  take  upon  themselves  to 
disturb  it.    Belcher  v.  FriUie^  10 
Bing.  414,  421.      "Because,"  as 
observed  by  Tmdal,  0.  J.,  "where 
a  case  involves  not  matter  of  law, 
but  that  which  is  purely  a  ques- 
tion of  fact,  and  that  fact  has 
been  submitted   to  those  whom 
the  law  has  constituted  the  jifdices 
facHy  we  are  not  at  liberty  to  take 
away  from   the   party  the  right 
which  he  has  acquired  frt)m  the 
mouth   of  the  jury,  though  we 
may   entertain   some    degree    of 
doubt  whether  they  have  come  to 
a  right  conclusion.     Before   we 
send  the  party  down  again,  we 
ought    to  perceive,  if  not  with 
moral  certainty,  at  least  with  a 
degree  of   clearness  approaching 
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to  it,  that  the  jury  haye  done 
wrong.  .  .  .  The  question  what  is 
the  intention  of  a  man  performing 
a  certain  act,  is  to  be  judged  of, 
not  by  the  judges  of  the  land, 
but  a  jury.  It  is  a  question  in- 
volving the  consideration  of  fraud, 
which  upon  all  occasions  has  been 
said  to  be  solely  and  peculiarly 
for  the  consideration  of  a  jury." 

As  to  when  a  rule  for  a  new 
trial  will  be  granted,  see  Gfibson 
V.  Muskett,  3  Scott,  N.  R.  427 ; 
4  Man.  &  Gr.  160 ;  Cfibson  v. 
Brucsy  6  Scott,  N.  R.  309 ;  6  Man. 
&Gr.  899. 

As  to  how  far  the  declarations 
of  the  bankrupt  are  admissible  to 
show  the  intention  with  which  a 
transfer  or  payment  have  been 
made,  see  Phillips  v.  Eamery  1 
Esp.  855  ;  Lees  v.  Martin^  1  M. 
&  Rob.  210  J  RidUy  v.  Gyde,  9 
Bing.  849  ;  Smith  v.  Cramer^  1 
Bing.  N.  0.  585  ;  Bmth  v.  Qreat 
Western  Railway^  1  Q.  B.  51. 

It  seems  that  afraudulent  prefer- 
ence may  be  impeached  under  an 
adjudication  obtained  by  a  credi- 
tor, Ex  parte  Jackson^  DeG.  609  ; 
~  and  also  under  an  adjudication  on 
a  bankrupt's  own  petition,  not  only 
where  there  is  a  suflScient  creditor's 
debt  at  the  time  of  such  fraudu- 
lent preference  {Ex  parte  Norton, 
1  De  Gex,  528),  but  it  may  also 
be  impeached  as  voidable,  even 
without  the  circumstance  of  there 
being  such  a  creditor.  Stevenson 
V.  Newnhamy  18  0.  B.  301 ;  Monl 
V.  Sharp,  2  H.  «fe  N.  540  ;  NiehoU 
son  V.  Goochy  5  Ell.  &  Bl.  999  ; 
Shrubsole  Y.SiMsams,  16  0.  B.  (N. 
S.)  452. 


The  effect  of  bankruptcy  upon 
a  fraudulent  preference  is  not  to 
put  the  goods  in  the  same  situa- 
tion as  if  they  were  actually  the 
goods  of  the  bankrupt^  so  as  to 
vest  them  at  once  by  the  bank- 
ruptcy in  the  assignees,  inde- 
pendently of  any  election  on  their 
part  other  than  their  acceptance 
of  the  office  of  assignee,  but  by 
a  transfer,  which  is  a  fraudulent 
preference,  the  property  vests  in 
the  transferee,  subject  to  be  di- 
vested by  the  assignees,  at  their 
election,  and  the  title  of  the 
transferee  is  perfect  except  so  fiu- 
as  it  is  avoided  by  the  assignees. 
Newnham  vl  Stevenson,  10  C.  B. 
713. 

A  lond  fide  purchaser  from  a 
person  who  has  acquired  goods  or 
chattels  by  means  of  a  fraudulent 
preference  will  acquire  an  inde- 
feajsible  title  to  them.  "Acts  of 
fraudulent  preference,"  observes 
Pa/rke,  B.,  "cannot  be  valid  agarnst 
the  assignees,  if  they  choose  to 
avoid  them ;  but  they  are  not 
absolutely  void.  They  are  on  the 
same  footmg  as  the  obtaim'ng 
goods  by  one  person  from  anotti^ 
person  by  fraud  or  deceit^  though 
in  the  case  of  fraudulent  prefer- 
ences they  may  be  avoided,  where 
the  party  obtaining  them  may  be 
perfectly  innocent.  The  right  in 
the  assignees  to  avoid  such  trans- 
actions is  founded  on  the  policy 
of  the  banknq>t  law,  which  &- 
vours  the  equal  division  of  the 
bankrupt's  property.  But  we 
entirely  agree  with  the  learned 
Chief  Justice  and  the  Court  of 
Common    Pleag.    (see   10  C.  B. 
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722X  that  the  effect  of  this,  as 
of  ordinary  frauds,  is  not  abso- 
lutely to  avoid  the  contract  or 
transfer  which  has  been  caused  by 
that  fraud,  but  to  render  it  Toid- 
able  at  the  option  of  the  party 
defrauded.  The  fraud  only  gives 
the  right  to  rescind.  In  the  first 
instance,  the  property  passes  in 
the  subject-matter.  'An  innocent 
purchaser  from  the  fraudulent 
possessor  may  acquire  an  inde- 
feasible title  to  it,  though  it  is 
voidable  between  the  original  par- 
ties. This  was  decided  in  the 
recent  case  of  White  v.  Oarden 
(10  0.  B.  919),  and  had  been  so 
before  in  Parker  v.  Patrick  (5  T. 
R.  175);  in  1  Sumner's  Reports 
of  Mr.  Justice  Stortfe  Decisions, 
309 ;  and  by  Lord  Kenyan,  in 
WrigM  v.  Lames  (4  Esp.  82, 
221)  ;  and  Campbell  v.  Fleming 
(1  Ad.  &  E.  40  ;  8  »".  &  M.  843). 
It  must  be  considered  therefore 
as  established  that  fraud  only 
gives  a  right  to  avoid  a  contract 
or  purchase,  that  the  property 
rests  until  avoided ;  and  that  all 
mesne  dispositions  to  persons  not 
parties  to,  or  at  least  not  cogni- 
zant of  the  fraud,  are  valid.** 
Slevensonr.Netanham,  13  C.B.  302. 
The  doctrine  of  frtiudulent  pre- 
ference is  not  applicable  to  the 
case  of  a  trustee  restoring,  previous 
to  his  bankruptcy,  the  property 
of  his  eesM  ^[ue  trust  See  Sin- 
dair  v.  WHsm,  20  Beav.  824. 
There  a  trustee,  with  the  consent 
of  his  eesttii  que  trust,  pledged,  for 
the  benefit  of  a  firm  of  which  he 
was  partner,  Madras  government 
notes,  held  by  him  in  trust.    The 


notes  were  afterwards  redeemed 
and  delivered  to  the  firm.  Sub- 
sequently the  firm,  without  the 
consent  of  the  cestui  que  trust, 
pledged  them  for  a  similar  pur- 
pose. The  firm  being  insolvent 
and  bankruptcy  imminent,  the 
trustee  redeem^  the  notes  with 
the  partnership  assets,  indorsed 
them  to  himself  personally,  and 
replaced  them  in  his  private  chest. 
The  firm  became  bankrupt.  It 
was  held  by  Sir  J.  RomiHy,  M.  R,, 
that  there  was  no  fraudulent  pre- 
ference. "  It  has  been  contended," 
said  his  Honour,  "that  assuming 
the  bills  to  have  been  trust  pro- 
perty, there  was  a  fraudulent  pre- 
ference ;  but  I  think  that  if  they 
were  trust  property,  the  principle 
does  not  apply,  because  a  fraudu- 
lent preference  must  be  made  in 
favowr  of  a  creditor ;  and  if  I  am 
right  in  the  view  I  take  of  this 
case,  the  plaintiff  was  not  a  cre- 
ditor of  the  firm,  but  was  the 
owner  of  certain  specific  property 
in  the  possession  of  the  firm,  who 
had  notice  of  the  trust." 

Trustees  of  a  deed  of  assign- 
ment registered  under  the  pro- 
visions of  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  by  virtue 
of  the  197th  section  of  that  Act 
(which  renders  such  deed  upon 
registration  equivalent  to  an  ad- 
judication in  bankruptcy),  have 
the  same  power  to  set  aside  a 
fraudul^t  transaction  with  the 
debtor  as  the  assignees  would  have 
had.  Topping  v.  Keyselly  16  0.  B. 
(K  S.)  258  ;  and  see  Wood  v. 
Dwnw,  2  Law  Rep.  Q.  B.  73,  re- 
versing S.  0. 1  Law  Rep.  Q.  B.  77. 
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2.  When  a  Conveyance  or  Tranafei* 
hy  a  Debtor  of  his  Property  isfrayr- 
dulentf  and  an  act  of  Bankruptcy, 
— A  conveyance  or  transfer  of  pro- 
perty by  a  trader  may  be  fhmdulent, 
and  as  such  an  act  of  bankraptcy, 
either  as  being  within  13  Eliz. 
c.  5,  or  as  being  in  contravention 
of  the  statutes  relating  to  bank 
ruptcy. 

Any  transfer  which  is  fraudulent 
within  the  meaning  of  the  statute 
of  Elizabeth,  is  also  fraudulent  and 
an  act  of  bankruptcy  under  the 
Bankrupt  Act  (see  Smith's  Lead. 
Cas.  Tol  i.  p.  16),  and  has  been 
held  void  also  as  against  the  assig- 
nees upon  an  insolvency  {Doe  d. 
Grimsby  v.  Ball,  11  M.  &  W. 
531). 

This  being  the  case,  it  is  not 
considered  necessary  in  a  work  of 
this  kind  to  examine  the  autho- 
rities upon  the  statute  of  Eliza- 
beth, but  the  reader  is  referred  to 
the  note  to  Twyne'sQ2c&Q{l  Smith's 
Leading  Oases,  10),  where  they  are 
collected  and  commented  on. 

With  regard  to  the  doctrine  of 
fraudulent  conveyances,  transfers, 
Reconstituting  acts  of  bankruptcy, 
under  the  bankrupt  laws,  it  is  at 
present  regulated,  as  to  traders,  by 
the  67th  section  of  12  &  13  Vict 
c.  106  (re-enacting  the  3rd  section 
of  6  Geo.  IV.  c.  16,  which  repealed 
1  Jac.  I.  c.  16,  s.  2,  so  much  com- 
mented on  in  the  principal  cases, 
and  which  was  in  effect  substan- 
tially the  same),  and  as  to  non- 
traders  by  24  &  25  Vict.  c.  134,  s. 
70. 

The  67th  section  of  12  &  13 
Vict.  c.  106,  is  as  follows ;— "  That 


if  any  trader  liable  to  become 
bankrupt  shall ....  make,  or  cause 
to  be  made,  either  within  this 
realm  or  elsewhere,  buj  frauduknt 
grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels, 
or  make  or  cause  to  be  made  anj 
fraudulent  surrender  of  any  of  his 
copyhold  lands  or  tenements,  or 
make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  trans- 
fer of  any  of  his  goods  or  chattels, 
every  such  trader  doing,  suffering, 
procuring,  executing,  permitting, 
making,  or  causing  to  be  made 
any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat  or 
delay  his  creditors,  shall  be  deemed 
to  have  thereby  committed  an  act 
of  bankruptqr." 

The  70th  section  of  24  &  25 
Vict.  c.  134,  enacts  that  if  any 
person,  not  being  a  trader,  shall, 
with  intent  to  defeat  or  delay  his 
creditors  ....  make  any  fraudu- 
lent conveyance,  gift,  delivery,  or 
transfer  of  his  real  or  personal 
estate,  or  any  part  thereof  respec- 
tively, such  person  shall  be  deemed 
to  have  thereby  committed  an  act 
of  bankruptcy,  and  there  is  a  pro- 
viso requiring  certain  rules  to  be 
observed  before  any  adjudication 
can  be  obtained  against  a  non- 
trader. 

With  regard  to  the  act  of  bank- 
ruptcy now  under  discussion,  viz^ 
a  fraudulent  conveyance,  gift,  deli- 
very, or  transfer,  it  must,  like 
other  acts  of  bankruptcy  under  the 
same  statutes,  be  made  with  intent 
to  defeat  or  delay  creditors.  With 
regard  to  most  acts  of  bankruptcy, 
evidence  of  the    intent   may  be 
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aflForded  either  by  collateral  cir- 
Gtmistaiices  or  admissions ;  with 
regard,  howerer,  to  the  act  of 
bankmptcy  now  under  considera- 
tion, to  use  the  words  of  Lord 
Ellmhoroughy  C.  J.,  "  it  has  never 
been  held  necessary,  in  proof 
thereof,  to  do  more  than  to  prove 
the  execution  of  the  deed,  under 
such  ctrcumstances  as  rendered 
it  a  fraudulent  one  in  respect 
of  creditors  ;  without  going  on  to 
show  that  any  creditor  had  been 
in  fact  ever  delayed  or  defeated 
thereby."  Boberfsan  v.  lAddell,  9 
East)  494,  per  Lord  EHmhorough^ 
C.  J.  It  lies,  however,  on  the  party 
impeaching  the  conveyance  to  show 
the  circumstances  from  which  the 
fraudulent  intent  may  be  inferred, 
and  the  question  whether  there 
was  such  fraudulent  intent  or  not, 
should,  when  the  trial  is  at  law,  be 
left  as  a  question  of  fact  for  the  jury. 
Wedge  v.  NewlyUy  4  B.  &  Ad.  831 ; 
Bell  V.  ^mpemy  2  H.  &  N.  410. 

The  corresponding  section  of  the 
Act  of  James  the  First  (sect.  2,  1 
Jac  I.  c.  16),  was  confined  to  frau- 
dulent deeds,  so  that  fraudulent 
transactions  which  are  now  reached 
by  the  words,  "gift,  delivery,  or 
transfer,"  under  the  67th  section 
of  the  12  &  13  Vict.  c.  106,  were 
not  acts  of  bankruptcy,  as  it  was 
generally  laid  down  "  that  no  frau- 
dulent transaction  which  was  not 
a  deed,  was  in  itself  an  act  of 
bankruptcy."  Per  Lord  Manefieldy 
C.J.,  in  Rtist  V.  Cooper y  Cowp. 
633  ;  and  see  Martin  v.  Petvirese^ 
4  Burr.  2478  ;  Alderson  v.  Temple, 
ib.  2235  ;  Mantati  v.  Moore,  7  T. 
E.71. 


The  deed  also  must  have  been 
complete  and  perfect,  hence  it  was 
held  that  a  deed  defective  in  con- 
sequence of  its  not  having  been 
executed  by  a  necessary  party,  was 
not  an  act  of  bankruptcy.  DutUm 
V.  Morrison,  17  Ves.  193  ;  1  Rose, 
213 ;  Outram  v.  Chase,  15  East,  21. 

A  deed  can  be  used  as  an  act  of 
bankruptcy  against  the  persons 
who  executed  it,  although  it  be 
unstamped  and  unregistered.  Ex 
parte  Wensley,  1  De  G.  J.  &  S. 
273  ;  Be  Mew  A  Thome,  5  L.  T. 
(N.  S.)  436  ;  Ponsford  v.  Walton, 
16  W.  B.  (C.  P.)  363  ;  which  are 
folbwed  in  practice  in  preference 
to  Ex  parte  Potter,  Be  Barron,  13 
W.  R.  (L.  C.)  189  ;  see  Coppock  v. 
Bower,  4  M.  &  W.  361  ;  Bex  v. 
Ball,  3  Stark.  67  ;  Bexy.BecuUst, 
2  Leach,  706  ;  Evans  v.  Prothero, 
1  De  G.  M.  &  G.  572 ;  Parmeter  v. 
Parmeter,  IJ.  &  H.  135  ;  Ex  parte 
Drayson,  12  L.  T.  (N.  S.)  28. 

A  fraudulent  deed  has  been  held 
to  be  an  act  of  bankruptcy,  al- 
though kept  by  the  party  executing 
it  in  his  own  possession.  And  al-  ' 
though  he  continued  to  carry  on 
trade  for  three  years,  at  the  end  of 
which  time  a  commission  issued. 
Pulling  V.  Tucker,  4  B.  &  Aid.  382 ; 
and  see  Orugeon  v.  Qerrard,  4  Y. 
&  C.  130. 

Formerly  a  conveyance  or  assign- 
ment executed  abroad  was  held  not 
to  be  an  act  of  bankruptcy  in  Eng- 
land. {Norden  v.  James,  2  Dick. 
633 ;  InglissY.  Grant,  5  T.  E.  530.) 
The  Bankrupt  Law  Consolidation 
Act^  1849,  now  comprehends  such 
conveyances  and  assignments  (sect. 
67^,  though  the  70th  section  of  the 
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Act  of  1861,  which  relates  to  non- 
traders,  does  not. 

A  bill  of  exchange  hsua  been  held 
to  be  "  a  chattel,''  the  fraudulent 
deliyery  of  which  has  been  held  an 
act  of  bankruptcy.  Cummins  v. 
Bailyy  6  Bing.  363. 

There  may  be  an  act  of  bank- 
ruptcy committed  by  a  Toluntary 
payment  of  money  in  preference  to 
a  particular  creditor,  on  the  part  of 
a  man  who  knows  himself  to  be  so 
insolyent,  that  he  must  expect 
bankruptcy  to  be  the  necessary 
consequence  of  the  payment.  Ex 
parte  Wensley ;  1  De  G.  Jo.  &  Sm. 
(Bk.)  57,  per  Lord  Chancellor  West- 
hjtry.  So  inEx parts  Sin^son^  De 
Qex,  9.  The  bMikrupts  being  in 
insolvent  circumstances,  at  a  con- 
sultation with  their  solicitor,  on 
the  10th  of  September,  1841,  came 
to  a  resolution  of  stopping  pay- 
ment. Afterwards,  but  on  the  same 
day,  they  drew  and  delivered  three 
cheques.  The  first  of  these  cheques 
was  for  £1200,  and  was  given 
to  a  firm  of  the  name  of  Yaughan 
'  and  Co.,  to  meet  an  accommodation 
acceptance  of  that  firm  in  favour  of 
one  of  the  bankrupts ;  another 
cheque  was  for  £575,  and  was  given 
in  respect  of  an  acceptance  by  con- 
signees, whom  the  bankrupts  had 
engaged  to  keep  clear  of  cash  ad- 
vances ;  the  remaining  cheque, 
which  was  for  £200,  was  given  to 
the  solicitor  of  the  bankrupts,  in 
respect  of  business  already  done, 
but  for  which  no  bill  of  costs  had 
been  delivered.  After  the  cheques 
were  given,  but  on  the  same  day, 
a  notice  in  writmg  was  sent  to  the 
London   bankers    of    the  bank- 


rupts to  make  no  farther  payments. 
It  was  held  by  Sir  Jl  Lewis  Kmght' 
BrticSy  L.  J.,  under  the  circum- 
stances  of  the  case,  that  the 
cheques  having  been  delivered 
without  pressure,  and  after  a  re- 
solution had  been  come  to  by  the 
debtors  to  suspend  payment  of 
their  debts  generally,  Uie  bank- 
rupts had  committed  an  act  of 
bankruptcy,  inasmuch  as  the  pay- 
ment of  money  by  debtor  to  his 
creditors  by  cheques  under  sach 
circumstances  amounted  to  a  frsa- 
dulent  delivery  of  "goods  and 
chattels."  But  see BetHmr.  ^tmn^ 
9  Bing.  107. 

In  determining  what  is  an  act 
of  bankruptcy  under  the  67th 
section  of  12  &  13  Yict.  c  106, 
and  the  70th  section  of  24  &  25 
Yict.  c.  134,  it  is  proposed  to 
consider,  1st,  When  an  absdnte 
conveyance  or  transfer  of  properly 
by  way  of  sale  is  an  act  of  bank- 
ruptcy ;  2nd,  When  the  convey- 
ance  or  transfer  by  way  of  mort- 
gage or  upon  trust  is  an  act  of 
bankruptcy. 

1.  When  an  absolute  conveyance 
or  transfer  of  property  by  way  of 
sale  is  an  act  of  banknqttey.y- 
An  absolute  conveyance  by  a 
man,  in  consideration  of  an  ante- 
cedent debt,  of  o^  his  property 
and  effects  to  his  creditor  {per 
Lord  Mansfield  in  Hooper  v.  Smithy 
1  Wm.  Black.  441),  or  of  all  his 
property  and  effects  with  some 
colourable  exception  (lb.),  is  of 
itself  an  act  of  bankruptcy ;  and 
see  Siebert  v.  Spooner^  1  M.  &  W. 
714,  717. 

A  sale,  however,  even  of  all  a 
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trader's  goods  to  a  lond  fide  pnr- 
chaser,  at  a  fair  price  and  for  actual 
pecuniary  yalne,  is  not  an  act  of 
bankmptcy,  becaose  he  receives  an 
eqniyalent  for  his  goods  which 
might  be  made  equally  available 
for  the  benefit  of  his  creditors 
{Baxter  v.  Prikhard,  1  Ad.  &  Ell. 
456  ;  3  N.  &  M.  638  ;  Rose  v. 
Haycock,  1  Ad.  &  Ell.  460  n. ; 
WMtwellY.  Than^sotiy  1  Esp.  68), 
and  this  has  been  so  held  even 
where  the  intention  of  the  trader 
was  to  abscond,  the  purchaser 
having  no  knowledge  of  such  in- 
tent    Baxter  v.  Fritchard,  1  Ad. 

6  EU.  456  ;  3  N.  &  M.  638. 

A  sale  if  hond  fide  for  valuable 
consideration,  is  not  invalidated 
by  knowledge  that  an  execution  is 
intended.  Wood  v.  Dixie^  7  Q.  B. 
892 ;  Hale  v.  Saloon  Omnibus 
Company  and  otherSy  4  Drew.  492. 

And  a  bill  of  sale  by  a  trader  of 
all  his  property  to  a  canal  company 
in  consideration  of  a  former  ad- 
vance and  a  present  advance  to 
enable  him  to  pay  all  his  creditors 
in  full,  was  held  not  to  be  an  act 
of  bankruptcy.    Manton  v.  Moore, 

7  T.  B.  67. 

Moreover,  it  seems  that  a  sale 
by  a  trader  of  his  goods  at  prices 
considerably  below  thdr  market 
value,  is  not  of  itself  a  fraudulent 
transfer  within  the  67th  section  of 
12  4fe  13  Vict.  c.  106.  To  render 
the  transaction  fraudulent  within 
that  Act,  the  seller  must  have  in- 
tended by  such  sale  to  defeat  or 
delay  his  creditors,  and  the  pur- 
chaser must  have  had  reason  to 
know  that  such  was  the  object  of 
the  seller.    See  Ze«  v.  Hart,   11 


Exch.  880.  There  a  trader  from 
time  to  time,  during  several 
months,  sold  his  goods  to  the 
defendant  at  prices  from  £40  to 
£50  per  cent,  less  than  he  paid 
for  them,  and  afterwards  became 
bankrupt.  It  was  held  in  tiie 
Exchequer  Chamber  that  it  was 
properly  left  to  the  jury  (see  10 
Exch.  555)  to  say  whether  the  deal- 
ings between  the  defendant  and 
the  bankrupt  were  real  sales  by  the 
bankrupt  to  the  defendant,  each 
endeavouring  to  make  the  best 
bargain  he  could  for  himself,  and, 
if  so,  such  sales  were  not  acts  of 
bankruptcy  as  fraudulent  trans- 
fers. "  The  statute,**  said  Wight- 
man,  J.,  delivering  the  judgment 
of  the  Court,  '*  does  not  mention 
'sales'  as  one  of  the  fraudulent 
modes  by  which  an  act  of  bank- 
ruptcy may  be  committed ;  but  a 
sale  of  goods  at  a  low  rate  may 
be  a  fraudulent  transfer,  if  the 
seller  did  not  intend  to  sell  the 
goods  hond  fide  for  the  purpose  of 
carrying  on  his  business,  but  for 
the  purpose  of  defeating  or  delay- 
ing his  creditors,  and  the  pur- 
chaser has  reason  to  know  that 
such  is  the  object  of  the  seller. 
That  is  the  eflfect  of  Lord  Tent&r^ 
den^s  opinion  in  the  case  of  Cook 
V.  CaldecoU  (Moo.  &  M.  552), 
which  was  much  relied  upon  by 
the  Court  of  Queen's  Bench  in 
the  case  of  Baxter  v.  Fritchard 
(1  Ad.  &  Ell.  456).  Neither  of 
these  cases,  nor  the  cases  of  Cfra- 
ham  V.  Chapman  (12  C.  B.  85) 
and  Toung  v.  Watcd  (8  Exch. 
221),  apply  to  a  case  like  the 
present,  where  the  bankrupt  sold 
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goods  at  various  times  to  the  de- 
fendant at  very  low  rates  for  the 
purpose,  as  it  would  appear  by 
the  evidence,  not  of  defeating  or 
delaying  his  creditors,  but  of  dis- 
tributing the  proceeds  amongst 
them,  and  so  enabling  him  to 
continue  to  cany  on  his  business 
for  some  time  longer.  The  sales 
were  bond  fids  sales,  though  at 
less  prices  than  the  goods  were 
worth;  and  it  does  not  appear 
that  at  the  time  of  any  of  the 
sales  the  bankrupt  could  have 
obtained  better  prices  for  ready 
money,  which  it  seems  to  have 
been  his  object  to  procure."  See 
also  Harwood  v.  Barthti^  8  Scott, 
171  ;  6  Bing.  (N.  S.)  61 ;  Devm  v. 
Vembles,  8  Bing.  (N.  S.)  400 ;  Cook 
V.  Caldecott,  1  M.  &  M.  522 ;  Ward 
V.  Clarice^  ib.  499 ;  Cash  v.  Young^ 
2  B.  &  C.  413 ;  Bishop  v.  Crmv* 
shay,  3  B.  &  C.  415 ;  Hill  v.  Far- 
mil,  9  B.  &  C.  45. 

If,  however,  a  trader  raises 
money  by  selling  his  goods  at  an 
under  value  (not  for  the  purpose 
of  carrying  on  his  business,  but  in 
contemplation  of  stopping  pay- 
ment, and  for  the  purpose  of 
cheating  his  creditors)  to  one  who 
has  notice  either  by  express  in- 
formation, or  from  the  nature  of 
the  transaction,  that  he  is  selling 
his  goods  not  in  order  to  cany  on 
his  business,  but  with  a  fraudulent 
intention,  the  sale  is  an  act  of 
bankruptcy  and  void,  and  the 
assignees  may  recover  the  goods 
from  the  purchaser.  Fraser  v. 
Levy,  6  H.  &  N.  16. 

Where,  at  the  time  of  the  dis- 
solution of  a  partnership,  the  part- 


ners both  collectively  and  indi- 
vidually are  insolvent,  a  convey- 
ance from  one  of  them  to  the 
other  of  the  partnership  effects,  in 
consideration  of  his  covenanting 
to  pay  the  debts  of  the  partnership, 
is  fraudulent  and  void,  and  an  act 
of  bankruptcy  under  the  67th  sect, 
of  the  Act  of  1849,  the  imme- 
diate and  necessary  operation  of 
it  being  to  convert  the  joint  into 
separate  assets,  and  so  to  defeat 
and  delay  the  joint  creditors.  Ex 
jmrts  MayoUy  In  re  Edwards-Wood 
and  Greenwood,  34  L.  J.  (Bktcy.) 
?5 ;  11  Jut.  (N.  S.)  433,  ants  pp. 
402,  403,  404. 

2.  When  a  conveyance  or  irans- 
fer  by  way  of  mortgage  or  vpon 
trust  is  an  act  of  banJbn^ky.y-- 
A  conveyance  by  a  trader  of  aU 
his  property  to  secure  a  present 
advance  by  way  of  mortgage  is  not 
an  act  of  bankruptcy.  WlUimU 
V.  Thompson,  1  Esp.  68, 72;  BUilh 
stone  V.  Cooke,  6  Ell.  &  Bl.  296. 

A  mortgage,  however,  of  all  a 
debtor's  property  will  be  an  act  of 
bankruptcy,  if  a  fresh  advance 
made  at  the  same  time  is  only 
colourable.  (jQraham  v.  Choffmm, 
12  C.  B.  85.) 

An  assignment  made  with  a 
view  to  relieve  the  debtor's  pro- 
perty from  charges  upon  it,  will 
be  considered  as  equivalent  to  a 
present  advance,  and  such  assign- 
ment will  not  therefore  be  fraudu- 
lent or  an  act  of  bankruptcy, 
although  it  comprised  all  the 
debtor's  property.  See  Whitmon 
V.  Claridge,  33  L.  J.,  Q.  B.  87 ; 
31  L.  J.,  Q.  B.  141, 
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A  bill  of  sale  given  to  a  cre- 
ditor in  consideration  of  his  taking 
up  a  bill  accepted  by  the  debtor 
in  his  feyonr  will  be  considered  as 
equivalent  to  a  present  advance  to 
the  debtor.  See  Mercer  v.  Peter- 
son,  2  Law  Bep.  Exch.  304  ;  there 
a  trader  being  indebted  to  the  de- 
fendant gave  his  acceptance  to 
him  for  the  amount  of  the  debt. 
Three  days  before  the  acceptance 
was  due,  he  agreed  to  give  the 
defendant  a  bill  of  sale  upon  all 
his  goods,  chattels,  and  stock-in- 
trade,  in  consideration  of  the  de- 
fendant taking  up  the  acceptance, 
and  in  order  to  cover  any  farther 
advance  which  might  be  made  to 
him  by  the  defendant.  The  de- 
fendant accordingly  took  up  the 
acceptance,  and  afterwards  lent  an 
additional  sum  to  the  trader.  A 
bill  of  sale  was  subsequently  exe- 
cuted in  pursuance  of  the  agree- 
ment, whereby  the  whole  of  the 
trader's  personal  estate,  of  which 
he  was  then,  or  should  in  future 
become  possessed,  was  assigned  to 
the  defendant  as  security  for  the 
debt  due  from  the  trader  to  him. 
Less  than  twelve  months  from  the 
date  of  this  bill  of  sale,  but  more 
than  twelve  months  from  the  date 
of  the  agreement  to  give  it,  the 
trader  was  adjudicated  bankrupt. 
In  an  action  of  trover  by  the  as- 
signee in  bankruptcy  against  the 
defendant  for  the  goods  included 
in  the  bill  of  sale,  it  was  held  by 
the  Court  of  Exchequer  that  the 
bill  of  sale  conferred  a  good  title 
to  them  on  the  defendant  as 
against  the  plaintiff. 

An  assignment,  moreover,   by 


a  trader  of  all  his  property  as 
security  for  an  advance  of  money 
which  he  afterwards  applies  in 
payment  of  existing  debts,  is 
not  necessarily  fraudulent  within 
the  meaning  of  the  Bankruptcy 
Acts.  In  order  to  make  such  an 
assignment  fraudulent,  the  lender 
must  be  aware  that  the  borrower's 
object  was  to  defeat  and  delay  his 
creditors.  In  re  Colenwe,  1  Law 
Eep.  Ch.  App.  128. 

Such  an  assignment,  however, 
cannot  be  an  act  of  bankruptcy  un- 
less it  is  also  void  as  fraudulent.  lb. 

A  conveyance  or  assignment  by 
a  trader  of  all  his  property  as  a 
security  to  a  creditor  for  a  pre- 
existing  debt,  is  fraudulent  and 
an  act  of  bankruptcy,  not  only 
because  he  thereby  deprives  him- 
self of  the  power  of  carrying  on 
his  trade,  and  withdraws  his  ef- 
fects from  the  reach  of  his  other 
creditors,  but,  according  to  Lord 
MansjkWe  language  in  the  prin- 
cipal case  of  WorseUy  v.  De 
Maiios,  because  such  a  convey, 
ance  must  either  be  fraudulently 
kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy.  (See 
Lindon  v.  Sharp,  7  Scott,  N.  R. 
745  ;  Hasselh  v.  Simpson,  1  Doug. 
89  n. ;  1  Cook,  B.  L.  88 ;  Butcher 
V.  Easto,  1  Doug.  295  ;  Law  v. 
Skinner,  2  Bl.  Rep.  996 ;  Porter 
V.  Walker,  1  Scott,  N.  R.  568 ; 
Graham  v.  Chapman^  12  C.  B.  85 ; 
Smith  V.  Cannan,  2  Ell.  &  Bl.  35 ; 
fjocon  V.  Liffen,  4  GiflF.  75  ;  32 
L.  J.  Ch.  315.) 

And  it  is  immaterial  that  at  the 
time  when  the  trader  executed 
such  a  conveyance  or  assignment 
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he  was  pressed  by  his  creditor 
{Johnson  y.  Fesemeyefy  25  Bear. 
88,  91 ;  8  De  G.  &  Jo.  12  ;  Good- 
ricke  v.  Taylor,  2  Hem.  &  Mill. 
380  ;  2  De  G.  Jo.  &  Sm.  135),  or 
eyen  that  he  was  under  arrest  for 
a  just  debt  at  his  suit.  Thus  in 
Newton  v.  Chantler,  7  East,  138,  a 
trader  being  under  arrest  at  the 
suit  of  a  creditor  for  a  just  debt, 
executed  to  him  a  bill  of  sale  of 
all  his  effects,  in  trust  to  satisfy 
his  debt,  and  pay  over  the  surplus, 
if  any,  to  the  trader.  It  was  held 
by  the  Court  of  King's  Bench  to 
be  an  act  of  bankruptcy.  "  As," 
said  Lawrence,  J.,  "  the  necessary 
consequence  of  this  deed  of  con- 
veyance was  to  take  the  whole 
effects  of  the  trader,  which  the 
law  says  shall  be  distributed 
equally  amongst  all  the  creditors, 
and  to  give  them  to  a  particular 
crediix)r,  this  is  within  all  the 
cases  an  act  of  bankruptcy,  and  it 
is  not  the  less  the  grant  or  convey- 
ance of  the  bankrupt  to  the  preju- 
dice of  his  other  creditors,  because 
at  the  time  he  made  it  he  was  under 
arrest  at  the  suit  of  the  defend- 
ant." See  also  Butcher  v.  Easto, 
1  Doug.  295. 

It  is  immaterial,  likewise,  that 
the  trader  executing  such  assign- 
ment of  all  his  goods  retains  pos- 
session of  them  {Stewart  v.  Moody, 
1  Cr.  M.  &  Rose.  777  ;  Simpson 
V.  Sikes,  6  Man.  &  Selw.  314),  or 
that  possession  is  immediately 
taken  by  the  grantee.  Newton  v. 
ChantUr,  7  East,  138. 

And  it  is  likewise  immaterial 
that  the  deed  does  not  on  the  face 
of  it  purport  to  transfer  all  the 


bankrupt's  property,  if  the  evidence 
satisfactorily  shows  that  it  did  ia 
fact  substantially  convey  all  the 
property  he  had  at  that  time. 
Lindon  v.  Sharp,  7  Scott,  N.  R. 
730,  744. 

A  surety  is  no  more  justified  in 
placing  the  whole  of  his  property 
.  out  of  the  reach  of  liability  to  pay 
the  debt,  than  if  he  were  the  prin- 
cipal debtor.  See  Ooodricke  ?. 
Taylor,  2  De  G.  Jo.  &  Sm.  135; 
there  a  tradesman  mortgaged  the 
freehold  house  in  which  he  carried 
on  his  trade,  being  his  only  real 
estate,  to  secure  an  existing  debt 
of  £1100,  for  which  he  was  liable 
as  surety,  which  exceeded  the  value 
of  the  mortgaged  property.  His 
other  property  was  of  very  trifling 
amount  He  was  at  the  same  time 
liable  as  surety  on  a  promissory 
note  for  £2000,  and  afterwards  the 
other  makers  having  become  in- 
solvent, he  was  called  upon  for 
payment,  and  became  bankmpt. 
It  was  held  by  the  Lords  Justices 
of  the  Court  of  Appeal  in  Chan- 
cery afltoning  the  decision  by  Sir 
W.  Page  Wood,  V.  C.  (reported  2 
Hem.  &  Mill.  380),  that  the  mort- 
gage was  void  as  against  the  as- 
signees in  bankruptcy,  as  being  an 
assignment  made  to  defeat  or  delay 
creditors.  "Reliance,'*  said  Tur- 
ner, L.  J.,  "was  placed,  on  the 
part  of  the  appellants,  upon  the 
bankrupt  being  a  surety  only  in 
the  promissory  notes,  and  evidence 
was  referred  to  as  showing  that  he 
had  reason  to  expect  that  he  would 
not  be  called  upon  for  payment  of 
the  notes ;  but  every  surety  must 
be  taken  to  contemplate  that  he 
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may  be  called  upon  to  pay  the 
debts  for  which  he  is  surety,  and 
he  can  no  more  be  justified  in 
placing  the  whole  of  his  property 
out  of  ib&  reach  of  liability  to  pay 
ihem  than  if  he  was  principal 
debtor,  as  in  truth  this  bankrupt 
was,  as  between  him  and  his  cre- 
ditors on  the  notes.  Possibly  in 
some  cases,  in  which  the  question 
of  intent  may  be  doubtful,  the 
&ct  of  the  debtor  being  a  surety 
only  may  be  material ;  but  I  do 
not  weU  see  how  it  can  be  so  where 
the  whole  property  is  assigned 
and  the  law  imputes  the  intent  as 
a  necessary  consequence  of  the 
act" 

A  couTeyance  by  a  trader  of  all 
his  effects  at  a  giyen  place  is  not 
an  act  of  bankruptcy,  unless  it  be 
shown  that  he  has  no  other  pro- 
perty. Chase  t.  OohU^  3  Scott, 
(N.S.)  245 ;  2  Man.  &  Gr.  930. 

A  mere  exception  of  a  part  of 
a  trader's  property  from  a  general 
assignment  of  all,  if  colourable  or 
fraudulent,  as  is  laid  down  in 
WoraeUy  v.  De  Mattos  and  Ear- 
man  v.  Fishar,  will  not  take  the 
case  out  of  the  general  rule,  inas- 
much as  it  will  be  considered  an 
act  of  bcmkruptcy.  See  Wedge  y, 
NewlyUy  4  B.  <&  Ad.  831 ;  Ex  parte 
Bailet/f  3  De  Oex,  Mac.  &  G. 
534;  Lindon  v.  Sharp,  6  Man.  & 
Gr.  895  ;  M  jparte  Bland,  6  De 
G.  Mac.  &  G.  757;  JEx  parte 
JSjparrow,  2  De  G.  Mac.  &  G.  907 ; 
Sianger  v.  Wilkins,  19  Bear.  626 ; 
Mate  V.  Alnutt,  18  C.  B.  505  ; 
Bell  V.  Smpson,  2  H.  &  N.  410  ; 
Young  v.  Waud,  8  Exch.  221  ; 
Goodricke  t.  Taylor,  2  De  G.  Jo. 


&  Sm.  135,  affirming  S.C.  2  Hem. 
&  MiU.  380. 

From  what  has  been  before 
said  it  will  be  observed  that  it 
is  immaterial  when  a  trader  as- 
signs the  whole,  or  the  whole 
with  a  mere  colourable  exception, 
of  his  property,  whether  the  as- 
signment be  absolute  or  merely 
by  way  of  security ;  nor  will  the 
result  be  different,  although  the 
property  assigned  as  a  security 
exceeds  very  considerably  the 
value  of  the  liabilities  for  which 
it  is  pledged,  or  that  there  is  an 
express  trust  of  the  surplus  for 
the  benefit  of  the  assignor.  Smith 
V.  Cannan,  2  Ell.  &  Bl.  35,  44. 
The  reason  given  for  this  is  that 
"  the  whole  property  is  conveyed, 
and  put  out  of  the  immediate 
reach  of  the  trader  and  of  his  cre- 
ditors ;  the  fact  that  there  is  a 
substantial  surplus  may  prevent 
the  deed  from  ultimately  defeating 
the  creditors ;  but  it  does  delay 
them  ;  for  they  are  deprived  of 
the  power  of  taking  that  surplus 
under  a  /leri  facias.  In  equity  it 
is  true  that  the  debtor's  interest 
in  the  surplus  may  be  taken,  but 
the  real  test  is,  has  the  trader  by 
the  deed  put  his  property  out  of 
his  control,  so  as  to  deprive  him- 
self of  the  present  power  to  satisfy 
his  creditors,  as  but  for  the  deed 
he  might  do  ?  "    lb. 

It  is  true  that  in  some  cases 
the  judges  seem  to  have  confined 
the  operation  of  the  rule  to  cases 
where  the  assignment  had  the 
effect  of  stopping  the  trade  of  the 
assfgnor  ;  but  on  examining  them 
it  will  be  seen  that  the  Iftngimge 
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of  the  judges  must  be  taken  with 
reference  to  the  facts  under  dis- 
cussion before  them,  and  that  in 
all  those  cases  the  facts  were  such 
that  the  trade  was  stopped,  and 
the  minds  of  the  judges  were  di- 
rected to  that  effect  only.  The 
real  test,  according  to  the  more 
recent  decisions,  in  ascertaining 
whether  an  assignment  of  a  tra- 
der's property  with  the  exception 
of  a  part  amounts  to  an  act  of 
bankruptcy,  is  not  whether  the 
necessary  eflFect  of  the  deed  is  to 
stop  the  trade,  but  whether  its 
necessary  effect  is  to  delay  the 
creditors  of  the  trader.  Hence  it 
has  been  held  that  an  assignment 
by  way  of  mortgage  by  a  trader  of 
his  stock  and  implements  of  trade, 
where  such  assignment  does  not 
include  a  moiety  of  the  whole  of 
his  effects,  is  not  per  se  an  act  of 
bankruptcy,  although  the  effect  of 
putting  the  instrument  in  force 
would  be  to  stop  the  business. 
Young  V.  Waud,  8  Exch.  221  ; 
Carr  v.  BurdisSj  1  Cr.  M.  &  Rose. 
443  ;  Smith  v.  Gannan,  2  Ell.  &  Bl. 
45  ;  Young  v.  Fletclier,  3  H.  «fe  C. 
732. 

A  conyeyance  of  all  a  trader's 
property,  which  has  the  effect  of 
delaying  the  general  creditors, 
even  though  all  the  stock  in  trade 
is  excepted,  and  the  trade  credi- 
tors are  not  delayed,  will,  it  seems, 
be  an  act  of  bankruptcy.  Thus 
in  Smith  v.  Cannan,  2  Ell.  &  Bl. 
35,  Qamham,  a  farmer,  conveyed 
all  his  farming  stock  and  goods 
to  Smith  by  bill  of  sale,  by  way  of 
security  for  £900,  with  a  power 
of  sale.    The  property  comprised 


in  the  bill  of  sale  was  of  about 
the  value  of  £2,800,  and  there 
was  a  trust  for  the  assignor  of 
the  surplus  of  the  property  com- 
prehended in  the  bill  of  sale, 
which  was  ilie  whole  of  the  as- 
signor's property,  with  the  excep- 
tion of  two  shares  in  a  joint  stock 
bank  of  the  value  of  £17  10*. 
each.  Smith  seized  and  sold 
enough  of  the  stock  and  goods 
to  pay  the  amount  secured.  Gam- 
ham  was  declared  a  bankrupt  as  a 
banker.  The  bill  of  sale  was  bond 
fide  given  under  pressure,  and  the 
trade  of  the  bank  was  not  effected 
by  giving  it.  On  trover  by  the 
assignees  of  the  bankrupt  against 
Smith,  issues  being  joined  on 
pleas  of  not  guilty  and  not  pos- 
sessed, and  the  judge  at  nisiprius 
having  ruled  that  these  fects  were 
evidence  on  which  the  jury  might 
find  a  verdict  for  the  plaintiff,  it 
was  held  by  the  Exchequer  Cham- 
ber on  a  bill  of  exceptions  that  the 
direction  was  right.  "The  only 
question,"  said  Parke,  B.,  "is 
whether  there  can  be  such  a  com- 
plete assignment  of  the  traders 
property  as  necessarily  to  delay 
his  creditors,  when  the  assignment 
does  not  include  his  trade  effects. 
There  can  be  no  doubt  that  whei 
the  whole  of  the  trader's  property 
passes,  that  is  evidence  that  the 
assignment  is  an  act  of  bank- 
ruptcy. I  am  clearly  of  opinion 
that  the  exception  in  this  case 
makes  no  difference.  The  suppo- 
sition that  it  does  is  founded  on  a 
misapprehension  of  the  reasons 
given  by  the  judges  in  the  older 
cases,  founded  on  expressions  used 
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by  them  with  reference  to  the 
particular  circumstances  under 
discussion  in  these  cases.  The 
test  is,  not  whether  the  necessary 
eflfect  of  the  deed  is  to  stop  the 
trade,  but  whether  the  necessary 
effect  is  to  delay  the  creditors  of 
the  trader." 

A  conveyance  of  all  a  trader's 
property  when  in  insolvent  circum- 
stances, even  although  made  in 
consideration  of  marriage,  where  it 
was  shown  that  the  intended  wife 
was  aware  of  the  state  of  the 
trader's  affairs,  has  been  held  an 
act  of  bankruptcy.  Colombins  v. 
Fmhally  1  Sm.  &  G.  228. 

The  result  will  be  the  same 
where  a  trader  mortgages  the 
whole  of  his  property  to  secure 
past  and  fdture  advances  (Lacon 
V.  Liffm,  4  Giff.  75  ;  32  L.  J.  Ch. 
315  ;  and  see  Oriental  Bank  v. 
Coleman,  3  Giff.  11) ;  and  in  the 
principal  case  of  Worsel&y  v.  De 
Mattes  {ante,  p.  507),  it  was  held 
that  a  conveyance  of  all  a  trader's 
property,  including  his  stock-in- 
trade,  defeazanced  on  the  trader 
paying  the  mortgagee  all  advances 
on  any  note  or  bill  of  the  trader 
and  indemnifying  the  mortgagee 
from  the  same,  was  an  act  of  bank^ 
ruptcy.  Lord  Mansfield,  C.  J., 
admitted  in  his  judgment  that  the 
indemnity,  which  was  the  conside- 
ration of  the  deed,  was  valid  as 
between  the  parties  themselves, 
but  his  Lordship  considered,  tak- 
ing the  whole  of  the  circumstances 
together,  that  it  was  a  fraud  upon 
third  parties ;  he  relied  principally 
upon  the  fact  that  the  trader  was 
by  the  express  tenor  of  the  deed 


to  have  the  absolute  order  and  dis- 
position as  before,  so  that  those 
who  dealt  with  him  would  trust  to 
his  visible  trade  and  stock ;  that 
the  bills  were  drawn  in  a  particular 
manner,  so  as  to  deceive  by  a  ficti- 
tious show  of  credit,  and  the  fact 
that  the  trader  had  mortgaged 
everything  but  his  real  property  was 
concealed;  and  that  it  was  intended 
from  the  first  that  when  the  trader 
could  no  longer  stand,  he  should 
give  up  possession  to  the  mort- 
gagee. See  also  Hassells  v.  Smp- 
son,  1  Doug.  88  n. 

An  assignment  by  a  trader  of 
goods,  with  a  view  to  oh\jQ.in future 
advances,  is  not  necessarily  as  a 
matter  of  law  an  act  of  bankruptcy, 
although  the  whole  of  the  trader's 
stock,  present  and  future,  be  in- 
cluded in  the  conveyance.  If,  for 
instance,  the  conveyance  be  bond 
fide,  with  a  view  to  obtain  ad- 
vances for  the  purpose  of  carrying 
on  the  trade,  it  will  not  be  an  act 
of  bankruptcy.  Per  Lord  Camp- 
hell,  C.  J.,  in  Biitlestone  v.  Cooke, 
6  EIL  c&  Bl.  807. 

Where,  however,  a  trader,  in  con- 
sideration of  SL  present  payment  and 
a  bygone  debt,  by  deed  conveys  all 
his  property,  including  the  advance, 
and  any  property  purchased  with 
the  advance^  as  he  will  by  such 
deed  necessarily  defeat  and  delay 
his  creditors,  it  is  therefore  an  act 
of  bankruptcy.  See  Oraham  v. 
Chapman,  12  C.  B.  85.  There  a 
trader,  in  consideration  of  a  past 
debt  of  £240  and  a  present  ad- 
vance of  £200,  conveyed  by  deed 
substantially  the  whole  of  his 
property,  giving  the  transferee  a 


Digitized  by 


Google 


554 


HARMAN   V.    FISHAR. 


right  to  seize  and  take  all  fdture- 
acqnired  property,  even  though  it 
should  be  purchased  with  the 
money  which  was  alleged  to  be 
the  consideration  for  the  transfer. 
It  was  held  by  the  Court  of  Ex- 
chequer Chamber,  that  the  execu- 
tion of  the  deed  was  an  act  of 
bankruptcy  within  the  statute  12 
&  13  Vict.  c.  106,  s.  67.  "The 
sale  of  the  whole  of  a  trader's 
stock,"  said  Jervis^  C.  B.,  "  to  a 
hand  fide  purchaser,  for  a  fair  price, 
has  been  held  not  to  come  within 
the  rule,  even  though  creditors 
may  ultimately  be  delayed  or  de- 
feated, and  the  misapplication  of 
the  proceeds  was  contemplated  by 
the  trader  at  the  time  of  the  sale, 
because  the  trader  gets  a  present 
equivalent  for  his  goods,  and  the 
sale  is  strictly  in  the  course  of  his 
business  ;  and  of  course  the  sale 
of  part  of  a  trader's  stock  for  the 
fair  price  by  that  part  cannot  be 
objected  to.  But  the  sale  of  the 
whole  for  the  price  of  a  part,  not 
because  the  trader  is  obliged,  un- 
der pressure,  to  sell  his  stock  for 
less  than  its  value,  but  because  an 
old  debt  is  taken  as  part  of  the 
prioe,  though  it  may  not  be  the 
moving  cause  of  the  transfer,  ad- 
mits of  a  different  consideration, 
and  might  be  held  to  be  an  act 
of  bankruptcy  without  conflicting 
with  former  decisions.  It  comes 
within  all  the  mischiefs  referred 
to  by  the  counsel  for  the  plaintiffs, 
as  deduced  from  the  older  cases. 
The  trader  gets  no  equivalent  for 
his  stock ;  and  the  transfer  having 
the  effect  of  defeating  and  delay- 
ing his  creditors,  would  be  a  frau- 


dulent transfer  with  intent  to 
effect  that  object.  But  in  this 
particular  case,  the  form  of  the 
deed  makes  it  unnecessary  farth^ 
to  consider  the  general  question. 
It  recites  that  the  transfer  was 
made,  not  only  for  the  furtiier 
advance,  but  also  for  the  old  debt  ; 
and  it  passes  not  only  all  the 
trader's  stock,  and  the  money  ad- 
vanced, if  he  then  had  it  in  his 
possession,  but  it  also  professes  to 
give  to  the  defendant  a  ri^t  to 
take  all  Aiture-acquired  prop^, 
even  though  it  should  be  pnrchased 
with  the  money  which  is  alleged  to 
be  the  consideration  for  the  trans- 
fer. The  trader  therefore  gets  no 
equivalent  for  any  part  of  the  stock 
transferred  ;  and  such  a  transfer 
necessarily  defeats  and  delays  his 
creditors,  and  is  an  act  of  bsuak« 
ruptcy  without  fraud  in  fact."  See 
the  remarks  on  this  case  mHidlm 
V.  Gruttwell,  1  EU.  &  Bl.  15, 25;  and 
Smiih  V.  Cannan,  2  Ell.  &  BL  35; 
sed  vide  Toting  v.  Waudy  8  Exch. 
221 5  Bell  V.  Simjpson,  2  Hnrlst.& 
N.  410. 

So  in  Woodhouse  v.  Murray^  2 
Law  B«p.  (Q.  B.)  634,  an  exeai- 
tion  was  levied  by  seizure  on  the 
goods  of  a  trader,  and  he  being 
then  insolvent,  in  consideration  of 
the  judgment  creditor  withdraw- 
ing ihe  execution,  assigned  to  the 
creditor  the  whole  of  his  property, 
and  ceased  to  cany  on  basinesB. 
Under  the  78rd  section  of  24  & 
25  Vict  c.  134,  if  an  execution  i<x 
a  debt  exceeding  £50  be  levied  by 
seizure  and  sale  of  the  goods  of  a 
trader  debtor,  he  is  to  be  deemed 
to  have  committed  an  act  of  bank- 
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ruptcy  ;  and  if  within  fourteen 
days  from  the  day  of  sale  he  is 
adjadged  a  bankrapt,  the  money 
is  to  be  paid  to  the  assignee  under 
the  bankruptcy.  It  was  held  by 
the  Court  of  Queen's  Bench  that 
as  the  creditors  at  large  could  have 
interfered  and  taken  the  proceeds 
of  the  execution  under  the  73rd 
section,  there  was  no  sufficient 
eqoiyalent  for  the  assignment  to 
the  execution  creditor,  which  was 
therefore  Toid,  and  an  act  of  bank- 
ruptcy. 

An  assignment,  however,  even 
of  all  a  trader's  goods  will  be  valid 
if  it  be  made  in  pursuance  of 
a  legal  obligation.  See  Payne  v. 
Hornby,  25  Beav.  280. 

And  the  result  will  be  the  same 
where  an  assignment  is  made  to 
secure  an  antecedent  debt,  if  when 
the  advance  was  *made  there  was 
an  understanding  that  such  assign- 
ment should  be  executed,  ffutton 
T.  OruUwelly  1  Ell.  &  Bl.  15,  19  j 
Fennell  v.  Dawson,  18  C.  B.  355. 

And  it  seems  that  if  on  a 
certain  day  there  be  a  bond  fide 
agreement  founded  on  good  con- 
sideration, for  the  subsequent 
giving  of  a  bill  of  sale,  and  if  that 
bill  of  sale  be  afterwards  given  ac- 
cordingly, it  will  have  a  retrospec- 
tive effect,  and  must  be  considered 
as  having  been  made  on  the  day 
OB  which  the  agreement  was  en- 
tered into.  Per  JTtfWy,  C.  B., 
Mercer  v.  Peterson,  2  Law  Rep. 
Ex.  309.  See  Johnson  v.  Fese- 
meyer,  3  De  G.  &  Jo.  15  ;  Mercer 
V.  Peterson,  2  Law  Eep.  Exch.'309. 

So  in  Harris  v.  Richett,  4  H.  & 
N.  1,  a  trader  indebted  to  various 


persons,,  procured  from  A  an  ad- 
vance of  £200,  for  which  he  ver- 
bally agreed  to  give  a  bill  of  sale 
of  all  his  property,  if  called  upon 
to  do  so.  On  receiving  the  money 
he  gave  to  A  a  promissory  note 
for  £200,  a  memorandimx  of  agree- 
ment to  assign  some  property  ex- 
pectant on  the  death  of  his  wife's 
fether,  together  with  a  policy  of 
assurance,  and  also  another  me- 
morandum of  agreement  to  pay 
£10  yearly  as  a  bonus.  At  a  later 
period,  on  being  requested,  he  exe- 
cuted a  bill  of  sale  of  all  his  pro- 
perty to  A  It  was  held  by  the 
Court  of  Exchequer,  first,  that  such 
bill  of  sale  having  been  executed 
in  pursuance  of  the  original  agree- 
ment, was  not  an  act  of  bank- 
ruptcy ;  secondly,  that  evidence  of 
the  original  verbal  agreement  was 
admissible,  inasmuch  as  the  subse- 
quent written  agreement  did  not 
contain,  and  was  not  intended  to 
contain  the  whole  agreement  be- 
tween the  parties.  See  also  Morris 
V.  Venahhs,  15  W.  B.  (M.  B.)  2. 

The  inadequacy  of  the  advance 
as  compared  with  the  value  of  the 
property  pledged,  will  not  make 
the  assignment  fraudulent  as  a 
matter  of  law ;  and  it  will  be 
valid  provided  it  were  not  fraudu- 
lent in  fact— that  is  to  say,  pro- 
vided the  money  were  raised  by 
the  trader  not  with  the  intent  of 
delaying  his  creditors,  but  of  meet- 
ing them.  Bittlestone  v.  Ceoke,  6 
EIL  &  Bl.  296,  307,  308,  809  ; 
Whitmore  v.  Claridge,  31  L.  J. 
(Q.  B.)  141  S.  C,  affirmed  upon 
appeal  in  the  Exchequer  Chamber, 
33  L.  J.  (Q.  B.)  87. 
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The  principle,  howeyer,  of  the 
cases  which  have  just  been  con- 
sidered will  not  be  applicable  to 
the  case  where  an  assignment  is 
made  by  a  trader  to  secure  a 
surety  to  a  composition  deed,  who 
has  given  acceptances  for  the 
amount  under  the  composition 
deed,  inasmuch  as  the  trader  does 
not  receive  an  equivalent  which 
he  can.  deal  with  in  carrying  on 
his  trade.  See  Leake  v.  Young,  5 
Ell.  &  Bl.  955.  There  a  compo- 
sition deed  was  made  between 
Leake  a  trader,  of  the  first  part, 
Bracebridge  his  surety,  of  the  se- 
cond part,  and  his  creditors,  of 
the  third  part,  which  after  recit- 
ing that  the  creditors  had  agreed 
to  accept  a  composition  of  12«. 
in  the  pound,  to  be  paid  by  four 
instalments,  at  the  end  of  four, 
six,  nine,  and  twelve  months,  in 
full  satisfaction  and  payment  of 
their  "  several  debts,"  the  first 
three  of  such  instalments  to  be 
secured  by  bills  drawn  by  Leake 
on  Bracebridge,  and  accepted  by 
him,  the  last  by  Leake*8  promis- 
sory note.  The  deed  contained  a 
covenant  by  the  creditors  not  to 
sue  liCake  until  default  should  be 
made  in  payment  of  the  bills  and 
notes,  or  some  of  them,  and  upon 
payment  of  the  bills  and  notes  at 
maturity,  to  grant  a  release.  Be- 
fore  executing  the  deed,  Brace- 
bridge stipulated  with  Leake  for  a 
security  to  himself  over  all  Leakeys 
property.  Waller,  one  of  Leake's 
creditors,  executed  the  deed  and 
received  the  bills  and  notes.  On 
its  maturity  the  first  were  dis- 
honoured.    Waller    immediately 


commenced  an  action  against 
Leake  for  his  whole  debt,  in  which 
he  ultimately  obtained  judgment 
Leake,  under  pressure  from  Brace- 
bridge after  the  commencement  of 
Waller's  action  and  before  he  ob- 
tained judgment,  assigned  all  his 
property  to  Bracebridge.  This  was 
bond  fide  in  fulfilment  of  his  pro- 
mise to  give  Bracebridge  security. 
Leake  was  declared  a  bankrupt  on 
Waller's  *  petition.  It  was  held 
by  the  Court  of  Queen's  Bench 
that  the  assignment  to  Brace- 
bridge was  an  act  of  bankruptcy, 
it  being  an  assignment  of  all  the 
trader's  property,  and  not  being 
for  such  an  equivalmt  as  to  make 
it  not  necessarily  delay  his  cre- 
ditors. "  A  transaction,"  said 
Lord  Camphelly  C.  J.,  "  whereby 
the  property  is  conveyed  to  secure 
a  surety  againstr  liabilities  which 
he  has  incurred  to  the  particular 
creditors  who  come  in,  and  which 
surety  can  stop  the  trade  at  any 
moment,  is  not  in  our  opinion  a 
case  where  the  bankrupt  receives 
an  equivalent  which  he  can  deal 
with  in  carrying  on  his  trade,  if 
he  chooses,  within  the  doctrine  of 
Rose  V.  Haycock  (1  Ad.  &  EIL 
460  n.)  and  Baxter  v.  Pritchard 
(1  Ad.  &  Ell.  456).  The  whole 
power  is  entirely  taken  out  of  the 
hands  of  the  bankrupt,  and  his 
trade  may  be  stopped  at  any 
moment  at  the  will  of  the  as- 
signee, while  he  is  to  receive 
nothing  ;  and  no  part  of  the  pro- 
perty or  its  proceeds  is  under  his 
control,  but  the  whole  is  in  effisct 
to  be  applied  to  secure  a  creditor, 
who  is  to  pay  instalments  to  tbo 
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particular  body  of  creditors  who 
hare  come  in  and  agreed  to  re- 
ceiye  his  acceptances.  It  seems 
impossible  to  ns  to  treat  snch  a 
transaction  as  one  where  the 
trader  obtains  an  eqniyalent  with- 
in the  principle  of  the  cases  on 
which  the  plaintiff  relies  ;  and  we 
therefore,  on  principle  as  well  as 
on  authority,  give  our  opinion 
that  the  deed  in  question  was  an 
act  of  bankruptcy.'*  See  also  Ux 
parte  Ztoilchmhart^  3  Mont.  D.  & 
D.  671 ;  Re  Marshall,  1  De  Gex, 
273. 

A  hmd  fide  agreement  by  a 
trader  for  a  transfer  of  property 
for  valuable  consideration,  even 
by  way  of  security,  amounting  to 
an  equitable  assignment,  will  en- 
title the  transferee  to  receive  it, 
subject  of  course  to  any  question 
which  may  be  raised  as  to  reputed 
ownership.  See  Hunt  v.  Mortu 
mer,  10  B.  <fe  C.  44  ;  Hutchinson 
V.  Heyvmih,  9  Ad.  &  Ell.  375  ; 
Dangerfield  v.  Thomas,  ib.  292  ; 
Belcher  v.  OUfieU,  6  Bing.  N.  C. 
102  ;  Crowfoot  v.  Onmey,  9  Bing. 
372  ;  Pamham  v.  Hurst,  8  M.  & 
W.  743  ;  Walker  v.  JRostron,  9  M. 

6  W.  411. 

A  conveyance  by  a  trader  of 
all  his  property  upon  trust  either 
for  a  particular  creditor  {Wilson 
V.  Day,  2  Burr.  827  ;  Hassel  v. 
Simpson,  1  Bro.  C.  C.  99  ;  Dougl. 
89  n. ;  Hooper  v.  Smith,  1  W, 
Black.  442  ;    Newton  v.  Ghantler, 

7  East,  138),  or  for  a  certain  num- 
ber of  creditors  {Ex  parte  Foord, 
cited  ante,  p.  517  ;  Alderson  v. 
Temple,  4  Burr.  2240;  Butcher 
Y,  Easto,  Doug.   295  ;    Devon  v. 


Watts,  Dougl.  86  ;  Ho(yper  v. 
Smith,  1  Wm.  Black.  442),  or 
even  fot  all  his  creditors  at  large, 
and  although  it  be  for  the  pur- 
pose of  effecting  an  equal  distri- 
bution amongst  them  (see  Ecli" 
hart  V.  Wilson,  8  T.  E.  140; 
Tappenden  v.  Burgess,  4  East, 
230  ;  Kettle  v.  Hammond,  1  Cooke, 
B.  L.  108,  3rd  ed. ;  Simpson  v. 
Stkes,  6  Mau.  &  Selw.  312  ;  7wr. 
ner  v.  HardcastU,  11  C.  B.  (N.  S.) 
683  ;  Hohson  v.  Thelluson,  2  Law 
Rep.  (Q.  B.)  642),  will  be  an  act 
of  bankruptcy.  But  it  seems  that 
in  order  that  such  deed  may  be 
avoided,  it  is  material  to  show  the 
continued  existence  of  a  debt  due 
at  the  time  of  the  execution  of  the 
deed  {Ex  parte  Taylor,  5  De  G. 
Mac:  &  G.  395  ;  Ex  parte  Thomas, 
1  De  Gex,  612),  as  it  is  not  void 
as  against  future  creditors.  Os- 
wald  V.  Thompson,  2  Exch.  215  ; 
sed  vide  Stevenson  v.  Nevmham, 
13  C.  B.  295. 

It  might  at  first  sight  appear 
difficult  to  say  how  such  a  deed 
as  an  assignment  in  favour  of  all 
creditors  should  be  considered  as 
a  fraudulent  deed,  so  as  to  bring 
it  within  the  provision  of  the 
67th  section  of  the  Bankrupt  Act 
Perhaps  the  difficulty  may  be  got 
over  by  such  reasoning  as  was 
used  by  Jervis,  C.  J.,  in  a  recent 
case,  viz.  "  that  every  person  must 
be  taken  to  intend  that  which  is 
the  necessary  consequence  of  his 
own  act ;  and  if  a  trader  make  a 
deed  which  has  the  effect  if  not  of 
defeating,  at  any  rate  of  delaying 
his  creditors,  he  must  be  taken  to 
have  made  the  deed  with  that  in- 
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tent.  But  a  deed  which  has  the 
effect  of  defeating  or  delaying  a 
trader's  creditors,  is  by  the  policy 
of  the  bankrapt  law  a  fraudulent 
deed  ;  and  therefore  a  deed  which 
has  that  effect  is,  in  the  terms 
of  the  Act,  a  fraudulent  transfer 
of  the  trader's  goods,  with  intent 
^  defeat  or  delay  his  creditors." 
Graham  y.  Chapman,  12  C.B.  103; 
Ex  parts  Wenslet/,  1  De  G.,  Jo.  & 
Sm.  273. 

Lord  Eldon,  moreover,  with 
reference  to  those  cases  in  which 
it  has  been  held  that  a  conveyance 
of  all  a  trader's  property  in  trust 
for  his  creditors,  is  an  act  of 
bankruptcy,  lays  down  two  prin- 
ciples :  first,  that  by  that  act  the 
trader  necessarily,  perhaps  not 
intending  it,  deprives  himself  of 
the  power  of  carrying  on  his  trade; 
secondly,  that  he  endeavours  to 
put  his  property  under  a  different 
course  of  application  and  distri- 
bution among  his  creditors  from 
that  which  would  take  place  under 
the  bankrupt  law.  Duiton  v. 
Morriamy  17  Ves.  199  ;  Ex  park 
Bourne^  16  Ves.  148 ;  Lmdon  v. 
Sharp,  7  Scott,  N.  E.  745 ;  Stew- 
art  V.  Moody,  1  Cr.  M.  &  Rose. 
777 ;  Leake  v.  Young,  5  Ell.  &  Bl. 
955  5  The  Oriental  Banking  Com- 
pany  v.  GoUman,  3  Giff.  11 ; 
Ooodricke  v.  Taylor,  2  De  G.  Jo.  & 
Sm.  135,  affirming  S.  C.  2  Hem.  & 
Mill.  380. 

Such  a  trust-deed  executed  by  a 
trader  in  favour  of  creditors  will 
be  an  act  of  bankruptcy,  though 
there  be  in  the  deed  a  proviso 
declaring  it  void,  if  the  trustees 
think  fit  {Tappenden  v.  Burgess^ 


4  East,  230) ;  or,  if  all  the  oredi- 
tors  shall  not  execute,  the  acts  of 
the  trustees  to  be  good  in  the 
meantime  {Back  v.  Gooch,  4 
Campb.  232  ;  S.  C.  Holt,  18) ;  or 
if  all  the  creditors  to  a  certain 
amount  shall  not  execute  by  soch 
a  time,  or  a  commission  in  bank- 
ruptcy shall  issue  {Duttan  v.  Mor- 
rison, 17  Ves.  193),  and  though 
the  deed  was  not  intended  to  be 
carried  into  execution,  but  was 
merely  intended  for  the  purpose 
of  making  the  trader  a  bankrapt 
Tappenden  v.  Burgess,  4  East^  230, 
237  ;  Simpson  v.  Sikes,  6  Man.  & 
Selw.  295. 

The  execution  of  a  deed  of  as- 
signment of  all  a  debtors  property, 
for  the  benefit  of  his  creditors,  in- 
tended  to  be  registered  under  the 
provisions  of  the  192nd  section  of 
the  Bankruptcy  Act,  1861,  consti- 
tutes an  act  of  bankruptcy  {Ex 
parte  Wensley,  1  De  G.  Jo.  &  Sm. 
273)  ;  but  by  the  199th  section  of 
the  same  Act>  "  In  case  any  petition 
shall  be  presented  for  adjudication 
against  a  debtor,  after  his  execa- 
tion  of  such  deed  or  instrument  as 
is  therein  before  described  (f.«.  in 
the  192nd  section),  and  pending 
the  time  allowed  for  the  registra- 
tion of  such  deed  or  instrument, 
all  proceedings  under  such  peti- 
tion may  be  stayed,  if  the  court 
shall  think  fit ;  and  in  case  sach 
deed  or  instrument  shall  be  duly 
registered,  the  petition  shall  be 
dismissed." 

Even  after  such  deed  is  regis- 
tered, it  may  be  made  an  act  of 
bankruptcy  where  the  registration 
is  invalid  in  consequence  of  the 
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requirements  of  the  192nd  section 
not  haying  been  complied  with. 

The  registration  of  a  deed  under 
the  194th  section  of  the  Bank- 
ruptcy Act>  1861,  containing  an 
assignment  of  all  the  debtor's  pro- 
perty for  the  benefit  of  his  credi- 
tors, will  not  prevent  its  being 
treated  as  an  act  of  bankruptcy. 
Ex  parte  Morgariy  In  re  Woodhoussy 
1  De  G.,  Jo.  &  Sm.  288. 

If  a  deed  of  assignment  pur- 
porting to  be  made  by  all  three 
partners  of  a  firm,  and  to  convey 
all  their  personal  estate  and  effects 
whatsoever  in  trust  for  the  benefit 
of  creditors,  be  executed  by  one 
of  them  only,  it  will  operate  to 
convey  the  share  of  the  one  who 
so  executes,  and  operates  as  an 
act  of  bankruptcy  by  him.  Bow- 
her  V.  Bvfrdekm,  11  M.  &  W.  128 ; 
Bed  vide  Dniton  v.  Mdrrtson,  17 
Ves.  196.  It  would  be  otherwise 
if  the  deed  were  executed  merely 
as  an  escrow. 

It  has  been  held  in  equity  that 
where  a  trader  making  an  assign- 
ment of  all  his  property  to  trus- 
tees, retains  the  whole  beneficial 
interest  in  it^  and  merely  vests  it 
in  their  hands  for  the  more  ready 
conversion  of  the  profits,  to  en- 
able him  to  arrange  with  his  cre- 
ditors, it  will  not  be  an  act  of 
bankruptcy.  See  Gfremwood  v. 
ChwrchOly  1  My.  &  K.  546.  There 
a  trader  entitled  to  la^e  freehold 
and  leasehold  estates,  but  greatly 
embarrassed,  and  having  commit- 
ted acts  of  bankruptcy,  conveyed 
his  freehold  and  leasehold  estates 
to  trustees,  upon  trust  to  sell  or 
mortgage,  and  to  apply  the  pro- 


ceeds as  he  should  direct.  It 
appeared  that  the  trust  was  exe- 
cuted under  advice  for  the  purpose 
of  effecting  a  conversion  of  the 
trader's  property,  with  a  view  to 
an  arrangement  with  his  creditors, 
to  which  he  was  himself  considered 
incompetent  from  the  state  of  his 
health.  It  was  held  by  Sir*/.  Z«w^ 
M.  £.,  that  the  trust-deed  was 
not  an  act  of  bankruptcy.  "By 
the  trust-deed,"  said  his  Honour, 
"the  whole  beneficial  interest  in 
the  property  continued  as  open  as 
it  was  before,  to  the  execution  of 
the  creditors ;  and  unquestionable 
evidence  proves  that  the  deed  was 
not  executed  with  the  intent  to 
defeat  or  delay  the  creditors  of 
the  bankrupt,  but  rather  with  a 
view  to  advance  the  arrangement 
with  them,  by  placing  in  more 
efficient  hands  the  conversion  of 
that  property  to  which  the  bank- 
rupt, from  the  state  of  his  health, 
was  considered  to  be  unequal." 
See  also  Bemey  v.  Daviscn^  1 
Brod.  &  Bmgh.  408 ;  4  Moore, 
126 ;  but  see  the  remarks,  12  C. 

B.  102  ;  2  EIL  &  Bl.  44. 

An  assignment  of  ?kpart  merely 
of  a  trader's  effects,  even  on  ac- 
count of  a  pre-existing  debt,  does 
not,  like  an  assignment  of  the 
whohy  contain  within  itself  the 
evidence  of  a  fraud.  Balms  v. 
ffuttony  2  T.  &  J.  101  ;  Sale 
V.  Allnutty  18  C.  B.  505  ;  and  see 
Chase  v.  Oohls,  2  Man.  &  Qr. 
930.  This  distinction  is  well 
pointed  out  by  Lord  Mansfisld^ 

C.  J.,  in  the  principal  case  of 
Worseley  v.  Be  Mattosy  where  he 
observes  that  "there  is  a  great 
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difference  between  the  conveyance 
of  all  and  of  a  part  A  convey- 
ance of  a  part  may  be  public,  fair, 
and  honesty  for  as  a  trader  may 
sell,  so  he  may  openly  transfer 
many  kinds  of  property,  by  way 
of  security ;  but  a  conveyance  of 
all  must  either  be  fraudulently 
kept  secret,  or  produce  an  imme- 
diate absolute  bankruptcy."  Anfey 
p.  518. 

A  conveyance  by  a  debtor  of 
part  of  his  property  in  contempla- 
tion of  bankruptcy  with  intent  to 
defeat  and  delay  or  defraud  his 
creditors,  will  be  an  act  of  bank- 
ruptcy {Devon  v.  Waits,  1  Doug. 
86;  Morgan  Y,  Horseman,  STamiL 
241  ;  Linton  v.  BartUt,  3  Wils. 
47);  secus  if  it  be  made  bond  fide. 
Wheelwright  v.  Jackson,  5  Taunt 
109 ;  Manion  v.  Moore,  7  T.  R.  67 ; 
Chase  v.  GohU,  3  Scott,  K  R. ; 
Cattell  V.  Gorrall,  4  Y.  &.  C.  Exch. 
228;  and  see  Jacob  v.  Sheppard, 
cited  in  Worseley  v.  De  Mattos, 
ante,  p.  518,  and  Unwin  v.  Oliver, 
lb.  p.  521;  Ex  parte  WensUy,  1  De 
G.  Jo.  &  Sm.  273. 

So  likewise  an  assignment  of  a 
part  of  a  trader's  effects,  or  a  pay- 
ment made  in  satisfaction  of,  or  to 
secure  a  pre-existing  debt,  will  be 
fraudulent,  if  it  were  made  in  con- 
templation of  bankruptcy,  and 
with  the  view  of  giving  a  par- 
ticular creditor  an  advantage  over 
other  creditors — the  intent  being 
in  fact  "to  defeat  or  delay" 
them.  See  Ex  parte  Simpson,  De 
Gex,  9. 

There  may  be  an  act  of  bank- 
ruptcy by  a  fttiudulent  gift  of  part 
of  a  man's  property  to  a  particular 


creditor  on  the  part  of  a  man  who 
knows  himself  to  be  so  insolv^t, 
that  he  must  expect  bankruptcy  to 
be  the  necessary  consequence  of 
the  payment.  Ex  parts  WensUy, 
1  De  G.  Jo.  &  Sm.  28,  per  Lord 
Westbury,  C. 

No  creditor  who  has  executed 
{Bamford  v.  Baron,  2  T.  R  594), 
or  been  privy  to,  or  acted  under 
a  deed  of  assignment  by  a  debtor 
in  favour  of  his  creditors,  nor  any 
person  as  his  representative,  can 
afterwards  set  up  such  a  deed  as  an 
act  of  bankruptcy.  Bach  v.  Oooch, 
4  Camp.  234;  Ex  parte  Gawkwell,  I 
Rose,  313;  ExparteShaw,  1  Madd. 
598;  Ex  parte  Kibier,  Buck,  104; 
Ex  parte  Battier,  ib.426;  Ex  park 
Tealdi,  M.D.  &  D.  210;  MarshaU 
V.  Barhworth,  4  B,  &  Ad.  508 ; 
Ex  parte  Alsop,  6  Jur.  (N.  &)  282. 
It  is  no  objection  however  that 
some  of  the  assignees  may  have 
executed  such  a  deed.  Tappenden 
V.  Burgess,  4  East^  230. 

Although  a  creditor  gives  his 
assent  to  a  proposal  of  a  trader 
to  assign  his  effects  for  the  benefit 
of  his  creditors,  yet  if  the  deed 
contains  an  unexplained  stipula- 
tion in  favour  of  a  particular  cre- 
ditor, the  first-mentioned  creditor 
is  not  bound  by  the  deed,  but 
may  take  proceedings  upon  it  as 
an  act  of  bankruptcy.  Ex  parte 
Marshall,  1  Mont.  D.  &  D.  575. 

A  trustee  may  be  a  petitioning 
creditor  {Hope  v.  Meek,  10  Exch. 
829),  but  not,  it  seems,  unless  his 
cestui  que  trust  acquiesce.  Ex 
parte  Gray,  2  Mont.  &  Ayr.  288. 

From  the  observations  already 
made,  it  is  evident  that  any  one 
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creditor  who  had  not  either  exe- 
cuted or  been  privy  to  or  acted 
under  a  deed  of  conveyance  by  a 
trader  in  favonr  of  his  creditors, 
might  by  taking  proceedings  in 
bankruptcy  nullify  the  deed,  al- 
though its  provisions  might  be 
most  beneficial  to  all  parties.  To 
prevent  this  being  done  to  an  in- 
jurions  extent,  it  has  been  enacted 
^Hhat  if  any  snch  trader  shall  exe- 
cute any  conveyance  or  assignment 
by  deed  of  all  his  estate  and  effects 
to  a  trustee  or  trustees  for  the 
benefit  of  all  the  creditors  of  snch 
trader,  the  execution  of  'such  deed 
shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  petition  for 
adjudication  of  bankruptcy  be  filed 
within  three  months  from  the  exe- 
cution thereof,  provided  such  deed 
shall  be  executed  by  every  such 
trustee  within  fifteen  days  after 
the  execution  thereof  by  the  tra- 
der, and  the  execution  by  the 
trader  and  by  every  such  trustee 
be  attested  by  an  attorney  or  soli- 
citor, and  notice  thereof  be  given 
within  one  month  after  the  exe- 
cution thereof  by  such  trader,  in 
case  such  trader  reside  in  London, 
or  within  forty  miles  thereof,  in 
the  ^  London  Gazette,'  and  also 
in  two  London  daily  newspapers ; 
and  in  case  such  trader  does  not 
reside  within  forty  miles  of  Lon- 
don, then  in  the  ^  London  Gazette' 
and  in  one  London  daily  news- 
paper and  one  provincial  news- 
paper published  near  to  such  tra- 
der's residence ;  and  such  notice 
shall  contain  the  date  and  execu- 
tion of  such  deed,  and  the  name 
and  place  of  abode  respectively  of 


every  such  trustee  and  attorney 
or  solicitor."  12  &  13  Vict.  c.  106, 
s.  68. 

Where  a  fi^udulent  conveyance 
is  not  the  act  of  bankruptcy  upon 
which  the  adjudication  is  founded, 
or  where  it  could  not  be  so,  in  con- 
sequence of  its  having  been  exe- 
cuted more  than  three  months 
before  a  petition  for  adjudication 
be  filed  (12  &  13  Vict  c.  106,  s.  68), . 
it  seems  that  in  order  to  entitle 
the  assignees  to  set  the  deed  aside 
as  being  fi*audulent  it  may  be 
necessary  to  show  the  continued 
existence  of  a  debt  due  at  the  time 
of  the  execution  of  the  deed  {Ex 
parte  Taylor,  5  De  G.  Mac.  &  G. 
392, 395) ;  and  in  one  case  it  seems 
to  have  been  decided  that  a  deed  of 
assignment^  amounting  to  an  act  of 
bankruptcy,  is  not  void  as  against 
future  creditors.  Osiaaldr.Thomp' 
son,  2  Exch.  215. 

It  has  however  been  held  under 
the  statute  of  Elizabeth,  c.  5, 
that  if  at  the  time  the  assign- 
ment is  impeached  creditors  re- 
main unpaid  who  were  such  at  the 
date  of  the  assignment,  subse- 
quent creditors  may  impeach  it, 
Jmhyn  v.  Vatighan,  3  Drew.  419 
Holmes  v.  Penney,  3  E.  &  J.  90 
Collins  V.  Burton,  4  De  G.  &  Jo 
617  ;  Barling  v.  Bishqpp,  6  Jur, 
(N.  S.)  812.  And  where  a  man 
was  adjudicated  bankrupt  upon 
his  own  petition  it  was  held  that 
a  deed  whereby  the  bankrupt  had 
assigned  all  his  property  upon  trust 
for  his  creditors,  was  incapable  of 
being  impeached,  because  there 
was  no  creditor  nor  any  number 
of  Qreditors  who  could  have  sued 

0  0 


Digitized  by 


Google 


562 


HABMAN  V.    FIBHAB. 


out  a  fiat  gronnded  on  the  trust 
deedas  anactof  baokraptcy.  JEx 
parts  Philpoti,  De  G.  346. 

If  the  debt  of  the  creditor,  by 
whom  a  Tolnntary  settlement  is 
impeached,  existed  at  the  date  of 
the  settlement,  and  it  is  shown 
that  the  remedy  of  creditor  is  de- 
feated or  delayed  by  the  existence 
of  the  settlement,  it  is  immaterial 
whether  the  debtor  was  or  was  not 
solvent  after  making  the  settle- 
ment. S^$U  V.  Willows^  13  W. 
R.  329  ;  per  Lord  Weslburyj  C. 

Bnt  if  a  volnntary  settl^nent 
or  deed  of  gift  be  impeached  by 
subsequent  creditors,  whose  debts 
had  not  been  contracted  at  the 
date  of  the  settlement,  then  it  is 
necessary  to  show  either  that  the 
settlor  made  the  settlement  with 
express  intent  to  ^Melay,  hinder, 
or  defraud  creditors,"  or  that  after 
the  settlement  the  settlor  had  no 
sufficient  means,  or  reasonable  ex- 
pectation of  being  able  to  pay  his 
then  existing  debts  —that  is  to  say, 
was  reduced  to  a  state  of  insol- 
vency— in  which  case  the  law  infers 
that  the  settlement  was  made  with 
intent  to  "delay,  hinder,  or  de- 
fraud creditors,*'  and  is  therefore 
fittudulent  and  void.    lb. 

And  the  fact  of  a  voluntary 
settlor  retaining  money  enough  to 
pay  the  debts  which  he  owes  at 
the  tune  of  maldng  the  settiement^ 


but  not  actually  paying  th^n, 
cannot  give  a  different  character 
to  the  settlement^  or  take  it  out  of 
the  statute.  It  still  remains  a 
voluntary  alienation  or  deed  of 
gift,  whereby  in  the  event  the 
remedies  of  the  creditors  are  "  de- 
layed, hindered,  or  defrauded." 
lb. 

Where  a  fraudulent  conveyance 
might  be  impeached  in  bankruptcy 
by  being  made  an  act  of  bank- 
ruptcy, the  Court  will  annul  an 
adjudication  obtained  upon  a  bank- 
mpt's  own  petition,  in  order  that 
a  creditor  may  file  a  new  petition 
under  which  the  conveyance  may 
be  impeached.  &  parte  Louch, 
De  Gex.  463 ;  Ex  parte  Taylor, 
1  De  G.  Mac.  &  6.  (Bt)  346. 

A  conveyance  or  transfer,  to 
come  within  the  meaning  of  the 
statutes  relating  to  acts  of  bank- 
mptcy,  must  amount  to  a  diaoge 
of  property.  Hence  the  sale  to 
bond  fide  purchasers  of  property- 
through  an  ag^t  in  contem- 
plation of  bankruptcy  for  the 
benefit  of  the  bankrupt  and  the 
agent  {Harwood  v.  BatiUtt,  8 
Scott,  171 ;  6  Bing.  (N.  C.)  61), 
and  the  secret  removal  by  a  debtee 
of  goods  out  of  his  house  to  pre- 
vent their  being  taken  in  execu- 
tion {CoU  V.  Davies,  1  Ld.  Baym. 
724)  have  been  hdd  not  to  be  acta 
of  bankruptcy. 
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Rolh,  December  ISth,  1843. 

[reported  7   BEAV.  232.] 

Tbade  Marks.] — A  blacking  manufactory  had  long  been  carried 
on  under  the  firm  of  Day  and  Martin,  at  97,  High  Holbom. 
The  executors  of  the  survivor  continued^  the  business  under  the 
same  name.  A  person  of  the  nam^  of  Day  having  obtained  the 
authority  of  one  Martin  to  use  his  name,  set  up  the  same  trade 
at  90i,  Holbom  Hill,  and  sold  blacking  as  of  the  manufacture  of 
Day  and  Martin,  90|,  Holbom  Hill,  in  bottles  and  with  labels 
having  a  general  resemblance  to  those  of  the  original  firm.  He 
was  restrained  by  injunction. 

Principles  on  which  Courts  of  Equity  interfere  to  prevent  the  use  of 
trade-marks. 

This  was  a  motion  on  behalf  of  the  executors  of  Mr.  Day,  the 
well-known  blacking  maker,  to  restrain  the  defendant,  his  nephew, 
from  selling  blacking  manufactured  by  him,  in  bottles  having 
affixed  thereto  labels,  being  copies  or  fac-similes  or  imitations^ 
with  colourable  Variations  only,  of  those  used  by  the  firm  of  Day 
and  Martin,  or  any  labels  which  should  represent,  or  have  the 
appearance  of  representing,  the  said  firm  of  Day  and  Martin,  as 
manufacturers  of  the  composition  or  blacking  described  in  such 
labels,  and  from  using  trade  cards  of  the  same  description. 

It  appeared  from  th^  case  of  the  plaintiffs,  that  in  1801,  Charles 
Day  and  Beujamin  Martin  entered  into  partnership  as  blacking 
manufacturers,  for  the  term  of  twenty-one  years,  fmd  carried  on 
the  business  at  97,  High  Holbom.  In  1808,  Martin  transferred 
his  interest  to  Day,  who  was  to  be  at  liberty  to  use  Martin's  name 
for  the  remainder  of  the  twenty-one  years.  This  term  was  after- 
guards extended  for  twenty-five  years,  from  the  year  1820,  deter- 
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minable  on  the  death  of  Martin,  and  they  agreed  (but  how  did  not 
appear)  to  be  partners  for  that  period. 

Martin  died  in  1834,  and  Day  died  in  1836,  and  the  bosmess 
was  carried  on  in  the  names  of  Day  and  Martin  by  Day  s  execu- 
tors. The  defendant  Day,  the  testator's  nephew,  had  recently  set 
up  as  a  blacking  maker  at  No.  90^,  Holbom  Hill,  and  had  sold 
blacking  in  similar  bottles  and  with  similar  labels  (with  some 
variations)  to  those  which  had  heretofore  been  used  by  Day  and 
Martin,  and  to  those  now  used  by  the  executors  of  Day.  The 
variation  was  thus  described  in  the  affidavit : — "  Saith,  that  the 
name  of  the  article  sold  as  being  real  Japan  blacking,  made  by 
Day  and  Martin,  and  the  description  and  directions  for  the  use  of 
the  said  article,  and  the  price  and  signature  of  the  names  Day 
and  Martin,  contained  in  the  labels  of  the  defendant,  are  in  the 
same  precise  words,  and  (with  very  trifling  and  unimportant 
variations)  are  in  the  same  character  and  description  of  type  as 
the  name  of  the  article  to  be  sold,  and  the  description,  and  di- 
rections for  use,  and  the  price,  and  the  signature  of  the  said  firm 
in  the  label  used  by  the  firm  of  Day  and  Martin  as  aforesaid ;  and 
the  only  difference  in  the  label  is,  that  the  defendant  has  substi- 
tuted the  royal  arms,  in  the  centre  of  the  label,  for  the  represen- 
tation or  drawing  of  the  manufactory  of  the  firm  contained  on  the 
labels  of  the  firm,  and  has  substituted  in  the  label  the  figoies  and 
words  90i,  Holbom  Hill,  for  the  figures  and  words  97,  High  Hol- 
bom, contained  in  the  label  of  the  firm,  and  has  omitted  to  insert 
in  the  figures  90^  the  names  Day  and  Martin,  in  the  manner  in 
which  those  words  or  names  are  inserted  by  the  firm  in  their  said 
figures  97." 

The  defendant  by  his  affidavit  stated,  that  the  carts  of  the  plain- 
tiffs now  bore  the  names  of  Charles  Day  and  Richard,  and  not 
Benjamin,  Martin.  That  previously  to  his, the  defendant's,  vending 
or  offering  for  sale  any  blacking,  he  applied  to  an  intimate  ac- 
quaintance of  his  of  the  name  of  Martin,  to  join  him  in  the  manu- 
facture and  sale  thereof,  and  obtained  permission  to  use  his  name 
in  conjunction  with  his  own  as  manufacturers  and  vendors  of 
blacking,  and  that  he,  the  defendant,  was  now  in  treaty,  and  only 
waiting  the  result  of  this  suit,  finally  to  settle  the  terms  of  a 
partnership  with  Mr.  Martin  for  carrying  on  the  said  business  of 
blacking  manufacturers. 

Mr.  Tinney,  Mr.  Purvis,  and  Mr.  ToUer,  in  support  of  the 
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tQoiion,  argtted  that  the  defendant  was  intentionally  practising  a 
fraud  upon  the  plaintiffs,  and  a  deception  on  the  public;  and  that 
whatever  might  be  his  right  to  manufacture  and  sell  blacking  in 
his  own  name,  still  he  had  no  right  or  authority  to  assume  the 
additional  name  of  Martin  and  use  labels,  etc.,  whose  general 
character  was  so  similar  to  that  which  the  plaintiffs  and  the  tes- 
tator had  long  been  in  the  habit  of  using,  as  to  induce  purchasers 
to  believe  that  the  article  sold  by  the  defendant  was  manufactured 
by  and  purchased  from  the  plaintiffs. 

Mr.  Turner  and  Mr.  Mylne,  contrd,  contended  that  the  defend- 
ant had  an  undoubted  right  to  affix  his  own  name  to  his  own 
manufacture,  and  that  he  had  authority  to  add  that  of  Mr.  Martin, 
with  whom  he  was  in  treaty  for  a  partnership.  That  there  was  a 
marked  difference  between  the  labels,  and  as  to  those  points  in 
which  there  was  a  resemblance,  they  had  long  been  adopted  by  the 
trade  in  general. 

That  the  plaintiffs  had  practised  a  deception  on  the  public,  by 
representing  the  manufacture  to  be  that  of  Day  and  Martin,  while 
no  person  of  those  names  was  concerned  therein ;  that  conse- 
quently the  plaintiffs  came  before  the  Court  under  circumstances 
to  disentitle  them  to  its  assistance.  Knott  y.  Morgan  (2  Keen, 
313)  and  Perry  v.  Truefitt  (6  Beav.  66)  were  referred  to. 

Lord  Langdale,  M.R.  (without  hearing  a  reply). 

What  is  proper  to  be  done  in  cases  of  this  kind  must  more  or 
less  depend  upon  the  circumstances  which  attend  them. 

There  are  cases,  like  that  of  the  London  Conveyance  Company, 
in  which  the  injunction  is  granted  at  once ;  there  are  cases,  like 
that  of  the  Mexican  Balm,  in  which  the  injunction  is  refused  until 
the  plaintiff  has  established  his  right  at  law.  In  short,  in  such 
cases  there  must  be  a  great  variety  of  circumstances ;  and  the  Court 
must  deal  with  each  case  according  to  the  nature  of  its  peculiar 
circumstances. 

The  accusation  which  is  made  against  this  defendant  is  this : 
that  he  is  selling  goods  imder  forms  and  symbols  of  such  a  nature 
and  character  as  will  induce  the  public  to  believe  that  he  is  selling 
the  goods  which  are  manufactured  at  the  manufactory  which  be- 
longed to  the  testator  in  this  cause.  It  has  been  correctly  said 
that  the  principle  in  these  cases  is  this, — ^that  no  man  has  a  right 
to  sell  his  own  goods  as  the  goods  of  another.  You  may  express 
the  same  principle  in  a  different  form,  and  say  that  no  man  has  a 


Digitized  by 


Google 


666  CROFT  V.   DAY. 

right  to  dress  himself  in  colours^  or  adopt  and  bear  symbols,  to  which 
he  has  no  peculiar  or  exclusive  right,  and  thereby  personate  ano^er 
person,  for  the  purpose  of  inducing  the  public  to  suppose,  eiiher  that 
he  is  that  other  person,  or  that  he  is  connected  with  and  seWng  the 
m^anufacture  of  such  other  person,  while  he  is  really  selling  his  oum. 
It  is  perfectly  manifest,  that  to  do  these  things  is  to  commit  a 
fraud,  and  a  very  gross  fraud.  I  stated,  upon  a  former  occasion, 
that,  in  my  opinion,  the  right  which  any  person  may  have  to  the 
protection  of  this  Court,  does  not  depend  upon  any  exclusive  right 
which  he  may  be  supposed  to  have  to  a  particular  name  or  to  a 
particular  form  of  words.  His  right  is  to  be  protected  against 
fraud,  and  fraud  may  be  practised  against  him  by  means  of  a  name, 
though  the  person  practising  it  may  have  a  perfect  right  to  use 
that  name,  provided  he  does  not  accompany  the  use  of  it  with  such 
other  circumstances  as  to  effect  a  fraud  upon  others. 

It  is  perfectly  manifest  that  two  things  are  required  for  the 
accomplishment  of  a  fraud  such  as  is  here  contemplated.  First, 
there  must  be  such  a  general  resemblance  of  the  forms,  words, 
symbols,  and  accompaniments  as  to  mislead  the  public.  Aad 
secondly,  a  sufficiently  distinctive  individuality  must  be  preserved, 
so  as  to  procure  for  the  person  himself  the  benefit  of  the  decep- 
tions which  the  general  resemblance  is  calculated  to  produce.  To 
have  a  copy  of  the  thing  would  not  do,  for  though  it  might  mis- 
lead the  public  in  one  respect,  it  would  lead  them  back  to  the 
place  where  they  were  to  get  the  genuine  article,  an  imitation  of 
which  is  improperly  sought  to  be  sold.  For  the  accomplishment 
of  such  a  fraud  it  is  necessary,  in  the  first  instance,  to  mislead 
the  public,  and  in  the  next  place,  to  secure  a  benefit  to  the  party 
practising  the  deception,  by  preserving  his  own  individuality. 

There  are  many  distinctions  even  more  than  have  been  stated, 
between  these  two  labels.  It  is  truly  said,  that  if  any  one  takes 
upon  himself  to  study  these  two  labels,  he  will  find  several  marks 
of  distinction. 

On  the  other  hand,  the  colours  are  of  the  same  nature,  the 
labels  are  exactly  of  the  same  size,  the  letters  are  arranged  pre- 
cisely in  the  same  mode,  and  the  very  same  name  appears  on  the 
face  of  the  jars  or  bottles  in  which  the  blacking  is  put  It  appears, 
therefore,  to  me,  that  there  is  quite  sufficient  to  mislead  the  or- 
dinary run  of  persons,  and  that  the  object  of  the  defendant  is,  to 
persuade  the  public  that  this  new  establishment  is,  in  some  way 
or  other,  connected  with  the  old  firm  or  manufacturer,  and  at  the 
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same  time  to  get  purchasers  to  go  to  90|,  Holbom  Hill,  and  not 
to  97,  High  Holbom.  I  think  what  has  been  done  here  is  quite 
calculated  to  effect  that  purpose,  and  the  defendant  must  be  re« 
strained. 

My  decision  does  not  depend  on  any  peculiar  or  exclusive  right 
the  plaintiffs  have  to  use  the  names  Day  and  Martin,  but  upon 
the  fact  of  the  defendant  using  those  names  in  connection  with 
certain  circumstances,  and  in  a  manner  calculated  to  mislead  the 
public,  and  to  enable  the  defendant  to  obtain,  at  the  expense  of 
Day's  estate,  a  benefit  for  himself,  to  which  he  is  not,  in  fair  and 
honest  dealing,  entitled.  Such  being  my  opinion,  I  must  grant 
the  injunction,  restraining  the  defendant  from  carrying  on  that 
deception*  He  has  a  right  to  caixy  on  the  business  of  a  blacking 
manufacturer  honestly  and  fairly ;  he  has  a  right  to  the  use  of 
his  own  name ;  I  will  not  do  anything  to  debar  him  from  the  use 
of  that,  or  any  other  name  calculated  to  benefit  him  in  an  honest 
way ;  but  I  must  prevent  him  from  using  it  in  such  a  way  as  to 
deceive  and  defraud  the  public,  and  obtain  for  himself,  at  the  ex* 
pense  of  the  plaintiffs,  an  undue  and  improper  advantage. 


The  form  of  the  injunction  was  discussed,  when — 
The  Master  of  the  Rolls,  after  stating  that  he  was  inclined  to 
rely  on  the  terms  of  the  injunction  in  Knott  v.  Morgan,  as  that 
case  had  been  the  subject  of  appeal,  said  he  would  himself  settle 
the  terms  of  the  injunction. 


By  the  terms  of  the  injunction,  the  defendant,  his  servants,  etc., 
were  restrained  from  selling,  or  exposing  for  sale,  or  procuring  to 
be  sold,  any  c(Hnposition  or  blacking  described  as  or  purporting  to 
be  blacking  manufactured  by  Day  and  Martin,  in  bottles  having 
afl^ed  thereto  such  labels  as  in  the  complainant's  bill  mentioned, 
or  any  other  labels  so  contrived  or  expressed  as,  by  colourable 
imitation  or  otherwise,  to  represent  the  composition  or  blacking 
sold  by  the  defendant,  to  be  the  same  as  the  composition  or  black- 
ing manufactured  and  sold  by  John  Weston  (the  manager),  for  the 
benefit  of  the  estate  of  Charles  Day,  the  testator ;  and  from  using 
trade  cards,  so  contrived  or  expressed  as  to  represent  that  any 
composition  or  blacking  sold  or  proposed  to  be  sold  by  the  de- 
fendant, is  the  same  as  the  composition  or  blacking  manufactured 
or  sold  by  John  Weston. 
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The  principle  upon  which  courts 
of  justice  ordinarily  interpose,  in 
cases  where  one  man  uses  the 
trac(e-mark  of  another,  appears  to 
be  this,  thai  no  om  has  a  right  to 
sell  his  own  goods  as  the  goods  of 
another.  "You  may,"  says  Lord 
Langdale,  M.  R.,  in  Oroft  v.  Dag, 
"express  the  same  principle  in  a 
different  form,  and  say  that  no 
man  has  a  right  to  dress  himself 
in  colours,  or  adopt  and  bear  sym- 
bols to  which  he  has  no  peculiar 
or  exclusiye  right,  and  thereby 
personate  another  person,  for  the 
purpose  of  inducing  the  public  to 
suppose  either  that  he  is  that 
other  person  or  that  he  is  con- 
nected with  and  selling  the  manu- 
fiacture  of  such  other  person,  while 
he  is  really  selling  his  own.  It  is 
perfectly  manifest^  that  to  do  these 
things  is  to  commit  a  fraud,  and  a 
Tery  gross  fraud."  Ante,  p.  566. 
See  also  Hollowag  v.  Hollowag,  13 
Beav.  209 ;  Eansome  v.  Bentall,  3 
L.  J.  (Ch.)  161  (N.  S.) 

In  the  case,  however,  of  Mil" 
lington  v.  Fox,  3  My.  &  Cr.  338, 
Lord  Cotienham,  C,  held  that  a 
person  may  acquire  a  title  to  a 
particular  trade-mark,  and  that 
the  Court  of  Chancery,  looking 
upon  the  use  of  it  by  another  as 
an  invasion  of  the  rights  of  pro- 
perty,  will  grant  an  injunction  to 
restrain  such  use,  even  although 
there  may  have  been  no  fraudu- 
lent intention  on  the  part  of  the 
defendant:'  In  the  case  of  MiU 
lington  v.  Fox  (3  My.  &  Cr.  338), 
an  injunction  was  granted  to  re- 
strain the  defendant  from  using 
as  marks  on  steel,  manufactured 


by  him,  the  words  "  Crowley,"  or 
"  Crowley  Millington,"  althon^  he 
was  not   aware    that  they  were 
trade  -  marks,  and  belicTed  that 
they  were  merely  technical  terms. 
"  Having  come  to  the  conclusion," 
said  Lord  Cotienham,  C,  "that 
there  was  sufficient  in  the  case  to 
show  that  the  plaintiff  had  a  tUU 
to  the  marks  in  question,  they  un- 
doubtedly had  a  right  to 'the  assist- 
ance of  a  court  of  equity  to  enforce 
that  title.    At  the  same  time  the 
case  is  very  different  from  the 
cases  of  this  kind  which  nsnally 
occur,   where    there  has  been  a 
fraudulent  use  by  one  person  of 
the  trade-marks  or  names  used  by 
another  trader.     I  see  no  reason 
to  believe  that  there  has  in  this 
case  been  a  fraudulent  use  of  the 
plaintiff's  marks.    It  is  podtively 
denied  by  the  answer ;  and  there 
is  no  evidence  to  show  that  the 
defendants  were  even  aware  of  the 
existence  of  the  plaintiffs,  as  a 
company  manufacturing  steel ;  for 
although  there  is  no  evidence  to 
show  that    the  terms  *  Crowley' 
and    'Crowley  Millington'  were 
technical  terms,  yet  there  is  suffi- 
cient to  show  that  they  were  voy 
generally  used,  in  conversation  at 
least,  as  descriptive  of  partioilar 
qualities  of  steel.      In  short,  it 
does  not  appear  to  me  that  there 
was  any  fraudulent  intention  in 
the  use  of  the  marks.     That  cir- 
cumstance, however,  does  not  de- 
prive the  plaintiffs  of  the  right 
to    the    exclusive    use   of    those 
names ;  and    therefore   I    stated 
that    the   case    is  so  made  out 
as   to    entitle    the    plaintifls   to 
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have   the   injuncfcion  made   per- 
petual." 

Ground  of^  mterposition  at  law 
in  respect  of  the  wrongful  use  of 
irade-marhs,  —  In  examining  the 
cases  at  eomnum  law  npon  the 
subject  of  trade-marks,  it  will  be 
found  that  the  mere  use  by  a  per- 
son q£  a  mark  similar  to  that  of 
anoraer  will  not  give  the  latter 
a  right  of  action,  for  it  must  be 
shown  that  it  was  used  with  the 
fraudulent  intention  of  passing  off 
the  goods,  of  the  defendant  as  those 
of  the  plaintiff. 

The  action  in  such  cases  is  in 
the  nature  of  an  action  for  deceit ; 
and  it  is  laid  down  in  Com.  Dig. 
tit.  "Action  upon  the  case  for  De- 
ceit;'  (F.  3.),  that  "the  declara- 
tion r^ularly  ought  to  charge  that 
the  defendant  was  sdens  of  the 
matter  by  which  he  was  deceived ; 
and  that  he  did  it  falsb  etfraudv^^ 
lenterr  Per  Oresswelly  J.,  4  Man. 
&  Gr.  386. 

The  earliest  case  upon  this  sub- 
ject at  law  is  cited  in  Southern  v. 
ffow,  Pop.  144,  by  Doderidge^  J., 
who  said  that  "  22  Eliz.  an  action 
upon  the  case  was  brought  in  the 
Common  Pleas  by  a  clothier,  that 
whereas  he  had  gained  great  repu- 
tation for  his  making  of  his  cloth, 
by  reason  whereof  he  had  great 
utterance  to  his  benefit  and  profit, 
and  that  he  used  to  set  his  mark 
to  his  cloth,  whereby  it  should  be 
known  to  be  his  cloth,  and  another 
clothier  perceiving  it,  used  the 
same  mark  to  his  ill-made  cloth  on 
purpose  to  deceive  him,  and  it  was 
jesolved  the  action  did  well  Ue." 


Poph.  144.  The  more  recent  cases 
at  law  are  Blofeld  v.  Payne,  4  B. 
&  Ad.  410  ;  SyUs  v.  Sykes,  3  B. 
&C.  541 ;  5  D.  &  R.  292 ;  Morison 
V.  Salmon,  2  M.  &  G.  385 ;  2  Scott, 
N.  R.  449 ;  Singleton  v.  Bolton,  3 
Dougl.293;  GrawshayY, Thompson, 
4  M.  &  G.  357  ;  5  Scott,  N.  R. 
562  ;  in  all  of  which  the  proof  of 
a  fraudulent  intention,  or  attempt 
to  deceive  others,  on  the  part  of 
the  defendant  has  been  either  held 
or  assumed  to  be  essential  to  the 
plaintifi^s  success. 

It  has  even  been  held  at  law, 
that  notice  of  the  resemblance  of 
the  mark  given  by  the  plaintiff 
to  the  defendants,  will  not,  in  the 
absence  of  proof  of  any  intention 
to  imitate  it  on  the  part  of  the 
defendants,  give  the  plaintiff  any 
cause  of  action.  Crawshay  v. 
Thompson,  4  Man.  &  Gr.  357. 

It  is  not,  however,  necessary  to 
show  that  the  persons  to  whom 
articles  are  sold  are  deceived  by 
the  trade-mark  they  bear,  if  through 
their  means  the  public  generally 
may  afterwards  be  induced  to  pur- 
chase such  articles,  believing  them 
to  be  manufactured  by  the  person 
whose  trade-mark  has  been  adopted 
or  imitated.  Thus  although  persons 
who  have  adopted  the  trade-marks 
of  another  do  not  themselves  sell 
their  own  goods  as  of  his  manu- 
facture, yet  if  they  sell  them  to 
retail  dealers,  for  the  express  pur- 
pose of  being  resold  as  his  goods, 
the  fraudulent  intention  will  be 
sufficiently  shown.  SykesY,Sykes, 
3  B.  &  C.  541  ;  Edelsien  v.  EdeU 
sten,  1  De  G.  Jo.  &  Sm.  200. 

And  where  it  appears  that  the 
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defendant  has  fraudulently  used 
the  plaintififs  trade -marks,  the 
latter  will  at  law  be  entitled  to 
some  damages,  although  no  ^- 
cific  damage  be  proved,  because  it 
is  "to  a  certain  extent  an  injury 
to  his  right."  Blofeld  t.  Payney 
4  B.  &  Ad.  410,  411. 

A  person  cannot  obtain  damages 
at  law  against  another  person  for 
haying  assumed  the  same  name  or 
style  for  the  purpose  of  carrying 
on  business,  unless  he  shows  that 
he  has  himself  actually  carried  on 
business  under  such  name  or  style. 
See  Lawson  v.  The  Bank  ofLondon^ 
18  C.  B.  84.  There  the  declara- 
tion  stated  that  the  plaintiff  had 
established  a  bankin  London,  called 
**  The  Bank  of  London,"  and  was 
the  first  person  who  had  estab- 
lished a  bank  by  or  under  that 
name,  and  had  established  the  said 
bank  at  great  expense,  and  caused 
the  name  to  be  published  and 
affixed  on  the  offices  of  the  said 
bank,  so  that  the  same  might  be 
seen  and  known  by  the  public,  and 
had  caused  prospectuses  by  the 
said  bank  to  be  printed  and  circu- 
lated, with  the  same  name  and  title 
of  "  The  Bank  of  London"  there- 
on ;  and  the  said  bank  was  then 
commonly  known  by  the  name  of, 
and  was  the  only  bank  named  and 
styled  « The  Bank  of  London," 
whereby  the  plaintiff  had  acquired 
and  was  acquiring  great  gains  and 
profits.  It  then  proceeded  to  al- 
lege that  the  defendants,  intending 
to  injure  the  plaintiff  in  his  said 
bank  and  the  said  business  of  his 
said  bank,  afterwards  and  while 
his  said  bank  was  the  only  bank 


named  or  styled  "The  Bank  of 
London,"  wrongfully  and  fraudu- 
lently established  a  certain  other 
bank  in  London  under  the  name, 
style,  and  title  of  "The  Bank  of 
London,"  in  imitation  of^  cmd  asre- 
presmtmg  the  said  Bank  of  London 
of  theplamHfff  and  wrongfollyand 
fraudulently  transacted  business  at 
the  said  bank  so  established  by  the 
defendants  under  the  said  name, 
and  under  false  colour  and  pr^Doe 
that  the  same  was  the  bank  estab- 
lished by  the  plaintiff;  and  th^eby 
the  plaintiff  had  been  preyented 
from  carrying  on  his  business  at 
the  said  bank  so  established  by 
him  BO  fully  and  extoisiyely  as  he 
would  otherwise  have  done,  and 
had  been  deprived  of  profits,  and 
that  by  means  of  the  premises 
divers  persons  were  induced  to  be- 
lieve and  did  believe  that  l^ebank 
so  established  by  the  defendants 
was  the  bank  called  "  The  Bank  of 
London"  established  by  the  plain- 
tiff.   It  was  held  by  the  Conrt  of 
Common  Pleas,  that  the  declara- 
tion disclosed  no  (»use  of  action, 
it  not  being  averred  that  the  pkin- 
tiff  had  ever  carried  on  the  business 
of  a  banker.    "  It  does  not  appear,* 
said  Jervisy  C.  J.,  "that  tiie  plain- 
tiff has  ever  carried  on  the  business 
of  banking,  or  that  he  had  a  single 
customer,  or  that  he  was  in  a  posi- 
tion to  be  damnified  by  the  acts  of 
the  defendants.    I  ilierefore  think 
enough  has  not  been  all^;ed  in 
this  declaration  to  show  that  the 
plaintiff  has  sustained  any  injmy, 
and  consequently  the  action  will 
not  lie." 
The  question  has  been  raised, 
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but  not  determined,  how  far  an  ac- 
tion will  lie  against  a  corporation 
for  carrying  on  a  business  under 
the  same  name  as  and  for  the  pur- 
pose of  making  it  to  be  belieyed 
that  it  was  the  business  of  another 
person ;  but  WiUes,  J.,  in  Lawson 
V.  The  Bank  of  London,  18  C.  B.  95, 
observed  that  he  was  not  prepared 
to  say  that  the  corporation  would 
not  be  liable  if  the  cause  of  com- 
plaint were  properly  alleged.  For 
as  the  corporation  would  have 
capacity  to  do  the  act,  it  might 
possibly  be  responsible  for  its  con- 


Orotmd  of  interposition  m  equity 
^m  respect  of  the  wrongfultcse  of  trade- 
marks,— It  will  be  observed  that 
when  a  person  uses  the  trade-mark 
of  another,  relief  may  sometimes  be 
had  by  injunction  in  equity,  when 
damages  could  not  be  obtained  in 
an  action  on  the  case  at  law,  in- 
asmuch as  it  is  necessary  at  law  to 
charge  in  the  declaration  that  the 
defendant  used  the  trade-marks  of 
another  scienter ,  knowingly,  for  the 
purpose  of  deceiving  others ;  where 
therefore  that  allegation  cannot  be 
made  or  proved,  resort  should  be 
had  to  a  court  of  equity,  as  it  is  a 
BufScient  ground  for  relief  there, 
if  the  defendant  actually  does  de- 
ceive others  by  the  use  of  another's 
trade-mark,  whatever  may  be  his 
own  intention.  This  distinction 
was  noticed  by  Sir  W.  Page  Wood, 
V.-C,  in  the  recent  case  of  Welch 
T.  Knotty  4  K.  &  J.  747,  751, 
where  his  Honour,  although  he 
refused  the  injunction  upon  other 
grounds,  made  the  following  im- 


portant remarks,  "That  the  defen- 
dant would  not  be  entitled  to  use 
the  plaintiff's  bottles  in  such  a 
manner  as,  in  fact,  to  mislead  the 
public,  although  there  might  be 
no  intention  on  his  part  to  mis- 
lead, is  clear.  In  MilUngton  v. 
Fox  (3  My.  &  Cr.  388,  352),  Lord 
Cottetiham  felt  satisfied  that  in 
using  the  plaintifis'  trade-marks, 
the  defendants  had  no  intention 
to  mislead  the  public ;  yet  inas- 
much as  the  public  were  in  fact 
misled,  he  held  that  the  plaintiffs 
were  entitled  to  a  perpetual  in- 
junction. It  was  not  sufficient  for 
the  defendants  to  say  that  they 
used  the  marks  in  ignorance  of 
their  being  the  plaintifls'  trade- 
marks. How  far  that  doctrine  is 
capable  of  being  reconciled  with 
cases  at  law  in  which  the  scienter 
has  been  held  to  be  essential,  in 
order  to  enable  the  plaintiff  to  re- 
cover, it  is  not  material  to  consider. 
In  this  Court  the  rule  is  clear,  as 
laid  down  in  MilUngton  v.  Fox. 
And  in  accordance  with  that  rule, 
I  held  in  Bass's  case,  that  no  one 
was  at  liberty  to  sell  ale  not  made 
by  Bass  in  bottles  marked  with 
his  label,  so  as  to  mislead  the 
public."  See  also  Clement  v.  Mad- 
dick,  1  Giff.  98;  Kinahan  v.  Bolton, 
15  Ir.  Ch.  Rep.  75,  82. 

There  does  not,  however,  appear 
to  be  any  inconsistency  between 
the  cases  at  law  and  the  cases  in 
equity,  when  we  consider  the  differ- 
ent nature  of  the  remedies  usually 
administered  in  each.  Indeed  it 
seems  only  consistent  with  natural 
justice  and  common  sense,  that  a 
person  should  not  be  liable  to  pay 
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damages  for  having  nnwifctinglj, 
and  therefore  without  fraudulent 
intention,  used  the  trade-mark  of 
another ;  but  at  the  same  time  he 
would,  with  equal  justice,  be  re- 
strained in  equity  from  making  a 
ftirther  use  of  it,  inasmuch  as, 
after  notice  (assuming  the  title  of 
the  plaintiff  either  to  be  clear  or 
capable  of  being  established),  it 
could  not  be  said  that  any  further 
use  of  the  trade-mark  by  the  de- 
fendant could  be  otherwise  than 
fraudulent.  See  The  Leather  Cloth 
Company  v.  The  American  Cloth 
Company,  1  Hem.  &  Mill.  287. 

Lord  Cottenham'8  expressions  in 
MillingUm  v.  Fox  have  been  often 
criticised,  but  after  a  careftd  exami- 
nation of  the  cases  in  which  they 
are  noticed  it  will  be  found  that  the 
learned  judges  who  comment  upon 
them  mean,  if  not  quite,  nearly 
the  same  thing,  although  they  ex- 
press themselves  in  a  different 
manner.  Thus  in  a  recent  case  it 
has  been  laid  down,  that  although 
there  is  no  property  whatever  in 
the  use  of  a  trade-mark,  neverthe- 
less a  person  may  acquire  a  right 
of  using  a  particular  mark  for 
articles  he  has  manufactured,  so 
that  he  may  be  able  to  prevent 
any  other  person  from  using  it, 
because  the  mark  denotes  that 
articles  so  marked  were  manufac- 
tured by  a  certain  person  ;  and  no 
one  else  can  have  a  right  to  put 
the  same  mark  on  his  goods,  and 
thus  to  represent  them  to  have 
been  manufactured  by  the  person 
who  originally  used  that  particular 
mark.  The  Collins  Co,  v.  Brotvn^ 
3  K.  &  J.  426,  per  Wood,  V.-C. 


This  is  put  in  a  very  clear  ligW 
by  Lord  Chancellor  Wesibur\i  to 
the  case  of  Hall  v.  Barrow^  1^ 
W.  R.  (L.  C.)  322,  where  it  ^ 
argued,  on  behalf  of  the  defends&t, 
that  there  was  no  property  ia* 
trade-mark,  and  that  the  right  ^ 
relief  was  merely  personal,  f  ounfei 
on  the  fraud  that  is  commii^ 
where  one  man  sells  his  own.  goods 
as  the   goods  of  another.         Sis 
Lordship  however  in  his  judgment^ 
which  deserves  a  most  careftil  pe- 
rusal, observes,  "  It  is  true  that  in 
some  cases  are  found  dicta  by  ^n^^- 
nent  judges,  that  there  is  no  pro- 
perty  in  a  trade-mark,  whicli  irt  mt 
be  understood  to  mean  that  tbere 
can  be  no  right  to  the  eiclasi^e^ 
ownership  of  any  symbols  or  laa^kg 
universally  in  the  abstract  ;   *^^8 
an  ironfounder,  who  uses   »   P^- 
ticular  mark  for  his  manufSeu^ttireg 
in  iron,  could  not  restrain  the  «se 
of  the  same  mark  when  im-pressed 
upon  cotton  or  woollen  goods  ;  w 
a    trade -mark    consists   in    *"® 
exclusive  right  to  the  use  of  some 
name  or  symbol  as  applied  ^  * 
particular  manufacture^  and  Bucb 
exclusive  right  is  property.    N^or 
is  it  correct  to  say,  that  the  rigb^ 
to  relief  is  founded  on  the  fraud  of 
the  defendant,  for,  as  appears  by 
Millington  v.  Fox,  the  plaintiff  is 
entitled  to  relief  even  if  the  4e* 
fendant  can  prove  that  he  acted 
innocently,  and  without  any  know, 
ledge  of  the  right  of  the  plaintiff. 
Imposition  on  the  public  is  indeed 
necessary  for  the  plaintiff's  title, 
but  in  this  way  only,  that  it  is  the 
test  of  the  invasion  by  the  defen- 
dant  of  the  plaintiff's  right  of  pro* 
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perty ;  for  there  is  no  injury  if 
the  mark  used  by  the  defendant 
is  not  snch  as  may  be  mistaken,  or 
is  likely  to  be  mistaken,  by  the 
public  for  the  mark  of  the  plaintiff. 
But  the  true  ground  of  this  Court's 
jurisdiction  is  property,  and  the 
necessity  for  interfering  to  protect 
it  is  by  reason  of  the  inadequacy 
of  the  legal  remedy."  See  also 
Amsworih  v.  Walmslsy,  1  Law 
Eep.Eq.  524. 

Different  kinds  of  trade-marks. — 
The  instances  in  which  the  Courts 
have  interposed  in  cases  of  the 
violation  of  trade-marks  are  va- 
rious ;  such  as  the  user  of  the 
same  or  a  similar  name  or  ad- 
dress, fancy  name,  system  of  num- 
bers, stamp,  label,  or  packets 
for  goods;  or  in  the  case  of  a 
book  or  periodical,  the  user  of  a 
similar  title-page  or  wrapper. 
Millington  v.  Fax,  3  My.  &  Cr. 
S38 ;  Franks  v.  Weaver,  10  Beav. 
297  ;  Holhway  v.  Holloway,  13 
Beav.  299  ;  Shrimpton  v.  Laight, 
18  Beav.  164  ;  Spottiswoods  v. 
Clarke,  2  Ph.  154  ;  Kinahan  v. 
Boltan,  15  Jr.  Ch.  Rep.  75. 

Trade-marks  have  been  di- 
vided by  Lord  Bomilly,  M.  E., 
into  two  classes — local,  denoting 
where  the  goods  were  manufac- 
tured ;  and  personal,  or  those 
which  denote  the  person  who  ma- 
nufactures them  (see  Hall  v.  Bar^ 
raws,  32  L.  J.  (Ch.)  551  ;  11  W. 
R.  (M.  E.)  525) ;  but  to  these 
may  be  added  a  third  class,  which 
may  be  called  symbolical  trade- 
marks, as,  for  instance,  the  figure 
of  a  crown,  an  elephant ;  a  fourth 


class,  where  fancy  names  are  used  to 
distinguish  the  goods  (see  Broume 
V.  Freeman,  12  W.  E.  305  ;  Bra- 
ham  V.  Bustard,  1  Hem.  &  Mill. 
447  ;  Young  v.  Macrae,  9  Jur. 
(N.  S.)  322)  ;  and  there  is  a  fifth 
class,  where  the  mark  may  be  more 
or  less  compounded  of  all,  or  some 
of,  the  other  classes  {Ths  Leather 
Cloth  Company  v.  Ths  American 
Cloth  Company,  11  Ho.  Lo.  Ca. 
525 ;  Sekco  v.  Frovezende,  1  Law 
Rep.  Ch.  App.  193). 

It  is  not,  however,  necessary,  in 
order  to  give  a  right  to  an  in- 
junction, that  a  specific  trade-mark 
should  be  infringed ;  it  is  suffi- 
cient that  the  Court  should  be 
satisfied  that  there  was,  on  the 
whole,  a  fraudulent  intention  of 
palming  off  the  defendant's  goods 
as  those  of  the  plaintiff.  But  in 
such  a  case,  it  is  essential  that  the 
imitation  should  necessarily  be 
calculated  to  deceive ;  and  where 
it  did  not  appear  that  any  one  had 
been,  in  fact,  deceived,  and  a  ma- 
terial part  of  the  plaintiff's  pecu- 
liar marks  had  been  omitted,  the 
court,  notwithstanding  strong  cir- 
cumstances of  suspicion,  refused 
to  interfere.  Woolam  v.  Batcliffe, 
1  Hem.  &  MiU.  295. 

It  is  not  necessary  for  relief  in 
equity,  that  proof  should  be  given 
of  persons  having  been  actually  de- 
ceived, and  having  bought  goods 
with  the  defendant's  mark,  under 
the  belief  that  they  were  of  the 
manufacture  of  the  plaintiff,  pro- 
vided the  Court  be  satisfied  that  the 
resemblance  is  such  as  would  be 
likely  to  cause  the  one  mark  to  be 
mistaken  for  the  other.    EdeUten 
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Y.  EdeUtm,  1  De  G.  Jo.  and  Sm. 
200,  per  Lord  Westbury,  C. 

So  where  in  a  stamp  nsed  by 
the  defendant  the  form  of  the 
printed  words,  the  words  them- 
selves, and  the  pictured  symbol 
introduced  among  them,  so  much 
differed  from  that  of  the  plaintiffs 
that  any  person  with  reasonable 
care  and  obsenration  must  see  the 
difference,  and  could  not  be  de- 
ceived into  taking  the  one  for  the 
other,  it  was  held,  that  there  was 
no  infringement.  The  Leather  Gloth 
Company  v.  The  American  Cloth 
Company,  11  Ho.  Lo.  Ca.  523, 
affirming  the  decision  of  Lord 
Weathury,  C.  (12  W.  E.  L.  C.  289); 
reversing  S.  0.  1  Hem,  &  MiU. 
271. 

In  Knott  V.  Morgan,  2  Keen, 
213,  an  injunction  was  granted  to 
restrain  the  defendant  from  run- 
ning an  omnibus  having  upon  it 
such  names,  words,  and  devices  as 
to  form  a  colourable  imitation  of 
the  words,  names  and  devices  on 
the  omnibuses  of  the  plaintiff 

Upon  the  same  principle,  no  per- 
son has  a  right,  by  the  use  of  the 
name  of  a  rival  shopkeeper,  to  in- 
duce the  public  to  believe  that  his 
own  shop  is  that,  or  connected 
with  that,  of  such  shopkeeper. 
See  GUnny  v.  Smilh,  13  W.  E. 
(V.  O.K.)  1082.  There  the  defend- 
ant having  been  in  the  service  of 
Thresher  and  Glennyfor  two  years 
in  the  Strand^  opened  a  shop  in 
Oxford  Street,  with  the  words 
«  Prom  Thresher  and  Glenny,"  on 
an  awning  and  two  brass  plates, 
the  word  "  From"  being  in  com- 
paratively very  small  characters— 


and  instances  were  proved  of  p^- 
sons  considering  that   it  was  a 
branch    shop    of    Thresher  and 
Glenny,  although  others  deposed 
that  it  was  not  calculated  to  mis- 
lead the  public.    It  was  held  by 
Sir  R.  T  Kmdersley,  V.-C,  ftat 
the  defendant  had  no  right  so  to 
use  the  names  of  ^'  Thresher  and 
Glenny,"  and  granted  a  perpetual 
injunction,  with  costs.    "  There  is 
no  question,"   said  his    Honoar, 
''  that  if  a  person  has  been  in  the 
employ  of  a  firm  of  reputation, 
and  sets  up  for  himself  he  has  a 
right  in  any  way  he    thinks  it 
(provided  it  is  entirely  consistent 
with  truthfulness)  to  communicate 
to  every  member  of  the  public  that 
he  has  had  the  advantage  of  bdng 
in  such  service,  and  may  appro- 
priate to  himself  some  of  the  be- 
nefit  arising  from  the  character 
and  reputation  of  his  late  em- 
ployers.   But  it  is  obvious  that  it 
behoves  him  in  so  doing  to  take 
special  care  that  it  is  done  in  sudi 
a  manner  as  not  to  deoeive  the 
public."    And  see  Howard  v.  Em- 
riqtiez,  3  Sand.  S.  C.  722,  where  a 
proprietor  of  an  hotel  called  the 
" Irving  House,"  or  "Irving  Hotel," 
obtained  an  injunction  to  restrain 
the  defendant  from  using  the  same 
title  for  his  place  of  business,  al- 
though the  name  did  not  appear 
upon  any  part  of  the  building  of 
the  plaintiff. 

Upon  the  same  principle,  a  de- 
fendant will  be  restrained  from 
publishing  a  work,  or  newspaper, 
or  canying  on  a  trade,  under  a 
fraudulent  representation  that  such 
work  ortrade  is  that  of  the  plain- 
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fci£  Thus  in  Hogg  v.  Kirby  (8 
Tes.  215),  the  defendant  was  re- 
strained fiK>m  publishing  a  maga- 
sme,  which  it  was  evident  from  its 
title-page  and  wrapper  he  intended 
to  represent  to  be  a  oontinnation 
of  tiie  plaintifTs  magazine  in 
numbers.  See  also  Seito  y.  Fro^ 
ifesende,  1  Law  Eep.  Ch.  App. 
192. 

So  also  where  the  proprietor 
of  a  newspaper  bequeathed  to  his 
widow  the  benefit  of  that  trade, 
subject  to  a  trust  for  maintaining 
and  educating  her  family,  and  she 
having  formed  an  attachment  for 
the  foreman,  assisted  him  in  pub- 
lishing a  paper  with  the  same 
name,  an  injunction  was  granted 
upon  the  application  of  the  exe- 
cutors. Keene  v.  Harris,  17  Ves. 
342,  cited ;  see  also  Letvis  y.  Lang- 
doHy  7  Sim.  421  ;  SpotUawoode  y. 
Clarice^  2  Ph.  154 ;  Purser  y.  Brain, 
17  L.  J.  (Ch.)  141 ;  Chappell  y. 
Davidson,  2  K.  &  J.  123  ;  Froweit 
y.  Mortimer,  2  Jur.  K  S.  414. 
And  see  Clement  y.  Maddich,  1 
Giff.  98  5  where  the  proprietors 
of  "Bell's  Life"  obtained  an  in- 
junction to  restrain  the  defend- 
ant from  publishing  a  newspaper 
under  the  title  of  the  "  Penny  Bell's 
Life." 

An  injuncticm  was  also  obtained 
to  restrain  the  publication  of  poems 
represented  to  be  the  work  of  Lord 
Byron.  Lord  Byron  y.  Johnston, 
2  Mer.  29. 

And  although  upon  a  sale  of 
the  good-will  of  a  business,  the 
vendor  is  not  precluded  from  car- 
lying  on  a  generally  similar  busi- 
ness even  next  door  to  the  place 


where  the  former  business  was 
carried  on  {Orutwell  v.  Lye,  17  Ves. 
335),  he  is  not  at  liberty  to  do  so 
under  the  old  style  or  firm,  al- 
though his  name  should  be  the 
only  one  appearing  in  that  firm ;  - 
nor  is  he  at  liberty  in  any  other 
manner  to  hold  out  that  he  is 
carrying  on  business  in  continua- 
tion  of,  or  in  succession  to  the 
business  carried  on  by  the  late 
firm.  Churton  v.  Douglas,  1  Johns. 
174. 

Property  in  a  trade-mark  how 
acgmr^.— The  right  of  an  indi- 
vidual or  a  firm  to  a  trade-mark  is 
acquired  in  the  first  instance  by 
exclusive  user.  But  although  in 
many  of  the  cases  the  user,  as  in 
the  principal  case,  has  extended 
over  a  considerable  time  {Motley 
v.  Doumman,  8  My.  &  Or.  13  ; 
MiUington  v.  Fox,  ib.  338) ;  and 
it  has  been  laid  down  that  the 
Court  will  always  have  regard  to 
the  fact  whether  there  has  been 
such  a  length  of  exclusive  usage 
as  to  justify  it  in  interfering  in  a 
summary  way,  that  is  to  say,  by 
injunction.  London  and  Provin- 
cial Assurance  SocieUf  v.  London 
and  Provincial  Joint  Stock  Ltfe 
Assurance  Company,  11  Jur. 
938. 

According,  however,  to  a  recent 
decision,  a  clear  publication  and 
user  of  the  trade-mark  is  sufficient 
to  acquire  a  title  in  it,  although 
the  user  may  have  been  but  for  a 
short  period.  Thus  in  M* Andrew 
V.  Basset,  12  W.  R.  777  :  in  July, 
1861,  the  plamtiffis  established  a 
manufactory    for    liquorice,    the 
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sticks  of  which  they  stamped  with 
the  word  "  Anatolia."  At  the  end 
of  August  or  beginning  of  Sep- 
tember, 1861,  liquorice  so  stamped 
was  sent  into  the  market.  The 
defendants,  who  had  formerly  used 
a  different  stamp,  soon  after  the 
13th  of  September,  procured  a 
stamp  to  be  made  in  imitation  of 
the  plaintifEs',  and  used  it  in  exe- 
cuting orders  for  liquorice  which 
they  had  received.  A  bill  being 
filed  in  the  December  following,  it 
was  held  by  Lord  Chancellor  West- 
bitry,  affinning  the  decision  of 
Sir  W.  Fags  Wood^Y.-G.  (10  L.T. 
(N.  S.)  Y.-C.  W.  65),  that  ihe  plain- 
tiff was  entitled  to  an  injunction 
to  restrain  the  defendants  from 
stamping  liquorice  with  the  word 
"Anatolia."  "  It  has  been  pressed," 
said  his  Lordship, "  that  the  plain- 
tiffs had  no  time  to  acquire  a 
property  in  this  trade-mark,  pro- 
perty in  a  mark  of  this  kind 
requiring  antecedent  user  to  esta- 
blish a  repute  in  the  name.  It 
was  not,  however,  necessary  to  say 
when  property  in  such  a  mark  was 
capable  of  being  acquired ;  proba- 
bly it  might  be  necessary  to  sup- 
port a  bill  of  this  kind — that  the 
mark  should  have  been  applied  to 
the  goods  rightfully  by  the  plain- 
tiff; secondly,  that  the  article  to 
which  it  is  applied  should  be  an 
article  vendible  in  the  market ; 
thirdly,  that  the  defendant  know- 
ing this,  has  imitated  it  for  the 
purpose  of  passing  goods  into  the 
market." 

Property  in  a  trade-mark  cannot 
be  acquired  before  the  vendible 
articles  bearing   the   name  have 


actually  been  put  upon  the  market 
for  the  purpose  of  sale.  See  Max- 
well V.  Hogg,  2  Law  Eep.  Ch. 
App.  307.  There  Hogg  in  1863 
registered  an  intended  new  maga- 
zine, to  be  called  "Belgravia." 
In  1866,  such  magazine  not  having 
appeared.  Maxwell,  in  ignorance 
of  what  Hogg  had  done,  projected 
a  magazine  with  the  same  name, 
and  incurred  considerable  expense 
in  preparing  it,  and  extensively 
advertising  it  in  August  and  Sep- 
tember as  about  to  appear  in 
October.  Hogg,  knowing  this, 
made  hasty  preparations  for  bring- 
ing out  his  own  magazine  before 
that  of  Maxwell  could  appear,  and 
in  the  meantime  accepted  an  order 
from  Maxwell  for  advertising  Max- 
well's magazine  on  the  covers  of 
his  own  publications,  and  the  first 
day  on  which  he  informed  Maxwell 
that  he  objected  to  his  publishing 
a  magazine  under  that  name  was 
the  25th  of  September,  on  which 
day  the  first  number  of  Hogg's 
magazine  appeared.  Maxwell's 
magazine  appeared  in  October. 
It  was  held  by  the  Lords  Justices 
of  the  Court  of  Appeal  on  a  bill 
filed  by  Maxwell  (aflBrming  the 
decision  of  Sir  J.  Siuart,  V.-C), 
that  Maxwell's  advertisements  and 
expenditure  did  not  give  him  any 
exclusive  right  to  the  use  of  the 
name  "Belgravia,"  and  that  he 
could  not  restrain  Hogg  from  pub- 
lishing a  magazine  under  the  same 
name,  the  first  number  of  which 
appeared  before  Maxwell  had  pub* 
lished  his.  "The  question,"  said 
Lord  Justice  Caims,  "reduces 
itself  to  this,  can  property  of  that 
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character  which  is  had  in  a  tracle- 
mark  be  acquired  in  a  name,  before 
the  rendible  articles  bearing  the 
name  have  actually  been  put  upon 
the  market  for  the  purpose  of 
sale  ?  It  is  admitted  that  the  case 
is  a  new  one,  and  that  there  is  no 
antiiority  precisely  in  pointy  but 
it  must  be  admitted  that  the  dicta 
in  equity  are  opposed  to  the  view 
that  such  a  bill  as  this  can  be 
maintained  ;  and  the  case  of  Law- 
son  V.  Bank  of  London  (18  C.  B. 
84),  and  all  the  definitions  which 
haye  been  given  in  this  Court  of 
the  nature  of  the  right  to  protec- 
tion in  the  case  of  trade-marks, 
seem  to  me  to  be  opposed  to  the 
idea  that  protection  can  be  given 
where  there  has  been  no  sale,  or 
offering  for  sale,  of  the  articles  to 
which  the  name  is  to  be  attached. 
The  definition  given  by  Lord 
Westhury  in  M^ Andrew  v.  Bassetty 
10  L.  T.  (N.  S.)  445,  seems  to  be 
on  this  question  precisely  in  point. 
Speaking  of  the  argument  which 
had  been  adduced  before  him  in 
that  case,  that  the  Anatolia 
liquorice  was  a  word  common  to 
all,  and  that  there  could  be  no 
property  in  it.  Lord  Wesfbury  said, 
*  Property  in  the  word  for  all  pur- 
poses cannot  exist,  but  property  in 
that  word  as  applied  by  way  of 
stamp  upon  a  stick  of  liquorice 
does  exist  the  moment  the  liquorice 
goes  into  the  market^so  stamped, 
and  obtains  acceptance  and  repu- 
tation in  the  market^  whereby  the 
stamp  gets  currency  as  an  indica- 
tion of  superior  quality,  or  of  some 
other  circumstances  that  render 
the  article  so  stamped  acceptable 


to  the  public*  It  is  quite  clear 
that,  according  to  this  definition* 
a  property  in  the  word  could  not 
be  acquired  until  the  vendible 
article  was  put  upon  the  maricet ; 
and  again,  in  q)eaking  of  the  three 
essential  qualities  which  should  be 
found  in  any  case,  in  order  that  it 
might  obtain  the  protection  of  the 
Courtj  Lord  Westhury ^  in  another 
part  of  his  judgment,  mentions 
this  as  a  second  ingredient,  <  That 
the  article  so  marked  is  actually  a 
vendible  article  in  the  market  j  '— 
that  is  to  say,  in  the  market  at  the 
time  protection  is  asked  for,  and 
at  the  time  the  right  to  that 
protection  is  said  to  have  accrued. 
So  &r,  therefore,  as  the  definitions 
go,  they  are  entirely  opposed  to 
the  plaintiff  Now  let  us  consider 
how  the  plaintiff's  right  could  be 
acquired.  He  says  it  was  acquired 
either  by  advertisement,  or  by  ex- 
penditure of  money,  or  both  com- 
bined. What  is  the  advertisement? 
No  doubt  the  advertising  was  very 
extensive,  and  made  at  consider- 
able expense,  but  the  advertise- 
ment as  I  read  it,  is  nothing  more 
than  an  announcement  that  the 
plaintiff  will  at  a  future  period 
offer  for  sale  a  certain  article  by  a 
particular  name ;  or  in  other  words 
(connecting  the  subject  with  the 
decisions  as  to  trade-marks),  that 
he  will  endeavour  at  a  future  time 
to  acquire  property  in  this  name 
by  the  process  by  which  property 
in  a  name  for  this  purpose  is 
acquired  according  to  the  doctrine 
of  this  Court.  ...  I  am  prepared 
to  hold,  without  any  hesitation, 
that  the  mere  intention,  and  the 
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doclaraUon  of  intention,  to  iffie  ^ 
name  will  not  create  any  property 
in  tbat  name,  and  to  hold  also 
that'  there  can  be  no  protection  ifi( 
this  Court  for  the  intended  namo 
dnring  the  coarse  of  maan&ctnre 
of  the  article  which  is  te  hear  that 
name/'  . 

Although  a  person  may  aoqoire 
the  exdasiye  use  to  a  faney  t^mv 
such  .for  instance  as*  the  word 
" chlwrodyne,"  "excelsior,"  Browm 
Y.  Freeman,  12  W.  R.  <V.  C.  W.> 
905  ;  Braham,  y.  Bmiofd,  1  Bem^ 
&  Mill.  447 {.nevertheless  when 
a  word,  although  of  a  fanciful 
character,  lias,  found  its  way  into 
the  dictionaries,  or  the  subject 
designated  is  known  as  an  article 
of  commerce,  a  person  cannot 
claim  anexclusiye  right  to  use  the 
word.  See  Yomff  v.  Macros,  9 
Jur.  (N.  S.)  322,  where  it  was  held 
that  there  was  no  exclusive  right  to 
the  use  of  the  word  '*  parafiin." 
.  Upon  the  same  prtndple^  in  The 
Colomal  Li/$  Assurance  Company  v. 
The  Home  and  Colonial  Assur- 
ance Company  Limited,  33  Beav* 
543,  an  application  by  the 
"Colonial  Life  Assurance  Com- 
pany "for  an  injunction  to  restrain 
another  company,  lately  esta- 
blished, from  using  the  style  of 
"The  Home  and  Colonial  Assur- 
ance Company  Limited,"  was  re- 
fused by  Sir  John  Romilly,  M.  B. 
"I^"  said  his  Honour,  "a  com- 
pany which  does  colonial  business 
cannot  call  itself  "  Colonial,"  it  is 
obvious  that,  under  a  species  of 
assertion  that  the  word  colonial  is 
symbolical,  the  plaintifis  might 
prevent  every  other  person  from 


using  it  as  deeeriptive  -of  his  trsds 
It  is  obvious  that  such  a  daim 
capfnot  be  maintained*  It  wonlS 
establi^  a  monopoly  of  the  use  of 
the  words  '  Home,'  and  ^  ColoniaL^ 
You  may  find  in  the  Direetot; 
'  The  London  AssnranceCofflpaiiy  ^ 
and  '  The  London  and  Liverpod 
Assurance  Oompauyj*  *  The  Jaw 
Life  Company'  and  ^  The  Eqoi^ 
and  Law  Life  Company,'  where  the 
same  words  are  tiaed  in  both  caBesi 
So  you  hav^  the  *  Times'  and  the 
^  H«ref(»d  Times,'  but  no  one  ever 
supposed  that  the  '  Times'  news- 
paper could  apply  for  an  injaiKV 
tion." 

WhjBre,  however,  a  person  intro- 
duces into  the  market  an  srtidet 
which,  though  previouBly  known U^ 
exists  is  new  as  an  article  of  com^ 
meroe,  and  has  aoqnired  a  repatar 
tionthOTefr(Hn  in  the  Horiefcjbj 
a  name  not  merely  descriptive  of 
the  article^  another  person  will 
not  be  aUowed  to  seU  a  similBr  ar^ 
tide  under  the  eame  name :  eresi 
although  the '  peculiarity  of  the 
name  in  question  has  long  been  in 
common  use  as  aiq)lied  to  goods 
of  a  different  kind.  And  it  will 
make  no  difference,  that  the  plain- 
tiff has  also  a  tjrade-mark,  whidi 
has  not  been  taken  by  the  defondant 
See  Braham  v.  Bustard,  1  Hem.  & 
Mill.  447.  There  the  plaintift 
had  introduced  into  the  market  ^ 
superior  white  soft  soap^  which 
they  sold  under  the  name  of "  The 
Excelsior  White  Soft  Swj)"  K 
was  admitted  that  white  soft  soap, 
as  a  chemicf^  product,  had  been 
known  for  a  long  time ;  but  it  was 
asserted  and  proved  that  there  was 
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little  or  no  demand  for  it  in  the 
market  until  alter  the  plaintiffs 
had  so  introdnced  it ;  and  that, 
for  commercial  purposes,  it  was 
t^ns  a  substantially  new  article. 
The  defendants  subsequently  be- 
gan to  manufacture,  and  sold  soap 
under  the  name  of  ''  Bustard  and 
Co.'s  Excelsior  White  Soft  Soap." 
The  plaintiffs  adopted  a  specific 
trade-mark  on  their  labels,  which 
it  was  admitted  the  defendants 
had  not  attempted  to  copy.  Sir 
TV.  Page  Wood,  V.  C,  granted  an 
injunction  to  restrain  the  defen- 
dants from  selling,  advertising,  or 
exposing  for  sale,  any  soap  under 
the  name  of  "  Excelsior  White 
Soap,"  or  any  words  so  contrived 
as  to  represent  or  lead  to  the  belief 
that  the  articles  sold  by  the  de- 
fendants were  the  plaintiffs'  article 
of  manufacture.  And  his  Honour 
said,  "  If  the  defendants  had  not 
desired  to  obtain  an  unfair  advan- 
tage of  the  reputation  of  the 
plaintiffs'  goods,  they  should  have 
called  their  soap  *  Victoria  White 
Soft  Soap,'  or  '  Eoyal  White  Soft 
Soap,'  or  by  some  similar  name." 

Trade-mark,  Devolution,  or  Trans- 
fer of. — A  right  to  a  trade-mark 
being  considered  either  as  property, 
or  an  incident  to  property,  it  fol- 
lows that  it  may  be  transferred  by 
act  inter  vivos,  and  may  be  lawfuUy 
used  by  the  purchaser.  Leather 
Cloth  Company  T.American  LeaOier 
Cloth  Company,  11  Ho.  Lo.  Ga.  523. 
And  as  to  the  distinction  taken  be- 
tween the  transfer  of  real  and  per- 
sonal trade-marks,  see  Hall  v.  Bar- 
rows, 12  W.  R.  (S.  C.)  822,  323  ; 


Bury  V.  Bedford,  11 W.  R.  (M.  R.) 
973. 

So  it  may,  as  in  the  princi- 
pal case,  be  bequeathed  by  will; 
upon  the  decease  of  pne  member 
of  a  firm,  it  will  survive  to  the 
others  ;  and  upon  the  intestacy  of 
a  sole  owner,  would  belong  to  the 
owner's  personal  representatives. 
Hence  it  may  happen  that  two  ox 
more  persons  may  have  by  devo- 
lution of  law,  a  right  to  usq  a 
trade-mark  formerly  used  by  one. 
person;  as,  for  instance,  a  common 
ancestor.  See  Dent  v.  Turpin,  2 
J.  &  H.  139,  where  it  was  hehj 
that  although  where  two  persons 
having  an  equal  right  to  use  the  * 
same  trade-mark,  might  seek  re- 
dress for  the  piracy  thereof  in  one 
suit,  two  separate  bills  filed  by 
them  with  that  view  against  the 
same  person,  will  not  be  demur- 
rable. In  that  case  the  plaintiff 
and  another  person,  who  carried  on 
distinct  trades  at  different  places 
of  business,  had  derived  from  a 
common  predecessor  in  their  re- 
spective businesses  the  right  to 
use  the  name  of  Dent  as  a  trade- 
mark. The  defendants  having  in- 
fringed this  right,  it  was  held  by 
Sir  W.  Page  Wood,  V.  C,  on  de- 
murrer, that  the  plaintiff,  without 
averring  special  damage,  might 
sue  alone  for  an  injunction,  and 
for  delivery  up  of  the  articles  so 
marked  to  have  the  name  erased, 
and  also  that  he  might  sue  alone 
for  an  account  of  the  profits  made^ 
by  the  defendant  out  of  the  ar- 
ticles so  marked,  and  for  payment 
to  the  plaintiff  of  such  part  of  such 
profits  as  the  plaintiff  should  be 
p  p  2 
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entitled  to.  TJltimately,  the  two 
plaintiflfe  combined,  and  Sir  W. 
Page  Wood,  V.  C,  granted  an  in- 
junction at  the  instance  of  both, 
conBidering  that  it  was  a  yalnable 
privilege  to  both  of  them  to  have 
the  benefit  of  the  reputation  which 
the  old  name  possessed.  See  1 
Hem.   &   Mill.   290,    per   Wood, 

Jwrisdictionofihe  Court  of  Chan- 
eery  to  protect  trade-marks. — The 
Court  of  Chancery,  when  it  inter- 
feres in  cases  of  trade  marks,  as 
observed  by  Lord  Cottmham,  C, 
exercises  a  jurisdiction  over  legal 
rights,  and  although  sometimes,  in 
very  strong  cases,  that  is  to  say, 
where  the  legal  right  is  clear,  as  in 
the  principal  case,  and  as  in  case 
of  the  London  Conveyance  Com- 
pany {Knott  V.  Morgan,  2  Keen, 
213  ;  and  see  Franks  v.  Weaver, 
10  Beav.  296;  Shrimpton  v.  Laight, 
18  Beav.  164  ;  Mtllington  v.  Fox, 
3  My.  &  Cr.  888),  alluded  to  by 
Lord  Langdale,  it  interferes  by 
injunction,  yet  in  a  general  way 
it  puts  the  party  upon  asserting 
his  right,  by  trying  it  in  an  action 
at  law.  If  it  does  not  do  that,  it 
permits  the  plaintiff  notwithstand- 
ing the  suit  in  equity,  to  bring  an 
action.  In  both  cases,  the  Court 
is  only  acting  in  aid  of,  and  is 
ancillary  to  the  legal  right.  And 
Lord  Cotlehham  even  said,  that  he 
could  hardly  conceive  a  case  in 
which  the  Court  would  at  once  in- 
terfere by  injunction  and  prevent 
a  defendant  from  disputing  the 
plaintiff's  legal  title.  {Motley  v. 
Doumman^  3  My.  &  Cr.  14 ;  see 


also  Blanehard  r.  HiO,  2  Atk. 
485,  487  ;  Hogg  v.  Ktrly,  8  Yes. 
215,  226  ;  Perry  v.  TruefiU,  6 
Beav.  66  ;  Bodgers  v.  NowUl,  6 
Hare,  325,  831 ;  Purser  v.  Bram, 
17  L.  J.  141,  Ch. ;  Spottiswoode  v. 
Clarke,  2  Ph.  154,  156  ;  Welch  t. 
Knott,  4  K.  &  J.  747 :  sed  vide 
Hme  V.  Lart,  10  Jur.  106.)  Until 
that  is  tried,  the  Court  may  direct 
the  defendant  to  keep  an  accoimt 
of  sales.  Spottiswoode  v.  Clarke,  2 
Ph.  154,  158. 

The  trade-mark  of  an  alien 
friend  will  be  protected  in  the 
same  manner  as  that  of  a  snbject 
of  this  country  {Farina  v.  SUver- 
lock,  1  K.  &  J.  509  ;  4  K.  &  J. 
747  ;  T?ie  Collins  Company  v. 
Beeves,  6  W.  R.  (V.  C.  8.)  717  ; 
28L.J.  56Ch.;  The  CoUins  Com- 
pany V.  Walker,  7  W.  R.  (V.  C. 
K.)  222) ;  and  it  is  immaterial  that 
the  goods  so  marked  are  not  sold  in 
this  country.  lb. ;  and  see  The 
Collins  Company  v.  Broum,  3  K.  & 
J.  423  ;  The  Collins  Company  r. 
Cotven,  ib.  428. 

The  law  is  the  same  in  the 
United  States,  where  it  has  been 
held  that  a  subject  of  this  country 
is  entitled  to  an  injunction  against 
a  native  of  the  United  States  to 
prevent  the  use  of  his  trade-mark ; 
but  it  seems  to  have  been  assumed 
there  by  counsel  that  in  England 
the  trade  marks  of  foreigners 
are  not  protected  ;  and  it  was 
therefore  argued  that  the  trade 
marks  of  Englishmen  were  not  en- 
titled to  protection  in  the  United 
States  ;  however,  both  the  Chan- 
cellor of  New  York  and  the  Contf 
of  Appeal  decided   in  favour  of 
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the  plaintiff;  and  Loitf  Senator, 
in  giving  jadgment,  made  the 
following  observations :— "  I  trust 
our  courts  will  never  recognise  a 
different  rule  of  right  and  justice 
between  any  class  of  suitors  ;  that 
their  records  will  never  show  that 
fraud  by  a  citizen  is  sanctioned, 
because  it  is  practised  on  a  fo- 
reigner in  the  prosecution  of  a 
legitimate  business  within  our  ju- 
risdiction, or  that  a  suitor  is  de- 
nied the  ordinary  remedy  to  pro- 
tect him  in  the  enjoyment  of  his 
rights,  because  he  is  a  ^  foreigner.' 
The  honour  of  our  country  and  the 
character  of  its  jurisprudence  for- 
bid that  justice  and  equity  shall 
ever  be  administered  on  such  nar- 
row, prescriptive,  and  inequitable 
principles.  Every  dictate  of  en- 
lightened wisdom  requires  that  a 
foreigner,  especially  in  a  commer- 
cial country,  shall  be  entitled  to 
the  same  protection  of  his  rights 
as  a  citizen.  If  other  nations  are 
chargeable  with  wrong  and  in- 
justice in  this  respect,  it  is  cer- 
tainly no  reason  why  we  should  fol- 
low their  example.  Betaliation  in 
a  course  of  injustice,  is  not  a  salu- 
tary principle  to  enforce  in  the 
administration  of  justice.  But  I 
do  not  think  that  England  is 
amenable  to  the  charge,  to  the  ex- 
tent suggested  by  the  counsel  for 
the  appellant  All  that  was  de- 
cided in  Delondre  v.  Shaw,  2  Sim. 
237,  cited  by  him  in  support  of  it, 
is  that  Hhe  court  will  not  pro- 
tect the  copyright  of  a  foreigner.' 
The  Vice-Chancellor,  however,  ex- 
pressly recognises  the  rule,  that 
An  injunction  will  be  granted  to 


restrain  the  fraudulent  sale  of  a 
spurious  article,  but  he  says  that 
he  could  not  intend  a  fraud  where 
none  was  alleged."  Taylor  v.  Car- 
penter, 2  Sandf.  Ch.  Rep.  603,  614 ; 
Coals  V.  Holbrooke  ib.  586. 

As  to  the  doctrines  of  foreign 
tribunals  on  this  subject,  see 
*' Lloyd  on  the  Law  of  Trade- 
Marks,"  p.  25,  2nd  ed. 

In  cases  of  alleged  colourable 
imitations  of  trade -marks,  the 
Court,  as  is  laid  down  in  the  prin- 
cipal case,  has  not  to  consider 
whether  manufacturers  could  dis- 
tinguish between  them,  but  whe- 
ther the  ordinary  run  of  persons, 
who  may  be  more  easily  misled, 
would  probably  be  deceived. 
Shrknpton  v.  Laighty  18  Beav. 
164 ;  Perry  v.  Truefiit,  72 ;  Holh- 
icayy,  Holhwayy  13  Beav.  209.  In 
Franks  v.  Weaver,  10  Beav.  297, 
theplaintiff  had  invented  and  sold  a 
medicine  under  his  own  name.  The 
defendant  had  also  made  and  sold  a 
similar  medicine,  and  on  his  labels 
he  used  the  plaintiff's  name  and  cer- 
tain certificateB  given  of  the  efficacy 
of  the  plaintiff's  medicine,  in  sucb 
an  ingenious  manner  2&prmd  facie, 
though  not  in  fact^  to  appropriate 
and  apply  them  to  his  own  medi- 
cine. It  was  held  by  Lord  Lang- 
dale,  M.R.,  that  although  there 
Xere  other  differences  in.  the  mode 
of  selling,  the  proceeding  was 
wrongful,  and  the  plaintiff  was 
entitled  to  an  injunction.  '^  It  is 
very  true,"  said  his  Lordship, "  that 
if  any  one  compares  the  plaintiffs 
wrappers  vrith  the  labels  used  by 
the  defendant,  he  will  find  a  very 
ponsiderable  difference, — the.dif- 
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ference  is  even  strikiug  ;  bnt  it  is 
not  by  similarity  of  form  or  the 
mode  of  printing  that  we  can  get 
fit  any  result  in  this  case.  Again, 
if  anybody  critically  reads  the  ad- 
vertisement of  the  defendant,  he 
will  find  that  he  does  not,  in  direct 
terms,  apply  the  encominms  given 
to  the  plaintiff's  preparation  to  his 
own;  he  does  not  even  say  that 
the  preparation  he  is  selling  is 
made  by  the  plaintiff;  and  yet>  for 
all  that,  nobody  can  look  at  all 
these  things  without  observing 
that  the  name  and  the  testimonials 
of  the  plaintiff  are  so  craftily  em- 
ployed, as  to  be  well  calculated  to 
produce,  in  the  minds  of  ordinary 
readers,  the  impression  that  the 
mixture  or  solution  prepared  and 
sold  by  the  defendant  is  the  same 
as  that  to  which  these  testimonials 
are  applicable :  that  is  to  say,  the 
mixture  or  solution  of  the  plain- 
tiff." See  also  Bay  v.  Binning^  1 
C.  P.  Coop.  Rep.  489 ;  Motley  v. 
Downmcm^  3  My.  &  Or.  1,  15. 

As  was  kid  down  in  the  princi- 
pal case,  the  Court  of  Chancery  will 
not  prevent  a  person  from  selling 
an  article  in  his  own  name,  al- 
though that  name  is  one  in  which 
another  has  long  been  selling  a 
similar  article.  See  Burgess  v. 
Burgess,  3  De  Gex,  Mac.  &  G. 
896 ;  Burgsss  v.  Hills,  26  Beav. 
244 ;  Burgess  v.  Haiely,  lb.  But 
he  will  not  be  allowed  to  do  so 
under  such  circumstanced  as  to 
deceive  the  public  and  make  them 
believe  that  he  is  selling  an  article 
manufactured  by  another.  See 
Holhway  v.  Holloway,  13  Beav. 
209.    There  the  plaintiff,  Thomas 


Holloway,  sold  a  medicine  as 
"Holloway's  Pills."  The  defen- 
dant, Henry  Holloway,  commenced 
Belling  pills  as  "H.  HoUowa/s 
Pills,"  but  in  boxes,  labels,  and 
wrappers  similar  to  the  plaintiffs, 
and  with  a  view  of  passing  off  hiB 
pills  as  the  plaintiff's.  Lord  Lang- 
dale,  M.B.,  restrained  him  by  in- 
junction. "  The  defendant's  name," 
said  his  Lordship,  "  being  Hollo- 
way he  has  a  peifect  right  to  con- 
stitute himself  a  vendor  of  Hollo- 
way's  pills  and  dntment,  and  I  do 
not  intend  to  say  anything  tending 
to  abridge  any  such  righfc.  Bot 
he  has  no  nght  to  do  so  with  such 
additions  to  his  own  name  as  to 
deceive  the  public,  and  make  them 
believe  that  he  is  selling  the  plain- 
tiff's pills  and  ointment."  And 
see  Roigers  y,  Notcell,  6  Hare, 
325. 

Where  a  person  is  selling  goods 
under  a  particular  name,  and  an- 
other per86n  twt  having  that  nam 
is  using  it,  it  may  be  presomed 
that  he  so  uses  it  to  repres^t  the 
goods  sold  by  himself  as  the  goods 
of  the  person  whose  name  he  uses. 
It  is  a  question  of  evidence  in 
each  case  whether  there  is  a  &lfle 
representation  or  not.  Burgess  v. 
Burgess,  3  De  Gex.  Mac.  &  G.  905, 
per  Turner,  L.  J.  This  is  weD  il- 
lustrated in  the  principal  case, 
where  the  injunction  was  granted, 
not  because  the  defendant  carried 
on  the  trade  of  bladdng  mtannflBC- 
turer  in  his  own  name,  but  because 
he  sold  the  blacking,  when  manu- 
factured, in  bottles  and  with  l^la 
so  contrived  as  hy  colourable  imi- 
tation to  represent  the  blacking  he 
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manu&ctared  to  be  tbe  same  as 
that  manoDactared  by  another 
finn. 

Where  one  company  assomed  a 
name  tsomewhat  gimilar  to  the 
name  of  another  company,  but  it 
did  not  appear  that  the  firl^t  com- 
pany  was  likely  to  suffer  any  in- 
jury therebyj  the  Court  refused  to 
grant  an  injunotibn,  leaving  the 
plaintiffs  to  bring  their  action  at 
law.  London  and  Provincial  Law 
Assurance  Society  v.  London  and 
Provincml  Joint  Stock  Ltfe  Assur- 
imee  Cbmpanyy  11  Jur»  988  ;  and 
see  The  Colonial  Life  Assurance 
Company  r.  The  Homo  and  Colonial 
Assurance  Company,  33  Beav.  549. 

It  must  not  be  supposed,  firom 
what  has  been  said,  that  a  person 
-can  obtam  an  exdusive  riglit  in  a 
subject  not  protected  by  patent,  so 
as  to  prevent  the  sale  thereof  by 
another  person  under  the  same  title, 
if  be  does  not  thereby  endeayour  to 
sell  bis  own  goods  as  the  good^  of 
Mother.  Thvi&mCarUuufnT.JoneSy 
2  V.  &  B.  218,  where  the  plaintiff, 
who  was  the  legatee  o£  a  secret  or 
recipe  for  prepanng  a  medicine 
called  •*  Velno's  Vegetable  Syrup,** 
filed  A  bill  against  the  defendant 
to  restrain  him  &om  seUmg  a  spu- 
rious preparation  under  thename  of 
"  Velno's  Vegetable  Syrup,"  stated 
by  him  to  be  the  same  medicine  in 
oompoaition  and  quality  as  that 
made  by  the  plaintiff.  Sir  Thomas 
PlumsTr  V.-C,  allowed  a  demurrer 
to  the  bill.  ^li;"  said  his  Honour, 
f'this  cladm  of  monopoly  caii  be 
maintained  without  any  limitation 
of  time,  it  is  a  much  better  right 
than,  that  of  a  patents:  but  the 


vidation  of  right  with  which  the 
defendant  is  charged  does  not  fall 
within  the  cases  in  which  the 
Court  lias  restrained  a  fraudulent 
attempt  by  one  man  to  invade 
another's  property;  to  appropriate 
the  benefit  of  a  valuable  interest 
in  the  »natuil9  of  a  goodwill,  con- 
sisting in  the  character  of  his  trade 
er  production,  established  by  indi- 
vidual merit ;  the  other  represent- 
ing himself  to  be  ihe  same  person, 
and  his  teade  or  production  the 
same,  as  in  Hogg  v.  Kirhy  (8  Ves. 
215),  combining  imposition  on  the 
public  with  in  jury  to  the  individual. 
This  is  not  that  sort  of  case.  The 
observation  is  correct,  that  the  bill, 
stating  tiie  defendant's  medicine 
to  be  spurious,  asserts  it  not  to 
be  the  same  as  the  plaintiff's.  The 
defendant  does  not  hold  himself 
out  as  the  representative  of  Swain- 
son,  setting  up  a  right  in  that  cha- 
racter to  the  ibediciniB  purchased 
by  him,  but  merely  represents  that 
he  sells  fw^  the  plaintiff's  medicine, 
but  one  cf  Osgood  a  quality.  He  is 
at  liberty  to  do  so."  See,  however, 
and  compare  Brinme  r.  Freeman, 
12W.R;(V.  0.  W*)365. 

A  court  of  equity  will  however 
restrain  ihe  use  of  a  secret,  as,  for 
instance^  in  the  compounding  of  a 
medicine  not  being  the  subject  of 
«  patent)  •  and  restrain  the  sale 
thereof  by  a  person  who  has  ac- 
quired a  kno\rtedge  of  the  secret 
iy  f neons  of  a  violation  of  a  con-- 
iraet  or  a  breach  of  trust  and  con- 
fidence  {Yovatt  v.  Winyardy  1  J. 
&  W.  894;  Jfm«w  v.  Moat,  9 
Bare,  241 :  and  see  Newhery  r, 
James,  2  Mer,  446  ,•  Williams  v. 
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WiOiams,  8  Mer.  157)  ;  and  the 
same  relief  will  be  granted  against 
a  party  to  whom  it  has  been  di- 
vulged by  another  who  acquired  it 
by  means  of  a  breach  of  &ith  or 
contract.  Oreen  y.  FoJgham^  1  S. 
&  S.398 ;  MorisonY.Moai,  9  Hare, 
241,  263;  and  see  Tipping  y. 
ClarU,  2  Hare,  893;  Prince  Albert 
Y.  Strange,  2  De  G.  &  Sm.  652  ;  1 
Mac.  &  O.  25. 

A  person  manufacturing  trade- 
marks belonging  to  one  person, 
in  order  to  sell  them  to  others 
for  the  purpose  of  their  making 
a  fraudulent  use  of  themy  will  be 
restrained  by  injunction  fix)m  so 
doing.  Thus,  in  the  case  of  the 
well-known  manufacturer  of  Eau 
de  Cologne,  Johann  Maria  Farina, 
who  was  in  the  habit  of  having 
paper  labels  and  wrappers  pasted 
on  and  wrapped  round  his  own 
manufactures,  it  was  held  that  he 
might  restrain  a  printer  who  had 
made  and  printed,  and  was  in  the 
habit  of  selling  imitations  of  his 
labels  to  persons  for  the  purpose 
of  using  them  fraudulently  to  pass 
off  other  goods,  as  those  of  the 
plaintiff,  though  the  printer  him- 
self made  no  such  use  of  them, 
and  notwithstanding  the  possibility 
that  some  labels  so  printed  and 
sold  might  be  purchased  bond  fide 
and  for  the  purpose  of  being  ap- 
plied to  articles  of  the  plaintiff^a 
own  manufacture,  and  Sir  W.  Page 
Wood,  Y.  0.,  in  this  case  granted 
*an  injunction  upon  interlocutory 
motion  {Farina  v.  Silverlock,  1  K. 
&  J.  509).  Lord  Oranworth,  C, 
however,  refused  to  restrain  the 
printing  and  sale  of  the  labels  until 


the  plaintiff,  who  alleged  they  were 
used  for  a  fraudulent  purpose,  had 
established  his  case  by  an  action 
at  law,  inasmuch  as  it  was  shown 
by  the  defendant,  that  in  very 
many  instances  the  same  or  similar 
labels  might  be  sold  for  a  legiti- 
mate pupose  {Farina  v.  SHverhck, 
6  De  G.  Mac.  &  G.  214).  On  the 
case  being  tried  at  law,  the  jniy 
found  a  verdict  for  the  plainti^ 
and  the  fiill  Court  discharged  a 
rule  nisi  for  a  new  trial  {Fiwim 
v.  Silverlock,  6  W.  K  501,  Q.  B.), 
and  thereupon  a  perpetual  iDJnnc- 
tion  was  granted,  and  upon  the  de- 
fendant insisting  on  an  advene 
right  after  being  made  aware  that 
the  plaintiff  had  been  d^raaded 
through  his  agency,  he  was  ordered 
to  pay  the  costs  of  all  the  proceed- 
ings at  law  and  in  equity.  Farm 
V.  Silverlock,  4  K.  &  J.  650 ;  see 
also  S.  C^  1  De  G.  &  Jo.  434. 

An  innocent  person  who  has  been 
employed  by  another  firandolendf 
to  make  articles  with  the  trade- 
mark of  another  xxfoa  ihem,  will 
be  entitled  to  damages  against  him 
in  an  action  at  law  for  the  loss  he 
may  sustain  thereby.  Dixon  t. 
Faucus,  9  W.  B.  (Q.  B.)  414. 

It  seems,  however,  that  an  in* 
-junction  would  not  be  granted  to 
restrain  the  engraving  or  sale  of 
labels  or  seals  used  as  trade-marks, 
where  it  has  not  been  shown  that 
they  have  been  used  for  the  pur- 
pose of  selling  a  spurious  article, 
inasmuch  as  the  Court  cannot  in- 
tend a  fraud  where  none  is  alleged. 
Delondre  v.  ShaWj  2  Sim.  237, 
240. 

A  person  may,  it  seems,  in  some 


Digitized  by 


Google 


CROFT  V.   DAY. 


(t85 


cafies  lawfully  procure  and  use  the 
trade-mark  of  another.  Thus,  if  a 
person  bays  an  article  from  another 
without  the  usual  trade- mark,  as, 
for  instance,  without  a  label,  or  if 
the  label  were  by  some  means  or 
other  worn  out,  he  might  employ 
any  printer  he  might  think  fit  to 
print  or  engraye  for  him  a  label 
which  should  be.  the  exact  counter- 
part of  that  used  by  the  vendor, 
and  it  can  be  no  ground  of  com- 
plaint by  the  vendor,  that  the  per- 
son selb  the  article  with  something 
upon  it  to  represent  histrade-mark, 
though  it  is  not  a  genuine  trade- 
mark. See  Farina  v.  Stlverlocky 
1  K.  &  J.  520 ;  6  De  Q.  Mac.  & 
G.  219  ;  and  see  ib.  6  W.  R.  501 
(Q.  B.) 

Defences  io  an  application  for  an 
injundion  to  restrain  use  of  trade- 
mark.— ^Where  a  person  has  made  a 
misstatement  of  any  material  fact 
with  regard  to  the  article  which  he 
sells,  and  which  is  calculated  to 
deceive  the  public,  courts  of  equity 
will  not  in  the  first  instance  inter- 
fere on  his  behalf  by  injunction, 
to  protect  him  in  the  enjoyment 
of  a  trade-mark,  but  will  leave  him 
to  take  proceedings  at  law.  See 
Pidding  v.  HoWy  8  Sim.  477  :  there 
the  plaintiff  had  made  a  new  sort 
of  mixed  tea,  and  sold  it  under  the 
name  of  "  Howqua's  Mixture."  Sir 
L.  ShadweUy  V.  C,  refused  to  re- 
strain the  defendant  from  selling 
tea  under  the  same  name  until  the 
plaintiff  had  established  his  title 
at  law,  upon  the  ground  that  the 
plaintiff  had  made  false  statements 
to  the  public,  as  to  the  teas  of 


which  his  mixture  was  composed 
and  as  to  the  mode  in  which  they 
were  procured.  "  It  is  a  clear  rule," 
said  his  Honour,  **  laid  down  by 
■  courts  of  equity,  not  to  extend  their 
protection  to  persons  whose  cases 
are  not  founded  in  truth.  And 
as  the  plaintiff  in  this  case  had 
thought  fit  to  mix  up  that  which 
may  be  true  with  that  which  is 
false,  in  introducing  his  tea  to  the 
public,  my  opinion  is,  that,  unless 
he  established  his  title  at  law,  the 
Court  cannot  interfere  on  his  be- 
half." See  also  Perry  v.  Truefitty 
6  Beav.  66  ;  Leather  Cloth  Com- 
pany  v.  The  American  Leather 
Cloth  Company,  12  W.  R.  (L.  C.) 
289  ;  11  Ho.  Lo.  Ca.  523,  revers- 
ing  S.  C.  1  Hem.  &  Mill  271. 

If  a  trade  mark  represents  an 
article  as  protected  by  a  patent, 
when  it  is  not  so  protected,  such  a 
statement  primd  facie  amounts  to 
a  misrepresentation  of  an  import- 
ant fact,  which  will  disentitle  the 
owner  of  the  trade-mai-k  to  relief 
in  a  court  of  equity  against  any 
one  who  pirated  it.  Thus  in 
Flavel  V.  Harrison,  10  Hare,  467, 
one  of  the  grounds  upon  which 
Sir  W.  Page  Wood,  V.  0.,  refused 
to  grant  an  injunction  at  the  suit 
of  Flavel  to  restrain  Harrison  from 
making  and  selling  a  stove  by  the 
name  of  "  FlavePs  Patent  Kitch- 
ener,"  was,  that  Flavel  had  falsely 
assumed  to  describe  the  article  as 
patented,  whereas  it  never  had 
been  the  subject  of  a  patent. 

The  result,  however,  may  be 
different  where  the  article  to  which 
the  trade-mark  belongs  has  ori- 
ginally been  the  subject  of  a  patent 
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which  has  expired,  and  the  state- 
ment in  tlfe  trade*mark,  being  true 
when  first  introduced,  had  been 
continued  after  it  had  ceased  to  be 
true.    See  EdeUim  v.    Vicky   11 
Hare,  78.     There  the  plaintiffs 
who  represented  the  original  pa- 
tentees of  an  article  (Taylor's  solid- 
headed  pins),  the  patent  for  the 
manufacture  of  which  had  expired^ 
continued  to  use  labels  on  their 
goods  printed  from  the  original 
blocks  belonging  to  the  patentees, 
on  which  labels  the  goods  were 
described   as    patented :   the  de- 
fendants adopted  and  issued  labels 
closely  resembling   those  of  the 
plaintiffs.      A    bill    being    filed 
against  the  defendants  for  an  in- 
junction, it  was  contended  by  them 
that  the  plwntiffs,  by  describing 
their  manufacture  as  a  patented 
article,  without  any   explmiation 
that  the  exclusire  privilege  of  the 
patent  had  expired,  were  guilty 
of  misrepresentation,  disentitling 
them  to  relief  in  equity.    Sir  W. 
Page  Wood,  V.C,  however,  granted 
the  injunction.    "  If  in  this  case," 
said  his  Honour,  "there  had  never 
been  any  patent  granted  for  the 
manufecture  of  these  pins,  or  if 
after  the  term  of  the  patent  had 
expired,  the  plaintiffs  had  taken 
up  the  use  of  the  term  *  patented* 
tis  descriptive  of  their  manufac- 
ture, and  had  first  circulated  the 
labels  in  that  form,  I  should  pro- 
bably have  thought  that  the  case 
came  within  this  ground  of  objec- 
tion to  the  interference  of   the 
Court.    But  here  that  was  not  so. 
The  blocks  for  the  labels  had  been 
made  during  the  existence  of  the 


patent,  when  the  representation 
was  perfectly  true,  ^e  plaintifb 
became  the  proprietors  of  the 
rights  of  the  original  patentees, 
and  (^  the  blocks^  labels,  and  other 
property ;  and  those  labels,  which 
as  the  external  demonstration  of 
the  article,  had  acquired  a  certain 
value,  or  had  attracted  a  eotain 
degreeof  oonfidence,  they  continued 
to  use.  It  is  no  doubt  to  bemndi 
preferred  that  no  r^rcsentadon 
should  be  issued  to  the  public 
which  is  not  strictly  true ;  bat  in 
a  case  in  which  the  goods  bard 
become  known  by  a  description 
which  was  originally  accurate  in 
every  part,  if  I  were  to  hold  that  the 
continued  use  of  this  description 
desentitled  the  party  to  the  assist- 
ance of  the  Court,  it  would  be 
going  much  further  than  I  did  in 
refttsing  to  interfere  by  injun^on 
where  the  plaintiff  had  ado|^ 
and  used  the  word 'patent 'un^ 
truly  and  without  foundation." 

Lord  Kingsdoumy  however,  in  the 
case  of  Leather  Cloth  OMiptmy  v. 
Amerusan  Leather  Cloth  Con^mfi 
11  Ho.  Lo.  Ca.  543,  appears  not  to 
assent  to  the  distinction  laid  down 
by  the  Yice-Chan^llor  in  EdMen 
V.  Vich.  « If,"  said  his  Lordship, 
"  the  word  '  patent '  be  notsonsed 
as  to  indicate  the  existing  pro- 
tection of  a  patent,  but  merely  as 
part  of  the  deagnation  of  an  arti- 
cle known  in  the  mai'ket  by  that 
teim  (and  this  I  collect  to  have 
been  the  main  graund  of  his 
Honour^s  deoisionX  then  I  quite 
agree  in  hia  view.  In  audi  case 
nobody  is  meant  to  be  deceived, 
or  is  deceived.    A  patent  may  have 
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eicpired,  and  be  known  to  have  ex- 
pired  fifty  years  ago,  and  yet  the 
name  'patent 'may  have  become 
attached  to  the  article,  and  be 
used  in  the  trade  as  designating 
it ;  but  if  the  trade-mark  repre^ 
sents  the  article  as  protected  by 
patent,  when  in  fact  it  is  not  so 
patented,  I  cannot  think  it  can 
make  any  difference  whether  the 
protection  never  existed  or  has 
ceased  to  exist." 

It  was  argued  in  the  principal 
case,  that  the  nse  of  the  name  of 
the  old  firm  of  Day  and  Martin 
by  the  plaintiffs,  while  no  person  of 
that  name  was  concerned  therein, 
was  a  fi?aad  npon  the  public,  dis- 
entitling the  plaintiff  to  relief 
within  the  principle  of  the  cases 
just  mentioned.  Lord  Laru/dale, 
however,  very  rightly  declined  to 
allow  the  principle  to  be  pressed  to 
such  an  extent ;  because,  by  the 
usage  of  trade,  the  name  of  a  firm 
is  understood  not  to  be  confined  to 
those  who  first  adopted  it,  but  to 
extend  to  and  include  those  who 
have  afterwards  been  introduced 
as  partners  or  persons  to  whom 
the  original  partners  have  trans- 
fared  their  business.  The  name 
of  the  firm  continues  to  be  used 
in  many  eases  long  after  all  the 
original  traders  have  died,  or  ceased 
to  have  any  interest  in  the  concern, 
as  in  t^e  great  banking  houses  of 
Child  and  of  Coutts,  and  many 
other  mercantile  houses^  P^Lord 
Kmgsdoion  in  Leather  Ghth  Com- 
pany V.  American  Leather  Gl&th 
iTompanpy  11  Ho.  Lo.  Oa.  542. 

If  a  manufacturing  house  uses 
the  name  af  a  firm,  and  stamps 


the  name  of  its  firm  upon  its  goods, 
though  the  name  of  the  firm  no 
longer  represents  the  same  persons 
as  at  first,  it  is  no  fraud  upon  the 
public,  for  the  reasons  already 
alluded  to.    lb. 

For  the  same  reason,  the  use  of 
the  old  trade-mark  of  the  firm  by 
the  new  partners,  or  their  succes- 
sors, is  no  fraud  upon  the  public, 
it  is  only  a  statement  that  the 
goods  are  the  goods  of  the  firm 
whose  trade-mark  they  bear,  lb. 
543. 

Though  a  person  may  have  a 
property  in  a  trade-mark,  in  the 
sense  of  having  a  right  to  exclude 
any  other  trader  from  the  use  of 
it  in  selling  the  same  description 
of  goods,  it  does  not  follow  that  he 
can  in  all  cases  give  another  per- 
son a  right  to  use  it,  or  to  use  his 
name.  If  an  artist  or  an  artisan 
has  acquired,  by  his  personal 
skill  and  ability,  a  reputation  which 
gives  to  his  works  in  the  market  a 
higher  value  than  those  of  other 
artists  or  artisans,  he  cannot  gi\Q 
any  other  persons  the  right  to 
affix  his  name  or  mark  to  the 
goods,  because  he  cannot  give  to 
them  the  right  to  practise  a  fraud 
upon  the  public.  Per  Lord  Kings- 
doion  in  Leather  Cloth  Com^iuj 
Y.  American  Leather  Cloth  Com- 
pcmy^  11  Ho.  Lo.  Ca.  544. 

Upon  the  same  principle,  sup- 
pose an  individual  or  a  firm  to 
have  gained  credit  for  a  particular 
manufacture,  and  that  the  goods 
are  marked  or  stamped  in  such  a 
way  as  to  denote  that  they  are 
made  by  such  a  person  or  firm, 
and  that  tlie  name  has  gained  cur- 
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rency  and  credit  in  the  market 
(there  being  no  secret  process  or 
invention),  such  person  or  firm  on 
ceasing  to  carry  on  business  could 
not  sell  and  assign  the  right  to  use 
such  name  and  mark  to  another 
firm  carrying  on  the  same  busi- 
ness in  a  different  place.  Suppose 
a  firm  of  A.  B.  &  Co.  to  have  been 
clothiers  in  Wiltshire  for  fifty 
years,  and  that  broad-cloth  marked 
"A.  B.  &  Co.,  makers,  Wilts.," 
has  obtained  a  great  reputation  in 
the  market,  and  that  A.  B.  &  Co., 
on  discontinuing  business,  sell  and 
transfer  the  right  to  use  their 
mark  to  a  firm  of  C.  D.  &  Co.,  who 
are  clothiers  in  Yorkshire,  the  lat- 
ter would  not  be  protected  by  a 
court  of  equity  in  their  claim  to 
the  exclusive  right  to  use  the  name 
and  mark  of  A.  6.  &  Co.  Per 
Lord  Westbun/j  C,  in  Leather  Oloih 
Company  v.  American  Leather  Cloth 
Company,  12  W.  R.  290  ;  and  see 
Motley  V.  Downman,  3  My.  & 
Cr.  1. 

So  in  the  cases  of  bottles  or 
casks  of  wine  stamped  as  being 
the  growth  of  a  celebrated  vine- 
yard, of  cheese  marked  as  the  pro- 
duce of  a  famous  dairy,  or  of  hops 
stamped  as  coming  from  a  well- 
known  hop-garden  in  Kent  or 
Surrey,  no  protection  would  be 
given  to  the  sellers  of  such  goods 
if  they  were  not  really  the  produce 
of  the  places  from  which  they  pur- 
ported to  come.  Per  Lord  Oaw- 
worih  in  Leather  Cloth  Company  r. 
American  Leather  Cloth  Company, 
11  Ho.  Lo.  Ca.  538. 

It  has  been  held,  however,  that 
the  vendor  of  quack  medicines,  as 


in  the  case  of  HoUoway's  piUs,  is 
entitled  to  be  protected  in  the  use 
of  his  trade-mark,  although  in 
puffing  off  his  articles  he  may  use 
language  not  altogether  consisteiit 
with  truth,  as,  for  instance,  that 
his  pills  will  cure  all  the  diseases 
in  the  world,  that  they  have  been 
recommended  by  the  facultj,  and 
that  the  vendor  is  a  profe^r. 
Hollotoay  v.  Holhway,  15  Bear. 
209.  See  also  Perry  v.  Tm^ 
6  Beav.  66  ;  Oout  v.  Akplogu,  ib. 
69  n. 

The  Court  of  Chanoeiy,  mm^ 
over,  will  only  interfere  in  cases  of 
mischief  heing  done  to  property  by 
the  fraudulent  misuse  of  the  name 
of  another,  by  which  his  profits 
are  diminished  ;  it  will  not  do  so, 
although  a  person's  name  may  be 
made  use  of  in  order  to  deceive  the 
public,  even  if  it  be  in  a  manner 
calculated  to  do  him  in  j  aiy .  Thns 
in  Clark  v.  Freeman,  11  Beav.  112, 
Lord  Langdale,  M.R.,  refused  to 
grant  an  injunction  to  prevent  a 
chemist  from  selling  a  quack  medi- 
cine, under  a  false  and  colourable 
representation  that  it  was  the 
medicine  of  the  plaintiff.  Sir  James 
Clark,  an  eminent  physician. "  I  am 
veiy  much  inclined,'*  said  his  Ho- 
nour, ''  to  think  this  is  an  attempt 
to  impute  to  a  gentleman  of  high 
position  and  character,  that  he 
is  somehow  concerned  in  vending 
quack  medicines  ;  then,  no  donbt 
it  is  a  serious  injury  to  him  in  the 
.way  of  slander ;  and  it  may  also  be 
an  injury  to  the  public,  who  may 
be  induced,  by  reason  of  the  sanc- 
tion of  the  plaintiff's  name^  to 
adopt  as  a  remedy  a  medicine  whidi 
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may  be  in  the  highest  degree  pre- 
jndiciaL  Thig,  I  conceiye,  would 
be  in  the  nature  of  a  public  offence. 
Now  if  this  Court  had  jurisdiction 
in  cases  of  this  kind,  you  must 
first  establish  the  offence  at  law. 
A  judge  sitting  here  cannot  decide 
it.  If  after  that  has  been  done, 
you  find  that  an  injury  is  thereby 
done  to  the  plaintiff's  property, 
or  to  his  means  of  subsistence  or 
of  gaining  a  liyelihood,  I  will  not 
say  that  in  such  a  case  the  Court 
might  not  interfere  by  injunction. 
. . .  .If  Sir  James  had  been  in  the 
habU  of  manufacturing  and  eeUing 
pillsy  it  would  be  very  like  the 
other  cases  in  which  the  Court 
has  interfered  for  the  protection  of 
property  r 

Upon  the  same  principle  the 
Court  will  not  grant  an  injunction 
to  restrain  the  issue  of  goods  bear- 
ing labels  containing  a  false  repre- 
sentation, when  such  falsehood  is 
not  an  infringement  of  any  right 
Tested  in  the  plaintiff.  See  Batty 
V.  Hill,  1  Hem.  &  Mill.  264.  There 
the  defendant,  a  person  who  had 
not  obtained  a  prize  medal  awarded 
by  the  Commissioners  of  the  Inter- 
national Exhibition,  issued  his 
goods  with  labels  affixed  to  them 
bearing  the  words  "  Prize  medal, 
1862."  Afterwards  the  plaintiff  ob- 
tained such  a  medal.  Sir  W.  Page 
Wood,  however,  refused  to  grant  an 
injunction  against  the  defendant. 

Since  this  judgment  was  de- 
livered, and  partly  in  consequence 
of  it,  a  special  Act  of  Parliament 
(26  <Sr27  Vict.  c.  119)  was  passed 
for  the  prevention  of  this  par- 
ticular fraud. 


As  incident  to  the  injunction  to 
restrain  the  use  of  trade-marks, 
the  plaintiff  is  ordinarily  entitled 
to  an  account  of  the  profits  which 
the  defendant  has  made  by  such  use 
(Seton  on  Decrees,  vol.  2,  p.  916), 
even  although  the  defendant  may 
not  have  known  to  whom  the  trade- 
marks belonged  {Carter  v.  CarliUy 
81  Beav.  292,298);  but  where  the 
trade-mark  has  been  used  in  igno- 
rance of  its  belonging  to  any  one 
the  plaintiff  will  not  be  entitled  to 
any  account  of  profits  {Moet  v. 
Couston,  33  Beav.  578),  except  in 
respect  of  any  user  after  the  de- 
fendant became  aware  of  the  prior 
ownership.  Edeleten  v.  Edeleten, 
1  De.  G.  Jo.  &  Sm.  199. 

Where  a  decree  has  been  made 
directing  the  defendant  to  account 
for  all  goods  sold  by  him  with  a 
particular  stamp  thereon,  he  is 
compellable  to  disclose  the  names 
of  all  persons  to  whom  he  has  sold 
any  such  goods ;  and  if  he  be  un- 
able to  give  such  information  pre- 
cisely, he  may  then  (but  not  other- 
wise) be  required  to  disclose  the 
names  of  all  persons  to  whom  he 
has  sold  any  goods  which  he  will 
not  swear  positively  were  un- 
stamped. Leather  Cloth  Company 
V.  Hirechfeld,  1  Hem.  &  Mill, 
295. 

Sometimes  the  plaintiffs  may  be 
put  to  their  election  either  to  have 
an  account  taken  of  the  profits 
made  by  the  defendants  using  their 
trade-mark,  or  an  account  of  what 
damages  had  accrued  to  them  by 
such  user.  Leather  Cloth  Company 
V.  Hirechfeld,  1  Law  Bep.  Eq. 
299,  301. 
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On  an  inqniry  whether  any  and 
what  damage  has  accrued  to  the 
plaintifiB  from  the  unlawful  use  by 
the  defendant  of  their«trade-mark, 
the  onuB  lies  on  the  plaintiffs  of 
proving  some  special  damage  by 
loss  of  custom  or  otherwise,  and  it 
will  be  intended  in  the  absence  of 
evidence  that  the  amount  of  goods 
sold  by  the  defendant  under  the 
fraudulent  trade-mark  would  have 
been  sold  by  the  plaintiffs  but  for 
the  defendant's  unlawful  use  of  the 
plaintiffs'  mark.  Leather  'Cloth 
Company  v.  Hvrschfeld^  1  Law 
Rep.  Eq.  299. 

As  a  general  rule  in  these  cases, 
the  Court  of  Chancery  will  make 
the  costs  follow  the  result;  because, 
however  doubtful  the  title  to  a 
trade-mark  may  be,  or  however 
proper  it  may  be  to  dispute  it,  it  is 
but  fair  thftt  the  party  who  really 
has  the  rightshould  be  re-imbursed, 
as  far  as  giving  him  the  costs  of 
the  suit  can  reimburse  him.  Per 
Lord  Cottenham,  C,  in  Millington 
V.  Fox,  8  My.  &  Cr.  353.  And  see 
Edelstm  v.  JSdelsien,  1  De  G.  Jo. 
&  Sm.  185.  There  is,  however, 
another  object  which  the  Court 
must  keep  in  view,  namely,  to  re- 
press unnecessary  litigation,  and 
to  keep  litigation  within  those 
bounds  which  are  essential  to 
enable  the  parties  to  vindicate 
and  establish  their  rights.  3  My. 
&  Cr.  353.  Hence,  if  before  the 
bill  is  filed,  the  defendant  offers 
to  concede  everything  which  the 
plaintiff  seeks,  the  plaintiff  is  not 
justified  in  filing  a  bill,  or  if  he 
does  the  same  after  a  bill  has  been 
filed,  the  plaintiff  ought  not  to 


apply  ex  parte  for  an  injunction, 
or  if  he  has  obtained  an  order  for 
it,  he  should  not  draw  up  snch 
order.    lb.  353,  354. 

If  after  an  injunction  has  been 
obtained  on  motion  to  restrain  the 
use  of  a  trade-mark,  the  defendant 
offers  to  consent  to  a  perpetual  in- 
junction and  to  pay  the  ooste  up  to 
the  time  when  the  offer  was  made^ 
all  subsequent  costs  will  be  thrown 
on  the  plaintiff  {MUHnglon  v.  Fozy 
3  My.  &  Cr.  338,  853 :  and  see 
Nunn  V.  D'Albuquerpte,  34  Bear, 
595) ;  but  if  the  defendant  makes 
no  offer  to  pay  the  costs,  the  plain- 
tiff is  entitled  to  bring  on  the  caose 
to  a  hearing  for  his  costs.  Burgess 
V.  Hills,  26  Beav,  244 :  The  Col 
lifts  Company  v.  Walker,  7.  W.  R. 
222  (V.  C.  K.). 

Where,  however,  both  parties 
are  wrong,  the  plaintiff  insisting 
upon  too  much  and  the  defendant 
offering  too  little,  both  parties  will 
be  left  to  pay  their  own  oosti  See 
Most  V.  Cousion,  33  Beav.  578. 
There  a  plaintiff,  who  was  only 
entitled  to  an  injunction  and  costs, 
insisted  also  on  an  account  l%e 
defendant  offered  to  submit  to  the 
injunction  without  costs.  The 
plaintiff  having  brought  bis  caose 
to  a  hearing,  it  was  held  by  & 
John  Bomilly,  M.  B.,  that  both 
parties  were  wrong,  and  gave  no 
costs  to  either  side. 

In  Pierce  v.  Franke,  15  LJ. 
(Ch.)  122  ;  10  Jur.  25,  26,  the 
bill  alleged  that  the  defendant 
sold  brushes  on  which  the  trade- 
mark of  the  plaintiff  was  stamped, 
and  prayed  for  an  account  and  an 
injunction.    The  defendant  by  his 
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answer  stated,  that  he  had  sold 
snch  brushes  on  two  occasions 
only,  when  he  beliered  that  he  had 
sold  them  to  agents  of  the  plaintiff; 
that  he  had  no  intention  to  sell 
them  without  the  leave  or  to  the 
injury  of  the  plaintiff ;  and  that  if 
the  plaintiff  had  made  any  appli- 
cation to  him,  he  would  have  un- 
dertal^en  never  to  stamp  any  more 
articles  with  the  plaintiff's  trade- 
marks. The  plaintiff  set  the  cause 
down  on  the  answer  of  the  de- 
fendant, without  entering  into  evi- 
dence ;  and,  waiving  the  account, 
asked  for  a  perpetual  injunction. 
It  was  held  by  Sir  J,  L.  Knight- 
Bruce^  V.  C,  that  there  had  not 
been  any  unnecessary  litigation  on 
the  part  of  the  plaintiff,  and  that 
he  was  entitled  to  a  perpetual  in- 
junction and  the  costs  of  the  suit, 
except  so  far  as  they  had  been  in- 
creased, if  at  all,  by  an  allegation 
in  OtiQ  bill  of  certain  marks  being 
private  marks.  See  also  Burgess  v. 
Haiely,  26  Beav.  249. 

In  dealing  with  costs,  the  Court 
will  not  take  notice  of  negotia- 
tions antecedent  to  a  suit  (save  in 
cases  of  bad  &ith),  unless  they 
amount  to  a  release,  or  binding 
agreement,  with  respect  to  the 
cause  of  action.  Per  Lord  West- 
httry,  C,  in  Edelstm  v.  Edelsien^  1 
De  G.  Jo.  &  Sm.  203. 

As  to  costs  where  the  plaintiff 
has  been  successful  in  an  action 
at  law,  see  Badgers  v.  NowilU  6 
Hare,  325  ;  Farina  v.  Silverhch^  4 
1L&3. 650. 

Rights  of  third  parties  with  re- 
sped   to  goods  having  fravdulent 


trade-marhs  upon  them. — ^A  person 
with  whom  goods  having  coun- 
terfeit trade-marks  are  deposited 
will  be  justified  in  retaining  them 
if  lie  has  notice  of  the  fraud,  and 
that  an  application  for  an  injunc- 
tion is  about  to  be  made  to  the 
Court.  See  Hunt  v.  Maniere,  34 
Beav.  157.  There  spurious  cham- 
pagne, having  a  counterfeit  brand, 
was  deposited  with  wharfingers, 
who  having  notice  of  the  fraud, 
and  that  an  injunction  was  about 
to  be  applied  for,  refused  to  deli- 
ver it  over  to  the  holder  of  the 
dock  warrants.  Sir  John  Bomilly^ 
M.  E.,  upon  bill  being  filed,  re- 
strained an  action  for  damages  for 
non-delivery,  commenced  by  the 
holder  of  warrants  against  the 
wharfingers. 

Persons  making  an  advance  hond 
fide^  without  notice,  upon  the  secu- 
rity of  goods  having  a  counterfeit 
trade-mark,  will  be  entitled  to  the 
goods  upon  the  removal  of  the 
counterfeit  trade-marks.  See  Pon- 
sardin  v.  Peto,  Ex  parte  Uziellij 
33  Beav.  642.  There  champagne, 
marked  with  a  counterfeit  of  the 
plaintiff's  brand,  "Veuve  Cliquot, 
Ponsardin  &  Co.,"  had  been  im- 
ported into  this  country,  and  Uzi- 
elli  had  made  hond  fide  advances 
thereon  on  the  security  of  the 
dock  warrants.  An  injunction 
having  been  granted  to  restrain 
the  dock  company  parting  with  it, 
Sir  John  Bomillg^  M.  £.,  on  the 
application  of  Uzielli,  ordered  the 
wine  to  be  delivered  to  him  on  the 
counterfeit  brands  being  removed, 
but  made  him  pay  the  costs  of  the 
application.    And  it  was  held  also 
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that  the  priority  of  the  charges  on 
the  wine  were,  first,  the  expenses 
of  the  dock  company  ;  secondly, 
Uzielli's  claim  ;  and,  thirdly,  the 
plaintiff's  costs  of  the  snit 

On  breach  of  an  injunction 
against  the  use  of  a  trade-mark, 
the  defendant  will  be  liable  to  be 
committed  for  contempt  of  Conrt, 
even  although  in  the  case  of  such 
breach  by  a  firm  all  the  partners 
jare  not  before  the  Court  {Rodgers 
T.  Notvtll,  3  De  Gex,  Mac  &  G. 
614),  and  in  order  to  depriye  the 
party  who  has  obtained  the  in- 
junction of  the  right  to  move  for 
committal  upon  the  breach  of  it, 
there  must  be  a  case  made  out 
almost  amounting  to  such  a  licence 
to  the  party  enjoined  to  do  the 
act  enjoined  against,  as  would  en- 
title him  to  maintain  a  bill  against 
others  for  doing  that  act.  In  fact, 
the  party  enjoined  against  must, 
it  seems,  show  such  acquiescence 
as  would  be  sufficient  to  create 
a  new  right  in  him.  Tb,  619,  per 
Turner^  L.  J. 

Additional  jurisdiction  conferred 
upon  courts  of  Jaw  and  equity^  hy 
ihe  Merchandise  Marks  Act^  1862. — 
Additional  jurisdiction  is  conferred 
upon  the  courts  of  law  and  equity 
by  the  Merchandise  Marks  Act, 
1862,  which  enacts  that  "in  every 
case,  in  any  suit  at  law  or  in  equity 
against  any  person  for  forging  or 
counterfeiting  any  trade-mark,  to 
any  chattel  or  article,  or  for  sell- 
ing, exposing  for  sale,  or  uttering 
any  chattel  or  article  with  any 
trade-mark  falsely  or  wrongly  ap- 
plied thereto,  or  with  any  forged 


or  counterfeit  trade-mark  applied 
thereto,  or  for  preventing  the  re- 
petition or  continuance  of  any 
such  vrrongful  act,  or  the  commit- 
tal of  any  similar  act,  in  which 
the  plaintiff  shall  obtain  a  judg- 
ment or  decree  against  the  defen- 
dant, the  Court  shall  hare  power 
to  direct  eyery  such  chattel  and 
article  to  be  destroyed,  or  other- 
wise  disposed  of;  and  in  every 
such  suit  in  a  court  of  law,  the 
Court  shall  or  may,  upon  giving 
judgment  for  the  plaintiff,  award 
a  writ  of  injunction  or  injnnc- 
Hions  to  the  defendant^  command- 
ing him  to  forbear  from  commit- 
ting, and  not  by  himself  or  other- 
wise to  repeat  or  commit  any 
offence  or  wrongful  act  of  the  like 
nature  as  that  of  which  he  shall 
or  may  have  been  convicted  by 
such  judgment,  and  any  disobe- 
dience of  any  such  writ  of  injunc- 
tion or  injunctions  shall  be  pun- 
ished as  a  contempt  of  Court;  and 
in  every  such  suit  at  law,  or  in 
equity,  it  shall  be  lawful  for  the 
Court,  or  a  judge  thereof,  to  make 
such  order  as  such  Court  or  judge 
shall  think  fit  for  the  inspection  of 
every  or  any  manufacture  or  pro- 
cess carried  on  by  the  defendant, 
in  which  any  such  forged  or  coun- 
terfeit trade-mark,  or  any  such 
trade-mark  as  aforesaid,  shall  be 
alleged  to  be  used  or  applied  as 
aforesaid,  and  of  every  or  any 
chattel,  article,  and  thing  in  the 
possession  or  power  of  the  defen- 
dant alleged  to  have  thereon  or 
in  any  way  attached  thereto  any 
forged  or  counterfeit  trade-mark, 
w  any  trade-mark  fiEdsely  or  wrong- 
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fully  applied,  and  every  or  any 
instrament  in  the  possession  or 
power  of  the  defendant  used  or 
intended  to  be  or  capable  of  being 
used  for  producing  or  making  any 
forged  or  counterfeit  trade-mark, 
or  trade-mark  alleged  to  be  forged, 
or  counterfeit,  or  for  falsely  or 
wrongfully  applying  any  trade- 
mark ;  and  any  person  who  shall 
refuse  or  neglect  to  obey  any  such 
order,  shall  be  guilty  of  a  contempt 
of  Court."  25  &  26  Vict.  c.  88, 
sect.  21. 

Piracy  of  trade-maria,  how  far 
(m  indictable  offence  at  common  law, 
— The  printing  and  using  of  labels, 
being  *the  trade-marks  of  another 
person,  will  not  amount  to  forgery. 
See  Regina  v.  John  Smithy  Dears. 
&  BeU,  C.  C.  R.  566.  There  it 
appeared  that  one  Berwick,  the 
prosecutor,  sold  powders,  called 
"  Berwick's  Baking  Powders,"  and 
**  Berwick's  Egg  Powders,"  which 
powders  he  inrariably  sold  in 
packets  wrapped  up  in  printed 
papers.  Smith  procured  10,000 
wrappers  to  be  printed  similar, 
with  some  exceptions,  to  Berwick's 
wrappers.  In  these  wrappers 
Smith  inclosed  powders  of  his 
own  which  he  sold  for  Berwick's 
powders ;  Smith  was  indicted  for 
the  forgery  and  uttering  of  these 
wrappers,  and  was  convicted,  the 
jury  finding  that  the  wrappers  so 
far  resembled  Berwick's  as  to  de- 
ceive persons  of  ordinary  observa- 
tion, and  to  make  them  believe 
them  to  be  Berwick's,  and  that 
they  were  procured  and  used  by 
the  prisoner  with  intent  to  defraud. 


It  was  held,  however,  by  the  Court 
of  Criminal  Appeal,  that  the  con- 
viction was  wrong.  •  "  I  agree," 
said  WilUs^  J.,  "  in  the  definition 
of  forgery  at  common  law,  that  it 
is  the  forging  of  a  false  document 
to  represent  a  genuine  document. 
That  does  not  apply  here,  and  it  is 
quite  absurd  to  suppose  that  the 
prisoner  was  guilty  of  10,000 
forgeries  as  seen  as  he  get  these 
wrappers  from  the  printer  ;  and  if 
he  had  distributed  them  over  the 
whole  earth,  and  done  no  more,  he 
would  have  committed  no  ofPence. 
The  fraud  consists  in  putting  in- 
side the  wrappers  powder  which  is 
net  genuine,  and  selling  that  If 
the  prisoner  had  had  100  genuine 
wrappers  and  100  net  genuine, 
and  had  put  genuine  pOwder  into 
the  spurious  wrappers,  and  spurious 
powder  into  the  genuine  wrappers, 
he  would  net  have  been  guilty  of 
forgery.  This  is  not  one  of  two 
different  kinds  of  instruments 
which  may  be  made  the  subject  ct 
forgery.  It  is  net  made  the  sub- 
ject of  forgery,  simply  by  reason 
of  the  assertion  of  that  which  is 
false.  In  cases  like  the  present 
the  remedy  is  well  known :  the 
prosecutor  may,  if  he  pleases,  file 
a  bill  in  equity  to  restrain  the 
defendant  from  using  the  wrapper, 
or  he  may  bring  an  action  at  law 
for  damages,  or  he  may  indict  him 
for  obtaining  money  under  false 
pretences  ;  but  it  would  be  strain- 
ing the  law  to  held  that  this  was  a 
forgery." 


Criminal  procedure  under  Mer^ 
Q  Q 
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chandise  MiirJcs  AcU  1862,  with 
regard  to  trade-marks. — Recently 
the  legislature  has  made  the  fraa* 
dulent  marking  of  merchandise 
a  criminal  offence  by  the  Mer- 
chandise Marks  Act,  1862,  (25 
4k  26  Vict.  c.  88).  By  this  Act 
forging  a  trade-mark,  falsely  oip- 
plying  any  trade-mark  with  intent 
to  defraud  (sect  1),  applying  a 
forged  trade-mark  to  any  thing  in 
or  with  which  any  article  is  sold 
or  intended  to  be  sold  (sect.  2)  is 
made  a  misdemeanor.  Every  per- 
son selling  articles  with  trade- 
marks known  to  be  forged  or  false, 
is  to  be  liable  to  a  penalty  equal  to 
the  yalue  of  the  article  sold,  and  a 
sum  not  exceeding  £5  nor  less 
than  lOs.  (sect.  4),  additions  to 
and  alterations  of  trade-marks 
made  with  intent  to  defraud,  to  be 
deemed  forgeries  (sect.  6),  and  any 
person  who  after  the  3l8t  of  De- 
cember, 1863,  shall  have  sold  an 
article  having  a  false  trade-mark 
is  bound  to  give  information  where 
he  procured  it.  With  power  to 
justices  to  summon  parties  refus- 
ing to  give  information  (sect.  6), 
persons  marking  any  false  indica- 
tion of  quantity  upon  any  article 
with  intent  to  defraud  (sect.  7),  or 
knowingly  selling  or  exposing  for 
sale  articles  so  marked  (sect  8) 
are  rendered  liable  to  penalties. 

There  are  other  provisions  with 
regard  to  proceedings  under  the 
Act  (sects.  10  &  11),  persons  aid- 
ing in  the  commission  of  the 
offences  thereunder  (sect.  13), 
punishments  (sect.  14),  recovery  of 
penalties  (sect.  16),  summary  pro- 
ceedings before  justices  (sect.  16), 


the  mode  of  accounting  for  penal- 
ties (sect.  17),  and  the  limitation  of 
actions  or  proceedings  under  the 
Act  (sect.  18).  Afleir  31st  Dec, 
1863,  the  vendor  of  an  article  with 
a  trade-mark  is  to  be  deemed  to 
contract  that  the  mark  is  genuine, 
unless  the  contrary  is  expressed  in 
writing  delivered  to  and  accepted 
by  the  vendee  (sect.  19),  and  the 
vendor  of  an  article  with  desoip- 
tion  upon  it  is  likewise  to  be 
deemed  to  contract  that  the  de- 
scription is  true,  unless  the  con- 
trary is  expressed  in  writing  de- 
livered to  and  accepted  by  the 
vendee  (sect.  20).  PeraonsaggrieFed 
by  forgeries  or  counterfeits  of  any 
trade^marks  may  recover  damages 
against  the  guilty  parties  (sect.  22), 
and  a  defendant  obtaining  averdict 
is  to  have  a  full  indemnity  for 
costs  (sect.  23).  A  plaintiff  suing 
for  a  penalty  may  in  certain  cases 
be  compelled  to  give  secnrity  for 
costs  (sect.  24).  The  Act  is  not 
to  affect  the  Corporation  of  the 
Cutlers  of  Hallamshire,  nor  tore- 
peal  59  Geo.  3,  c.  7,  intituled, "  An 
Act  to  regulate  the  Cutlery  Trade 
of  England,"  sect.  25.  See  The 
Merchandise  Marks'  Act,  1862, 
with  notes  by  R)land. 

Merchandise  Marks  Acts  does  not 
affect  former,  legal  and  epMbk 
remedies. — ^The  provisions  in  this 
Act  contained,  of  or  concerning  any 
acty  or  any  proceeding,  judgment, 
or  conviction,  for  any  act  Uiereby 
declared  to  be  a  misdemeanor  or 
offence,  shall  not  nor  shall  any  of 
them  take  away,  diminish,  or 
prejudicially  affect  any  suit,  i»o- 
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cess  or  proceeding,  right  6r  remedy 
which  any  person  aggrieyed  by 
snch  act  may  be  entitled  to  at  law, 
in  equity,  or  otherwise,  and  shall 
not  nor  shall  any  of  them  exempt 
or  excuse  any  person  from  answer- 
ing or  making  discovery,  upon 
examination  as  a  witness  or  upon 
interrogatories  or  otherwise,  in  any 
suit  or  other  civil  proceeding: 
Provided  always,  that  no  evidence, 
statement,  or  discovery,  which  any 
person  shall  be  compelled  to  give 
or  make  shall  be  admissible  in 


evidence  against  such  person  in 
support  of  any  indictment  for  a 
misdemeanor  at  common  law,  or 
otherwise,  or  of  any  proceeding 
under  the  provisions  of  this  Act, 
25  &  26  Vict  c.  88,  s.  11. 

A  bandonmmt  of  right  to  a  trade- 
mark.— A  person  may  abandon  his 
exclusive  right  to  a  trade-mark,  as 
for  instance  by  dismissing  a  bill 
filed  in  Chancery  to  enforce  his 
exclusive  right  to  use  it.  Browne  v. 
Freemauy  12  W.  R:(V.C.W.)  305. 
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nil  Term,  7  &  8  Geo.  IV.  1827. 

[REPOBTED  6  BABN.  &  CBESS.  860.] 

Sale  of  Pebsonaltt. — ^Pbopebtt  in,  as  distinguished  from 

POSSESSION. — ^WhEN  it   PASSES  TO   PUBCHASER.] A,,  OU  the  ith 

of  January,  agreed  to  sell  to  B.  a  stack  of  hay  for  the  sum  of 
£145,  to  be  paid  on  the  ith  of  February,  the  same  to  he  allowed 
to  stand  on  A.'s  premises  until  tlie  1st  of  May.  B.  stipulated  that 
the  hay  should  not  be  cut  until  it  was  paid  for.  Held,  that  this 
was  a  contract  for  an  immediate  and  not  a  future  sale ;  and  that 
the  property  in  the  hay  passed  by  it  immediately  to  the  vendee  ; 
and  that  the  same  having  been  subsequently  destroyed  by  fire,  the 
loss  fell  upon  him. 

Assumpsit  to  recover  back  £\ih  paid  by  the  plaintiff  to  the  de- 
fendant's use.  The  declaration  contained  counts  for  money  had 
and  received,  and  the  other  comnion  counts.  Plea,  general  issue, 
with  a  notice  of  set-off  for  goods  sold  and  delivered,  and  bargained 
and  sold.  At  the  trial,  before  Abbott,  C.J.,  at  the  London  sittings 
after  Hilary  Term,  1826,  a  verdict  was  found  for  the  plaintiff  for 
£\ib,  subject  to  the  opinion  of  this  Court  on  the  following  case  :— 

On  the  4th  of  January,  1825,  the  plaintiff  bought  of  the  de- 
fendant a  stack  of  hay  belonging  to  the  defendant,  and  then  stand- 
ing in  a  field  belonging  to  the  defendant's  brother.  The  note, 
signed  by  the  defendant  and  delivered  to  the  plaintiff,  was  in  these 
words :  "  I  have  this  day  agreed  to  sell  James  Tarling  a  stack  of 
hay,  standing  in  Canonbury  Field,  Islington,  at  the  sum  of  one 
hundred  and  forty-five  pounds,  the  same  to  be  paid  on  the  4th  day 
of  February  next,  and  to  be  allowed  to  stand  on  the  premises  until 
the  1st  day  of  May  next,"    And  the  following  note  was  signed  by 
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the  plaintiff,  and  delivered  to  the  defendant:  "I  have  this  day 
agreed  to  buy  of  Mr.  John  Baxter  a  stack  of  hay,  standing  iu 
Canonbory  Field,  Islington,  at  the  sum  of  ;£145,  the  same  to  be 
paid  on  the  4th  day  of  February  next,  and  to  be  allowed  to  stand 
on  the  premises  until  the  first  day  of  May  next,  the  same  hay  not 
to  be  cut  until  paid  for.  January  4th,  1825."  At  the  meeting  at 
which  the  notes  were  signed,  but  after  the  signature  thereof,  the 
defendant  said  to  the  plaintiff,  "  You  will  particularly  oblige  me  by 
giving  me  a  bill  for  the  amount  of  the  hay."  The  plaintiff  rather 
objected.  The  defendant's  brother,  S.  Baxter,  on  the  8th  of  the 
same  month  of  January,  took  a  bill  of  exchange  for  £145  to  the 
plaintiff,  drawn  upon  him  by  the  defendant,  dated  the  4th  of 
January,  1825,  payable  one  month  after  date,  which  the  plaintiff 
accepted.  The  defendant  afterwards  indorsed  it  to  George  Baxter, 
and  the  plaintiff  paid  it  to  one  Taylor,  the  holder,  when  it  became 
due.  The  stack  of  hay  remained  on  the  same  field  entire  imtil  the 
20th  of  January,  1825,  when  it  was  accidentally  whoUy  consumed 
by  fire,  without  any  fault  or  neglect  of  either  party. 

A  few  days  after  the  fire,  the  plaintiff  applied  to  the  defendant 
to  know  what  he  meant  to  do  when  the  bill  became  due.  The  de- 
fendant said,  "  I  have  paid  it  away,  and  you  must  take  it  up  to  be 
sure ;  I  have  nothing  to  do  with  it ;  why  did  you  not  remove  the 
hay  ? "  The  plaintiff  said  *'  he  could  not,  because  there  was  a 
memorandum '  that  it  should  not  be  removed  until  the  bill  was 
paid.'  Would  you  have  suffered  it  to  have  been  removed  ?"  And 
the  defendant  said,  *'  Certainly  not."  The  defendant's  set-off  was 
for  the  price  of  the  hay  agreed  to  be  sold  as  aforesaid.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  plaintiff,  under 
the  circumstances,  was  entitled  to  recover  the  sum  of  £145,  or  any 
part  thereof. 

Chitty  for  the  plaintiff. — The  loss  in  this  case  must  fall  upon  the 
defendant.  There  is  a  difference  between  the  two  contracts  :  the 
one  contains  a  stipulation  not  in  the  other,  that  the  hay  was  not 
to  be  cut  till  paid  for.  Now  if  that  be  a  material  part  of  the  con- 
tract, then  there  was  no  one  suflScient  contract  in  writing  to  satisfy 
the  Statute  of  Frauds ;  but  assuming  that  there  was  a  complete  con- 
tract of  sale  without  the  stipulation,  and  that  the  plaintiff  thereby 
consented  to  waive  a  right  which  he  otherwise  would  have  had,  still 
the  property  in  the  hay  had  not  passed  to  the  vendee,  because 
this  was  a  sale  upon  credit,  and  the  vendee  was  not  entitled  to 
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have  possession  of  the  goods  until  the  credit  expired :  and,  if  so, 
the  property  did  not  vest  in  him  until  the  credit  expired. 

Holroydy  J. — In  Comyn's  Dig.  tit  Agreement  (B.  3),  it  is  laid 
down,  ^'  that  if  a  sale  be  of  goods  for  such  a  price,  and  a  day  of 
payment  limited,  the  contract  will  be  good,  and  the  property  altered 
by  the  sale,  though  the  money  be  not  paid ;"  and  B.  10  H.  7  8  a, 
14  H.  8,  20  a,  and  Dyer,  30  a,  are  cited.  And  again,  "  If  A  sell 
a  horse  to  B.,  upon  condition  that  he  pay  £20  at  Christmas,  and 
afterwards  sell  it  to  D.,  the  sale  to  D.  is  void,  though  B.  afterwards 
do  not  pay;"  and  Plowden's  Com.  432  b.  is  cited,  and  the  reason 
there  given  is,  that  A.  at  the  time  of  the  second  contract  had  do 
interest  in,  nor  property,  nor  possession  of  the  horse,  nor  anything 
but  a  condition,  and  therefore  the  second  contract  was  merely 
void.  It  is  true  that  in  Noy's  Maxims,  p.  88,  it  is  laid  down,  that 
^*  if  I  sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid, 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered,  yet  the 
property  of  the  horse  is  by  the  bargain  in  the  bargainee  or  buyer; 
but  if  he  presently  tender  me  my  money,  and  I  refuse  it,  he  may 
take  the  horse  or  have  an  action  of  detinue."  But  that  relates 
clearly  to  the  case  of  a  ready-money  bargain.  In  GoodaU  v.  Skelton 
(2  H.  Black.  316),  A.  agreed  to  sell  goods  to  B.,  who  paid  a 
certain  sum  as  earnest.  The  goods  were  packed  in  cloth  furnished 
by  the  buyer,  and  deposited  in  a  building  belonging  to  the  seller 
until  the  buyer  should  send  for  them,  but  the  seller  declared  at 
the  same  time  that  they  should  not  be  carried  away  till  he  was 
paid.  It  was  held  that  the  seller  could  not  maintain  an  action  for 
goods  sold  and  delivered.  In  the  present  case  the  hay  was  to  re- 
main in  possession  of  the  seller,  and  not  to  be  cut  till  paid  for. 
This  is  distinguishable,  therefore,  from  Hinde  v.  Whiteh(mse(7 
East,  558),  where  sugars  in  the  King's  warehouse  were  held  to  pass 
to  the  buyer  by  the  contract  of  sale,  although  the  duties  were  not 
paid.  It  is  more  like  Tempest  v.  Fitzgerald  (3  B.  &  A.  680),  where 
the  purchaser  of  a  horse  for  ready-money  rode  the  horse,  and  re- 
quested that  it  might  remain  in  B.'s  possession  for  a  further  time, 
at  the  expiration  of  which  he  promised  to  fetch  it  away  and  pay  the 
price.  This  was  assented  to  by  the  seller,  and  it  was  held  that  the 
seller  could  not  recover  on  a  count  for  horses  bargained  and  sold, 
there  having  been  no  acceptance  of  the  horse  within  the  meaning 
of  the  Statute  of  Frauds. 

Bayley^  J. — It  is  quite  clear  that  the  loss  must  fall  upon  him  in 
whom  the  property  was  vested  at  the  time  when  it  was  destroyed 
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by  fire.  And  the  question  is  in  whom  the  property  in  this  hay  was 
vested. at  that  time.  By  the  note  of  the  contract  delivered  to  the 
plaintiff^  the  defendant  agreed  to  sell  the  plaintiff  a  stack  of  hay 
standing  in  Canonbury  Field  at  the  sum  of  £145^  the  same  to  be 
paid  for  on  the  4th  day  of  February  next,  and  to  be  allowed  to 
stand  on  the  premises  until  the  1st  day  of  May  next.  Now  this 
was  a  contract  for  an  immediate,  not  a  prospective  sale.  Then 
the  question  is,  in  whom  did  the  property  vest  by  virtue  of  this 
contract  ?  The  right  of  "property  and  the  right  of  possession  aflB 
distinct  from  each  other;  the  right. of  possession  may  be  in  one 
person,  the  right  of  property  in  another.  A  vendor  may  have  a 
qualified  right  to  retain  the  goods  unless  payment  is  duly  made, 
and  yet  the  property  in  those  goods  may  be  in  the  veuclee. 

The  fact  in  this  case,  that  the  .hay  was  not  to  be  paid  for  until 
a  future  period,  and  that  it  was  not  to  be  cut  until  it  was  paid  for, 
makes  no  difference,  provided  it  was  the  intention  of  the  parties 
that  the  vendee  should,  by  the  contract,  immediately  acquire  a 
right  of  property  in  the  goods,  and  the  vendor  a  right  of  property 
in  the  price. 

The  rule  of  law  is^  that  where  tJiereis  cm  immediate  sale,  and 
nothing  remains  to  he  done  by  the  vendor  as  between  him  and  the 
vendee,  the  property  in  the  thing  sold  vests  in  the  vendee,  and  then 
all  the  consequences  resulting  from  the  vesting  of  the  property 
follow,  one  of  which  is,  that  if  it  be  destroyed,  the  loss  falls  upon 
the  vendee.  The  note  of  the  buyer  imports  also  an  immediate, 
perfect,  absolute  agreement  of  sale.  It  seems  Xo  me  that  the  true 
construction  of  the  contract  is,  that  the  parties  intended  an  imme- 
diate sale ;  and  if  that  be  so,  the  property  vested  in  the  vendee, 
and  the  loss  must  fall  upon  him.  The  rule  for  entering  a  non- 
suit must  therefore  be  made  absolute. 

Holroyd,  J.— ^I  think  that  in  this  case  there  was  an  immediate 
sale  of  the  hay,  accompanied  with  a  stipulation  on  the  part  of  the 
vendee,  that  be  would  not  cut  it  till  a  given  period.  Now  in  the 
case  of  a  sale  of  goods,  if  nothing  remains  to  be  done  on  the  part 
of  the  seller,  as  between  him  and  the  buyer,  before  the  thing  pur- 
chased is  to  be  delivered,  the  property  ip  the  goods  immediately 
passes  to  the  buyer,  and  that  in  the  price  to  the  seller,  but  if  any 
act  remains  to  be  done  on  the  part  of  the  seller,  then  the  property 
does  not  pass  until  that  act  has  been  done.  I  am  of  opinion, 
therefore,  in  this  case,  not  only  that  the  property  immediately 
passed  to  the  buyer  by  contract,  but  that  the  seUer  thereby  imme- 
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diately  acquired  a  right  in  the  price  stipulated  to  be  paid  for  the 
goods,  although  that  was  not  to  be  paid  until  a  future  day.  The 
property  having  passed  to  the  vendee,  and  having  been  accidentally 
destroyed  before  the  day  of  payment,  the  loss  must  fall  upon  him. 

Littledale,  J.—  The  parties  on  the  4th  of  January  stipulated  for 
the  sale  and  purchase  of  a  stack  of  hay,  to  be  paid  for  in  a  month. 
Thus  the  case  would  have  stood,  but  for  the  note  of  the  contract 
delivered  to  the  buyer,  and  in  that  there  was  a  stipulation,  that 
the  purchaser  should  not  cut  until  the  money  was  paid,  but  the 
property  in  the  hay  had  already  passed  by  the  contract  of  sale  to 
the  purchaser,  and  the  latter  afterwards  merely  waived  his  right  to 
the  immediate  possession.  Then  the  property  having  passed  to 
the  buyer,  the  loss  must  fall  upon  him,  and  consequently,  this 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Bule  absolute. 


HANSON  AND  Ajnothek,  Assignees  of  WALLACE 
AND  HAWES,  BANKRtrpTS,  V.  MEYER 

Trin.  Term,  45  Geo.  III.  1806,  Tuesday,  July  %. 

[reported   6  EAST,  614.] 

Under  a  contract  ofeale,  whereby  the  vendee  agreed  to  purchase  aU 
the  starch  of  the  vendor,  then  lying  at  the  warehouse  of  a  third 
person,  at  so  much  per  cwt.,  by  bill  at  two  months,  which  starch 
was  in  papers,  but  the  exact  weight  not  then  ascertained,  but  vat 
to  be  ascertained  afterwards ;  and  fourteen  days  were  to  he 
allowed  for  the  delivery ;  and  the  vendor  gave  a  note  to  the 
vendee  addressed  to  the  warehouse-keeper,  directing  him  to  weigh 
and  deliver  to  the  vendee  all  his  starch :  held  that  under  thii 
contract  the  absolute  property  in  the  goods  did  not  vest  in  the 
vendee  before  the  weighing,  which  was  to  precede  the  delivery, 
and  to  ascertain  the  price  ;  and  that  part  of  the  starch  having 
been  weighed  and  delivered  to  the  vendee  by  his  direcHon,  the 
vendor  might,  notwithstanding  such  part  delivery,  upon  the  bank* 
rvptcy  of  the  vendee,  retain  the  reniainder,  which  stiU  coniinuti 
unweighed  in  the  warehouse  in  the  name  and  at  the  expense  of 
the  vendor. 
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This  was  an  action  of  trover  brought  to  recover  the  value  of 
33  cwt.  1  qr.  21  lb.  of  starch,  which  was  tried  before  Lord  Ellen- 
boroughy  C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  Term, 
1603,  when  there  was  a  verdict  for  the  defendant ;  and  a  motion 
being  made  for  a  new  trial,  which  was  argued  in  last  Michaelmas 
Term,  the  Court  by  consent  in  Hilary  Term  last  ordered  a  case 
to  be  made  of  the  facts  that  were  proved  at  the  trial,  which  are  as 
follows : — 

The  plaintifEs  are  assignees  of  J.  Wallace  and  W.  Hawes,  under 
a  commission  of  bankrupt  issued  against  them.  The  defendant 
is  a  merchant  in  London.  In  January,  1801,  the  bankrupts 
employed  Wright,  their  broker,  to  purchase  of  the  defendant  a 
quantity  of  starch,  about  four  tons,  belonging  to  the  defendant, 
and  which  was  then  lying  in  the  Bull  Poi-ters'  warehouse  in 
Seething  Lane ;  and  Wright  accordingly  purchased  the  starch  of 
the  defendant  at  £6  per  cwt.,  and  sent  to  the  bankrupts,  his  prin- 
cipals, the  following  note : — "  Dear  Sirs,  I  have  bought  that  small 
parcel  of  starch  which  you  saw  of  Mr.  James  Meyer  for  your 
account,  £6  per  cwt.  by  bill  at  two  months;  fourteen  days  for 
delivery  from  the  14th  instant.  January  15,  1801.  Yours,  etc., 
T.  Wright.  The  starch  lay  at  the  Bull  Porters.*'  The  broker 
purchased  for  the  bankrupts  all  Meyer's  starch  that  lay  there, 
more  or  less  whatever  it  was,  at  £6  per  hundredweight :  it  was  in 
papers :  the  weight  was  to  be  afterwards  ascertained  at  the  price 
aforesaid.  The  mode  of  delivery  is  as  foUows : — The  seUer  gives 
the  buyer  a  note  addressed  to  the  warehouse-keeper,  to  weigh  and 
deliver  the  goods  to  the  buyer.  This  note  is  taken  to  the  ware- 
house-keeper, and  is  his  authority  to  weigh  and  deliver  the  goods 
to  the  vendee.  The  following  note  was  given  by  the  defendant : — 
*^  To  the  Bull  Porters,  Seething  Lane.  Please  to  weigh  and 
deliver  to  Messrs.  Wallace  and  Hawes  all  my  starch.  January  17, 
1801.  Per  James  Meyer,  William  Elliott."  This  order  was 
lodged  by  the  bankrupts  at  the  Bull  Porters'  warehouse,  on  the 
21st  of  January,  1801,  on  which  day  the  bankrupts  required 
the  Bull  Porters  to  weigh  and  deliver  to  them  540  papers  of 
the  starch  which  weighed  .  .  .21  cwt.  1  qr.  6  lb. 
And  on  the  31st  of  January  .  .  250  9  „  1  „  20  „ 
And  on  the  2nd  of  February  .    400     15    „       1   „      4„ 
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At  which  respective  times  the  Bull  Porters,  in  consequence  of 
their  order,  weighed  and  delivered  the  same  to  the  bankrupts,  who 
immediately  removed  the  same :  the  residue  thereof  being  33  cwt. 
1  qr.  21  lb.  remained  at  the  Bull  Porters'  warehouse  till  the 
failure  of  Wallace  and  Hawes.  The  above  quantities  of  starch 
continued  at  the  Bull  Porters^  warehouse,  in  the  name  and  at  the 
expense  of  the  defendant,  till  they  were  weighed  and  delivered : 
and  the  residue  also  afterwards  continued  there  in  like  manner 
unweighed,  in  his  name,  and  charged  to  his  expense.  On  the 
8th  of  February,.  1801,  Wallace  and  Hawes  became  bankrupts. 
It  was  admitted  that  the  defendant, .  after  the  bankruptcy,  took 
away  the  remainder  of  the  starch  that  had  not  been  so  weighed. 
The  question  for  the  opinion  of  the  Com*t  was,  whether  tlie 
defendant  was  entitled  to  the  above  verdict  ?  If  the  Court  should 
be  of  opinion  that  he  was,  then  the  verdict  was  to  fitand :  if  nof, 
then  a  new  trial  was  to  be  granted  upon  such  terms  as  the  Couit 
should  direct. 

Humphreys '{or  the  plaintifis. — This  was  an  entire  contract 
which  could  not  be  severed-  or  apportioned,  and  therefore  upon 
the  delivery  of  any  part  of  the  starch  to  the  bankrupts,  the  pro- 
perty of  the  whole  became  vested  in  them.  It  was  not  a  contract 
for  so  majiy  cwt*  of  starch,  but  for  ail  the  defendant's  starch 
which  lay  at  the  Bull  Porters'  warehouse ;  the  weight  only  of 
which  was  to  be  afterwards  ascertained;  but  the  whole  was  to  he 
paid  for  by  one  bill.  And  there  is  the  more  reason  for  holding 
such  a  contract  to  be  entire,  because  the  price  of  the  whole  may 
be  governed  by  the  average  quality,  and  the  part  received  may  be 
the  worst :  or,  at  any  rate,  it  may  be  an  inducement  to  a  purchaser 
to  give  more  for  the  whole  than  he  would  for  a  part,  in  order  to 
withdraw  so  much  competition  out  of  the  market  After  the 
order  for  delivery  the  bankrupts  might  have  taken  the  whole  as 
well  as  a  part.  In  Bro.  Ab.  Apportionment,  pi.  7,  it  is  said,  that 
"  a  contract  cannot  be  severed  or  apportioned,  etc.,  because  it  is 
entire ;  and  if  it  be  destroyed  in  part,  it  is  destroyed  in  the 
whple."  Again,  Bro.  Contract,  pi.  34,  "  If  a  man  sell  a  lease  of 
land  and  certain  cloaths  for  £10,  the  contract  is  entire^  and  can- 
not be  severed ;  though  one  of  the  things  were  by  a  defeasible 
title,"  etc.  So  in  Hawkins  v.  Cardy  (1  Ld.  Raym.  360),  it  was 
ruled  that  a  bill  of  exchange^  being  one  entire  contract,  could  not 
be  apportioned  by  endorsement  so  as  to  make  the  drawer  liable 
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in  part  to  different  holders.  If  the  yendees  had  continued 
solvent,  and  after  taking  part  of  the  starch  a  fire  had  consumed 
the  remainder  in  the  warehouse,  they  would  still  have  been  liable; 
for  after  the  sale,  the  commodity  is  at  the  risk  of  the  vendee. 
Bro.  Abr.  Contract,  pi.  26.  Upon  the  same  principle,  if  goods 
purchased  are  to  be  paid  for  before  they  are  taken  away,  and 
afterwards  the  vendor  gives  the  vendee  liberty  to  take  away  a  pai*t 
without  payment,  that  would  dispense  with  the  condition  as  to 
the  remainder,  according  to  the  doctrine  in  Dumpor*8  case  (4  Co. 
119,  b.);  and  the  only  remedy  of  the  vendor  would  be  upon  the 
contract  for  the  value  of  the  goods  sold.  It  is  clear  from  the 
cases  of  Slubey  v.  Hey  ward  (2  H.  Black.  604),  and  Hammond  v. 
Anderson  (1  Bos.  &  P.  N.  C.  69),  that  after  a  part  delivery  there 
can  be  no  stopping  in  transitu,  which  is  decisive  as  to  the  pro- 
perty of  the  whole  being  absolutely  vested  in  the  vendee.  And 
yet  in  the  latter  case  the  vendor  put  in  his  claim  before  the  expi- 
ration of  fourteen  days,  during  which  time  the  goods  were  to 
remain  at  his  charge  in  the  wharfinger  s  warehouse.  The  only 
distinction  between  the  two  cases  is,  that  here  the  starch  was  to 
remain  in  the  warehoruse  at  the  expense  of  the  vendor  till  it  was 
weighed ;  but  that  was  merely  to  ascertain  the  price,  and  would 
not  alter  the  legal  property.  It  was  also  observed,  that  no  cases 
in  equity  had  occurred  which  applied  pointedly  to  the  present. 
Fawell  V.  Heelis  (Amb.  724)  was  mentioned  as  coming  nearest ; 
where  it  was  holden  that  a  vendor  of  an  estate  who  had  taken  a 
bond  for  the  consideration-money  had  no  lien  on  the  estate 
against  the  creditors  of  the  vendee,  for  whose  benefit  the  estate 
was  assigned;  and  here  the  vendor  had  relied  on  the  security 
of  a  bill  which  was  to  be  given  payable  at  a  future  day. 

Holroyd,  contrd,  after  observing  that  it  was  just  and  reasonable 
that  upon  every  sale  of  goods  the  vendor  should  either  receive  the 
stipulated  price,  or  should  have  power  to  retain  the  goods,  or  so 
much  of  them  as  were  not  absolutely  delivered  over  to  the  vendee 
upon  credit,  contended  first,  that  the  legal  property  of  so  much  of 
the  starch  as  remained  unweighed  in  the  warehouse  did  not  pass 
to  the  vendees  :  or,  2ndly,  if  it  did,  yet  the  vendor  retained  a  lien 
upon  it  for  the  stipulated  price  of  the  whole.  1st.  On  a  sale  of 
specific  goods  (and  these  may  be  taken  to  be  so,  being  a  specific 
quantity  of  starch,  though  the  amount  was  not  ascertained  at  the 
time  of  the  contract),  the  property  does  not  pass  except  upon  pay- 
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ment,  or  tender  of  payment  by  the  buyer,  or  where  the  time  of 
payment  is  by  consent  postponed  (2  Black.  Comm.  446,  7).  Now 
here,  by  the  terms  of  the  contract,  14  days  were  to  be  allowed  for 
the  delivery  on  the  one  hand,  and  on  the  other,  the  payment 
was  to  be  by  a  bill  at  two  months :  the  vendees,  therefore,  were 
not  bound  to  pay  for  the  starch  till  it  was  delivered,  nor  was  the 
vendor  bound  to  part  with  it  till  he  received  the  bill.  In  Knight 
V.  Hopper  (Skin.  647),  where  the  note  of  the  contract  of  sale  was 
to  this  purpose: — "Bought  by  Knight,  of  Hopper,  100  pieces  of 
muslin,  at  40«.  per  piece,  to  be  fetched  away  by  10  pieces  at  a 
time,  and  paid  for  as  taken  away,"  what  was  relied  upon  by  Holt, 
C.  J.,  as  altering  the  property  immediately  was,  that  the  pieces 
were  marked  and  sealed  by  the  vendee ;  and  there  too  the  price 
was  fixed ;  but  here  there  was  no  act  done  by  the  vendees  to  mark 
the  goods  as  their  own.  It  was  not  an  order  simply  to  deliver, 
but  to  "  weigh  and  deliver,"  the  weighing  was  to  precede  the  de- 
livery :  and  even  the  price  could  not  be  ascertained  till  they  were 
weighed;  so  that  till  then  it  could  not  be  known  whether  the 
vendees  would  pay  the  price  or  not ;  but  certainly  the  vendor  was 
not  bound  to  part  with  the  goods  till  he  had  a  bill  at  two  montLs 
for  the  ascertained  value.  In  a  case  {Anon.  12  Mod.  344)  where 
a  son  employed  his  father  to  buy  a  frame  for  him,  and  the  father 
purchased  it  in  his  own  name,  and  paid  part  of  the  money,  and 
gave  a  note  for  the  rest ;  Holt,  C.  J.,  held,  that  by  the  payment 
of  the  money  and  giving  the  note,  the  property  of  the  frame  was 
immediately  vested  in  the  father ;  and  that  the  bill  of  sale  which 
was  made  a  month  afterwards  to  the  son  did  not  divest  the  pro- 
perty out  of  the  father  and  vest  it  in  the  son ;  though  it  would 
have  vested  it  in  the  son  if  it  had  been  made  at  the  time  of  tlie 
sale.  And  he  added,  that  earnest  does  not  alter  the  property,  it 
only  binds  the  bargain ;  and  the  property  remains  in  the  vendor 
tUl  payment  or  delivery  of  the  goods.  In  2  Black.  Comm.  443,  it 
is  said  that  a  contract  executory,  as  if  two  agree  to  change  horses 
next  week,  vests  only  a  right,  and  their  reciprocal  property  in  each 
other's  horse  is  not  in  possession  but  in  action,  &c.,  for  a  contract 
executory  conveys  only  a  chose  in  action.  Here  then  till  the  goods 
were  weighed  and  the  price  ascertained,  and  the  bill  given  or  at 
least  tendered,  the  contract  remained  executory,  and  no  property 
passed;  but  each  only  had  his  remedy  upon  the  contract  on  failure 
of  performance  by  the  other.  2ndly.  At  any  rate  however,  if  the 
property  did  pass  to  the  vendee3i  the  vendor  had  a  lien  on  the 
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goods  for  the  price,  or  the  bill,  provided  the  vendees  had  remained 
solvent  and  capable  of  giving  such  a  security.  If  the  rest  of  the 
goods  had  remained  in  the  vendor's  own  possession,  there  could 
have  been  no  doubt  that  he  might  have  retained  any  part  for  the 
price  at  least  of  that  part.  If  one  ordered  a  hundred  pair  of  shoes 
of  a  shoemaker  at  so  much  a  pair  to  be  paid  for  by  a  bill;  though 
the  shoemaker  had  delivered  half,  yet  if  the  vendee  became  insol- 
vent the  tradesman  would  not  be  bound  to  deliver  the  remainder 
without  payment.  And  yet  the  insolvency  does  not  rescind  the 
contract ;  but  the  vendor  has  an  equitable  lien  for  the  price,  and 
this  lien  continues  notwithstanding  even  a  part  payment ,  as  in 
Hodgson  v.  Loy  (7  T.  R.  440,  6)  and  Feise  v.  Wray  (3  East,  93), 
where  part  payment  of  the  goods  was  holden  not  to  divest  the 
vendor's  right  to  stop  in  transitu ;  and  d  fortiori  it  cannot  divest 
his  lien  upon  the  goods  while  they  still  continue  in  his  possession ; 
for  Lord  Kenyon  himself  put  it  upon  that  ground ;  saying,  "  that 
the  right  of  the  vendor  to  stop  goods  in  transitu  in  case  of  the 
insolvency  of  the  vendee  was  a  kind  of  equitable  lien  adopted  by 
the  law  for  the  purposes  of  substantial  justice,  and  that  it  did  not 
proceed  on  the  ground  of  rescinding  the  contract.  Then  it  cannot 
vary  the  case  that  the  goods  here  were  in  the  hands  of  a  middle- 
man, for  they  remained  all  the  time  in  the  Bull  Porters*  warehouse, 
in  the  vendor's  name  and  at  his  expense.  In  the  cases  in  the  Com* 
mon  Pleas  there  was  a  severance  by  the  vendees  themselves  of  part 
of  the  goods  from  the  rest,  which  could  not  have  been  done  with- 
out a  possession  of  the  whole  by  them,  so  as  to  bar  the  vendor's 
right  of  stopping  any  part  as  in  transitu.  And  in  Hammond  v. 
Anderson  (1  Bos.  &  P.,  N.  R.  69)  there  was  this  further  material 
circumstance,  that  all  the  goods  had  been  weighed  out  to  the  ven- 
dee. But  cases  of  transitus  do  not  affect  the  question  of  lien,  which 
can  only  arise  when  the  goods  are  in  the  actual  or  constructive 
possession  of  the  vendor.  Liens  are  mutual ;  and  a  sale  is  only 
an  exchange  of  goods  for  money ;  but  if  a  delivery  of  part  of  the 
goods  contracted  for,  without  payment,  be  a  waiver  of  the  ven- 
dor's lien  for  the  price,  then  by  payment  of  part  of  the  money 
by  the  purchaser  he  would  waive  his  lien  on  the  remainder,  which 
might  be  recovered  from  him  by  action  without  a  delivery  of  the 
goods.  Suppose  an  exchange  of  two  horses  for  one,  would  a  de- 
livery of  one  of  these  two  preclude  the  owner's  lien  on  the  other 
till  the  delivery  of  the  one  horse  for  which  the  two  were  to  be  ex- 
changed ?   There  is  no  distinction  in  reason  between  an  exchange 
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of  goods  for  goods,  and  of  goods  for  money.  If  an  action  be 
brought  bj  a  vendee,  after  part  of  the  price  of  goods  paid,  be  must 
allege  that  he  paid  or  offered  to  pay  the  remainder.  The  principle 
is  general,  that  he  who  sues  another  for  a  breach  of  contract  most 
aver  performance,  or  what  is  equivalent  to  performance  on  hig  part; 
as  in  Morton  v.  Lamb  (7  T.  R.  125)  and  CaUonel  v.  Briggs  (Salk. 
112) ;  and  therefore  the  vendor  of  goods  has  a  lien  on  any  part  of 
them  for  the  price  of  the  whole ;  he  only  lessens  his  security  by 
delivering  up  any  part  before  payment.  Thus  in  Sodergren  v. 
Flight  and  Jennings,  before  Lord  KenyoUy  at  Guildhall  sittings 
after  Trin.  Term,  1796,  in  action  for  freight,  it  appeared  that  the 
plaintiff  was  the  captain  and  owner  of  a  Swedish  ship  freighted 
by  Schenling  and  Co.  for  London,  with  a  cargo  of  tar  and  iron 
consigned  to  Hippius,  a  merchant  in  London,  who  held  two  bills 
of  lading  for  the  same.  The  defendants,  in  December,  1795, 
before  the  arrival  of  the  ship,  purchased  all  the  tar  of  Hippius, 
and  gave  him  three  acceptances  for  the  value,  including  a  proper 
allowance  for  freight  and  duty,  which  were  to  be  paid  by  ffippius, 
and  Hippius  endorsed  the  two  bills  of  lading  to  the  defendants 
or  their  order,  one  of  which  was  for  tar  alone,  900  barrels,  the 
other  for  850  barrels  of  tar  and  a  quantity  of  iron.  Hippius 
sold  the  iron  to  Crawshay  and  Co. ;  and  for  this  purpose  obtained 
from  the  defendants  the  possession  of  the  bill  of  lading  which 
included  the  iron,  and  delivered  it  to  Crawshay  and  Co.,  con* 
ceming  which  there  was  no  question.  On  the  11th  January, 
1796,  the  ^hip  arrived,  and  was  entered  and  reported  by  Hippius, 
and  before  the  26th,  721  barrels  of  tar  were  delivered  to  the 
defendants.  On  that  day  Hippius  stopped  payment,  on  which 
the  captain  refused  to  deliver  the  remainder  of  the  tar  to  the 
defendants,  unless  they  would  pay  the  freight  not  only  of  what 
remained,  but  of  what  had  been  before  delivered,  which  they 
refused  to  do ;  but  after  some  dispute,  the  whole  cargo  of  tar  was 
agreed  to  be  delivered  to  the  defendants,  and  that  an  action 
should  be  brought  by  the  captain  for  the  whole  freight,  in  order 
to  tzy  the  right  of  his  lien,  the  defendants  having  offered  to  pay 
the  freight  of  that  which  remained  on  board  the  ship,  but  re- 
fusing to  pay  the  freight  of  that  part  which  had  been  before 
delivered  to  them,  and  also  of  a  certain  portion  which  had  been 
delivered  out  of  the  ship  on  board  a  lighter  sent  by  the  de- 
fendants to  receive  it,  but  which  still  lay  along-side  of  the  ship, 
fastened  thereto  by  the   captain's   orders,  to   prevent  its  final 
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removal.  The  defendants  paid  into  Court  in  the  action 
£36S  Is.  2d.,  being  as  much  as  would  cover  the  plaintiflF's 
demand  for  freight  on  all  the  tar  comprised  in  one  of  the  bills 
of  lading ;  and  each  being  made  "  imto  order,  he,  or  they  pay- 
ing  freight  for  the  $aid  goods/*  And  the  plaintiffs,  under  the 
direction  of  Lord  Kenyon,  recovered  £300  16s-  lOd.  beyond 
the  money  paid  into  Court,  being  the  entire  amount  of,  the 
freight  for  the  tar;  his  Lordship  being  of  opinion  that  the 
captain  had  a  lien  on  the  tar  remaining  on  board  for  the 
whole  freight,  as  well  the  freight  of  the  barrels  delivered  as  of 
those  remaining  on  board,  belonging  all  to  the  same  person  and 
under  one  consignment.  But  he  thought  that  if  Hippius  had 
sold  the  tar  to  different  persons,  the  captain  could  not  have  made 
one  pay  for  the  freight  of  what  had  been  delivered  to  another. 
[Le  Blanc,  J.,  that  was  where  all  the  goods  were  received  on 
board  tinder  one  contract.]  So  in  Langfort  v.  Administratrix  of 
TUer,^  the  defendant  in  the  lifetime  of  the  intestate,  her  husband, 
having  bought  of  the  plaintiff  four  tubs  of  tea,  one  of  which  she 
paid  for  and  took  away,  leaving  £60  earnest  for  the  other  three* 
Holt,  C.  J.,  held  that  notwithstanding  the  earnest  (which  only 
bound  the  bargain,  and  gave  a  right  to  demand  the  rest  on 
payment  of  the  money),  the  money  must  be  paid  upon  fetching 
away  the  goods,  because  no  other  time  for  payment  was  ap- 
pointed ;  and  that  if  the  vendee  did  not  come  and  pay  for  the 
goods  in  a  reasonable  time,  after  request,  the  agreement  was 
dissolved,  and  the  vendor  was  at  liberty  to  sell  them  to  any 
other  person.  In  detinue  {Anon,  Dy.  296)  where  there  had  been 
a  part  delivery  of  a  certain  quantity  of  com  contracted  for,  and 
payment  for  what  was  so  delivered,  the  Court  considered  that  the 
vendor  had  a  lien  upon  the  remainder  for  the  residue  of  the 
money,  and  was  not  bound  to  deliver  it  till  payment,  and  might 
plead  non  detinet.  And  the  distinction  was  taken,  that  if  goods 
be  bought  outright,  the  bargain  is  void  if  the  vendee  do  not  pay 
the  price  agreed  upon  immediately ;  but  if  a  day  of  payment  be 
appointed,  the  vendor  shall  have  his  action  of  debt,  the  vendee  an 

*  Salk.   113.     The  same  case  'is  re-  tained  two  counts,  one  on  the  agreement, 

ported  in  6  Mod.  162,  where  the  case  is  as  it  appears  for  th^  non-delivery  of  the 

stated  to  be,  that  the  goods  were  con-  other  tubs ;  the  other  to  receive  back 

tracted  to  be  sold  by  the  defendant  to  the  50^.   as  so  much  received  to    the 

the  plaintiff,   who  paid  for  one  of  the  plaintiff's  use.    The  result  of  the  doc- 

tubs,    and   gave   509.    earnest  for  the  trine  is  the  same  in  both  books, 
remainder;  and    the    declaration   con- 
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action  of  detinue.  As  to  the  position  in  Dumpor^s  case  (4  Co. 
119,  b.),  that  a  condition  waived  in  part  is  waived  in  toto,  it  can- 
not apply  to  liens,  which  at  most  are  only  conditions  in  law 
founded  on  principles  of  equity,  and  not  like  conditions  stipu- 
lated for  by  the  parties  themselves,  which  are  always  construed 
strictly,  being  in  general  to  defeat  an  estate  or  to  create  a  for- 
feiture. 

Humphreys,  in  reply,  said,  that  the  property  was  altered  by  a 
sale  as  well  where  a  future  day  of  payment  was  given  as  where 
the  goods  were  paid  for  at  the  time.  1  Com.  Dig.  818,  Agreement, 
B.  8,  cites  10  H.  7,  8  a. ;  14  H.  8,  20  a. ;  By.  80  a.  It  is  true  the 
vendor  might  have  withheld  the  order  for  delivery  till  he  received 
the  bill  which  was  agreed  to  be  taken  for  payment;  but  he 
waived  that  benefit,  and  gave  an  order  for  the  delivery  of  the 
whole.  Then  the  severance  of  the  part  was  as  much  evidence  of 
a  possession  of  the  whole  by  the  vendee  in  this  case  as  in  tlie 
late  cases  in  the  Common  Pleas.  Those  cases  went  on  the 
ground  that  the  sale  of  the  goods  being  by  one  entire  contract, 
possession  of  part  was  possession  of  the  whole  out  of  which 
such  part  was  taken.  And  if  the  property  passed  by  the  con- 
tract, the  payment  of  the  warehouse  rent  afterwards  by  the 
vendor  cannot  alter  it. 

Cur.  adv.  tmU. 

Lord  Ellenborough,  C.J.,  now  delivered  judgment. 

By  the  terms  of  the  bargain  formed  by  the  broker  of  the  bank- 
rupts on  their  behalf,  two  things,  in  the  nature  of  conditions  or  pre- 
liminary acts  on  their  part,  necessarily  preceded  the  absolute  vesting 
in  them  of  the  property  contracted  for.  The  first  of  them  is  one 
which  does  so  according  to  the  generally  received  rule  of  law  in 
contracts  of  sale,  viz.  the  payment  of  the  agreed  price  or  considera- 
tion for  the  sale.  The  second,  which  is  the  act  of  weighing,  does 
so  in  consequence  of  the  particular  terms  of  this  contract,  by  which 
the  price  is  made  to  depend  upon  the  weight.  The  weight,  there- 
fore, must  be  ascertained  in  order  that  the  price  may  be  known 
and  paid ;  and  unless  *the  weighing  precedes  the  delivery  it  can 
never,  for  these  purposes,  eflfectually  take  place  at  all. 

In  this  case,  a  partial  weighing  and  delivery  of  several  quantities 
of  the  starch  contracted  for  had  taken  place  ;  the  remainder  of  it 
was  unweighed  and  undelivered ;  and  of  course  no  such  bill  of  two 
months  for  the  price  so  depending  on  the  weight  could  yet  be  given. 
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The  question  is,  what  is  the  legal  effect  of  such  part- delivery  of  the 
starch  on  the  right  of  property  in  the  undelivered  residue  thereof? 
On  the  part  of  the  plaintiffs  it  is  contended,  that  a  delivery  of 
part  of  an  entire  quantity  of  goods  contracted  for  is  a  virtual  de- 
livery of  the  whole,  so  as  to  vest  in  the  vendee  the  entire  property 
in  the  whole,  although  the  price  for  the  same  should  not  have  been 
paid.  This  proposition  was  denied  on  the  part  of  the  defendant, 
and  many  authorities  have  been  cited  on  both  sides.  But,  with- 
out deciding  at  present  what  might  be  the  legal  effect  of  such  part- 
delivery  in  a  case  where  the  payment  of  price  was  the  only  act 
necessary  to  be  performed  in  order  to  vest  the  property,  in  this 
case  another  act,  it  will  be  remembered,  was  necessary  to  precede 
both  payment  of  the  price  and  delivery  of  the  goods  bargained 
for,  viz.  weighing.  This  preliminary  act  of  weighing  it  certainly 
never  was  in  the*  contemplation  of  the  sellers  to  waive  in  respect 
of  any  part  of  the  commodity  contracted  for.  The  order  stated 
in  the  case  from  the  defendant  to  the  Bull  Porters,  his  agents,  is 
to  weigh  and  deliver  all  his  starch.  Till  it  was  weighed^  they,  as 
his  agents,  were  not  authorized  to  deliver  it.  Still  less  were  the 
buyers  themselves  or  the  present  plaintiffs,  their  assignees,  au- 
thorized to  take  it  by  their  own  act  from  the  Bull  Porters'  ware- 
house. And  if  they  could  not  so  take  it,  neither  can  they  maintain 
this  action  of  trover,  founded  on  such  a  supposed  right  to  take, 
or  in  other  words,  founded  on  such  a  supposed  right  of  property 
in  the  subject-matter  of  this  action.  If  anything  remain  to  be 
done  on  the  part  of  the  seller,  as  between  him  and  the  buyer,  be- 
fore the  commodity  purchased  is  to  be  delivered,  a  complete  present 
right  of  property  has  not  attached  in  the  buyer ;  and  of  course 
this  action,  which  is  accommodated  to  and  depends  upon  such  sup- 
posed perfect  right  of  property,  is  not  maintainable.  The  action 
failing,  therefore,  on  this  ground,  it  is  unnecessary  to  consider 
what  would  have  been  the  effect  of  non-payment  of  price  on  the 
right  to  the  undelivered  residue  of  the  starch,  if  the  case  had 
stood  mainly  on  that  ground,  as  it  did  in  the  case  of  Hammond 
v.  Anderson  (1  Bos.  &  P.  N.  B.  69),  where  the  bacon  sold  in  that 
case  was  sold  for  a  certain  fixed  price,  and  where  the  weighing, 
mentioned  in  that  case,  was  merely  for  the  buyer's  own  satisfac- 
tion, and  formed  no  impediment  in  the  contract  between  him  and 
the  seller ;  though  it  formed  a  very  important  circumstance  in  the 
case,  being  an  unequivocal  act  of  possession  and  ownership  as  to 
the  whole  quantity  sold  on  the  part  of  the  buyer.    In  like  manner 
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as  the  taking  800  bushels  of  wheat  out  of  the  whole  quantity  sold, 
and  then  on  board  the  ship,  was  holden  to  be  in  the  case  otSlubey 
V.  Heywood,  2  H.  Black.  504.  Without  therefore  touching  the 
question  which  has  been  the  main  subject  of  argument  in  this 
case,  and  upon  which  my  opinion  at  nisi  prius  principally  turned, 
and  without  in  any  degree  questioning  the  authority  of  the  above- 
mentioned  two  cases  from  the  Common  Fleas,  this  verdict  may  be 
sustained  on  the  ground  that  the  weighing,  which  was  indis- 
pensably necessary  to  precede  the  delivery  of  the  goods,  inasmuch 
as  it  was  necessary  to  ascertain  the  price  to  be  paid  for  them, 
had  not  been  performed  at  the  time  when  the  action  was  brought 
The  verdict  therefore  must  stand,  and  judgment  be  entered  for  the 
defendant. 


In  TarUng  v.  Baxter  and  Han- 
son V.  Msyer^  the  question  was 
much  discussed  when  and  how  iar 
on  a  sale  the  property  in  movable 
goods  and  chattels  passes  to  the 
vendee,  although  they  may  still 
remain  in  the  possession  of  the 
vendor.  This  is  a  question  of 
great  importance,  not  only  because 
the  form  of  the  remedy  may  fre- 
quently depend  upon  the  answer 
to  it,  but  because  in  the  event  of 
the  destruction  of  the  goods,  the 
loss  will  in  general  fall  upon  the 
owner;  and  moreover  in  the  event 
of  the  bankruptcy  of  the  owner, 
his  assignees  will  be  entitled  to 
them.  In  the  case  of  the  purchaser 
hemy  owner  becoming  bankrupt, 
the  goods  will  vest  in  his  assignees, 
but  the  vendor  will  have  his  lien 
upon  the  goods  if  in  his  possession 
for  the  unpaid  purchase-money, 
and  may  stop  them  in  transitu 
before  they  have  got  into  the 
actual  or  constructive  possession 
of  the  purchaser;  in  case  of  the 


vendor  being  oumer  becoming  bank- 
rupt, the  purchaser,  though  he 
may  have  paid  the  purchase- 
money,  cannot  recover  the  goods, 
as  they  will  vest  in  the  assignees, 
while  he  will  only  be  able  to  go  in 
with  the  other  creditors,  and  proTe 
the  payment  of  the  purchase-money 
as  a  debt  against  the  bankrapt*s 
estate. 

It  may  easily  be  seen  what 
numerous  and  dif5cult  questions 
may  arise  upon  this  subject  "  It 
is  impossible,''  says  a  learned  judge, 
'*  to  examine  the  decisions  on  this 
subject  without  being  struck  by 
the  ingenuity  with  which  selleis 
have  contended  that  the  property 
in  goods  contracted  for  had,  or  had 
not,  become  vested  in  the  buyers, 
according  as  it  suited  their  inte- 
rest ;  and  buyers  or  their  represen- 
tatives have  with  equal  ingenuity 
endeavoured  to  show  that  they  had, 
or  had  not,  acquired  the  property 
in  that  for  which  they  had  con- 
tracted ;  and  judges  have  not  un- 
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naturally  appeared  anxions  to  find 
reasons  for  giving  a  judgment 
which  seemed  to  them  most  con- 
sistent with  natural  justice.  Under 
such  circumstances  it  cannot  occa- 
sion much  surprise  if  some  of  the 
numerous  reported  decisions  have 
been  made  to  depend  upon  very 
nice  and  subtle  distinctions^  and  if 
some  of  them  should  not  appear 
altogether  reconcileable  with  each 
other."  Per  Oresswell,  P.  C.  11 
Moo.  P.  C.  C.  666. 

It  is  not  intended  here  to  go 
into  the  question  as  to  what  is 
essential  to  the  validity  of  a  con- 
tract for  the  sale  of  goods,  but  we 
will  assume  that  a  binding  con- 
tract of  sale,  either  according  to  the 
17th  section  Statute  of  Frauds, 
29  Car.  II.,  c.  8,  and  9  Geo.  IV., 
c.  14,  s.  6,  or  in  cases  not  coming 
within  these  statutes  according  to 
common  law,  has  been  entered 
into  by  the  vendor  and  purchaser 
themselvra,  or  through  the  inter- 
vention of  agents,  or  of  a  broker 
acting  as  agent  for  both  parties. 

The  first  rule  which  we  will 
notice,  is  that  which  is  applicable 
to  an  immediate  sale  of  a  specific 
chattel,  and  which  is  well  laid  down 
in  the  principal  case  of  TarUng  y. 
Baxtety  viz.,  **  That  where  there  is 
an  immediate  sale,  and  nothing 
remains  to  be  done  by  the  vendor 
as  between  him  and  the  vendee,  the 
property  in  the  thing  sold  vests  in 
the  v^dee,  and  then  all  the  conse- 
quences resulting  from  the  Vesting 
of  the  property  follow."  See  also 
Wait  V.  Baker,  2  Exch.  1 ;  Aldridge 
V.  Johnson^  7  Ell.  &  Bl.  900  ; 
Hoare  V.  Dresser^  7  Ho.  Lo.  Ca. 


290.  The  reason  given  for  the 
rule  is,  "  That  where  by  the  con- 
tract itself  the  vendor  appropriates 
to  the  vendee  a  specific  chattel, 
and  the  latter  thereby  agrees  to 
take  that  specific  chattel,  and  to 
pay  the  stipulated  price,  the  parties 
are  then  in  the  same  situation  as 
they  would  be  after  a  delivery  of 
goods  in  pursuance  of  a  gener^ 
contract  The  very  appropriation 
of  the  chattel  is  equivalent  to  deli* 
very  by  the  vendor,  and  the  assent 
of  the  vendee  to  take  the  specific 
chattel  and  to  pay  the  price  is 
equivalent  to  his  accepting  posses- 
sion. The  eflFect  of  the  contract, 
therefore,  is  to  vest  the  property 
in  the  bargainee."  Dixon  v.  Yaies, 
5  B.  &  Ad.  340. 

But  although  the  property  in 
such  a  case  passes  to  the  vendee» 
the  vendor  will  be  entitled  to  re- 
tain possession  of  the  chattel  until 
the  price  agreed  upon  be  paid. 
"  If,  for  instance,  I  sell  my  horse 
for  money,  I  may  keep  him  until 
I  am  paid,  but  I  cannot  have  an 
action  of  debt  imtil  he  be  delivered; 
yet  the  property  in  the  horse  is,  by 
the  bargain,  in  the  bargainee  or 
buyer ;  but  if  he  presently  tender 
me  my  money,  and  I  refose  it^  he 
may  take  the  honto,  or  have  an 
action  of  detinue.  And  if  the 
horse  die  in  my  stable  between  the 
bargain  and  the  delivery,  I  may 
have  an  action  of  debt  for  my 
money,  because  by  the  bargain  the 
property  was  in  the  buyer."  Nqy's 
Maxims,  88.  See  also  Waterhouse 
V.  Skinner,  2  Bos.  &  P.  447. 

But  in  a  present  contract  of 
sale,  if  the  day  of  payment  be  de- 
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ferred,  that  is  to  say,  if  the  goods 
are  sold  upon  credit,  the  right  to 
possession  of  the  goTjds,  in  the  ab- 
sence of  any  intention  appearing 
to  the  contrary,  will,  as  well  as  the 
property,  pass  immediately  to  the 
vendee.  Thus,  in  Spariali  v. 
Beneche,  10  C.  B.  212,  a  contract 
had  been  entered  into  for  the  sale 
of  thirty  bales  of  goat-wool  at  a 
certain  price  per  ponnd,  containing 
the  following  stipulation,  "Cus- 
tomary allowance  for  tare  and 
draft,  and  to  be  paid  for  by  cash 
in  one  month,  less  five  per  cent, 
discount"  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
vendee  was  entitled  to  have  the 
goods  delivered  to  him  imme- 
diately, or  within  a  reasonable 
time,  but  was  not  bound  to  pay 
for  them  until  the  expiration  of  a 
month.  "It  is  now  undoubted 
law,*'  said  WUds,  C.  J.,  "  that  by  a 
sale  of  specific  goods  for  an  agreed 
price,  the  property  passes  to  the 
buyer  and  remains  at  his  risk. 
Rugg  V.  Mimtt  (11  East,  210), 
Hinde  v.  Whitehouse  (7  East,  558), 
and  many  other  cases ;  and  it  is 
equally  clear  law,  that  where  by 
the  contract  the  payment  is  to  be 
made  at  a  future  day,  the  lien  for 
the  price  which  the  vendor  would 
otherwise  have,  is  waived,  and  the 
purchaser  is  entitled  to  a  present 
delivery  of  the  goods  without  pay- 
ment, upon  the  ground  that  the 
lien  would  be  inconsistent  with 
the  stipulation  in  the  contract,  for 
a  future  day  of  payment.  Chase 
T.  Wesimore,  5  M.  &  Selw.  186 ; 
Orawshay  v.  Homfray^  4  B.  &  Aid. 
50 ;    GqwbU  v.  Simpson^  16  Yes. 


275."  MartindaU  v.  Smith,  1  Q.  B. 
389 ;  ChtJiery  v.  Viall,  5  H.  &  X. 
288. 

But  although  the  right  of  pos- 
session as  well  as  the  property 
passes  at  once  to  the  vendee  on 
an  immediate  sale  of  goods,  if  the 
time  of  payment  be  deferred,  nerer- 
theless,  as  was  done  in  the  prin- 
cipal case  of  Tarlmg  v.  Baxler, 
the  vendor  may  enter  into  a  stipu- 
lation according  to  which  the  right 
of  possession  will  remain  with  him 
until  payment  of  the  price.  And 
see  Walker  v.  Clydey  10  C.  B. 
(N.  S.)  381 ;  Moakes  v.  Nicohon, 
19  C.  B.  (N.  S.)  290.  Eren  in  that 
case,  although  the  right  of  posses- 
sion remains  in  the  vendor,  the  pro- 
perty having  passed  to  the  Ycndee, 
the  goods  will  be  at  his  risk. 

Evidence,  moreover,  of  commer- 
cial usage  is  admissible  in  the  case 
of  a  sale  to  show  at  what  time  deli- 
very is  to  take  place,  provided  it 
introduces  nothing  repugnant  to  or 
inconsistent  with  a  written  instru- 
ment Field  V.  Lehany  6  H.  &  N. 
617,  628. 

In  order  that  the  property  in  a 
thing  sold  should  pass  without 
delivery  to  the  vendee,  it  most  be 
a  specific  and  ascertained  chattel 
"  Till  the  parties,"  says  a  learned 
author, "  are  agreed  on  the  specific 
individual  goods,  the  contract  can 
be  no  more  than  a  contract  to 
supply  goods  answering  a  parti- 
cular description;  and  since  the 
vendor  would  fulfil  his  part  of  the 
contract  by  furnishing  any  parcel 
of  goods  Miswering  that  descrip- 
tion, and  the  purdiaser  could  not 
object  to  them  if  they  did  answer 


Digitized  by 


Google 


Hanson  v,  meter. 


613 


the  description,  it  is  clear  there 
can  be  no  intention  to  transfer  the 
property  in  any  particular  lot  of 
goods  more  than  another,  till  it  is 
ascertained  which  are  the  very  goods 
sold."    Black.  Cont.  of  Sale,  122. 

And  it  is  immaterial  that  the 
goods  are  so  far  ascertained  that 
the  parties  have  c^reed  that  they 
shall  be  taken  from  some  specified 
larger  stock.  This  has  been  laid 
down  as  law  from  a  very  early 
period  (see  18  Edw.  IV.  14 ;  Eey- 
ward's  case^  2  Co.  36),  and  has 
been  adhered  to  and  also  fre- 
quently illustrated  by  modem 
decisions.  Thus  in  Busk  v.  Davis, 
2  M.  &  SeL  397,  the  plaintiffs 
sold  ten  out  of  eighteen  tons  of 
Eiga  flax,  then  lying  in  mats  at 
the  defendant's  wharf,  at  £118  per 
ton,  to  be  paid  for  by  the  vendee's 
acceptance  at  three  months'  date. 
The  plaintiffs  gave  the  vendee  an 
order  on  the  defendants  (the 
wharfingers)  to  deliver  ten  tons  to 
the  vendee  or  order,  which  the 
defendants  entered  in  their  books. 
While  the  flax  remained  at  the 
wharf  in  the  same  state  as  at  the 
time  of  the  sale,  the  vendee  stopped 
payment,  and  the  plaintiffs  gave 
an  order  countermanding  the 
delivery.  The  plaintiffs  having 
brought  an  action  of  trover  for  the 
flax,  it  appeared  that  the  quantity 
before  delivery  was  usually  ascer- 
tained by  being  weighed  by  the 
wharfinger,  the  mats  being  of  un- 
equal quantities,  so  that  a  fraction 
of  a  mat  might  be  required,  and 
an  allowance  for  tare  and  draft 
had  Ukewise  to  be  made ;  but  the 
plaintiffs  had  received  no  return  of 


the  weight  from  the  wharfingers. 
It  was  held  by  the  Court  of  King's 
Bench  that  the  sale  was  not  com- 
plete so  as  to  pass  the  property, 
inasmuch  as  the  anterior  process 
of  weighing  had  not  taken  place, 
and  that  the  plaintiffs  were  there- 
fore entitled  to  a  verdict.  "  The 
question,"  said  Lord  Ellenborough^ 
C.  J.,  "  in  this  case  is  whether  the 
property  has  been  so  ascertained 
as  to  be  considered  in  law  as 
effectually  delivered,  the  order  to 
deUver  having  been  given  to  the 
wharfingers,  and  entered  in  their 
books.  That  would  not  of  itself 
be  sufficient  unless  the  flax  were  in 
a  deliverable  state,  and  if  further 
acts  were  necessary,  for  the  flax 
was  to  be  weighed  and  the  portion 
of  the  entire  bulk  to  be  delivered 
was  to  be  ascertained,  and  if  the 
weight  of  any  number  of  unbroken 
mats  were  insufficient  to  satisfy 
the  quantity  agreed  upon,  it  would 
have  been  necessary  to  break  open 
some  mats  in  order  to  make  up 
that  quantity.  Therefore  it  was 
impossible  for  the  purchaser  to 
say  that  any  precise  number  of 
mats  exclusively  belonged  to  him. 
If  the  weight  did  not  divide  itself 
in  an  integral  manner,  it  would  be 
necessary  to  break  up  and  take 
some  fraction  of  another  mat. 
Every  component  part  therefore 
was  uncertain;  it  was  uncertain 
how  many  gross  mats  there  would 
be,  or  what  fraction  of  a  broken 
mat;  for,  as  it  has  been  suggested, 
any  certain  number  of  mats  might 
fall  short  of  the  entire,  precise 
quantity  of  ten  tons.  That  is 
only  one  circumstance  to  show 
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that  there  was  some  nncertainty 
at  the  time  of  the  oontract,  Trhich 
was  to  be  reduced  to  certainty  by 
something  to  be  done  afterwurdsi 
that  is,  by  weighing,  in  order  to 
ascertain  the  entire  quantity.  If 
then  some  farther  acts  were  to  be 
done  in  order  to  regulate  the 
identity,  and  (if  I  may  use  such 
a  phrase)  the  indiriduality  of  the 
thing  to  be  deliyered,  I  cannot 
say  that  it  was  in  a  fit  state  for 
immediate  delivery,  and  that  the 
order  to  delivCT  entered  in  the 
wharfinger's  books  operated  as  a 
complete  delivery.*'  See  also 
ShepUy  v.  DaviSy  5  Taunt.  617  ; 
Withers  v.  Lyss,  4  Campb.  237. 
In  WIUU  V.  WUkea  (6  Taunt 
176),  there  was  a  contract  for  the 
sale  of  "  twenty  tons  of  linseed  oil> 
«t  £60  per  ton,  usual  allowances ; 
to  be  delivered  in  one  month,  and 
paid  for  in  four  days  by  accept- 
ance at  four  montbB."  The  de- 
fendant was  possessed  of  large 
quantities  of  oil  lying  in  several 
different  cisterns  at  different  ware- 
houses, nor  was  any  specific  quan- 
tity of  twenty  tons  weighed  out 
for  the  purchasers.  An  action  of 
trover  having  been  brought  by  the 
assignees  of  the  purchasers  (who 
had  become  bankrupt),  it  was 
held  by  the  Court  of  Common 
Pleas  tiat  no  property  in  any  oil 
passed  by  the  contract  to  the  pur- 
chasers. "  The  objection  here  is," 
said  Mamfieldy  C.  J.,  ''that  no 
specific  quantity  of  oil  was  sold. 
The  quantity  agreed  to  be  sold 
was  mixed  with  a  much  larger 
quantity ;  and  not  only  that^  but 
it  was  mixed  with  several  different 


quantities.  How  was  it  to  be 
separated?  .  .  .  This  too  is  the 
case  of  a  liquid,  which  makes  the 
difficulty  much  greater  than  in  the 
case  of  a  solid  substance."  Heaih, 
J.,  also  well  observed :  "  SuKxyse 
a  part  of  the  oil  in  some  of  these 
cisterns  were  lost  or  burnt,  who  is 
to  know  whether  it  is  the  vendor's 
or  the  purchaser's  oil  that  is 
destroyed  ?  "  See  also  Wallm  t. 
Breeds,  13  East,  622  ;  Ausim  t. 
Craven,  4  Taunt.  644.  See  and 
consider  the  case  of  WkUehouse  v. 
Frost,  12  Bast,  614. 

-Although  the  parties  to  a  con- 
tract may  not  originally  havt  se- 
lected specific  goods  to  which  it 
may  be  applied,  there  will  he  no 
difficulty  if  they  both  subsequently 
do  so,  as  where  one  of  then  ap- 
propriates specific  goods  to  the 
fulfilment  of  the  contract,  and 
wh^re  the  other  party  assents  to 
such  appropriation.  Seei^Mwfev. 
Thwaites,  6  R  &  C.  388.  There 
the  plaintiff,  having  in  his  ware- 
house a  quantity  of  sugar  in  bnlk, 
more  than  sufficient  to  fill  twenty 
hogsheads,  agreed  to  sell  tweity 
hogsheads  to  the  defendant,  hot 
there  was  no  note  or  writing  of 
the  contract  sufficient  to  satisfy 
the  Statute  of  Frwids.  Four 
hogsheads  were  delivered  to  and 
accepted  by  the  defendant.  The 
plaintiff  filled  up  and  appropri- 
ated to  the  defendant  sixteen 
other  hogsheads,  and  informed 
him  that  they  were  ready,  and 
desired  him  to  take  them  away. 
The  defendant  said  he  would  take 
them  as  soon  as  he  could.  It  was 
held  by  the    Court    of  Queen's 
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Bench  that  the  appropriation  hav- 
ing been  made  by  the  plaintiff,  and 
assented  to  by  the  defendant,  the 
property  in  the  sixteen  hogsheads 
thereby  passed  to  the  latter,  and 
that  their  value  might  be  recovered 
by  the  plaintifi&  nnder  a  count  for 
goods  bargained  and  sold.    "  The 
sugars,"  said  Holroyd,  J^  "  agreed 
to  be  sold  being  part  of  a  larger 
parcel,  the  vendors  were  to  select 
twenty  hogsheads  for  the  vendee. 
That  selection  was  made  by  the 
plaintiffe,  and  they  notified  it  to 
the  defendant;  and  the  latter  then 
promised    to    take    them    away. 
That  is  equivalent  to  an  actual 
acceptance  of   the  sixteen  hogs- 
heads   by    the    defendant.    That 
acceptance   made   the  goods  his 
own,  subject  to  the  vendor's  lien 
as  to  the  price.    If  the  sugars  had 
afterwards  been  destroyed  by  fire, 
the  loss  must  have  fallen  on  the 
defendant.    I  am  of  opinion  that 
the  selection  of  the  sixteen  hogs- 
heads by  the  plaintiffs,  and  the 
adoption  of  that  act  by  the  de- 
fendant, converted  that  which  was 
before  a  mere  agreement  to  sell 
into  an  actual  sale,  and  that  the 
property  in    the   sugars   thereby 
passed  to  the  defendant,  and  con- 
sequently that  he  was  entitled  to 
recover  the  value    of  the  whole 
under  the  count  for  goods  bar- 
gained and  sold." 

So  in  Yoimg  v.  Matihews^  2 
Law  Rep.  C.  P.  127,  A.,  a  brick- 
maker,  who  was  in  embarrassed 
circumstances,  agreed  to  sell  to 
B.,  to  whom  he  was  largely  in- 
debted, ], 300,000  bricks.  B.  sent 
an  agent  to  the  brickfield  with  an 


order  for  the  delivery  of  the  bricks, 
and  A.'s  foreman  told  him  he  was 
ready  to  commence  delivering 
them,  if  a  man  who  was  in  pos- 
session under  a  distress  put  in  by 
the  landlord  was  paid  out,  and  he 
pointed  out  three  clamps— one 
consisting  of  finished  bricks,  a 
second  of  bricks  still  burning,  and 
a  third  of  bricks  moulded  but  not 
burnt,  as  those  from  which  he 
should  make  the  delivery.  A. 
having  become  bankrupt,  the  land- 
lord sold  some  of  the  bricks,  and 
B.  sold  the  remainder  to  C.,  who 
removed  them.  In  an  action  of 
trover  by  the  assignees  of  A. 
against  C.  for  the  bricks,  it  was 
held  by  the  Court  of  Common 
Pleas  that  the  conduct  of  A.'s 
foreman  was  a  sufficient  appro- 
priation of  the  bricks,  and  that 
the  property  in  the  whole  of  them, 
though  unfinished,  passed  to  B.  at 
the  time,  such  having  been  appa- 
rently the  intention  of  the  parties. 
See  also  SparkM  v.  Marsludl^  2 
Bing.  N.C.  761 ;  Aldridge  v.  John- 
son, 7  Ell.  &  Bl.  885  ;  Morgan  v. 
Gathy  13  W.  R.  (Ex.)  756. 

In  order  however  that  an  assent 
to  an  appropriation  of  chattels  by 
the  vendor  should  be  valid,  it  is 
essential  (except  in  ca^  where 
the  vendor  has  of  himself  alone 
authority  to  make  the  appropria- 
tion) that  the  vendee  should  agr^ 
to  all  the  terms  upon  which  the 
appropriati(Hi  is  made.  Godis^  v. 
Base,  17  C.  B.  230,  237,  238  ; 
Campbell  v.  The  Mersey  Dock,  14 
C.  B.  (N.  S.)  412. 

A  question  of  considerable  diffi- 
culty arises   when   the   original 
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agreement  does  not  ascertain  the 
specific  goods,  and  one  party  has 
appropriated  some  particular  goods 
to  the  agreement,  but  the  other 
party  has  not  subsequently  as- 
sented to  such  an  appropriation. 
Such  an  appropriation  is  revocable 
by  the  party  who  made  it,  and  not 
binding  on  the  other  party,  unless 
it  ivas  mads  m  purstiancs  of  an 
authority  to  make  the  election  con- 
ferred hy  the  agreement;  or  unless 
the  act  is  subsequently  and  before 
its  reyocation  adopted  by  the  other 
party.  In  either  case  it  becomes 
final  and  irrevocably  binding  on 
both  parties.  Black.  Cont.  of  Sale, 
127. 

The  question  of  whether  there 
has  been  a  subsequent  assent  or 
not,  is  one  of  fact  ;  the  other 
question  of  whether  the  selection 
by  one  party  merely  showed  an  in- 
tention in  that  party  to  appro- 
priate those  goods  to  the  contract, 
or  a  determination  of  a  right  of 
election,  is  one  of  law,  and  some- 
times of  some  nicety.    Ih.  128. 

The  rule  laid  down  mHeyward's 
case  (2  Co.  36)  upon  this  subject 
seems  to  have  been  generally 
adopted,  namely,  that  **  in  case 
election  be  given  of  two  several 
things,  always  he  who  is  the  first 
agent,  and  who  ought  to  do  the 
first  act,  shall  have  the  election." 
See  Com.  Dig.  "  Election." 

It  is  said  by  a  learned  author 
that  "where  from  the  terms  of  an 
executory  agreement  to  sell  un- 
specified goods,  the  vendor  is  to 
despatch  the  goods,  or  to  do  any- 
thing to  them  which  cannot  be 
done  till  the  goods    are   appro- 


priated, he  has  a  right  to  choose 
what  the  goods  shall  be ;  and  die 
property  is  transfored  the  moment 
the  despatch  or  other  act  has  com- 
menced, for  then  an  appropriation 
is  made  finally  and  condosiTely, 
by  the  authority  conferred  in  the 
agreement,  and,  in  Lord  (W« 
language,  *  the  certainty,  and 
thereby  the  property,  begins  by 
election.'"  Black.  Cont  of  Sale, 
128.  In  Fragano  v.  Lwg,  4  B.  & 
C.  219,  it  was  held  that  goods 
ordered  to  be  sent  from  this 
country  abroad,  vested  in  the  pnr- 
chaser  by  the  vendor's  act  of  ap- 
propriation on  his  despatching 
them  from  his  warehouse  on  their 
journey. 

In  other  cases  the  act  of  appro- 
priation may  take  place  at  an 
earlier  period,  as,  for  instance,when 
the  vendor,  in  pursuance  of  his 
contract,  places  the  goods  bought 
in  bags  or  bottles  furnished  by  the 
purchaser.  Thus,  in  Aldridge  t. 
Johnson,  7  Ell.  &  Bl.  885,  the  plain- 
tiff  agreed  with  Knights  to  pur- 
chase from  him  100  out  of  200 
quarters  of  barley  which  the  plain- 
tiff had  seen  in  bulk  and  approred 
of,  and  he  paid  part  of  the  price. 
It  was  agreed  that  the  plaintiff 
should  send  sacks  for  the  barley ; 
and  that  Knights  should  fill  the 
sacks  with  the  barley,  take  them 
to  a  railway,  place  them  npon 
trucks  free  of  charge,  and  send 
them  to  the  plaintiff.  The  plain- 
tiff sent  sacks  enough  for  a  part 
only  of  the  100  quarters ;  these 
Knights  filled,  and  endeavoured  to 
find  trucks  for  them,  but  was  un- 
able to  do  so.    The  plaintiff  re- 
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peatedlj  sent  to  Knights,  demand- 
ing the  barley.    Knights  emptied 
the  barley  from  the  sacks  back 
into  the  bulk,  and  afterwards  be- 
came bankmpt.    It  was  held  by 
the  Court  of  Queen's  Bench  that 
the  property,  in  so  much  of  the 
barley  only  as  was  put  into  the 
sacks,  passed  to  the  plaintiff,  and 
that  the  assignee  having  removed 
the  whole  of  the  barley,  had  there- 
by converted  the  plaintiff's  barley 
which  had  been  put  into  the  sacks. 
Crompion,  J.,  expressed,  it  is  true, 
some  doubt  as   to  whether   the 
barley  put  into  the  sacks  passed 
to  the  plaintiff,  on  the  ground  that 
it  did  not  appear  quite  clearly  that 
at  the  time  when  the  plaintiff  de- 
manded the  barley,  he  knew  that 
any  portion  had  been  put  into  the 
sacks,  and  that  therefore  his  assent 
to  the  particular  appropriation  was 
doubtful.    The  rest  of  the  Court, 
however,  considered  that  even  if 
the  assent  of  the  purchaser  were 
doubtftil,    the  appropriation    was 
complete,  inasmuch  as  the  right 
of  ascertaining  the  thing  sold  rest- 
ed solely  in  the  vendor.    "  I  am 
clearly  of  opinion,"  said  Erie,  J., 
"  that  the  property  in  what  was 
put  into  the  sacks  passed  to  the 
plaintiff.     It  is  clear  that  where 
there  is  an  agreement  for  the  sale 
and  purchase  of  a  particular  chat- 
tel, Uie  chattel  passes  at  once.    If 
the  thing  sold  is  not  ascertained, 
and  something  is  to  be  done  before 
it  is  ascertained,  it  does  not  pass 
till  it  is  ascertained.    Sometimes 
the  right  of  ascertainment  rests 
with  the  vendee,  sometimes  solely 
with  the  vendor.    Here  it  is  vested 


in  the  vendor  only — the  bankrupt. 
When  he  had  done  the  outward 
act  which  showed  which  part  was 
to  be  the  vendee's  property,  his 
election  was  made  and  the  pro- 
perty passed.  That  might  be 
shown,  by  sending  the  goods  by 
the  railway ;  and  in  such  case  the 
property  would  not  pass  till  the 
goods  were  despatched.  But  it 
might  also  be  shown  by  other  acts. 
Here  was  an  ascertained  bulk,  of 
which  the  plaintiff  agreed  to  buy 
about  half.  It  was  left  to  the 
bankrupt  to  decide  what  portion 
should  be  delivered  under  that 
contract.  As  soon  as  he  does  that, 
his  election  has  been  indicated ; 
the  decisive  act  was  putting  the 
portion  into  the  sacks.  If  it  were 
necessary  to  rest  the  decision  on  the 
assent  of  the  vendee  in  addition  to 
this,  I  am  of  opinion  that  there  is 
abundant  evidence  of  such  assent ; 
for  the  vendee  demanded  over  and 
over  again,  the  portion  which  had 
been  put  into  the  sacks.  I  think 
Mr.  Blackburn  has  expressed  the 
law  with  great  clearness  and  ac- 
curacy. He  first  takes  the  case 
where  one  party  appropriates  and 
the  other  assents,  and  then  the  case 
where,  by  virtue  of  the  original 
agreement,  the  authority  to  appro- 
priate is  in  one  party  only.  As  to 
the  question  of  conversion,  I  am 
of  opinion  on  the  grounds  which 
have  already  been  stated,  that  the 
assignee  has  converted  the  plain- 
tiff's property." 

This  case  was  followed  by  the 
Court  of  Exchequer  in  Langton  v. 
HvjginSy  4  Hurlst.  &  Norm.  402  : 
there   in  January,   1858,  Carter 
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agreed  to  sell  to  the  plaintiff  all 
the  crop  of  oil  of  peppermint  grown 
on  hifi  farm  in  that  year  at  21s. 
per  pound.  In  September,  Carter 
wrote  to  the  plaintiff  for  bottles  to 
put  the  oil  in.  The  plaintiff  sent 
the  bottles,  and  Carter  having 
weighed  the  oil,  put  it  in  the  plain- 
tiff's bottles,  labelled  them  with 
the  weight,  and  made  out  the  in- 
voices. Before  however  he  had 
completed  the  filling  of  the  bottles 
he  sold  and  delivered  several  of 
them  to  the  defendant.  The  plain- 
tiff had  for  many  years  past  bought 
of  Carter  his  crop  of  oil  of  pepper- 
mint, and  it  was  usual  for  Carter, 
when  the  bottles  were  filled,  to 
deliver  them  to  a  carrier  to  take 
to  a  railway-station.  In  detinue, 
by  the  plaintiff  against  the  defen- 
dant, for  the  bottles  of  oil  of  pep- 
permint to  be  delivered  to  him, 
it  was  held  by  the  Court  of  Ex- 
chequer, that  the  putting  the  oil 
in  the  plaintiff's  bottles  was  an 
act  of  appropriation,  which  vested 
the  property  in  the  plaintiff.  "  The 
case  of  Aldridge  v.  Johnsotiy  7  Ell. 
&  Bl.  885,"  said  Bramwell,  B.,  "is 
precisely  in  point.  Lord  Campbell, 
C.  J.,  there  said,  *  Looking  to  all 
that  was  done  when  the  bankrupt 
(the  vendor)  put  the  barley  in  the 
sacks,  eo  instanti  the  property  in 
each  sackful  passed  to  the  plain- 
tiff.' It  is  true  that  in  the  *  Law 
Journal,'  (26  L.  J.  Q.  B.  296), 
Erie,  J.,  is  reported  to  have  said 
that  the  outward  act  indicating 
the  vendor's  intention,  was  by 
filling  the  sacks,  '  and  direciing 
them  to  be  sent  to  the  ratltvayJ 
But  Crompian,  J.,  who  doubted 


upon  another  pointy  said  that  'when 
the  barley  was  put  into  the  sacks, 
it  was  just  as  if  it  had  been  sent 
by  a  carrier.'  There  is  not  only 
reason  and  general  authority,  but 
also  the  caseof  Aldridgey,  Johnson, 
to  warrant  our  judgment"  See 
also  Logan  v.  LeMesurier,  6  Moore, 
P.  C.  C.  116. 

But  however  clearly  the  vendor 
may  have  expressed  his  intention 
to  choose  particular  goods,  and 
however  expensive  may  have  been 
his  preparations  for  performing  the 
agreement  with  respect  to  those 
particular  goods,  yet  until  the  act 
has  actually  commenced,  the  ap- 
propriation is  not  final ;  for  it  is 
not  made  upon  the  authority  of 
the  other  party  nor  binding  npon 
him.  Black.  Cont.  of  Sale,  129 ; 
and  see  Atkinson  v.  Bell,  8  B.  & 
C.277.  The  result  would  be  other- 
wise if  the  other  party  assented  to 
such  an  intended  appropriation. 
Sparkes  v.  Marshal^  2  Bos.  &  P. 
N.  R.  761. 

As  a  general  rule,  deliTeiy  to 
the  agent  of  the  vendee  will  be 
equivalent  to  a  delivery  to  the 
vendee  himself.  ^'If  saysP^wfe, 
B.,  "the  intention  of  the  parties  to 
pass  the  property,  whether  absolute 
or  special,  in  certain  ascertained 
chattels  is  established,  and  tiiey  are 
placed  in  the  hands  of  a  depositaiy, 
no  matter  whether  the  depositaiy 
be  a  common  carrier  or  shipmaster 
employed  by  the  consignor,  or  a 
third  person,  and  the  chattels  are 
so  placed  on  account  of  the  perscm 
who  is  to  have  that  property,  and 
the  depositary  assents,  it  is  enongfa, 
and  it  matters  not  by  what  doca- 
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ments  this  is  effected."  Bryans 
Y.  iVia-,  4  M.  &  W.  791.  See  the 
cases  collected  in  Abbot  on  Ship- 
ping, 269,  9th  edit. ;  Henekey  y. 
Ik^rU,  8  EU.  &  £].  410  ;  MeredHh 
T.  Metgh,  2  Ell.  &  BL  364;  Schuster 
Y.  M'KelloT,  7  Ell.  &  BL  704 ; 
S/ieridan  v.  T?^e  New  Qtioy  Com- 
pany, 4  C.  B.  (N.  S.)  618  ;  Turner 
V.  Trustees  of  Liverpool  Docks,  6 
Exch.  543 ;  Ellershaw  v.  Magniac, 
ib.  570  n. ;  Orr  v.  Murdock,  2  Ir. 
Com.  L.  Eep.  9  (N.  S.) ;  HaU  v. 
Bawsm,  6  W.  R.  339  (C.P.);  Hart 
T.  Bush,  EU.  B.  &  Ell.  494  ;  Stray 
Y.  Bussell,  1  EU.  <fe  Ell.  888; 
Cttrri«  V.  Anderson,  2  Ell.  &  Ell. 
592  ;  Smith  v.  Hudson,  6  Best  & 
Sm.431. 

But  the  property  in  the  goods 
will  Hot  pass  by  snch  deliyery  if  it 
was  not  the  intention  of  the  owner 
to  part  with  the  control  over  it. 
See  FaJk  y.FUtcher,  18  C.  B.  (N.  S.) 
403 ;  and  cases  there  cited.  Browrie 
Y.  Hare,  4  H.  &  N.  822  (S.  C.) ;  3 
H.  &  N.  484. 

Although  as  a  general  role, 
where,  by  the  original  contract  for 
sale,  or  subsequently,  the  goods 
which  are  the  subject-matter  of  it 
are  either  specified  or  ascertained, 
the  property  in  such  goods  will 
pass  to  the  vendee,  because  that  is 
presumed  to  be  the  intention  of 
the  parties ;  the  result  will  be  dif- 
ferent if  their  intention  appears  to 
have  been  otherwise. 

The  parties,  for  instance,  may 
agree  that  the  property  in  goods 
sold  shall  not  be  transferred  until 
certain  acts  have  been  performed, 
and  this  will  be  binding  upon  them, 
whether  such  agreement  be  in  ex- 


press terms,  or  is  to  be  implied 
from  the  whole  contract  taken  to- 
gether. Where,  for  instance,  ac- 
cording to  the  contract  of  sale, 
some  act  is  to  be  done  by  the 
vendor  to  the  goods,  for  the  pur- 
pose of  putting  them  into  a  deli- 
verable state,  that  is  to  say,  into 
that  state  in  which  the  vendee 
would  be  bound  to  receive  them, 
until  such  acts  are  done,  the  pro- 
perty will  not  (in  the  absence  of  a 
contrary  intention  appearing)  vest 
in  the  vendee. 

So  where  the  sale  is  of  things 
which  are  sold  by  weight,  number, 
measure,  or  quality,  the  sale  will 
not  be  complete,  and  the  property 
therein  will  not  pass,  although  the 
q)ecific  goods  are  ascertained,  un- 
til they  have  been  either  weighed, 
counted,  measured,  or  tested,  so  as 
to  ascertain  the  price  which  is  to 
be  paid  for  them.  The  principal 
case  of  Hanson  v.  Meyer  is  the 
first  in  which  these  rules  were  as- 
sumed in  this  country  to  be  law, 
as  was  also  done  in  the  case  of 
Hi?ide  V.  Whitehouse,  7  East,  558. 
They  appear  however  to  have  been 
first  acted  upon  in  the  case  of 
Rugg  V.  Minett,  11  East^  210. 
There  Rugg  bought  twenty-four 
lots  of  turpentine  out  of  twenty- 
seven  which  were  sold  by  auction. 
According  to  the  terms  of  the  con- 
tract of  sale,  twenty-five  out  of  the 
twenty-seven  lots  were  to  be  filled 
up  by  the  sellers  from  the  other 
two,  aud  so  made  to  contain  each  a 
specified  quantity,  and  the  two  last 
lots  were  then  to  be  measured  and 
paid  for  according  to  their  contents. 
Sugg's  purchase  included  the  two 
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lots  of  uncertain  quantities.  The 
three  lots  which  were  not  pur- 
chased by  Bugg  were  filled  up  and 
removed,  so  that  Rugg  was  clearly 
entitled  to  have  what  remained, 
and  no  difficulty  could  arise  from 
the  subject-matter  not  being  as- 
certained. Bugg  paid  about  £2000 
on  account  of  the  turpentine  ;  the 
greater  part  of  the  lots  were  filled 
up,  and  the  others  were  being  filled 
up,  when,  by  an  accidental  fire, 
the  whole  was  consumed,  no  part 
haying  been  delivered.  Bugg 
brought  an  action  in  the  King's 
Bench  to  recover  the  £2000  he 
had  paid  on  account,  and  the  Court 
held  that  all  those  lots  which  were 
filled  up  before  their  destruction 
were  the  property  of  the  purchaser, 
and  that  the  sellers  were  entitled 
to  retain  their  price,  but  that  the 
others  remained  the  property  of 
the  sellers,  who  were  bound  there- 
fore to  refund  the  price  received 
on  account  of  them.  With  regard  to 
the  casks  in  the  first  lots  which 
were  filled  up,  Lord  EHmhorough^ 
C.  J.,  said,  that  "  according  to  the 
case  of  Hanson  v.  Meyer ^  and  the 
other  cases,  everything  having  been 
done  by  the  sellers  which  lay  upon 
them  to  perform,  in  order  to  put 
the  goods  in  a  deliverable  state  in 
the  place  from  whence  they  were 
to  be  taken  by  the  buyers,  the 
goods  remained  there  at  the  risk 
of  the  latter.  But  with  respect 
to  the  other  ten  casks,  as  the  filling 
them  up  according  to  the  contract 
remained  to  be  done  by  the  sellers, 
the  property  did  not  pass  to  the 
buyers,  and  therefore  they  are  not 
bound  to  pay  for  them." 


In  Zagury  v.  Fumell,  2  Campb. 
239,  the  contract  of  sale  in  the 
bought  note  was   as   follows:— 
"Bought  of  Mr.  S.  Z.  289  bales 
of  goat-skins  from  Mogadore  per 
*  Commerce,'  containing  five  dozen 
in  each  bale,  at  the  rate  of  57^ 
6^  per  dozen,  to  be  taken  as  tbey 
now  lay,  with  all  fiuilts,  paid  for 
by  good  bills  at  five  months."    It 
appeared  that  by  usage  of  trade  it 
is  the  duty  of  the  seller  of  goat- 
skins by  bales  in  this  manner,  to 
count  them  over,  that  it  may  be 
seen  whether  each  bale  contains 
the  number  specified  in  the  con- 
tract, and  that  before  any  of  the 
skins  in  question  had  been  coonted 
over,  the  whole  were  destroyed  by 
fire  at  the  wharf  where  they  lay  at 
the  time  of  the  sale.    It  was  held 
that  an  action  could  not  be  main- 
tained against  the  purchaser  for 
not  accepting  bills  of  exchange  for 
the  price  of  the  skins,  and  that 
the  loss  fell  entirely  upon  the  seller, 
Lord  EUenborouyh^  C.  J.,  being  of 
opinion  that  the  enumeration  of 
the  skins  was  necessary  to  ascer- 
tain the  price,  this  was  an  act  for 
the  benefit  of  the  seller,  and  as 
this  act  remained  to  be  done  by 
him  when  the  fire  happened,  there 
was  not  a  complete  transfer  to  the 
purchaser,  and  the  skins  continued 
at  the  seller's  risk.    The  number 
of  skins  actually  contained  in  the 
289    bales    being   uncertain,  \ht 
plaintiff  had  failed  to  show  that 
he  was  authorized  by  the  tenns 
of  the  contract  to  draw  the  bills 
which  the  defendants  had  refused 
to  accept.     See  also  Waiha  t. 
Breeds,  13  East,  522 ;  Busk  v. 
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Dai^ia,  2  Man.  &  Selw.  397 
Austen  v.  Craven,  4  Taunt.  644 
Shepley  v.  Davis,  5  Taunt.  617 
Withers  t.  Lyss,  4  Campb.  237. 

If  there  is  a  contract  for  sale  by 
weight  or  measure,  and  acts  are  to 
be  done  in  order  to  identify  the 
thing  to  be  delivered  before  it  is 
in  a  fit  state  for  delivery,  no  action 
for  goods  bargained  and  sold  can 
be  maintained  to  recover  the  price. 
The  only  remedy  open  to  the  ven- 
dor (if  the  circumstances  of  the 
case  gave  him  a  right  to  complain 
of  a  breach  of  contract)  is  by  an 
action  for  non-acceptance.  There 
is  no  material  difference  between 
the  old  French  law  prevailing  in 
Lower  Canada  and  the  English 
law  in  this  respect.  Boswell  v. 
Kilbom,  15  Moo.  P.  C.  C.  309. 

A  delivery  of  part  of  the  goods 
sold  will  not  be  considered  as  a 
constructive  delivery  of  the  whole, 
if  anything  remains  to  be  done 
either  to  ascertain  the  specific 
goods  or  their  price.  Thus,  in 
Simmofis  v.  Swift,  5  B.  &  C.  857, 
a  contract  of  sale,  signed  by  both 
of  the  parties,  was  entered  into 
in  the  following  terms  : — "  I  have 
this  day  sold  the  bark  stacked  afc 
Kedbrook,  at  £9  5*.  per  ton  of 
twenty-one  hundredweight,  to  He- 
zekiah  Swift,  which  he  agrees  to 
take,  and  pay  for  it  on  the  30th 
of  November.'*  Two  persons  were 
appointed  on  behalf  of  the  parties 
to  see  the  bark  weighed.  Soon 
afterwards,  8  tons  and  14  cwt. 
of  the  bark  were  delivered  to  the 
purchaser.  Before  the  rest  of  the 
bark  was  weighed,  an  extraordi- 
nary flood  of  the  river  Wye  rose 


nearly  to  the  height  of  five  feet 
around  the  remainder  of  the  stack 
of  bark,  and  did  it  very  consider- 
able injury.  The  purchaser  of- 
fered to  pay  for  the  8  tons  and 
14  cwt,  but  refused  to  pay  for 
the  remainder.  It  was  held  by  the 
Court  of  King's  Bench,  in  an  ac- 
tion for  goods  sold  and  delivered, 
that  the  property  in  the  residue  of 
the  bark  did  not  vest  in  the  pur- 
chaser until  it  had  been  weighed, 
as  that  was  necessary  in  order  to 
ascertain  the  price  to  be  paid,  and 
consequently  that  it  remained  at 
the  risk  of  the  vendor,  who  was 
not  entitled  to  maintain  an  action 
for  the  price  against  the  pur- 
chaser. "  Two  questions,"  said 
Bailey,  J.,  "  are  involved  in  this 
case ;  first,  whether  the  property 
in  the  bark  was  vested  in  the  de- 
fendant, so  as  to  throw  all  risks 
upon  him  ;  secondly,  whether  there 
had  been  such  a  delivery  of  the 
bark  as  would  support  this  form 
of  action.  It  is  not  perhaps  ne- 
cessary to  give  any  opinion  upon 
the  first  point,  but  I  think  it  right 
to  do  so,  as  it  is  most  satis&ctory 
to  determine  the  case  upon  the 
main  ground  taken  in  the  argu- 
ment. I  think  that  the  property 
did  not  vest  in  the  defendant  so 
as  to  make  him  liable  to  bear  the 
loss  which  has  occurred.  Gene- 
rally speaking,  where  a  bargain  is 
made  for  the  purchase  of  goods, 
and  nothing  is  said  about  payment 
or  delivery,  the  property  passes 
immediately,  so  as  to  cast  upon 
the  purchaser  all  future  risk,  if 
nothing  remains  to  be  done  to  the . 
goods,  although  he  cannot  take 
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them   away  withoat  paying  the 
price.    If  anything  lemainB  to  be 
done  on  the  part  of  the  seller, 
until  that  is  done  the  property  is 
not  changed.    In  Rugff  t.  Jfmett^ 
(11   East,   216)    and   Wallace  r. 
Breeds  (13  East,  522),  the  thing 
which  remained  to  be  done  was  to 
vary  the  nature  or  quantity  of  the 
commodity  before  delivery;   that 
was  to  be  done  by  the  seller.    In 
other  cases,  the  thing  sold  was  to 
be  separated  from  a  larger  quan- 
tity of  the  same  commodity.   This 
case   was  different ;  the  subject- 
matter  of  the  sale  was  clearly  as- 
certained.   The  defendant  agreed 
to  buy  the  bark  stacked  at  Bed- 
brook,  meaning  of  course  all  the 
bark  stacked  there  ;  but  it  was  to 
be  paid  for  at  a  certain  price  per 
ton.    The  bargain  does  not  specify 
the  mode  in  which  the  weight  was 
to  be  ascertained ;  but  it  was  neces- 
sary that  it  should  be  ascertained 
before  the  price  could  be  calcu- 
lated, and  the  concurrence  of  the 
seller  in  the  act  of  weighing  was 
necessary.    He  might  insist  upon 
keeping  possession  until  the  bai^ 
had  been  weighed.     If  he  were 
anxious  to  get  rid  of  the  liability 
to  accidental  loss,  he  might  give 
notice  to  the  buyer  that  he  should 
at  a  certain  time  weigh  the  bark, 
but  until  that  act  was  done,  it 
remained  at  his  risk.    In  Hanson 
V.  Mei/er  {antSy  p.  600),  weighing 
was  the  only  thing  which  remained 
to  be  done  ;  there  was  not  any  ex- 
press stipulation  in  the  contract 
that  the  starch  (the  subject-matter 
of  the  contract)  should  be  weighed ; 
that  was  introduced  in  the  deliyery 


order,  but  the  nature  of  tlie  con- 
tract made  it  necessary.  So  here, 
the  contract  made  weighing  ne- 
cessary, for  without  that  the  priu 
could  not  be  asceriamed.  Siq)pose 
the  plaintiff  had  declared  spedJsJlj 
upon  this  contract^  he  mnst  hare 
allied  and  pitnred  that  he  fldd 
the  bark  at  a  certain  sum  per  ton, 
that  it  weighed  so  many  tons,  and 
that  the  price  in  the  whole  amount- 
ed to  a  certain  sum.  The  case  d 
Hanson  v.  Meyer  differs  ftom  this 
in  one  particular,  viz.  that  the  as- 
signees of  the  vendee,  who  had 
become  bankrupt^  were  seeking  to 
recoY^  the  goods  sold ;  bnt  the 
language  of  Lord  EOmborough,  as 
to  the  necessity  of  weighing  in 
order  to  ascertain  the  price  before 
the  property  could  be  changed,  is 
applicable  to  the  present  case,  and 
decides  it.  I  therefore  think  that 
the  bark  which  remained  un- 
weig^ed  at  the  time  of  the  loss 
was  at  the  risk  of  the  seUer." 
See  also  Cunliffe  t.  Harrison^  6 
Exch.  903  ;  Logan  t.  Le  Meswrier, 
6  Moo.  P.  C.  C.  116. 

The  same  principle  was  acted 
upon  in  Acnxman  t.  Morrice,  8  C. 
B.  449.  There  the  defendant  had 
contracted  with  one  Swift  to  par- 
chase  of  him  the  trunks  of  certain 
oak  trees,  then  felled  and  lying  at 
Hadnock,  about  twenty  miksfrom 
Chepstow.  The  usual  course  of 
trading  between  the  parties  was 
for  the  vendee's  agent  to  select 
and  mark  such  portions  of  the 
trees  as  he  intended  to  purchase, 
and  for  Swift  to  sorer  the  tops 
and  sidings,  and  float  the  trunks 
down  the  river  Wye  to  the  Tcn- 
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dee's  wharf  at  Chepstow,  and  there 
deliver  them.  After  a  portion  of 
the  timber  had  been  delivered, 
and  the  whole  paid  for,  Swift  be- 
came bankmpt ;  whereupon  the 
defendant  sent  his  men  to  tiie 
premises  of  the  vendor  at  Had- 
nock,  and  severed  and  carried 
away  such  of  the  trees  as  had 
been  marked.  It  was  held  by  the 
Conrt  of  Common  Pleas,  that  no 
property  in  tto  trees,  or  in  any 
portion  of  them,  which  had  not 
been  delivered  by  the  •  vwidor, 
passed  to  the  defendant  by  the 
contract ;  and  that  there  was  no 
delivery  or  acceptance  to  satisfy  the 
Statute  of  Frauds,  and  consequently 
that  the  assignees  of  the  vendor 
were  entitled  to  recover  the  value 
of  the  trees  carried  away  in  trover. 
Though,  upon  a  contract  for  the 
sale  of  any  goods,  something  re- 
mains to  be  done  by  the  buyer, 
such  as  weighing,  measuring,  or 
testing  the  goods,  if  it  appears  by 
the  terms  of  the  contract  that  it 
was  the  intention  of  the  parties 
that  the  property  should  pass  to 
the  buyer,  it  will  pass  though  he 
has  not  done  the  act.  Thus  in 
Turley  v.  Bates,  2  H.  &  0.  200, 
where  the  plaintiff  sold  to  the 
defendant  a  quantity  of  fire-clay, 
at  a  certain  price  per  ton,  the  clay 
to  be  carted  away  by  the  defend- 
ant, at  his  own  expense,  and 
weighed  by  him  at  the  weighing- 
machine  of  a  third  person.  It  was 
held  by  the  Court  of  Exchequer, 
that  the  property  in  the  clay 
passed  to  the  defendant  on  the 
completion  of  the  bargain,  and  the 
plaintiff  might  recover  the  price 


under  a  covenant  for  goods  bar- 
gained and  sold,  although  the  clay 
had  never  been  weighed.  Kershaw 
V.  Ogdm,  3  H.  &  C.  717 ;  13  W. 
R.  (Ex.)  755. 

Where  moreover  the  identity  of 
the  goods  and  the  quantity  and 
price  are  known,  if  the  weighing 
and  measuring  of  the  goods  is 
only  necessary  for  the  purpose  of 
satisfying  the  purchaser  that  he 
has  got  what  he  contracted  for, 
the  sale  will  be  complete,  and  the 
property  will  pass  to  him  at  once. 
Swanunck  v.  Soihemy  9  Ad.  &  Ell. 
895,  900. 

When  the  measurement  of  seve- 
ral things  sold  has  been  taken,  the 
mere  adding  up  of  the  whole  will 
not  be  considered  as  necessary  to 
complete  the  measurement^  so  as  to 
prevent  the  property  fix)m  passing 
to  the  vendee.  TansUy  v.  Turner, 
2  Bing.  N.  C.  151,  154 ;  2  Sc.'241. 

When  the  vendors  have  done 
every  act  on  their  part  to  be  done, 
to  put  goods  which  they  have  sold 
into  a  deliverable  state,  the  pro- 
perty in  them  will  pass  to  the 
vendee.  Logan  v.  Le  Mesu/rier,  6 
Moo.  P.  C.  C.  116;  Oilmour  v. 
Sui^U,  11  Moo.  P.  C.  C.  551. 
The  fact  that  the  vendors,  either 
by  the  custom  of  trade,  or  by  ex- 
press contract,  are  bound  to  pay 
warehouse-rent  for  the  goods  du- 
ring a  certain  period  is  immate- 
rial. Hammond  y.  Anderson,  1  Bos. 
&  P.  N.  R.  69  ;  Orecwes  v.  Hepke, 
2  B.  &  Aid.  131 ;  Castley.Sworder, 
6  H.  &  N.  828,  reversing  S.'C.  5 
H.  &  N.  281. 

There  may,  it  seems,  be  a  com- 
plete contract  so  as  to  pass  the 
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property  in  goods  from  the  seller 
to  the  buyer,  although  the  price 
has  not  been  definitively  agreed 
on  between  them.  JoycsY.Sivanriy 
17  C.  B.  (N.  S.)  84. 

Tinder  a  contract  for  making  a 
thing,  not  existing  in  specie  at 
the  time  of  the  contract,  as,  for 
instance,  for  building  a  vessel,  or 
making  a  machine,  in  the  absence 
of  contract,  or  of  circumstances 
from  which  a  contrary  conclusion 
may  be  drawn,  no  property  vests 
in  the  party  whom,  for  distinction, 
we  may  call  the  purchaser,  during 
the  progress  of  the  work,  nor  un- 
til tiie  thing  is  finished  and  de- 
livered, or  at  least  ready  for  de- 
livery, and  approved  of  by  the 
purchaser;  and  that  even  where 
the  contract  contains  a  specifica- 
tion of  the  dimensions  and  other 
particulars  of  the  thing,  and  fixes 
the  precise  mode  and  time  of  pay- 
ment by  months  and  days.  The 
reason  is  that  the  maker  or  builder 
is  not  bound  to  deliver  to  the  pur- 
chaser the  identical  thing  which  is 
in  progress,  but  may,  if  he  please, 
dispose  of  that  to  some  other  per- 
son, and  deliver  to  the  purchaser 
another  vessel  or  thing,  provided 
it  answers  to  the  specification  con- 
tained in  the  contract.  Per  Wil- 
liams,  J.,  4  Ad.  &  Ell.  466.  And 
see  Mucklow  v.  Mangles,  1  Taunt. 
318  ;  Goode  v.  Langky,  7  B.  &  C. 
26 ;  Atkinson  v.  Bell,  8  B.  &  C. 
277  ;  2  M.  &  E.  301 ;  Laidler  v. 
Burlmson,  2  M.  &  W.  602 ;  Trytp 
V.  Armitage,  4  M.  &  W.  687.  See 
Lee  V.  Orijffin,  1  Best  &  Sm.  272. 
Although,  however,  a  mere  con- 
tract for  the  making  of  a  chattel 


to  order  does  not,  per  se,  vest  in 
the  person  giving  the  order  the 
property  in  the  chattel  when  com- 
pleted, nevertheless  if  there  be  an 
appropriation  and  setting  apart  of 
the  chattel  on  the  one  side,  and 
an  assent  to  such  appropriation  on 
the  other  side,  that  will  pass  the 
property  in  the  article  made  to 
order,  as  clearly  as  it  wonld  have 
done  had  it  been  in  existence  at 
the  time  of  the  original  contract 
{Wilkms  V.  Bromehead,  7  Scott, 
N.  B.  921),  although  snbseqnent 
additions  have  been  ordered  to  be 
made  to  the  article,  after  its  com- 
pletion according  to  the  original 
order.  CarruthersY.Pai/ne,2}iM 
P.  441  ;  see  also  FUioU  v.  Pybus, 
4  M.  «&;  Sc.  289,  10  Bing.  512. 

So  where  the  intention  is,  eitlier 
expressed  or  to  be  inferred  fiom 
the  attendant  circumstances,  that 
the  property  shall  pass  in  .the 
incomplete  and  growing  chattel 
afi  the  manufacture  of  it  proceeds, 
that  intention  will  be  effectuated. 
See  Woods  v.  Russell,  5  B.  &  Aid. 
942  ;  Beid  v.  Fairbanks,  13  C.  B. 
692.  Upon  this  principle,  where 
a  contract  provides  that  a  thing 
shall  be  made,  or  vessel  built  under 
the  superintendence  of  a  person 
appointed  by  the  purchaser,  and 
also  fixes  the  payment  by  instal- 
ments, regulated  by  particular 
stages  in  the  progress  of  the  woA, 
the  general  property  in  aU  the 
things  used  in  the  progress  of  the 
work  vests  in  the  purchaser  at  ihe 
time  when  they  are  put  into  the 
fabric,  under  the  approval  of  the 
superintendent,  or  as  soon  as  the 
first  instalment  is  paid.     Ciwfo 
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T.  Spence,  4  Ad.  &  Ell.  448,  466  ; 
and  see  Wood  y.  Bell,  5  Ell.  &  BL 
772  ;  6  EU.  &  Bl.  355. 

A  mere  licence  in  snch  a  con- 
tract, for  the  purchaser  in  the 
event  of  the  contractor  not  com- 
pleting his  work  in  a  particular 
time,  to  use  such  of  the  materials 
of  the  contractor  as  shall  be  appli- 
cable to  that  purpose,  will  not,  on 
the  happening  of  that  event,  give 
the  purchaser  any  property  in  such 
materials.  Baker  t.  Oray,  17  C.  B. 
462. 

While  goods  are  afloat,  the  bill 
of  lading  represents  them,  and 
the  indorsement  and  delivery  of 
the  bill  of  lading  while  the  ship 
is  at  sea  operate  exactly  the  same 
as  the  delivery  of  the  goods  them- 
selves to  the  assignees  after  the 
ship's  arrival  would  do.  Meyerstein 
V.  Barber,  2  Law  Eep.,  C.  P.  45. 

A  bill  of  lading,  moreover,  re- 
mains in  force  until  there  has  been 
a  complete  delivery  of  the  goods 
thereunder  to  a  person  having  a 
right  to  receive  them,  and  is  not 
spent  or  exhausted  by  the  landing 
and  warehousing  of  them  at  a 
sufferance-wharf, — at  all  events  so 
long  as  they  are  xmder  stop  for 
freight  Meyerstein  v.  Barber,  2 
Law  Eep.,  C.  P.  38.  If  from  all 
the  facta  it  may  be  inferred  that  a 
bill  of  lading  was  taken  in  the 
name  of  the  seller,  in  order  to 
retain  dominion  over  the  goods, 
that  shows  there  was  no  intention 
to  pass  the  property;  but  if  the 
whole  of  the  circumstances  lead  to 
the  conclusion  that  that  was  not 
the  object,  the  form  of  the  bill  of 
lading  has  no  influence  on  the  re-> 


suit.  Per  Williams,  J.,  in  Joyce  v. 
Swann,  17  C.  B.,  N.  S.  102.  And 
see  Wait  v.  Baker,  2  Exch.  1; 
Braume  v.  Hare,  4  Hurlst.  &  N.  822. 

A  sale  of  goods'  by  deed, — ^in 
other  words  a  bill  of  sale,  passes  the 
property  in  the  goods  comprised 
within  the  deed  upon  the  delivery 
of  the  deed.  Carr  v.  Burdiss,  1 
C.  M.  &  E.  782 ;  Brighton  Railway 
Company  v.  Fairclouyh,  2  M.  &  G. 
674 ;  OaU  V.  BumeU,  7  Q.  B.  850. 
See  MiU  <fc  Coll.  on  BiUs  of  Sale, 
p.  4. 

A  grant  of  goods  which  do  not 
at  the  time  belong  to  the  grantor, 
but  which  he  expects  to  acquire, 
will  at  law  pass  no  property  in 
them.  (Robinson  v.  Macdonnell, 
5  M.  &  Selw.  228 ;  Lunn  v.  Thorn- 
ton,  1  C.  B.  379 ;  Oale  v.  Bumell, 
7  Q.  B.  850 ;  Hope  v.  HayUy,  5 
Ell.  &  Bl.  830.)  Such  an  assign- 
ment is  valid  in  equity,  as,  for  in- 
stance, the  assignment  of  the  future 
cargo  or  freight  of  a  ship  {in  re 
Ship  Warre,  8  Price,  269,  n. ; 
Curtis  V.  Aub&r,  1  J.  &  W.  826  ; 
Douglas  Y.Russell,  4  Sim.  524;  S.O. 
1  My.  &  K.  488 ;  Langton  y.fforton, 
3  Beav.  464;  1  Hare,  549)  ;  or  of 
machinery  at  a  future  time,  to  be 
added  to  or  substituted  for  existing 
machinery  (Holroyd  v.  Marshall, 
10  Ho.  Lo.  Ca.  193,  reversing  the 
decision  of  Lord  Campbell,  C,  in 
S.  C,  2  De  G.,  P.  &  Jo.  596; 
Reeve  v.  Whitmore,  33  L.  J.  Ch. 
63 ;  Brown  v.  Bateman,  2  Law 
Eep.  C.  P.  272),  will  be  made 
available  in  equity. 

But  even  at  common  law,  after- 
acquired  or  substituted  goods  may 
be  seized  by  a  creditor  under  a 
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power  conferred  upon  him  by  deed. 
See  GMdM  v.  Oakwarthy,  6  0.  B. 
(N.  S.)  470  ;  Lunn  v.  Thornton^  1 
C.  B.  379 ;  Congreve  v.  Eveits,  10 
Bxch.  298;  Hope  v.  HayUy^  5 
EU.  &  BL  830;  Carry. AUaty  27 
L.  J.  (Exch.)  385. 

When  the  parties,  by  their  con- 
tract, make  any  condition  pre- 
cedent to  the  vesting  of  the  pro- 
perty the  subject  of  the  contract, 
their  intention  will  be  carried  into 
eflfect.  If,  for  instance,  goods  are 
sent  for  sale  "  on  approval  or  re- 
turn," no  property  will  vest  in  the 
purchaser  until  he  has  intimated 
his  approval,  because  such  was 
the  int^tion  of  the  parties.  See 
Swain  v.  ShepJierd,  1  M.  &  Bob. 
228,  Com.  Dig.  Condition  (B.  3)* 
See  also  Bannerman  v.  White,  10 
C.  B.  (N.  S.)  844. 

On  fulfilment,  however,  of  the 
condition  the  property  will  pass  at 
once.  Thus  in  Evans  v.  Thomas, 
Cro.  Jac.  172,  it  is  said,  "  If  one 
covenants  with  another,  tliat  if  he 
will  marry  his  daughter  he  shall 
have  such  a  flock  of  sheep.  He 
marries  his  daughter,  the  property 
of  the  sheep  was  presently  in  him, 
for  it  was  but  a  personal  thing,  and 
the  covenant  is  as  a  grant."  See 
also  Barrow  v.  Colesy  3  Campb.  92. 

Upon  the  same  principle,  where 
goods  are  delivered  "on  sale  or 
return,"-  and  they  are  not  returned 
by  the  purchaser  within  a  reason- 
able time,  the  sale  of  the  goods 
becomes  absolute,  because  it  will 
be  presumed  that  he  has  fiilfilled 
the  condition  precedent  by  accept- 
ing them.  Moss  v.  Sweet,  16  Q.  B. 
493. 


In  the  period  intervening  be- 
tween the  making  of  the  (xmtract 
and  the  performance  of  the  con- 
dition, a  bond  fide  purchaser  may 
acquire  an  interest  in  the  chattel, 
of  which  the  first  purchaser  (whose 
remedy  will  be  only  against  the 
vendee  for  a  breach  of  contract) 
cannot  deprive  him.  ifre«  y. 
Solebay,  2  Mod.  243. 

In  certain  cases,  although  the 
property  in  goods  may  not  hsie 
passed,  the  persons  in  whose  pos- 
session they  are,  may,  by  their  ad- 
missions to  another,  estop  them- 
selves from  disputing  his  title. 
Thus  in  Stonard  v.  DunJem,  2 
Campb.  344,  Knight  gave  the  de- 
fendants, who  were  warehonsemen, 
an  order  to  hold  some  malt  on  the 
plaintiff's  account,  and  the  de- 
fendants thereupon  gave  a  written 
acknowledgment  that  they  held  it 
on  the  plaintiff's  account.  The 
plaintiff  had  advanced  £7,500  to 
Knight,  for  which  the  malt  was 
to  be  a  security.  Knight  became 
bankrupt,  and  in  a  on  of 
trover  for  the  malt,  the  question 
was  whether  the  plaintiff  or  the 
assignees  of  Knight  were  entitled 
to  the  malt.  It  was  contended 
for  the  defendants,  that  the  malt 
passed  to  the  assignees  under  the 
commission,  inasmuch  as  from  the 
universal  usage  and  consent  of  the 
trade,  re-measimng  was  necessary 
to  a  transfer  of  property  in  articles 
of  this  nature,  and  the  bankruptcy 
took  place  before  the  malt  in 
question  was  re-measured.  Lord 
Ellenborough  however  said,  '*  What- 
ever the  rule  may  be  as  between 
the  buyer  and  seller,  it  is  dear  the 
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defendants  cannot  say  to  the  plain- 
tiff, *  the  malt  is  not  yours,'  after 
acknowledging  to  hold  it  on  his 
acconnt.  By  so  doing  they  at- 
torned to  him  ;  and  I  should  en- 
tirely oyerset  the  security  of  mer- 
cantile dealings,  were  I  now  to 
suffer  them  to  contest  his  title." 

A  yerbal  acknowledgment  is 
equally  binding  upon  the  ware- 
houseman. Thus  in  Ooslmg  v. 
BimU^  7  Bing.  389,  Eoss  con- 
tracted to  sell  some  timber  to 
Allum,  who  paid  him  part  of  the 
price  on  account,  and  the  timber 
was  sent  to  the  defendant's  wharf, 
who  was  apprised  that  it  was  sold 
to  Allum,  who  marked  the  whole 
with  the  letter  A.  £oss  afterwards 
gave  Allum  notice  that  unless  he 
paid  him  the  whole  of  his*demand 
the  timber  should  be  resold.  Boss 
afterwards  sold  Uie  timber  to  the 
plaintiff  and  gave  a  written  order 
to  the  defendant  to  deliver  it  on 
receiving  a  sum  of  money  for  cart- 
age. The  defendant,  on  receiving 
the  written  order  and  the  money 
for  cartage,  said, "  Very  well,  I  will 
hold  the  timber  for  you."  Some 
time  afterwards  he  told  the  sawyers 
that  the  timber  belonged  to  the 
plaintiff  and  not  to  Allum.  After- 
wards Allum,  not  knowing  of  the 
transfer  to  the  plaintiff,  paid  the 
balance  of  the  price  of  the  timber 
into  a  bank  to  Boss's  account^  and 
the  defendant  gave  him  possession 
of  the  timber.  The  plaintiff  there- 
upon brought  an  action  of  trover 
against  the  defendant,  and  the  de- 
fence was,  that  the  timber  belong- 
ed to  Allum,  to  whom  it  had  been 
first  sold.    The  Court  of  Common 


Pleas,  without  deciding  in  whom 
the  property  in  the  timber  vested, 
held  that  the  defendant  could  not 
dispute  the  plaintiff's  title.  "This,'' 
said  Tindalf  C.  J.,  ^^  is  an  action  of 
trover,  in  which  I  agree  that  the 
question  is,  whether  the  plaintiff 
can  show  the  property  to  be  in 
himself :  as  to  which,  in  the  present 
case,  the  defendant  is  estopped  by 
his  own  admissions;  for, unless  they 
amount  to  an  estoppel,  the  word 
estoppel  may  as  well  be  blotted  out 
from  the  law.  .  .  .  The  only  ques- 
tion is,  whether  after  what  he  has 
done,  the  defendant  can  set  up  the 
title  of  a  third  person,  which  is 
the  less  allowable,  because  at  the 
time  he  made  the  admissions,  he 
was  fully  acquainted  with  the  claim 
of  Allum.  The  plaintiff  having  re- 
lied on  these  expressi<ms,  was  en* 
titled  to  suppose  that  the  defendant 
kept  the  timber  for  him."  See  also 
Halves  v.  Watson,  2  B.  &  C.  540; 
GilM  V.  Billy  2  C.  &  M.  530 ; 
Douglas  v.  Watson,  17  C.  B.  685. 

Upon  the  same  principle  it  has 
been  held,  that  where  on  a  con- 
tract  of  sale  of  a  portion  of  a  largo 
quantity  of  goods  in  the  warehouse 
of  the  vendor,  the  vendee  has  re- 
sold the  goods  to  a  third  person, 
whose  right  to  them  the  vendor  hag 
recognised,  he  cannot  afterwards 
dispute  the  title  of  such  third  per- 
son, although  the  specific  goods 
have  never  been  appropriated  to 
him.  See  Woodley  v.  Covmtrt/,  2 
H.  <&  C.  169  ;  there  the  defendants 
sold  348  barrels  of  flour  to  C,  who 
sold  them  to  the  plaintifB3,  and 
gave  them  a  delivery  order,  upon 
presenting  which  to  the  defend- 
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ants  ihey  said  it  was  all  right,  and 
transferred  the  flonr  in  their  books 
from  the  name  of  C.  to  that  of  the 
plaintiffs,  it  was  held  by  the  Court 
of  Exchequer  that  the  plaintiffs 
were  estopped  from  saying  that  no 
property  in  the  flonr  passed  to  the 
plaintiflis,  although  no  specific  por- 
tion of  a  larger  quantity  had  been 
appropriated  to  them. 

But  this  would  not  be  the  case 
where  no  property  in  the  goods 
passed  to  the  original  vendee,  and 
the  right  of  a  sub-purchaser  from 
him  was  not  recognised  by  the  ven- 
dor. See  Moakes  v.  Nicolsan^  19 
C.B.  N.S.  290,  There  coals  were 
sold  at  Hull  and  shipped  on  board  a 
vessel  chartered  by  the  buyer,  to  be 
paid  for  in  cash  against  a  bill  of 
lading  in  the  hands  of  the  seller's 
agent  in  London.  It  was  held  by 
the  Court  of  Common  Pleas,  first, 
that  no  property  passed  to  the  buyer 
until  the  oondition  was  fulfilled, 
and  that  the  price  being  unpaid  the 
seller  was  entitled  to  intercept  the 
delivery  ;  and,  secondly,  that  a 
third  person  who  had  agreed  with 
the  vendee  to  purchase  the  coals 
of  him  by  a  verbal  contract  entered 
into  before  the  quantity  was  ascer- 
tained and  shipped,  could  be  in 
no  better  position  than  the  original 
vendee. 

It  may  be  here  mentioned,  that 
in  order  to  transfer  a  chattel  by 
gift^  there  must  either  be  a  deed 
or  instrument  of  gift,  or  there 
must  be  an  actual  delivery  of  the 
thing  to  the  donee.  Irons  y.  Small- 
piecey  2  B.  &  Aid.  551,  552.  And 
so  essential  has  deli  veiy  been  held, 
that  a  mere  verbal  gift  of  a  chattel 


to  a  person  in  whose  possession  it 
is,  will  not  pass  any  property  to  the 
donee.  Shower  v.  Pi&jfc,  4  Eich. 
478. 

In  equity  a  voluntary  transfer 
or  assignment  in  order  to  be  ef- 
fectual must  be  complete,  bat  the 
donor  may  without  any  delireiy 
and  while  retaining  thelegalowner- 
ship,  constitute  himself  a  trustee 
for  the  donee.  See  note  to  ElUsm 
V.  ElUsm,  1  Lead.  Cas,  Eq.  232, 
8rd  edit. 

The  question  sometimes  arises 
how  far  the  vendor  is  able  to  re- 
scind a  contract  of  sale,  so  as  to 
revest  the  property  in  himself.  It 
is  laid  down  as  a  role  in  an  old 
case,  "  that  if  the  vendee  does  not 
come  and  pay  and  take  the  goods, 
the  vendor  ought  to  go  and  request 
him;  and  then  if  he  does  not  come 
and  pay  and  take  away  the  goods 
in  convenient  time,  the  agreement 
is  dissolved,  and  he  is  at  Ubertj 
to  sell  them  to  any  other  person." 
Langfort  v.  Tiler,  1  Salk.  113.  And 
see  Hinds  v.  Whiiehouse,  7  East, 
571. 

Whether  this  would  be  consi- 
dered to  be  good  law  at  the  pre- 
sent day  is  perhaps  donbtM ;  it 
seems  dear,  however,  that  where 
tie  property  in  goods  has  by  the 
contract  passed  from  the  yendor 
to  the  purchaser,  the  former  will 
not  be  able  to  rescind  the  contract 
so  as  to  revest  the  property  in 
himself,  upon  mere  non-payment 
of  the  price  at  the  stipulated 
time.  ThusinJforAfirwte&v.Anitt, 
1  Q.  B.  889,  the  defendant  sold 
the  plaintiff  six  stacks  of  oats 
then  standing  on  his  ground  under 


Digitized  by 


Google 


HANSON  V.   MEYE«. 


629 


the  following  written  contract :  — 
*' April  23rd,  1888.  Sold  to  Mr. 
John  Martindale,  of  Catterlen,  six 
oat  stacks  for  £85. 

"John  Smith  giyes  JohnMartin- 
dale  liberty  to  let  the  stacks  stand, 
if  he  thinks  fit,  until  the  middle  of 
August  next ;  and  John  Martin- 
dale  to  pay  John  Smith  for  the 
stacks  in  twelve  weeks  from  the 
date  hereof." 

The  defendant  at  the  end  of 
twelve  weeks  called  on  the  plain- 
tiff to  pay,  which  he  did  not  do. 
After  the  expiration  of  the  twelve 
weeks  the  plaintiff  tendered  pay- 
ment^ which  the  defendant  refused 
to  accept,  and  sold  the  oats,  on 
which  Uie  plaintiff  brought  trover, 
and  it  was  held  by  the  Court  of 
Queen's  Bench  that  he  was  entitled 
to  recover.  "Having  taken  time,*' 
said  Lord  Denmark  C.  J.,  "  to  con- 
sider of  our  judgment  owing  to  the 
doubt  excited  by  a  most  ingenious 
argument,  whether  the  vendor  had 
not  a  right  to  treat  the  sale  at  an 
end,  and  revest  the  property  in 
himself  by  reason  of  the  vendee's 
failure  to  pay  the  price  at  the  ap- 
pointed time,  we  are  clearly  of 
opinion  that  he  had  no  such  right, 
and  that  the  action  is  well  brought 
against  him.  For  the  sale  of  a 
specific  chattel  on  credit,  though 
that  credit  may  be  limited  to  ade- 
finite  period,  transfers  the  property 
in  the  goods  to  the  vendee,  giving 
the  vendor  a  right  of  action  for 
the  price,  and  a  lien  upon  the 
goods,  if  they  remain  in  his  pos- 
session till  that  price  be  paid.  But 
that  default  of  payment  does  not 
rescind  the  contract.    Such  is  the 


doctrine  cited  by  Holroyd^  J.,  from 
Com.  Dig.  Agreement  (B.  3),  in 
Tarling  v.  Baxter  (6  B.  &  C.  360, 
362,  and  ante,  p.  596),  with  all  the 
numerous  cases  referred  to  in  the 

course  of  the  argument 

Pothier  in  his  Traitedu  Gmtrat  de 
Vmte  (part  v.  ch.  2,  s.  6,  art.  475) 
cites  the  Civil  Code  (Cod.  lib.  iv. 
tit.  44,  s.  14)  for  the  proposition, 
that  a  purchaser's  delay  in  pay- 
ing the  price  does  not  give  the 
vendor  a  right  to  require  a  dis- 
solution of  the  contract ;  he  can 
only  exact  by  legal  procedure  the 
payment  of  the  price  due  to  him. 
*Iion  ex  eo,  quod  emptor  non  satis 
conventioni  fedty  contractus  irritus 
constituitur.^  Cod.  lib.  iv.  tit.  44, 
s.  14.  He  adds,  however,  that  from 
the  difficulty  of  enforcing  pay- 
ment from  debtors,  the  French  law 
had  departed  from  the  rigour  of 
these  principles,  permitting  a  suit 
for  the  dissolution  of  the  con- 
tract for  default  of  payment.  The 
judge  then  appointed  a  more  dis- 
tant day ;  which  passed,  and  no 
payment  made,  the  vendor  was  per- 
mitted to  resume  possession  of  the 
thing  sold.  But  even  after  sentence 
of  dissolution,  the  purchaser  may 
prevent  that  effect,  and  keep  what 
he  has  bought,  by  appealing,  and 
offering,  on  that  appeal,  the  price 
which  he  owes  with  interest  and 
expenses.  The  vendor's  right, 
therefore,  to  detain  the  thing  sold 
against  the  purchaser,  must  be  con- 
sidered as  a  right  of  him  till  the 
price  is  paid,  not  a  right  to  rescind 
the  bargain.  And  here  the  lien 
was  gone  by  tender  of  the  price." 
See  Page  v.  Cowasjee  Eduljee,  1 
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Law.  Rep.  P.  0.  C.  127,  145  ;  The 
Danube  Cmpcmy  J.  Zenos^  13  C.B. 
(N.  S.)  825. 

But  although  in  a  sale  of  chat- 
tels time  is  not  of  the  essence  of 
the  contract^  unless  it  is  made  so 
by  express  agreement,  that  may  be 
easily  done  by  introdncing  condi- 
tional words  into  the  bargain.  Per 
Lord  Denman,  C.  J.,  in  MarUndale 
T.  Smdihy  1  Q.  B.  895. 

Where  goods  are  sold  on  con- 
dition that,  if  they  are  not  paid 
for  at  a  time  specified,  the  owner 
may  resell  them,  and  the  Tendee 


diall  be  answerable  for  any  loss  on 
resale,  snch  sale  is  oonditkmal  and 
not  absolnte.  li^  therefore^  the 
vendee  do  not  pay  at  the  time, 
and  the  vendor  resell  at  a  lofis,  he 
cannot  maintain  assmnpsit  for 
goods  bargained  and  sold,  or  goods 
sold  and  delivered.  LatMnd  t. 
BavaUy  9  Q.  B.  1030. 

A  oontract  can  of  course  be  re- 
scinded, as  weU  as  entered  into, 
by  the  mutaal  consent  of  the  par- 
ties to  it.  Hemekey  v.  Earh^  8 
Ell.  &  BL  422  ;  see  also  Dwghi 
V.  Waismiy  17  C.  B.  C85. 
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De  Term.  S.  Hill,  Jan.  27th,  March  2l8t,  1690. 

[reported  3  VERN.  203 ;  s.  c.  1  eq.  ca.  abr.  50,  pl.  2.] 

Stoppage  in  Transitu.] — A.  being  beyond  sea,  consigns  goods  to 
S.,  then  in  good  circumstances  in  London,  but  before  the  godds 
arrive  B.  becomes  a  bankrupt.  If  A .  can  by  any  means  ^prevent  the 
goods  coming  into  the  hands  ofB.  or  the  assignees,  it  is  allowable 
in  equity,  and  B.  or  the  assignees  shall  have  no  relief  in  equity. 

The  plaintiffs,  being  assignees  under  a  statute  of  bankruptcy 
taken  out  against  the  Bonnells,  brought  their  bill  for  a  discoyery 
and  relief,  touching  two  cases  of  silk  at  first  consigned  bj  Altoniti 
and  Antinori  to  the  Bonnells,  then  considerable  merchants  in  Lon- 
don ;  but  before  the  ship  set  sail  from  Leghorn,  news  came  that 
the  Bonnells  had  failed,  and  thereupon  Altoniti  and  Antinori  alter 
the  consignment  of  the  silks,  and  consign  them  to  the  defendant. 

Upon  the  first  hearing,  the  Court  ordered  all  letters,  paper^^  etc., 
to  be  produced,  and  that  the  parties  proceed  to  a  trial  in  trover, 
to  see  whether  the  first  consignment,  notwithstanding  the  altering 
thereof,  and  new  consignment  made  before  the  ship  sailed,  vested 
the  property  of  those  silks  in  the  Bonnells;  and  upon  the  trial, 
the  verdict  being  given  for  the  plaintiffs,  the  cause  now  came  on 
upon  the  equity  reserved. 

The  Court  declared  the  plaintiffs  ought  not  to  have  had  so  much 
as  a  discovery,  much  less  any  relief  in  this  Court,  and  ordered  the 
cause  to  be  heard  ab  origine  (Reg.  Lib.  1690,  B.  221 ,  27th  January), 
in  regard  that  the  silks  were  the  proper  goods  of  the  two  Floren- 
tines, and  not  of  the  Bonnells,  nor  the  produce  of  their  effects ;  and 
therefore  they  having  paid  no  money  for  the  goods,  if  the  Italians 
could  by  any  means  get  their  goods  again  into  their  hands,  or  pre- 
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Tent  their  coming  into  the  hands  of  the  bankrupts,  it  was  but  lawful 
for  them  so  to  do,  and  very  allowable  in  equity. 

And  it  was  so  ruled  in  the  like  case  between  Wig/all  and  Motteux, 
etc.,  and  lately  between  HiXchcox  and  Sedgwick^  in  case  of  a  pur- 
chase, without  notice  of  bankruptcy ;  therefore  decreed  an  account, 
if  anything  due  from  the  Italians  to  the  Bonnells,  that  should  be 
paid  the  plaintiffs,  but  they  should  not  have  the  value  of  the  silks 
by  virtue  of  the  consignment  or  verdict,  and  put  the  Italians  to 
come  in  as  creditors  under  the  Statute  of  Bankrupts* 


WHITEHEAD  and  Others,  Assignees  op  RICHARD 
BENBOW,  A  Bankrupt,  v.  ANDERSON  and  Othees. 


Hilary  Term,  5  Vict,  Jan.  3Ue,  1842. 

[reported  9  MEES.  &  WELSB.  518.] 

Stoppage  in  Transitu.] — A  notice  of  stoppage  in  transitu  io  he 
effectual,  must  be  given  either  to  the  person  who  has  the  immediate 
custody  of  the  goods,  or  to  the  principal  whose  servant  has  the 
custody  at  su^h  a  time,  and  under  such  circumstances  as  thai  he 
may,  by  the  exercise  of  reasonable  diligence,  communicate  it  to  his 
servant  in  time  to  prevent  the  delivery  to  the  consignee.  Therefore 
where  timber  was  sent  from  Quebec,  to  be  delivered  at  Port  Fleet- 
wood in  Lancashire,  a  notice  of  stoppage  given  to  the  ship-owner 
at  Montrose,  while  the  goods  were  on  their  voyage,  whereupon  he 
sent  a  letter  to  await  the  arrival  of  the  captain  at  Fleetwood^  di- 
recting him  to  deliver  the  cargo  to  the  agents  of  the  vendor,  ica$ 
held  not  to  be  a  sufficient  notice  of  stoppage  in  transitu. 

The  vessel  arrived  in  port  on  the  Sth  of  August ;  on  which  day, 
before  the  captain  had  received  his  owner's  letter,  the  agent  of  the 
assignees  of  the  vendee  {who  had  become  bankrupt)  went  on  board, 
and  told  the  captain  he  had  come  to  take  possession  of  the  cargo. 
He  went  into  the  cabin,  into  which  the  ends  of  the  timber  pro- 
jected, and  saw  and  touched  the  timber.  When  the  agent  first 
stated  that  he  came  to  take  possession,  the  captain  made  no  replt/t 
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hut  subsequently,  at  the  same  intervieWy  told  him  that  he  would 
deliver  him  the  cargo  wlien  he  was  satisfied  about  his  freight. 
They  then  went  on  shore  together.  Shortly  afterwards  the  agent 
of  the  vendor  came  on  board,  and  served  a  notice  of  stoppage  in 
transitu  upon  the  mate,  who  had  charge  of  the  cargo,  and  in  a 
few  days  after  received  possession  of  the  cargo  from  the  captain. 
Held,  that  under  these  circumstances  there  was  no  actual  possession 
taken  of  the  goods  by  the  assignees ;  and  as  there  was  no  contract 
by  the  captain  to  hold  the  goods  as  their  agent,  the  circumstances 
did  not  amount  to  a  constructive  possession  of  the  goods  by  them. 

Queere  whether  the  act  of  marking  or  taking  samples  or  the  like, 
without  any  removal  of  any  part  of  the  goods  from  the  possession 
of  the  carrier,  even  though  done  with  the  intention  of  taking 
possession,  wiU  amount  to  a  constructive  possession,  unless  accom- 
panied by  circumstances  denoting  that  the  carrier  was  intended 
to  keep,  and  assented  to  keep,  possession  of  the  goods  as  the  agent 
of  the  vendee  ? 

Before  the  consignor  knew  of  the  bankruptcy  of  the  consignee  he  had 
sent  three  letters  to  the  manager  of  a  bank  in  Liverpool,  inclosing 
biUs  drawn  by  himself  upon  certain  parties,  and  he  referred  them 
to  the  defendants  as  persons  who  would  settle  any  irregularity  that 
might  occur  respecting  the  acceptances.  These  letters  were  com- 
municated  to  the  defendants,  and  assented  to  by  them.  Another 
letter  to  the  same  party  enclosed  a  bill  drawn  upon  the  consignee 
for  the  price  of  the  timber  in  question.  Held,  that  the  letters  were 
admissible  in  evidence,  and  were  some  evidence  to  show  an  au" 
thority  in  the  defendants  to  stop  the  cargo  in  transitu. 

The  consignor  before  the  stoppage  in  transitu  wrote  a  letter  to  the 
defendants,  in  which  he  assumed  that  they  had  stopped  the  cargo, 
and  gave  directions  as  to  the  sale  of  it.  This  letter  did  not  reach 
the  defendants  until  after  the  stoppage.  QusBre,  whether  it  gave 
authority  to  them  to  stop  the  cargo  at  the  time  of  the  stoppage,  or 
amounted  to  a  valid  ratification  of  that  act. 

Trover  for  timber,  alleging  the  possession  by  the  plaintiffs  as  as- 
signees, and  a  conversion  by  the  defendants  after  the  bankruptcy. 
Pleas :  first,  not  guilty ;  secondly,  a  denial  of  the  plain tiflfs'  possession 
of  the  goods.  All  points  as  to  any  right  of  stoppage  in  transitu 
were  to  be  raised  upon  the  first  and  second  pleas. 

At  the  trial,  at  the  Liverpool  Spring  Assizes,  1844,  a  verdict  was 
found  by  consent  for  the  plaintiffs, — damages  £2,000,  subject  to  a 
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special  case  for  the  opinion  of  this  Court,  to  be  stated  and  settled 
by  a  barrister ;  wherein  it  was  agreed,  that  if  the  opinion  of  the 
Court  should  be  in  favour  of  the  defendants,  then  the  verdict  so 
found  for  the  plaintiffs  should  be  set  aside,  and  a  verdict  entered 
for  the  defendants ;  but  if  the  opinion  of  the  Court  should  be  in 
fftvour  of  the  plaintiffs,  then  that  the  damages  should  be  subject 
to  reduction,  according  to  the  finding  of  the  barrister. 

Bichard  Benbow,  before  his  bankruptcy^  was  a  timber-merchant 
at  Liverpool,  and  on  the  12th  of  March,  1840,  contracted  with 
Charles  Bimie,  owner  of  the  ship  '*  Monarch,''  that  the  ship  should 
proceed  to  Quebec,  and  there  load  a  full  cargo  of  timber;  and 
should  proceed  therewith  to  Wyrewater,  otherwise  called  Port 
Fleetwood,  in  the  county  of  Lancaster,  and  deliver  the  same,  on 
being  paid  freight  for  the  timber  at  a  certain  rate.  It  was  also 
agreed  that  the  ship  should  be  consigned  to  Thomas  Benbow,  of 
Wyrewater,  the  brother  of  Bichard  Benbow. 

On  the  1st  of  April,  1840,  B.  Benbow  contracted  with  George 
Bumes  Symes,  a  merchant  at  Quebec,  theii  at  Liverpool,  for  a 
cargo  of  timber  for  the  "  Monarch,"  to  be  shipped  at  Quebec,  and 
to  be  paid  for  by  the  purchaser's  acceptance  of  the  seller's  draft  at 
ninety  days ;  and  on  the  25th  of  June  the  "  Monarch  "  sailed  with 
the  cargo.  On  the  Ist  of  July,  1840,  Symes  wrote  a  letter  to  John 
Chaffers,  the  manager  of  the  Boyal  Bank  in  Liverpool,  with  which 
bank  Symes  had  an  account,  inclosing  in  the  letter  a  bill  of  ex- 
change, drawn  by  him  on  B.  Benbow,  for  £53B  Ss.  6(2.,  the  price 
of  the  "  Monarch's  "  cargo. 

On  the  27th  of  June,  1840,  a  fiat  of  bankruptcy  issued  against 
Benbow,  founded  on  an  act  of  bankruptcy  committed  on  the  d6th 
of  June,  1840,  and  he  was  duly  declared  a  bankrupt,  and  the 
plaintiffs  were,  on  the  8th  of  July,  1840,  appointed  his  assignees. 

On  the  9th  of  July  Mr.  Bimie,  the  owner  of  the  "  Monarch," 
having  heard  some  rumours  affecting  the  credit  of  B.  Benbow, 
wrote  from  Montrose  a  letter  to  the  captain  of  the  "  Monarch," 
stating  the  rumours,  and  requesting  the  captain  to  intimate  to 
Thomas  B6nbow  that,  before  the  delivery  of  the  cargo,  he,  T. 
Benbow,  must  produce  approved  security.  The  plaintifiiB  directed 
T.  Benbow  to  take  charge  of  the  cargo  of  the  "  Monarch  "  for  the 
assignees,  on  her  arrival  at  Wyrewater.  The  bill  drawn  by  Symes 
on  Benbow  for  the  price  of  the  cargo  was  not  accepted,  and  has 
not  been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are  corres- 
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pendents  of  Symes,  and  on  the  18th  of  July,  1840,  despatched 
Bichard  Grindley,  one  of  their  clerks,  to  Wyrewater,  with  instruc- 
tions to  go  on  board  the  "  Monarch  "  on  her  arrival  there,  to  serve 
the  notice  of  stoppage  in  transitu  on  the  ma^r.  The  defendants 
also  wrote  a  letter  from  Liverpool,  on  the  18th  of  July,  to  Bimie, 
in  ccmsequence  of  the  receipt  of  which  Bimie,  on  the  20th  of  July, 
wrote  a  letter  to  the  captain,  apprising  him  of  the  failure  of  Ben- 
bow,  and  appointing  Grindley,  or  Mr.  Lewtas,  of  Garstang,  near 
Wyrewater,  to  take  charge  of  the  cargo. 

The  "  Monarch  "  arrived  at  Wyrewater  between  seven  and  eight 
o'clock  on  Saturday  evening,  the  8th  of  August,  1840.  As  she 
was  entering  the  harbour  T.  Benbow  saw  her,  and  having  hailed 
the  captain  and  ascertained  her  name,  took  a  boat  to  go  on  board. 
The  vessel  let  go  her  anchor,  and  he  got  on  board  about  eight 
o'clock  F.M.,  as  the  crew  were  furling  the  sails.  The  "  Monarch  " 
was  then  at  the  usual  anchoring  and  discharging  ground,  opposite 
to  the  custom-house,  and  there  came  to  anchor  with  a  single  anchor^ 
at  the  spot  where  her  cargo  was  subsequently  discharged ;  but  in 
such  a  tideway  as  there  is  at  Wyrewater,  it  was  necessary  that  the 
vessel  should  'be  moored  with  a  second  anchor,  in  order  to  dis- 
charge in  safety,  and  the  second  anchor  was  not  in  fact  got  out 
until  four  o'clock  next  morning,  the  9th  of  August,  until  which 
time  the  pilot  remained  on  board  in  charge  of  the  vessel.  Thomas 
Benbow  so  went  on  board  the  "  Monarch  "  for  the  purpose  of  taking 
possession  of  the  cargo,  and  told  the  captain  that  the  ship  was 
consigned  to  him  by  the  charter-party,  and  that  he  had  come  to 
take  possession  of  the  cargo.  He  told  the  captain  that  he,  Ben- 
bow, had  got  the  bill  of  lading,  but  he  did  not  produce  it.  The 
captain  invited  Thomas  Benbow  into  the  cabin.  The  bulkheads 
of  the  cabin  had  been  removed,  as  is  usual  in  timber  vessels,  and 
the  ends  of  the  timber,  part  of  the  cargo,  projected  into  the  cabin, 
and  Thomas  Benbow  saw  and  touched  them.  When  Thomas  Ben- 
bow first  stated  that  he  came  to  take  possession,  the  captain  made 
no  reply;  but  he  subsequently  at  the  interview  told  Thomas  Ben- 
bow that  he  would  deliver  him  the  cargo  when  he  was  satisfied 
about  the  freight ;  and  he  did  not,  at  this  interview,  consent  to 
deliver  immediate  possession,  or  to  waive  his  lien  on  the  cargo  for 
the  freight.  Thomas  Benbow  offered  to  advance  the  captain  any 
money  he  might  want ;  the  captain  said  he  would  require  money 
for  various  purposes,  and  that  he  expected  a  letter  from  his  owner ; 
and  he  then  accompanied  Thomas  Benbow  ashore.     At  this  time 
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tbe  captain  received  his  owner's  letter  of  the  9th  of  July.  T.Ben- 
bow,  at  the  same  time,  advanced  him  £iO  on  account  of  freight, 
to  be  applied  by  the  captain  for  the  disbursements  of  the  ship. 
At  this  time  T.  Benbow  had  not  informed  the  captain,  nor  had 
the  captain  any  knowledge  of  the  bankruptcy  of  R.  Benbow ;  and 
this  payment  being  only  a  partial  satisfaction  on  account  of  the 
freight,  did  not  alter  the  captain's  intention  to  withhold  his  consent 
to  deliver  the  cargo  until  he  was  satisfied  for  the  whole  of  the 
freight 

Grindley,  the  defendant's  clerk,  on  the  same  8th  of  Augost,  got 
on  board  the  "  Monarch"  about  half  an  hour  after  the  captain  had 
gone  on  shore  with  T.  Benbow.  He  there  told  the  mate  that  the 
consignees  had  failed,  and  that  he  had  come  to  prevent  the  cargo 
falling  into  their  hands.  He  then  delivered  to  the  mate  the  notice, 
stating  that  it  was  intended  for  the  stoppage  in  transitu  of  tbe 
cargo.  Grindley  then  went  on  shore,  and  delivered  to  the  captain 
the  letter  of  the  ship-owner  of  the  20th  of  July,  whereupon  the 
captain  promised  and  consented  to  deliver  the  cargo  to  Grindley. 
The  following  day  the  captain  tendered  to  T.  Benbow  the  £40 
that  he  had  received  from  him  ;  but  the  latter  declined  to  receive 
it.  The  cargo  was  afterwards  entered  at  the  custom-house  by 
Benbow,  and  the  captain  consented  to  deliver  the  cargo  to  him. 
This  entry,  however,  was  not  acted  on ;  and  it  was  subsequently 
entered  by  Grindley,  to  whom  the  captain  again  promised  to  de- 
liver it.  Part  of  the  timber  was  afterwards  put  over  the  ship's 
side,  and  delivered  to  Grindley;  Benbow,  who  was  present,  making 
claim  to,  and  demanding  possession  of  it.  The  rest  of  the  cargo 
was  also  subsequently  delivered  to  Grindley.  The  "Monarch" 
never  moved  from  the  place  where  she  first  came  to  single  anchor, 
and  where  Benbow  first  got  on  board,  until  after  the  delivery  of 
the  cargo  was  completed. 

It  has  been  already  stated,  that  the  defendants  were  agents  for 
Symes ;  but  the  extent  of  their  authority  as  agents  was  disputed. 
Part  of  the  evidence  tendered  to  show  such  a  general  auAority 
from  Symes  as  would  warrant  the  defendants  in  stopping  this 
cargo  in  transitu,  consisted  of  letters  written  by  Symes  on  the 
27th  of  May,  the  28th  of  May,  and  the  12th  of  June,  1840,  to  Mr. 
Chaffers,  the  manager  of  the  Boyal  Bank  of  Liverpool,  which 
letters  had  been  received,  communicated  to  the  defendants,  and 
had  been  assented  to  by  them,  before  they  interfered  to  stop  «» 
transitu,  as  stated  in  the  present  case.    In  these  three  letters, 
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irhich  enclosed  bills  drawn  by  Symes  on  the  various  parties,  and 
which  he  directed  ChaflFers  to  forward  for  acceptance,  he  stated 
that  if  any  irregularity  or  informality  should  occur  respecting 
them,  the  defendants  would  assist  in  getting  them  in  order.  There 
was  also  a  letter  of  the  1st  of  July,  1840,  written  by  Symes  to 
Chaffers,  in  which  he  enclosed  a  bill  drawn  by  him  on  the  bank- 
rupt, Bichard  Benbow,  for  the  amount  of  the  cargo  in  question, 
and  requested  Chaflfers  to  get  it  accepted.  The  admissibility  of 
all  these  letters  was  objected  to.  If  these  letters  or  any  of  them 
are  admissible,  and  are  any  evidence  to  show  such  general  autho- 
rity, they  together  with  the  other  evidence  given  suflSce  to  prove 
such  general  authority ;  and  it  must  be  assumed  as  a  fact  in  the 
case,  that  the  defendants  had  authority  from  Symes  to  stop  this 
cargo  in  transitu,  before  they  took  any  steps  for  that  purpose.  If 
these  letters  are  not  any  evidence  to  prove  such  authority,  then  it 
must  be  assumed  that  the  defendants  had  no  authority  from  Symes 
to  stop  the  cargo  in  transitu,  when  they  interfered  for  that  pur- 
pose, unless  such  authority  was  conveyed  by  the  letter  next  here- 
inafter mentioned. 

On  the  24th  of  July,  1840,  Symes  wrote  a  letter  to  the  defen- 
dants, in  which  he  assumes  that  they  have  taken  possession  of 
the  cargo,  and  sold  it  on  his  account.  This  letter  was  posted  on 
the  24th  of  July,  1840,  and  received  by  the  defendants  in  Liver- 
pool on  the  16th  of  August,  1840.  If  this  letter  could  give  the 
defendants  authority  from  Symes  to  stop  this  cargo  in  transitu 
at  the  time  they  interfered  for  that  purpose,  it  must  be  taken  that 
they  then  had  such  authority.  If  this  effect  cannot  be  legally 
attributed  to  this  letter,  Symes  by  it  ratified  and  confirmed  all 
that  was  done  by  the  defendants  to  stop  this  cargo  in  transitu 
and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  en- 
titled to  recover,  the  verdict  is  to  be  entered  for  them, — damages 
£4G0 ;  but  if  the  Court  should  be  of  opinion  in  favour  of  the 
defendants,  then  the  verdict  found  for  the  plaintiff  is  to  be  set 
aside,  and  a  verdict  entered  for  the  defendants. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term 
(November  27),  by  CromptoUy  for  the  plaintiffs. — First,  the  notice 
given  by  the  defendants  to  Bimie,  the  shipowner,  by  the  letter  of 
the  18th  July,  did  not  amount  to  a  stoppage  in  transitu,  not  being 
directed  to  the  party  who  had  possession  of  the  goods,  and  could 
act  upon  it.    Could  a  notice  given  to  an  owner,  residing  in  Canada 
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or  in  tlie  East  Indies,  operate  to  stop  in  transitu  goods  on  their 
way  to  England  ?  To  have  that  effect,  it  ought  to  be  given  to 
the  captain,  or  at  all  events  to  the  owner,  within  such  reasonable 
time  and  distance  that  he  may  communicate  with  the  captain. 
[Parke,  B. — Suppose  it  were  a  case  of  carriage  by  land  ;  would  a 
notice  to  Hckford's  in  London  be  sufficient,  or  must  it  be  given 
to  the  carrier  on  the  road  ?]  A  notice  to  them  might  be  sufiB- 
cient,  if  given  in  time  for  them  to  write  and  stop*  the  goods.  The 
test  is,  whether  the  party  receiving  the  notice  would  be  hable  in 
trover  as  for  a  conversion  by  non-delivery  of  the  goods  pursuant 
to  the  notice.  [Parke,  B. — Then  in  the  case  of  a  ship  at  sea, 
there  must  always  be  a  sort  of  race^  and  the  vendor  must  take  the 
chance  of  the  consignee's  first  reaching  the  port  of  the  discharge.] 
The  notice  ought  surely  to  be  given  to  the  person  who  can  act 
upon  it  at  the  time ;  otherwise  parties  who  may  have  assumed 
the  possession,  and  acted  as  owners  of  the  goods,  and  their  rights 
may  afterwards  be  divested  by  a  communication  coming  from  the 
owner  abroad,  of  a  notice  of  stoppage  given  to  him.  The  rule  of 
law  used  to  be,  that  a  stoppage  in  transitu  could  be  effected  only 
by  the  corporal  touch  of  the  goods,  but  that  undoubtedly  is  now 
otherwise :  Lett  v.  Cowley  (7  Taunt.  169).  But  in  that  case 
trover  would  have  lain  against  the  carrier  for  not  delivering  the 
goods  accordingly ;  but  not  so  here,  unless  laches  were  shown,  or 
it  appeared  that  the  shipowner  could  have  acted  on  the  notice  in 
time.  If  the  defendants  had  gone  to  him  at  Montrose,  and  there 
demanded  the  goods,  his  refusal  to  deliver  them  would  clearly  not 
have  amounted  to  a  conversion. 

Secondly,  the  goods  came  to  the  possession  of  the  assignees  on 
the  8th  of  August,  before  any  act  of  stoppage  in  transitu.  On 
that  day  their  agent  went  on  board,  declaring  his  intention  to  take 
possession,  and  had  actual  corporal  touch  of  the  goods ;  and  the 
captain  agreed  to  hold  the  goods  for  them,  and  attorned  to  their 
title,  for  he  promised  to  deliver  them  on  payment  of  certain 
freight,  which  was  afterwards  paid  accordingly.  He  became 
thenceforward  the  agent  of  the  plaintiffs,  to  hold  the  goods  for 
them.  In  Crawshay  v.  Eades  (1  B.  &  C.  181 ;  2  D.  &  B.  228), 
which  may  be  cited  for  the  defendants,  the  carrier  had  not  deli- 
vered the  property  to  the  consignee,  nor  agreed  to  hold  it  for  him, 
but  expressly  retained  it  by  way  of  lien  for  his  fireight.  There 
was  in  that  case  notliing  to  amount  to  an  attornment  by  the  bailee 
in  possession  of  the  goods.    In  Hawed  v.  Watson  (^  B.  &  C.  540 ; 
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4  D.  &  B.  22),  it  was  held,  that  an  attornment  by  a  warehouse- 
man to  the  title  of  the  vendee,  subject  to  the  payment  of  ware- 
house rent  and  charges,  put  an  end  to  the  right  of  stoppage.  So 
in  Gosling  v.  Bimie  (7  Bing.  339  ;  5  M.  &  P.  160),  where  a 
wharfinger  had  agreed  to  hold  timber  on  his  wharf  for  the  plain- 
tiff, a  vendee,  he  was  held  liable  in  trover  for  the  value,  notwith- 
stcmding  his  claim  for  wharfage.  These  cases  show  that  the 
continuance  of  the  carrier's  lien  does  not  prevent  the  right  of 
stoppage  in  transitu.  Allan  v.  Gripper  (2  C.  &  J.  218)  and  Bowe 
V.  Pickford  (8  Taunt.  83)  are  authorities  to  the  same  effect.  If  it 
were  otherwise,  the  right  of  stoppage  never  would  be  gone  in 
cases  where  the  goods  are  held  by  warehousemen  or  wharfingers  as 
agents  for  the  vendee,  for  in  all  such  cases  there  is  an  existing 
lien.  Then  as  to  the  mode  of  taking  possession,  Ellis  v.  Hunt 
(3  T.  B.  464)  is  an  authority  to  show  that  it  was  sufiicient  in  this 
case.  There  possession  taken  by  the  consignee's  putting  his 
mark  upon  the  goods  in  the  carrier's  warehouse  was  held  suffi- 
cient. The  present  case  is  stronger ;  here  the  plaintiffs,  by  their 
agent,  had  actual  touch  of  the  goods,  and  had  the  carrier's  assent 
to  hold  for  them.  More  could  not  have  been  done  ;  for  the  goods 
were  to  be  delivered  afloat.  In  Jackson  v.  Nichol  (5  Bing.  N.  C. 
508 ;  7  Scott,  577),  where  the  right  of  stoppage  was  held  to  be 
undetermined,  there  was  a  mere  demand  by  the  vendee,  without 
any  delivery ;  and  the  holder  had  refused  to  deliver  the  goods. 
Here  they  had  come  to  then:  ultimate  destination,  and  the  captain 
had  agreed  to  hold  them  for  the  benefit  of  the  plaintiffs ;  and  all 
that  was  afterwards  done  by  Grindley  on  behalf  of  the  vendors 
could  not  affect  the  previous  transaction  of  the  8th  of  August. 

But,  thirdly,  the  defendants  had  no  sufficient  authority  to  stop 
the  goods  in  transitu.  The  letters  prove  no  prior  authority,  and 
a  subsequent  ratification  is  not  sufficient  for  such  a  purpose. 
[The  learned  counsel  read  the  letters  stated  in  the  case.]  'The 
letter  firom  Symes  of  the  24th  July,  although  written  before  the 
stoppage,  was  not  communicated  to  the  defendants  until  after  that 
event,  and  therefore  cannot  be  considered  as  having  authorized 
them  to  stop  the  cargo.  [Aldersony  B. — Can  you  say  the  letters 
are  not  some  evidence  towards  proving  a  general  authority  ?  and 
if  they  are,  the  fact  is  found  that  the  defendants  had  sucTi  autho- 
rity.] It  is  submitted  that  they  are  not  evidence  at  all.  The 
other  letters  refer  to  other  transactions,  and  have  no  relevancy 
to  this  issue.     They  amount  at  most  to  evidence  of  a  special 
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authority,  to  interfere  with  respect  to  the  bills  mentioned  in  them. 
And  with  respect  to  that  of  the  24th  of  July,  it  can  only  be 
regarded  as  a  subsequent  ratification  of  the  defendant's  act,  which 
is  not  sufficient.  In  Nicholls  v.  Le  Feuvre  (2  Bing.  N.  C.  81)  the 
Court  appeared  to  doubt  whether  a  stoppage  in  transitu  made  by 
an  unauthorized  party  could  afterwards  be  ratified.  See  also 
Siffkins  v.  Wray  (6  East,  371).  A  subsequent  ratification  cannot 
be  equivalent  to  a  previous  authority,  where  the  rights  or  estates 
of  third  parties  are  to  be  aflfected  thereby.  In  this  case,  if  it  were 
sufiBcient,  the  captain  would  be  made  a  wrongdoer  by  relation, 
and  the  assignees  would  be  left  in  an  uncertainty  whether  they 
had  a  right  to  the  possession  or  not.  On  the  same  principle,  a 
recognition  of  a  notice  to  quit,  given  by  an  authorized  person 
after  it  has  begun  to  run,  is  ineffectual.  Right  v.  CutheU  (5  East, 
491),  Doe  d.  Mann  v.  Walters  (10  B.  &  C.  620  ;  5  Man.  &  B.  357). 
The  law  is  laid  down  in  accordance  with  this  distinction  in  Story 
on  Agency,  208,  209 ;  and  Paley's  Principal  and  Agent,  345,  346 
(3rd  edit.) 

CressweU  for  the  defendants.- — In  the  first  place,  the  letters  are 
amply  sufficient  to  show  an  authority  given  to  the  defendants  to 
exercise  the  right  of  stoppage  in  transitu  on  behalf  of  the  vendors. 
They  are  obviously  the  same  for  this  purpose  as  if  they  had  been 
addressed  to  the  defendants  themselves,  having  been  commnni- 
cated  to  and  assented  to  by  them.  They  are  not  merely  admis- 
sible, but  the  best  evidence  for  the  purpose ;  and  they  clearly  tend 
to  show  a  general  authority  to  act  on  behalf  of  the  vendors,  in  all 
cases  with  relation  to  impaid  bills  which  should  render  such  later- 
ference  necessary.  And  the  finding  in  the  case  is  express,  that 
if  the  letters  are  admissible,  and  are  any  evidence  to  show  such 
general  authority,  they  suffice,  with  the  other  evidence  in  the 
case,  to  prove  it.  But  further,  the  letter  of  the  24th  of  July, 
which  was  written  before  the  stoppage,  is  no  mere  act  of  ratifica- 
tion ;  it  professes  to  confer  an  authority,  and  takes  effect  from  its 
date.  It  is  in  this  respect  like  a  power  of  attorney,  which  would 
become  operative  from  the  period  of  its  execution  and  delivery, 
though  it  might  not  come  into  the  agent's  hands  until  after  he 
had  done  the  act  authorized  by  it.  But  even  if  this  be  not  so,  it 
is  as  good  as  a  ratification  of  the  acts  of  the  defendants.  This 
case  differs  essentially  from  those  which  have  been  cited,  of  unau- 
thorized notices  to  quit  afterwards  ratified.  There  a  party  is 
called  upon  to  give  up  a  right,  or  his  position  is  sought  to  be 
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altered,  by  force  of  a  document  which,  at  the  time,  gives  him  no 
coimtervailing  protection,  for  the  tenant  would  remain  liable  to 
the  rent,  notwithstanding  the  receipt  of  the  unauthorised  notice. 
The  same  doctrine  may  perhaps  apply  as  between  the  principal 
and  the  carrier,  with  relation  to  the  stoppage  of  goods  in  transitu; 
and  if  this  were  an  action  by  the  vendees  against  the  carrier  for 
delivering  the  goods  to  the  buyers  notwithstanding  this  notice,  it 
might  not  be  sufficient ;  but  the  case  is  different  as  between  these 
parties.  In  Bailey  v.  Culverwell  (8  B.  &  C.  448 ;  2  Man.  &  K. 
664),  the  general  doctrine  that  the  ratification  of  an  act  done  for 
the  benefit  of  the  party  is  equivalent  to  a  previous  authority  was 
distinctly  recognised,  and  has  never  been  disputed,  except  in  the 
instances  falling  within  the  principle  stated  in  Right  v.  CuthelL 
The  same  law  is  broadly  laid  down  in  Whitehead  v.  Taylor  (10  Ad. 
&  Ell.  210 ;  2  P.  &  D.  367). 

Secondly,  there  was  in  fact  a  sufficient  stoppage  in  transitu. 

According  to  Litt  v.  Cowley,  the  letter  to  Birnie  of  the  18th  of 
July,  if  not  per  se,  yet  coupled  with  his  consequent  letter  to  the 
captain,  was  a  sufficient  exercise  of  the  right  of  stoppage.  In  Litt 
V.  Cowley  the  goods  were  delivered  to  Pickford  and  Co.  at  Man- 
chester ;  before  they  arrived  at  London,  notice  of  stoppage  was 
served  on  Pickford  and  Co.  in  Manchester ;  and  that  was  held 
sufficient.  It  is  said  the  notice  in  this  case  was  insufficient,  be- 
cause it  did  not  come  to  the  hand  of  the  captain  in  time,  and  he 
did  not  act  upon  it ;  the  same  fact  existed  and  the  same  argument 
might  have  been  used  in  the  case  of  Litt  v.  Cowley.  Birnie,  who 
is  the  carrier,  assents  to  stop  the  goods,  and*communicates  that 
intention  to  the  master,  who  then  has  the  goods  in  his  possession, 
as  his  servant.     That  is  a  sufficient  act  of  stoppage. 

Thirdly,  there  was  no  such  previous  delivery  of  the  cargo  as 
could  defeat  the  right  of  stoppage  in  transitu  on  the  8th  of  August. 
The  voyage  was  not  ended  at  the  time  when  the  agent  of  the 
assignees  came  on  board,  for  the  ship  was  not  so  moored  as  to  be 
ready  for  the  delivery  of  the  cargo.  And  it  clearly  never  was  in 
the  contemplation  of  the  parties  that  the  ship  should  be  the  ware- 
house of  the  purchaser  for  the  deposit  of  the  goods.  There  is  no 
agreement  on  the  part  of  the  captain  to  give  up  the  goods  on  board 
the  ship,  but  only  that  the  assignees  should  receive  them  afloat,  at 
the  usual  place  of  mooring.  The  question  then  comes  to  this,  was 
there  an  intention  to  deliver  the  cargo,  or  a  delivery  in  fact  ?  In 
Cratcshay  v.  Eades  the  delivery  on  the  wharf  would  primd  facie 

T  T 


Digitized  by 


Google 


64:1  WHITEHEAD  V.   ANDEKSON.      ' 

have  appeared  to  be  a  delivery  to  the  purchaser,  but  the  Court 
held  that  it  could  not  be  so  construed,  because  there  the  party 
could  not  have  intended  to  part  with  his  lien.  So  the  purchaser's 
act  of  marking  the  goods  does  not  of  itself  import  a  deUvery. 
[Parke f  B. — ^No,  the  question  is  qiu)  animo  the  act  is  done.  My 
notion  has  always  been,  that  the  question  is  whether  the  consignee 
has  taken  possession,  not  whether  the  captain  has  intended  to 
deliver  it.]  Suppose  he  refuses  to  deliver,  can  the  consignee  take 
possession  in  invitum  ?  [Parke^  B. — ^Yes,  subject  to  his  lien.  In 
EUis  V.  Hunt  and  Rowe  v.  Pickford  there  was  no  intention  on  the 
part  of  the  carrier  to  deliver,  so  as  to  divest  his  lien.]  But  there 
was  no  intention  to  withhold  the  possession — no  adverse  demcmi 
of  lien.  Those  cases  proceeded  on  the  ground  of  the  place  being 
treated  as  the  warehouse  of  the  purchaser,  and  the  contemplated 
end  of  the  transitus.  But  further,  here  there  was  no  actual  delivery 
or  taking  possession  of  the  goods.  There  was  no  assent  to  their 
immediate  delivery,  nor  is  it  said  that  the  agent  touched  them  with 
intent  thereby  to  take  possession ;  his  doing  so  might  be  merely 
accidental.  There  was  no  such  taking  possession  as  would  have 
imposed  upon  the  assignees  the  duty  of  taking  the  cargo  oat  of  the 
vessel.  The  cases  as  to  an  attornment  are  of  quite  a  different 
character,  and  amount  to  this  only,  that,  as  between  the  warehouse- 
man and  a  second  purchaser,  the  former  is  estopped  by  the  entry 
and  transfer  in  his  books;  such  are  Hawes  v.  Watson  and  OosUng 
V.  Bimie ;  but  in  such  cases  the  rights  of  the  original  vendor  re- 
main unaffiected.  A  symbolical  taking  of  possession  cannot  be 
made  operative,  and  equivalent  to  actual  possession,  without  the 
consent  of  both  parties.  Suppose  the  captain  had  received  authority 
to  stop  in  transitu,  could  this  transaction  have  prevented  it  ?  It 
clearly  amounts  to  no  more  than  evidence  of  possession,  which  is 
rebutted  by  the  other  circumstances  of  the  case.  Dixon  v.  YaUs 
(5  B.  &  Ad.  318)  shows  that  the  whole  question,  whether  there  has 
been  a  delivery  or  not,  depends  on  the  intention  of  the  parties. 
Here  the  captain  shows  his  intention,  by  refusing  to  deliver  till 
the  freight  is  paid ;  he  merely  promises  to  deliver  in  futuroy  on 
being  satisfied  as  to  the  freight,  and  enters  into  no  engagement  to 
hold  for  the  vendees  in  the  meantime. 

Crompton,  in  reply. — First,  no  sufficient  authority  in  the  de- 
fendants is  found  for  the  Court  to  act  upon  it.  [Parke,  B. — 
Surely  every  evidence  of  a  special  is  evidence  of  a  general  autho- 
rity.   Alderson,  B. — The  letters  are  not  admissible,  because  not 
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relevant  otherwise  than  as  showing  a  general  authority ;  but  surely 
they  are  some  evidence  of  that.]  The  letter  of  the  24th  of  July 
could  give  no  authority,  except  from  the  time  when  it  was  re- 
ceived. [Aldersoriy  B. — That  question  is  material  only  in  case 
the  other  letters  are  inadmissible ;  and  the  Court  have  little  doubt 
that  they  are  admissible.] 

Secondly,  the  letter  to  Bimie,  even  coupled  with  his  letter 
thereupon  to  the  captain,  was  no  sufficient  stoppage  in  transitu. 
Bimie  never  communicated  his  assent  to  the  defendants.  No 
doubt,  his  letter  to  the  captain  would  have  been  a  sufficient  autho- 
rity to  him  to  stop,  if  he  had  received  it  before  the  8th  of  August. 
Those  letters  would  not  have  been  sufficient  evidence  to  make 
Bimie  liable  in  trover,  if  the  captain  had  delivered  the  goods  to 
the  assignees.  In  Litt  v.  Cowley ^  the  facts  established  that  the 
carriers  had  the  immediate  power  of  doing  the  act  necessary  to 
the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by  the  assig- 
nees. It  is  argued  that  there  was  no  intention  on  the  part  of  the 
captain  to  deliver,  but  that  was  immaterial.  What  it  is  necessary  to 
prove  is,  either  that  acttcal  possession  has  been  taken,  or  that  the 
master  has  become  the  agent  of  the  vendee,  to  hold  for  him  ;  and 
in  this  case  there  was  evidence  of  such  agency.  It  is  strictly  a 
case  of  estoppel,  by  attornment  of  the  master  to  the  title  of  the 
assignees.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  question  for  our  decision  in  this  case  is,  whether 
the  unpaid  vendor  of  a  cargo  of  timber  legally  stopped  it  in  tran- 
sitUy  before  the  transitus  was  at  an  end. 

The  material  facts  may  be  stated  in  a  few  words : — Benbow,  a 
merchant  of  Liverpool,  ordered  a  cargo  of  timber  of  Symes,  a  mer- 
chant at  Quebec,  which  was  despatched  &om  thence  on  board  a  ship 
belonging  to  Bimie,  of  Montrose,  chartered  by  Benbow.  The  tim- 
ber was  deliverable  at  the  port  of  Fleetwood,  in  Lancashire.  The 
price  was  not  paid ;  and  before  the  arrival  of  the  vessel  in  England, 
Benbow  became  bankrupt ;  thereupon  the  defendants,  who  were 
the  correspondents  of  the  vendor,  gave,  on  the  18th  of  July,  to 
Bimie,  the  owner,  at  Montrose,  a  notice  of  stoppage  in  transitu, 
on  behalf  of  the  vendor ;  and  Bimie,  on  the  20th,  wrote  to  the  cap- 
tain, directing  him  to  hold  the  cargo  at  the  disposal  of  the  defen- 
dant's agents,  and  sent  the  letter  to  await  the  arrival  of  the  vessel 
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at  Fleetwood.  On  the  8th  of  August,  the  captain  arrived  iliere 
with  the  vessel  and  cargo ;  hut,  on  that  evening,  and  before  the 
receipt  of  the  letter  by  the  captain  from  his  employer,  an  agent  of 
the  assignees  of  Benbow  went  on  board  to  take  possession  of  the 
cargo,  and  had  a  communication  with  the  captain  on  the  subject, 
and  did  certain  acts  on  board,  which  are  stated  in  the  special  case. 
The  captain  went  on  shore  with  the  agent  of  the  assignees,  and 
soon  after,  on  the  same  evening,  the  defendant's  agent  went  on 
board  the  vessel,  and  delivered  a  notice  of  stoppage  in  transitu  to 
the  mate,  who  was  left  in  charge  of  the  cargo.  Afterwards,  the 
defendants  got  the  actual  possession  of  the  cargo,  and  the  plain- 
tiflEs,  the  assignees  of  Benbow,  bring  this  action  to  recover  it. 

Upon  these  facts,  the  first  question  is,  whether  the  notice  given 
by  the  defendants  to  Birnie,  on  the  18th  of  July,  was  a  sufficient 
stoppage  in  transitu ;  for  if  it  was,  the  alleged  taking  possession 
of  the  cargo  by  the  agent  of  the  assignees  of  the  purchaser  was  too 
late.     We  think  it  was  not. 

It  being  admitted  by  the  plaintiffs  that  a  notice  to  the  carrier, 
on  the  part  of  the  unpaid  vendor,  is  generally  a  sufficient  stoppage 
in  transitu,  two  objections  were  taken  to  this  notice ;  the  one,  that 
the  defendants,  the  correspondents  of  the  vendor,  were  not  antho- 
lised  by  him  to  give  it  (and  the  same  objection  applies  to  every 
other  act  of  the  defendants  which  is  put  forward  as  a  stoppage  in 
transitu) ;  and  the  other  objection  is,  that  the  notice  to  the  ship- 
owner, who  had  not  himself  personally  the  custody  of  the  goods, 
was,  under  the  circumstances  of  this  case,  insufficient. 

Whether  the  defendants  had  authority  to  make  a  stoppage  i» 
transitu  for  the  vendor,  turns  upon  this  point.  Certain  letters 
were  offered  in  evidence,  written  and  sent  by  Symes  at  a  prior  time 
from  Quebec  to  a  Mr.  Chaffers,  the  manager  of  a  bank  at  Liver- 
pool, all  referring  to  the  defendants  as  persons  who  were  to  act  for 
Symes  in  case  any  difficulty  should  arise,  with  respect  to  different 
bills  of  exchange  mentioned  in  those  letters,  or  to  any  others, 
(among  which  latter  was  a  bill  drawn  by  Symes  in  favour  of 
Chaffers,  on  account  of  the  very  cargo  of  timber  in  question).  All 
these  letters  had  been  communicated  to  and  assented  to  by  the  de- 
fendants, before  they  interfered  j  and  the  special  case,  in  which  the 
facts  were  found  by  an  arbitrator,  states,  that  if  those  letters,  or 
any  of  them,  were  admissible  to  show  such  a  general  authority  as 
would  warrant  a  stoppage  in  transitu,  they,  together  with  other 
evidence  in  the  cause,  were,  in  the  judgment  of  the  arbitrator,  suffi- 
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cient  to  prove  it ;  and  it  must  be  assumed  as  a  fact,  that  there  was 
such  an  authority.  We  have  no  diflSculty  in  saying,  that  the  ap- 
pointment of  the  defendants  by  Symes  to  act  for  him,  with  respect 
to  other  dishonoured  bills,  and  particularly  the  bill  for  the  cargo  in 
question,  is  same  evidence  of  a  general  authority  to  act  for  him,  or 
at  least  an  authority  to  take  such  steps  as  they  should  think  fit  for 
the  purpose  of  securing  those  bills ;  and  by  implication,  an  autho- 
rity to  stop  the  cargo,  for  the  price  of  which  one  of  the  bills  was 
drawn.  And  if  it  be  any  evidence,  the  mode  of  stating  the  special 
case  precludes  any  question  (if  there  were  any)  as  to  its  weight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the  defendants 
to  make  a  stoppage  in  transitu. 

The  next  question  is,  whether  the  notice  to  Birnie,  the  ship- 
owner, living  at  Montrose,  given  on  the  20th  of  July,  is  such  a 
stoppage  of  the  cargo  then  being  on  the  high  seas  on  its  passage 
to  Fleetwood.  We  think  it  was  not ;  but  to  make  a  notice  effec- 
tive as  a  stoppage  in  transitu,  it  must  be  given  to  the  person  who 
has  the  immediate  custody  of  the  goods  ;  or,  if  given  to  the 
principal,  whose  servant  has  the  custody,  it  must  be  given,  as  it 
was  in  the  case  of  lAtt  v.  Cowley  (7  Taunt.  1G9),  at  such  a  time, 
and  under  such  circumstances,  that  the  principal,  by  the  exercise 
of  reasonable  diligence,  may  communicate  it  to  his  servant  in 
time  to  prevent  the  delivery  to  the  consignee ;  and  to  hold  that 
a  notice  to  a  principal  at  a  distance  is  sufficient  to  revest  the 
property  in  the  unpaid  vendor,  and  render  the  principal  liable 
in  trover  for  a  subsequent  delivery  by  his  servants  to  the  vendee, 
when  it  was  impossible,  from  the  distance  and  want  of  means  of 
communication,  to  prevent  that  delivery,  would  be  the  height  of 
injustice.  The  only  duty  that  can  be  imposed  on  the  absent 
principal  is,  to  use  reasonable  diligence  to  prevent  the  delivery ; 
and  in  the  present  case  such  diligence  was  used. 

The  case,  therefore,  is  resolved  into  this  question,  whether  the 
circumstances  which  occurred  on  the  evening  of  the  8th  of 
August,  when  the  agent  of  the  assignees  went  on  board,  amounted 
to  a  taking  possession,  so  as  to  determine  the  right  to  stop  in 
transitu. 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a  right 
to  retake  the  goods  before  they  have  arrived  at  the  destination 
originally  contemplated  by  the  purchaser,  unless  in  the  mean- 
time they  have  come  to  the  actual  or  constructive  possession  of 
the  vendee.    If  the  vendee  take  them  out  of  the  possession  of 


Digitized  by 


Google 


646  WHITEHEAD   V.    ANDERSON. 

the  carrier  into  his  own  before  their  arrival,  with  or  without  the 
consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end ;  though,  in  the  case  of  the  absence 
of  the  carrier's  consent,  it  may  be  a  wrong  to  him,  for  which  he 
would  have  a  right  of  action.  This  is  a  case  of  actual  possession, 
which  certainly  did  not  occur  in  the  present  instance.  A  case  of 
eonstntctive  possession  is,  where  the  carrier  enters  expressly,  or 
by  implication,  into  a  new  agreement,  distinct  from  the  original 
contract  for  carriage,  to  hold  the  goods  for  the  consignee  as  his 
agent,  not  for  the  purpose  of  expediting  them  to  the  place 
of  original  destination,  piursuant  to  that  contract^  but  in  a 
new  character,  for  the  purpose  of  custody  on  his  account, 
and  subject  to  some  new  or  further  order  to  be  given  to 
him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of  marking 
or  taking  samples,  or  the  like,  without  any  removal  from  the  pos- 
session of  the  carrier,  so  as  though  done  with  the  intention  to 
take  possession,  would  amount  to  a  constructive  possession, 
unless  accompanied  with  such  circumstances  as  to  denote  that 
the  carrier  was  intended  to  keep,  and  assented  to  keep,  the  goods 
in  the  nature  of  an  agent  for  custody.  In  tlie  case  of  Foster  v. 
Frampton  (6  B.  &  C.  107  ;  9  D.  &  E.  108),  it  is  clear  that  there 
were  such  circumstances.  Whether  in  that  of  Ellis  v.  Hunt  (7 
T.  B.  46)  is  doubtful ;  but  it  is  unnecessary  to  determine  this 
point,  as  there  is  no  finding  in  this  case  even  of  any  act  done  to 
the  timber  with  intent  to  take  possession.  It  is  said,  indeed,  that 
the  agent  of  the  assignees  touched  the  timber,  but  whether  bj 
accident  or  design  is  not  stated.  There  being  then  no  such  act 
of  ownership,  it  seems  to  us  that  unless,  by  contract  with  the 
captain,  express  or  implied,  the  relation  in  which  he  stood  before, 
as  a  mere  instrument  of  conveyance  to  an  appointed  place  of 
destination,  was  altered,  and  he  became  the  agent  of  the  consignee 
for  a  new  purpose,  there  was  no  constructive  possession  on  the 
part  of  the  vendee. 

There  is  no  proof  of  any  such  contract.  A  promise  by  the 
captain  to  the  agent  of  the  assignees  is  stated,  but  it  is  no  more 
than  a  promise,  without  a  new  consideration,  to  fulfil  the  origmal 
contract,  and  deliver  in  due  course  to  the  consignee,  on  payment 
of  freight,  which  leaves  the  captain  in  the  same  situation  as 
before ;  after  the  agreement  he  remained  a  mere  agent  for  expe- 
diting the  cargo  to  its  original  destination. 
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We  therefore  think  the  transaction  on  the  8th  of  August  did 
not  amount  to  a  constructive  possession  by  the  vendees,  and 
therefore  the  defendants  are  entitled  to  our  judgment. 

Judgment  for  the  defendants. 


Although  a  vendor  may  actually 
have  parted  with  the  possession  of 
goods,  sold  upon  credit,  neverthe- 
less in  case  of  the  purchaser  be- 
coming bankrupt  or  insolvent,  he 
may  retake  them,  if  he  can  do  so 
before  they  get  into  the  possession 
of  the  purchaser.  This  is  called 
the  vendor's  right  of  stoppage  in 
Iransiiu, — a  mercantile  remedy  of 
a  most  equitable  character,  for  no- 
thing would  be  more  unjust  than 
that  such  goods  should  be  applied 
in  payment  of  the  purchaser's  ge- 
neral creditors,  and,  as  it  has  been 
tersely  said  by  Lord  Norlhington, 
C^  "  it  has  been  determined  on 
solid  reasons,  that  the  goods  of 
one  man  should  not  be  applied 
in  payment  of  another's  debts." 
D^Aqutla  v.  Lambert^  2  Eden, 
77. 

The  history  of  the  law  relating 
to  stoppage  in  transitu  has  been 
ably  stated  by  Lord  Abinger  in  the 
well-known  case  of  Gibson  v.  Car- 
rulhers  (8  M.  &  W.  337),  which 
was  decided  in  the  year  1841.  "Al- 
though," said  his  Lordship,  "  the 
question  of  stoppage  in  transitu 
has  been  as  frequently  raised  as 
any  other  mercantile  question  with- 
in the  last  hundred  years,  it  must 


be  owned  that  the  principle  on 
which  it  depends  has  never  been 
either  settled  or  stated  in  a  satis- 
factory manner. 

**  In  courts  of  equity  it  has  been 
a  received  opinion  that  it  was 
founded  on  some  principle  of  com- 
mon law.  In  courts  of  law  it  is 
just  as  much  the  practice  to  call  it 
a  principle  of  equity,  which  the 
common  law  has  adopted.  This 
was  strongly  insisted  upon  by  Mr. 
Justice  Buller  in  his  celebrated 
judgment  in  the  House  of  Lords, 
in  the  case  of  Lickbarrow  y.  Mason 
(4  Bro.  P.  C.  57).  It  has  also  been 
said  by  Lord  Kenpon,  that  it  was 
a  principle  of  equity  adopted  by 
the  conunon  law  to  answer  the 
purposes  of  justice.  The  most 
eminent  equity  lawyers  that  I  have 
had  the  opportunity  of  conversing 
with  in  times  that  have  gone  by, 
were  unanimous  in  repudiating  it  as 
the  offspring  of  a  court  of  equity. 
The  first  case  that  occurred  upon 
this  subject  affords  some  autho- 
rity for  the  opinion .  of  Mr.  Jus- 
tice Buller  and  Lord  Kenyon.  It 
is  the  case  of  Wiseman  v.  VandepiUt 
(2  Vem.  203),  in  1690.  The  Lord 
Chancellor  directed  an  action  of 
trover  to  be  brought  by  the  plain- 
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tiffs  upon  which  they  recovered  a 
verdict.  It  is  clear,  therefore,  that 
the  role  had  not  at  that  time  been 
adopted  at  law.  The  Lord  Chan- 
cellor, however,  adopted  it  in 
equity,  and,  notwithstanding  the 
verdict  at  law  for  the  plaintiffs, 
made  a  decree  against  them.  The 
next  case  is  that  of  Sfiee  v.  Prescot 
(1  Atk.  245).  Lord  Eardwicke 
again  applied  the  rule  to  a  certain 
extent  in  equity.  But  it  is  re- 
markable that  he  received  evidence 
of  what  was  the  custom  of  mer- 
chants on  this  point ;  and  he  ex- 
pressly founds  his  decree  upon  the 
evidence  of  the  custom  of  mer- 
chants, as  well  as  upon  the  justice 
of  the  case.  This  decision  occurred 
about  the  year  1742  or  1743.  The 
next  case  is  that  of  Fx  parte  Wil- 
kinson, in  1755,  referred  to  in  JO^A- 
quila  V.  Laml)ert{Axnb.  399),  which 
took  place  in  1761.  There  the 
Lord  Chancellor  again  grounded 
his  decree  on  the  usage  of  mer- 
chants, and  stated  that  the  several 
previous  decisions  which  had  taken 
place  to  the  same  effect,  had  given 
great  satisfaction  to  the  merchants. 
Numerous  cases  have  followed  at 
law,  showing  that  the  right  of  stop- 
page in  transitUy  under  certain  cir- 
cumstances, is  now  part  of  the 
common  law. 

"  Nevertheless,  owing  perhaps  to 
the  doubtful  state  of  its  parentage, 
many  unsatisfactory  and  inconsis- 
tent attempts  have  been  made  to 
reduce  it  to  some  analogy  with  the 
principles  which  govern  the  law  of 
contract,  as  it  prevails  in  this  coun- 
try between  vendor  and  vendee. 
It  is  to  be  observed,  however,  that 


the  right  of  stoppage  in  fransiiu 
is  not  peculiar  to  the  law  of  Eog- 
land.  It  existed,  I  believe,  in  the 
commercial  states  of  Europe.  The 
cases  I  have  already  referred  to, 
show  that  it  was  practised  in  the 
Italian  States.  That  it  existed  in 
Holland  was  proved  in  a  case  tried 
by  Lord  Loughborough,  and  men- 
tioned by  him  in  his  judgment  in 
the  case  of  LicJcharrow  v.  Masm 
(1  H.  Black.  364).  That  it  is  the 
law  of  Russia  was  also  proved  in 
the  cases  of  Inglis  v.  Usherwood 
(1  East,  515),  and  of  BohtUngk  r. 
Inglis  (3  East,  381).  It  appears 
also,  on  reference  to  the  Ghaptfre 
de  Faillite,  in  the  Code  Napoleon, 
that  the  law  of  France  onthissnb- 
ject  is  in  all  points  similar  to  onr 
own.  It  is  known  that  this  cele- 
brated Code  is  chiefly  a  digest  of 
the  law  of  France  as  it  existed  be- 
fore the  Revolution.  Indeed  the 
right  of  stopping  in  tamitu  had, 
before  the  composition  or  digest  of 
that  code,  acquired  in  the  French 
law  the  name  of  *  Revendication.' 
It  may,  therefore,  be  presumed  to 
be  a  part  of  the  law  of  merchants 
which  prevails  generally  on  the 
Continent.  The  proof  of  which 
from  time  to  time,  combined  with 
its  manifest  justice  and  utility,  has 
at  length  introduced  it  into  the 
common  law  of  England,  of  which 
the  law  merchant  properly  under 
stood  has  always  been  reckoned  to 
form  a  part." 

Lord  AUnger  is  no  doubt  right 
in  the  conclusion  at  which  he  ar- 
rives, that  the  right  of  stoppage 
in  transitu  was  introduced  into 
England  as  part  of  the  law  mer- 
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chant.  The  assertion  however 
that  the  right  of  stoppage  in  tran- 
silu  as  understood  in  England,  ex- 
isted in  those  continental  countries 
where  the  laws  are  founded  upon 
the  Roman  law,  is  doubtful,  and  it 
seems  to  have  been  introduced  into 
France  by  the  Code  de  Commerce. 
Previous  to  that  time,  in  France, 
and  in  other  countries  where  the 
principles  of  the  Roman  law  were 
adopted,  the  remedy  of  the  ven- 
dor was  more  extensive  than  in 
England,  inasmuch  as  he  might 
when  unpaid  reclaim  the  goods 
even  after  they  had  reached  the 
hands  of  the  purchaser.  "In 
this  respect,"  says  Lord  Ten- 
ierden^  "the  law  of  England  is 
more  favourable  to  the  transfer 
of  property,  the  great  subject  of 
commerce,  and  less  attentive  to 
the  interest  of  the  seller  of  goods 
than  the  ancient  civil  law  or  the 
modem  law  of  many  European 
nations,  which  is  chiefly  founded 
on  the  civil  law  ;  for  the  civil  law 
did  not  in  general  consider  the. 
transfer  of  property  to  be  complete 
by  sale  and  delivery  alone,  without 
payment  or  security  for  the  price, 
unless  the  seller  agreed  to  give  a 
general  credit  to  the  buyer  for  it ; 
but  allowed  the  seller  to  reclaim 
the  goods  out  of  the  possession  of 
the  buyer,  as  being  still  the  seller's 
own  property.  And  by  the  gene- 
ral law  of  France  (since  altered  by 
Code  de  Commerce)  in  the  case  of 
insolvency,  'The  seller  who  has 
sold  a  thing,  and  still  lies  out  of  the 
money  which  he  was  to  have  for  it, 
if  he  finds  the  thing  that  he  sold 
in  the  hands  of  the  buyer,  may 


seize  on  it,  and  he  is  not  obliged  to 
share  it  with  the  other  creditors  of 
the  buyer.'  Whereas  by  the  gene- 
ral law  of  England,  when  goods 
have  been  delivered  into  the  ac- 
tual or  constructive  possession  of 
the  buyer,  they  cannot  be  re- 
claimed." Abbott  on  Shipping, 
418,  9th  edit. 

As  to  the  jurisdiction  of  courts 
of  equity  to  enforce  the  right  of 
stoppage  m  transitu^  see  the  recent 
case  of  ScJwtsmans  v.  Lancashire 
and  Yorkshire  Railway  Company ^ 
2  Law  Rep.  Ch.  App.  332. 

The  refusal  by  the  master  of  a 
ship  to  deliver  goods  under  a  claim 
to  stop  in  transitu  has  been  held 
to  be  a  breach  of  duty,  which  gives 
to  the  Court  of  Admiralty  jurisdic- 
tion under  section  6  of  "The 
Merchant  Shipping  Act,  1854." 
"  The  Tigress;'  32  L.  J.  (Ad.)  97. 

Having  made  these  preliminary 
remarks,  we  may,  in  examining 
this  subject,  consider: — 1.  By 
whom  the  right  of  stoppage  in 
transitu  may  be  exercised.  2. 
When  such  right  arises.  3.  Du- 
ring what  period  it  continues.  4. 
How  it  may  be  exercised.  6.  The 
effect  of  the  right  of  stoppage  in 
transitu  being  exercised.  6.  How 
such  right  may  be  defeated. 

1.  By  whom  the  Right  of  Stop* 
page  in  transitu  may  be  exercised, 
— The  right  of  stoppage  m  transitu 
can  be  exercised  only  by  a  vendor, 
or  a  person  standing  in  the  posi- 
tion of  a  vendor  of  goods.  Feise 
V.  Wray,  3  East,  93  ;  Siffken  v. 
Wray,  6  East,  371  ;  Tucker  v. 
Humphreyy  4  Bing.  516 ;  Patten 
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V.  Thompsoriy  5  MaiL  &  Selw.  350; 
Turner  r.  The  Trustees  of  the 
Liverpool  Docks,  6  Exch.  543 ; 
Ellershaw  v.  Magniac,  6  Exch. 
570  n. 

Where  a  trader  in  this  country 
gave  an  order  to  his  correspondent 
abroad  to  ship  him  certain  goods, 
which  the  latter  procured  upon  his 
own  credit,  without  naming  the 
trader,  and  shipped  to  him  at  the 
original  price,  charging  only  his 
commission,  it  was  held  by  the 
Court  of  King's  Bench  that  the 
correspondent  abroad  was  so  far  a 
vendor  as  between  him  and  the 
trader  in  this  country,  that  on  the 
bankruptcy  of  the  latter  he  might 
stop  the  goods  in  transitu.  Feise 
y.  Wray,  3  East^  93 ;  and  see 
HawTces  v.  Dunn,  1  Tyr.  418  ; 
Oakford  v.  Drakey  2  Fos.  &  Fin. 
493. 

A  person  to  whom  a  transfer  of 
a  bill  of  lading  has  been  made 
bond  fide  by  the  vendor  may  stop 
the  goods  in  transitu,  Morisofi  v. 
Orayy  2  Bing.  260  ;  9  Moo.  484. 

And  it  seems  that  even  where 
the  vendor  has  not  actually  any 
property  in  goods,  but  merely  an 
interest  in  them  under  a  contract 
for  the  delivery  of  them  to  him, 
he  may  nevertheless  stop  them  in 
transitu.  See  JenkynsY.  Usbome, 
8  Scott,  N.  S.  505,  522. 

A  mere  surety  however  for  the 
price  of  goods  is  not  entitled  to 
stop  in  transitu.  Syfken  v.  Wrai/y 
6  East,  371  ;  Onmey  v.  Behrend, 
3  E.  &  B.  622  ;  Pennell  v.  Alex^ 
andery  3  E.  &  B.  283. 

A  person  also  who  has  a  mere 
lien  upon  goods,  if  he  has  once 


parted  with  the  possession,  can- 
not retake  them.  See  Sweet  v. 
Fym,  1  East^  4.  There  Pym  ihe 
defendant,  who  was  a  fuller,  had  a 
Uen  for  his  general  balance  upon 
clothes  sent  to  him  by  (}ard  to  be 
fulled.  Afterwards,  in  consequence 
of  orders  from  Gfurd,  Pym  shipped 
the  clothes  on  a  vessel  to  be  fin*- 
warded  to  Oard,  and  sent  to  him 
the  invoice.  No  bill  of  lading  was 
signed  by  the  captain  at  the  time 
of  the  shipment ;  but  soon  after 
the  vessel  sailed,  Pym,  hearing  of 
Card's  bankruptcy,  followed  and 
overtook  the  captain  in  his  pas- 
sage, and  procured  him  to  sign  a 
bill  of  lading  to  Pym  or  his  order, 
by  virtue  of  which  Pym  obtained 
the  goods  when  they  arrived  at 
the  end  of  their  voyage.  The  as- 
signees in  trover  recovered  a  ver- 
dict under  the  direction  of  Lord 
Eldon,  he  being  of  opinion  that 
no  person  having  a  lien  on  goods 
can,  if  he  part  with  the  possession, 
aiterwards  stop  them  in  iransUu, 
and  thereby  revive  his  lien  against 
the  owner.  The  Queen's  Bwidi 
took  the  same  view,  and  Lord 
Kenyony  C.  J.,  said,  "  The  right  of 
lien  has  never  been  carried  furUier 
than  while  the  goods  continue  in 
the  possession  of  the  party  claim- 
ing it.  Here  the  goods  were 
shipped  by  the  order  and  on  ac- 
count of  the  bankrupt,  and  he  was 
to  pay  the  expense  of  the  carriage 
of  them  ;  the  custody  therefore  was 
changed  by  the  delivery  to  the  (^ 
tain.  In  the  case  of  Kmloch  v. 
Oraig  (3  T.  R.  119  ;  D<mi.  Proe. 
ib.  786),  where  I  had  the  misfor- 
tune to  differ  from  my  brethren, 
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it  was  strongly  insisted  that  the 
right  of  lien  extended  beyond  the 
time  of  actual  possession,  bnt  the 
contrary  was  ruled  by  this  Court, 
and  afterwards  by  the  House  of 
Lords,  though  there  the  fector 
had  accepted  bills  on  the  faith  of 
the  consignments,  and  had  paid 
part  of  the  freight  after  the  goods 
arrived,"  See  also  Nicholh  v.  Le 
Feavrty  2  Bing.  N.  C.  81 ;  Imck- 
hart  V.  Goopery  3  Bing.  N.  C.  99  ; 
MorUy  y,Hay,  8  Man.  &  Ey.  396; 
Freeman  v.  Bkchy  3  Q.  B.  492  n. 

It  is  clear,  as  is  laid  down  in 
the  principal  case  of  Whitehead  v. 
Anderson^  that  an  agent  acting 
under  a  sufficient  authority  from 
the  Tender,  can  effect  a  stoppage 
in  transitiL  See  also  Nicholh  v.  " 
Le  Feuvre,  2  Bing.  N.  C.  81  ; 
Straker  v.  Ewmg,  34  Beav.  147. 
And  even  where  the  stoppage  is 
effected  by  a  general  agent  of  the 
Tender  without  any  specific  au- 
thority for  that  purpose,  a  ratifica- 
tion of  the  act  of  the  agent  by  the 
Tender  after  the  tramiius  is  ended, 
will  render  the  stoppage  valid. 
Hutchings  v.  Nunes,  1  Moo.  P.  C. 
N.  S.  243. 

Where  a  stoppage  is  made  by  a 
person  without  any  previous  au- 
thority from  the  Tender,  his  sub- 
sequent ratification  will  not  make 
it  good,  if  the  ratification  takes 
place  after  the  iransttus  has  de- 
termined. Thus  in  Bird  t.  Brotm, 
4  Exch.  786,  the  defendants,  with- 
out any  authority  from  Illins  the 
consignor,  stopped  goods  consigned 
to  Came  &  Telo,  to  whom  the 
plaintiffs  were  the  assignees,  the 
stoppage  was   ratified  by   Illins 


after  the  transitu^  was  ended ;  it 
was  held  by  the  Court  of  Ex- 
chequer that  the  ratification  of  the 
stoppage  after  the  couTersion  by 
the  defendants,  had  not  the  effect 
of  altering  retrospectively  the 
ownership  of  the  goods,  which 
had  already  vested  in  the  plain- 
tiffs. "  The  doctrine,"  said  JRoI/e, 
B.,  **  Omnis  ratihahtio  retroirahi- 
tur  et  mandate  cequtparattir,  is  one 
intelligible  in  principle  and  easy 
in  its  application,  when  applied  to 
cases  of  contract.  If  A.  B.,  unau- 
thorized by  me,  makes  a  contract  on 
my  1}ehalf  with  J.  S.,  which  I  after- 
wards recognize  and  adopt,  there  is 
no  difficulty  in  dealing  with  it  as 
having  been  originally  made  by  my 
authority.  J.  S.  entered  into  the 
contract  on  the  understanding  that 
he  was  dealing  with  me,  and  when 
I  afterwards  agreed  to  admit  that 
such  was  the  case,  J.  S.  is  pre- 
cisely in  the  condition  in  which  he 
meant  to  be  ;  or  if  he  did  not  be- 
lieve A.  B.  to  be  acting  for  me, 
his  condition  is  not  altered  by  my 
adoption  of  the  agency,  for  he  may 
sue  A.  B.  as  principal,  at  his  op- 
tion, and  has  the  same  equities 
against  me,  if  I  sue,  which  he 
would  have  had  against  A.  B. 

"  In  cases  of  tort  there  is  more 
difficulty.  If  A.  B.,  professing  to 
act  by  my  authority,  does  that 
which  primd  facie  amounts  to  a 
trespass,  and  I  afterwards  assent 
to  and  adopt  his  act,  there  he  is 
treated  as  having  from  the  begin- 
ning acted  by  my  authority,  and  I 
become  a  trespasser,  unless  I  can 
justify  the  act,  which  is  to  be 
deemed  as  having  been  done  by 
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my  prcyious  sanction.  So  far 
there  is  no  difficulty  in  applying 
the  doctrine  of  ratification  even  in 
cases  of  tort.  The  party  ratifying 
becomes  as  it  were  a  trespasser  by 
estoppel ;  he  cannot  complain  that 
he  is  deemed  to  have  authorized 
that  which  he  admits  himself  to 
have  authorized. 

"But  the  authorities  go  much 
further,  and  show  that  in  some 
cases  where  an  act  which,  if  un- 
authorized, would  amount  to  a 
trespass,  has  been  done  in  the 
name  and  on  behalf  of  another, 
but  without  previous  authority,  the 
subsequent  ratification  may  enable 
the  party  on  whose  behalf  the  act 
was  done  to  take  advantage  of  it, 
and  to  treat  it  as  having  been 
done  by  his  direction.  But  this 
doctrine  must  be  taken  with  the 
qualification,  that  ihs  act  of  rati- 
jkaiion  must  take  place  at  a  tme 
and  under  circumstances  when  the 
ratifying  party  might  himself  have 
lawfully  done  the  act  which  he  ra- 
tifies. Thus  in  Lord  Audley*s  case 
(Cro.  Eliz.  561 ;  Moore,  457  ; 
Poph.  176,  nom.  Lord  Awdelejfs 
case),  a  fine  vdth  proclamation 
was  levied  of  certain  land,  and  a 
stranger  within  five  years  after- 
wards, in  the  name  of  him  who 
had  right,  entered  to  avoid  the 
fine.  After  the  five  years,  and  not 
before,  the  party  who  had  the  right 
to  the  land  ratified  and  confirmed 
the  act  of  the  stranger.  This  was 
held  to  be  inoperative,  though  such 
ratification  within  the  five  years 
would  probably  have  been  good. 
Now  the  principle  of  this  case, 
which  is  reported  in  many  books, 


and  is  cited  with  approbation  bj 
Lord  Coke  in  Margaret  Podgefs 
case  (9  Co.  104  a),  appears  to  us 
to  govern  the  present.  There  the 
entry,  to  be  good,  must  have  been 
made  within  the  five  years ;  it  was 
made  within  that  time,  but  till 
ratified  it  was  merely  the  act  of  a 
sti*anger,  and  so  had  no  operation 
against  the  fine.  By  the  ratification, 
it  became  the  act  of  the  party  in 
whose  name  it  was  made ;  but 
that  was  not  till  after  the  fire 
years.  He  could  not  be  deemed 
to  have  made  an  entry  till  he  ra- 
tified the  previous  entiy,  and  he 
did  not  ratify  untU  U  was  loo  late 
to  do  so.  In  the  present  case,  the 
stoppage  could  only  be  made  du- 
ring the  transitus.  During  that 
period  the  defendants,  without 
authority  from  Illins,  made  the 
stoppage.  After  the  iransiius  was 
ended,  but  not  before,  Illins  rati- 
fied what  the  defendants  had  done. 
From  that  time  the  stoppage  was 
the  act  of  Illins,  but  it  was  then 
too  late  for  him  to  stop;  the  goods 
had  already  become  the  property 
of  the  plaintifis,  free  from  all  right 
of  stoppage." 

Even  the  actual  possession  of 
goods  by  the  vendor's  agent  will 
not  amount  to  a  stoppage  in  tran- 
situ, unless  it  were  taken  with 
that  intent  (Siffken  v.  Wray,  6 
East,  371) ;  but  where  a  person 
takes  possession  of  goods  with  the 
intent  of  efPecting  a  stoppage  in 
transitu,  it  vnll  not  be  rendered 
invalid  in  consequence  of  its  hav- 
ing been  suggested  by  the  pur- 
chaser. Mills  V.  Ball,  2  B.  &  P. 
457. 
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2.  When  the  Ri^ht  of  Stoppage 
in  transitu  arises. — The  right  to 
stop  goods  in  transitu  is  limited 
to  cases  where  the  bankruptcy  or 
insolvency  of  the  vendee  has  taken 
place.  Wilmshurst  v.  Bawker,  2 
Man.  &  Qr.  792.  By  insolvency 
is  meant  a  general  inability  to  pay 
debts,  of  which  the  failure  to  pay 
one  jnst  and  admitted  debt  would 
probably  be  suflBcient  evidence. 
See  Biddleccmle  v.  Bond,  4  Ad.  & 
Ell.  332 ;  Mills  V.  Ball,  2  B.  &  P. 
457 ;  Newsom  v.  Thornton,  6  East, 
17  ;  Vertue  v.  Jewell,  4  Campb. 
31  ;  IHxon  v.  Yates,  5  B.  &  Ad. 
313  ;  Edwards  v.  Brewer,  2  M.  & 
W.  375  ;  James  v.  Griffin,  2  M.  & 
W.  623  ;  Bird  v.  Brown,  4  Exch. 
Rep.  786. 

But  the  vendor  should  be  cau- 
tious not  to  assume  the  right  to 
stop  in  transitu  unless  he  have 
good  ground  for  believing  the 
vendee  to  be  insolvent.  For  "  if," 
as  observed  by  Lord  Stowell,  "  the 
person  to  whom  goods  are  con- 
signed is  not  insolvent;  if  from 
misinformation,  or  from  excess  of 
caution,  the  vendor  has  exercised 
this  privilege  prematurely,  he  has 
assumed  a  right  that  did  not  be- 
long to  him,  and  the  consignee 
will  be  entitled  to  the  delivery  of 
the  goods,  with  an  indemnification 
for  the  expenses  that  may  have 
been  incurred.  In  the  law  of 
England,  as  far  as  I  can  collect 
it,  and  in  all  books  into  which  I 
have  looked,  it  is  not  an  unlimited 
power  that  is  vested  in  the  con- 
signor, to  vary  the  consignment  at 
his  pleasure  in  all  cases  whatever, 
n  is  a  privilege  allowed  to  the 


seller,  for  the  particular  purpose, 
of  protecting  him  against  the  in- 
solvency of  the  consignee.  Cer- 
tainly it  is  not  necessary  that  the 
person  should  be  actually  insolvent 
at  the  time.  If  the  insolvency 
happens  before  the  arrival,  it  would 
be  sufficient,  I  conceive,  to  justify 
what  has  been  done,  and  to  en- 
title the  shipper  to  the  benefit  of 
his  own  provisional  caution.  But 
if  the  person  is  not  insolvent,  the 
ground  is  not  laid  on  which  alone 
such  a  privilege  is  founded."  "  The 
Constantia,''  6  Rob.  Ad.  Rep.  321, 
326 ;  and  see  Wilmshurst  v.  Bow- 
ker,  2  Man.  &  Gr.  792. 

The  vendor  cannot  exercise  the 
right  to  stop  in  transitu  unless 
the  whole  or  part  of  the  purchase- 
money  is  unpaid.  It  has  never 
been  doubted  but  that  he  might 
do  so  if  the  purchase-money  was 
wholly  unpaid.  A  question  however 
was  raised,  whether  he  could  do 
so  when  he  had  received  a  part 
payment  thereof.  It  was  however 
ultimately  determined  that  the 
circumstance  of  a  vendee  having 
partially  paid  for  goods,  does  not 
defeat  the  vendor's  right  to  stop 
them  in  transitu.  Hodgson  v.  Loy, 
7  T.  R.  440;  Feise  v.  Wray,  3 
East,  93  ;  Van  Gasteel  v.  Booker, 
2  Exch.  702. 

A  purchaser  may  even,  on  the 
bankruptcy  or  insolvency  of  the 
vendee,  stop  goods  in  transitu, 
although  they  may  have  been  sold 
on  credit,  so  that  the  price  was 
not  actually  due  at  the  time  of  the 
stoppage.  Inglis  v.  Usherwood,  1 
East,  515  ;  Bohtlingk  v.  Inglis,  3 
East,  381. 
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AVTiere  the  yendor  has  only  re- 
ceived securities  for  the  purchase- 
money,  such  as  bills  of  exchange 
accepted  by  the  purchaser,  he  may 
stop  the  goods  upon  the  purchaser 
becoming  bankrupt  or  insolrent, 
even  although  he  may  have  nego- 
tiated the  bills,  and  they  are  still 
outstanding  and  not  yet  at  ma- 
turity. (See  Feise  v.  Wray^  3  East, 
93 ;  Patten  v.  Thompson^  5  Man. 
&  Selw.  350 ;  Edwards  v.  Brewer, 
2  Mees.  &  W.  375  ;  sed  vide  Davis 
V.  ReynoldSy  4  Campb.  267.)  A 
fortiori  if  the  bills  on  arriving  at 
maturity  have  been  dishonoured. 
Dixon  V.  Yates,  5  B.  &  Ad.  345. 

Where  however  the  vendor  had 
the  option  of  taking  payment  by 
bill  at  six  months,  or  in  cash  less 
discount,  and  he  elected  to  take 
the  bill,  he  was  held  to  hare 
waived  the  right  of  stoppage  in 
transitu,  Cowa^ee  v.  Thompson^ 
5  Moo.  P.  C.  0.  165. 

It  seems  however  that "  although 
the  vendee  may  have  become  insol- 
vent, still  if  the  state  of  his 
accounts  with  the  vendor  be  such 
that  the  vendor  is,  on  account  of 
the  balance  upon  the  whole,  in- 
debted to  the  vendee,  he  cannot 
stop  in  transitu  goods  of  less  value 
consigned  to  the  vendee,  on  account 
of  the  balance ;  for  the  delivery  of 
them  to  the  vendee's  representa- 
tives can,  in  that  case,  be  produc- 
tive of  no  injustice  ;  and  if  the 
balance  against  him  be  occasioned 
by  the  vendee's  being  under  accept- 
ances for  his  accommodation,  he 
cannot  stop  in  transitu  until  the 
bills  are  paid."  Smith's  Mercan- 
tile Law,  557,  6th  edit. ;  see  also 


Veriue  v.  JeictU,  4  Campb.  31; 
Bailie  v.  Smith,  1  B.  &  P.  563. 
See  however  the  remarks  in 
1  Griffiths  and  Holmes  on  Bank- 
ruptcy, p.  849. 

Moreover,  the  vendor  cannot 
stop  goods  in  transitu  where  pay- 
ment has  been  properly  made  to 
his  agent,  although  the  agent  may 
hare  embezzled  the  money.  Btoi' 
ney  v.  Poyntz,  4  B.  &  Ad.  568. 

3.  During  what  period  the  Right 
of  Stoppage  in  transihi  continues. 
— The  right  of  the  venador  to  stop 
goods  consigned  to  the  vendee 
continues  during  the  period  of 
their  transit  firom  the  former  to 
the  latter,  while  they  are  in  the 
possession  of  the  vendor  he  has  a 
lien  upon  them.  The  question 
therefore  which  generally  arises  in 
these  cases  is,  whether  the  transit 
was  or  was  not  at  an  end  before 
the  stoppage  of  the  goods  by  the 
vendor  or  his  agents. 

As  a  general  rule,  the  iransitus 
is  not  at  an  end  until  the  goods 
arrive  at  the  actual  or  constructive 
possession  of  the  consignee.  Per 
Tindal,  C.J.,  in  Jackson  v.  Nichol, 
5  Bingb.  N.  C.  516. 

Before,  however,  considering 
when  the  iransitus  begins  and 
when  it  ends,  we  may  perhaps  first 
more  conveniently  notice  ihosQ 
cases  where  there  is  in  reality  no 
iransitus,  though  they  are  often 
spoken  of  as  cases  of  stoppage 
in  transitu,  but  which  in  reality 
decide  when  the  vendor's  posses- 
sion ends,  and  that  of  the  voidee 
begins.  Thus  if  after  goods  are 
sold,  they  remain  in  the  warehouse 
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of  tbe  vendor,  and  he  receives 
warehouse  rent  for  them  from  a 
Eub-vendee,  after  the  time  when 
according  to  the  terms  of  the 
original  sale  thej  ought  to  have 
been  taken  away,  this  will  amount 
to  a  delivery  of  the  goods  to  the 
sub-vendee,  so  as  to  put  an  end  to 
the  vendor's  right  of  stoppage  tn 
transit.  See  ffurry  v.  Mangles^  I 
Gampb.  452.  "  The  acceptance  of 
warehouse  rent,"  said  Lord  EUeTU 
borough^  in  that  case,  "  is  a  com- 
plete transfer  of  the  goods  to  the 
purchaser.  If  I  pay  for  a  part  of 
a  warehouse,  so  much  of  it  is  mine. 
It  is  an  executed  delivery  by  the 
seller  to  the  buyer.  ...  It  would 
be  overturning  all  principles  to 
allow  a  man  to  say,  after  accepting 
warehouse  rent,  *The  goods  are 
still  in  my  possession,  and  I  will 
detain  them  till  I  am  paid.'  The 
irarmtus  is  at  an  end.  The  goods 
are  iaransferred  to  the  person  who 
paid  the  rent,  as  much  as  if  they 
had  been  removed  to  his  own 
warehouse,  and  there  deposited 
under  lock  and  key."  See  also 
Skweld  V.  Hughesy  14  East,  308; 
Anderson  v.  Scoit^  1  Campb.  235, 
n. ;  Hodgson  v.  Le  Bret,  1  Campb. 
233 ;  Bed  vide  Elmore  v.  Stoney  1 
Taunt.  458;  Garter  v.  Toussainty 
5  B.  &  Aid.  855. 

It  seems,  however,  that  even 
where  goods  are  sold  under  an 
invoice  which  expresses  that  they 
remain  at  a  rent  in  the  warehouse 
of  the  vendor,  the  transitus  will 
not  be  at  an  end  as  between  the 
original  vendor  and  purchaser,  and 
the  goods  being  in  the  possession 
of  the  vendor,  he  may  retain  them 


until  the  price  and  the  rent  be  paid. 
Miles  V.  Gorlony  2  0.  &  M.  504. 
In  Tofvnleg  v.  Crump,  4  Ad.  &  Ell. 
58,  Crump,  who  was  a  warehouse- 
man, sold  wine  to  Wright  and 
gave  him  a  note  in  these  terms : 
"  Mr.  B.  Wright.  We  hold  to  your 
order  39  pipes  and  1  hhd.  red  wine, 
marked  J.  C,  J.  M.,  No.  41.  a,  67 
—69  a.,  80— pipes.  No.  105  hhd., 
rent  free  to  29th  November  next. 
J.  Crump  &  Co."  The  wine  re- 
mained in  Crump's  warehouse. 
Wright  accepted  a  bill  for  the 
price  and  then  became  bankrupt. 
It  was  held  by  the  Court  of 
Queen's  Bench  that  the  right  of 
lien  was  not  devested  by  giving 
such  delivery  order.  "There  was 
a  total  faUure  of  proof,"  said  Lord 
Denman,  C.  J.,  "that,  where  a 
vendor  who  is  himself  the  ware- 
houseman, sells  to  a  party  who 
becomes  bankrupt  before  the  goods 
are  removed  from  the  warehouse, 
the  delivery  order  operates,  hy 
reason  of  this  custom,  to  prevent 
a  lien  from  attaching ;  and  I  think 
it  is  not  contended  that  there  is 
any  general  usage  which  could 
devest  this  right  in  such  a  case, 
upon  the  insolvency  of  the  vendee. 
Cases  have  been  cited,  but  none 
where  the  question  arose  between 
the  original  vendor  and  vendee." 

But  if  the  vendor  give  a  delivery 
order  to  the  purchaser  for  goods 
remaining  in  his  warehouse,  and 
the  purchaser  resells  the  goods  to 
a  sub-purchaser  whom  the  original 
vendor  accepts  as  owner  of  the 
goods,  and  enters  him  in  his  books 
as  such  without  notice  of  any 
contingent  claim,  the  vendor  can- 
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not  afterwards  upon  the  bank- 
ruptcy of  the  original  purchaser 
stop  the  delivery  of  the  goods  to  the 
sub-purchaser,  because  the  goods 
have  not  been  paid  for.  Pearson 
V.  Dawson,  EIL  Bl.  &  Ell.  448. 

Sometimes  goods  are  sold  when 
they  are  not  in  the  actual  possession 
of  the  vendor,  but  of  a  third  party, 
as  a  warehouseman,  or  wharfinger, 
and  the  question  often  arises,  when 
can  an  unpaid  vendor  intercept  the 
goods,  or  countermand  their  deli- 
very to  the  vendee  ?  In  the  first 
place  this  proposition,  seems  to  bo 
clear  that,  when  the  goods  sold 
are  in  the  hands  of  a  third  party, 
and  when  everything  is  done  which 
ought  to  be  done  to  render  the 
contract  complete,  the  right  of 
stoppage  in  transitu  is  gone,  if 
the  possession  has  been  changed. 
Per  Pigot^  C.  B.,  in  Orr  v.  Mur- 
dock,  2  Ir.  Com.  Law  Rep.  (N.  S.)  16. 
Thus,  if  the  warehouseman  gives 
actual  possession  of  the  goods  to 
the  purchaser,  the  right  of  stop- 
page in  transitu  will  be  gone  ;  but 
mere  equivocal  acts,  such  as  mark- 
ing, taking  samples,  or  coopering, 
without  any  removal  of  the  goods, 
from  the  possession  of  the  ware- 
houseman, will  not,  it  seems,  have 
that  effect,  unless  accompanied  by 
such  circumstances  as  to  denote 
that  the  warehouseman  was  in- 
tended to  keep,  and  assented  to 
keep  the  goods  in  the  nature  of  an 
agent  of  custody  for  the  purchaser. 
Dixon  V.  Tates,  5  B.  &  Ad.  313. 
See  Whitehead  v.  Anderson,  ante, 
p.  646.  And  the  mere  giving  of 
a  delivery  order  will  not,  without 
some  positive  act  done  under  it. 


operate  as  a  constructive  delivery 
of  the  goods  to  which  it  relates, 
nor  deprive  the  vendor  of  his  right 
to  retain  the  goods.  M^Ewohy, 
Smith,  2  Ho.  Lo.  Ca.  309. 

But  where  the  vendor  gives  an 
absolute   authority  to  the  vendee 
to  take  possession  of  goods  in  the 
hands  of  a  third  party,  as  for  in- 
stance a  wharfinger  or  warehouse- 
man, if  such  third  party  consents 
to  hold  the  goods  for  the  vendee, 
then  it  is  clear  the  vendor's  right  of 
stoppage  in  transitu  is  put  an  end 
to.  The  consent  of  the  third  party 
to  hold  goods  for  the  vendee  may  be 
shown  in  various  ways,— by  trans- 
ferring the  goods  on  receiving  the 
delivery  order  into  the  name  of 
the  purchaser  {Harmon  v.  Ander- 
son,  2  Campb.  242 ;  lU  HugJm,  12 
Ir.  Ch.  Rep.  450) ;  and  indeed  his 
mere  assent  verbally  or  by  acqui- 
escence, on  receipt  of  the  delivery 
order,  will  have  the  same  effect  {Ih, 
Lucas  V.  Dorrim,  7  Taunt.  279). 
In  the  case  of  Harman  v.  Ander- 
son, 2  Camp.  242,  Dudley  bought 
600  casks  of  butter  then  lying  in 
the  defendants'  warehouses.    The 
vendors  gave  him  a  delivery  order, 
which  he  immediately  lodged  with 
the    defendants,    who    thereupon 
transferred  the  goods  in  their  books 
into  his  name,  and  actually  debited 
him  with  the  warehouse  rent  Im- 
mediately after  the  goods  had  been 
transferred,    Dudley  became    in- 
solvent, and  the  vendors  gave  the 
defendants  notice  to  hold  the  goods 
on  their  account.    The  defendants 
in    consequence  of  this  delivered 
the   goods  back   to  the  vendors. 
Dudley's  assignees  brought  trover 
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against  the  warehonsemen  and  ob- 
tained a  yerdict.  "The  goods,"  said 
Lord  Ellmborough,  C.  J., "  having 
been  transferred  into  the  name  of 
the  purchaser,  it  would  shake  the 
best    established   principles,   still 
to  allow  a  stoppage  in  transitu. 
From  that  moment  the  defendants 
became  trustees  for  the  purchaser, 
and  there  was  an  executed  delivery 
as  much  as  if  the  goods  had  been 
delivered  into  his  oum  hands.    The 
payment   of  the   rent   in    these 
cases  is  a  circumstance  to  show  on 
whose  account  the  goods  are  held, 
but  it  is  immaterial  here,  the  trans- 
fer in  the  books  being  of  itself  de- 
cisive.   I  am  clearly  of  opinion 
that  the  assignees  are  entitled  to 
recover."  Afterwards  a  motion  was 
made  to  reduce  the  damages,  inas- 
much as  it  was  proved  by  affidavits 
that,  as  to  one  parcel  of  butter, 
Dudley  having  received  the  delivery 
note  frem  the  vendor,  sent  it  to  the 
defendants,  and  that  they  neither 
made  any  transfer  in  their  books 
to  his  name,  nor  did  anything  to 
testify  that  they  accepted  the  deli- 
very note,  or  held  these  goods  on 
his  account.    The  Court  of  Queen's 
Bench  however  held  that  this  was 
immaterial.    "  After  the  note  was 
delivered  to  the  wharfingers,"  said 
Lord  EUenhoroughy  C.  J.,  "they 
were  bound  to  hold  the  goods  on 
account  of  the  purchaser.  The  de- 
livery note  was  sufficient,  without 
any  actual  transfer  being  made  in 
their   books.     From  thenceforth 
they  became  the  agents  of  Dudley 
the  bankrupt.     They  themselves 
might  have  a  lien  on  the  goods, 
and  be  justified  in  detaining  them 


till  that  was  satisfied  ;  but  as  be- 
tween vendor  and  vendee,  the  de- 
livery was  complete,  and  the  right 
to  stop  in  transitu  was  gone."  See 
also  GooJce  v.  Lawder^  9  Ir.  Law 
Rec.  21  ;  Keyser  Y.Suse,  Gow.  58; 
Barton  v.  Boddington^  1  0.  &  P. 
207  ;  Tuclcer  v.  Ruston,  2  0.  &  P. 
86. 

A  question  may  arise  how  far, 
when  a  warehouseman  or  wharfin- 
ger absolutely  refuses,  on  the  re- 
ceipt of  a  delivery  order,  to  hold 
the  goods  at  the  disposal  of  the 
vendee,  the  vendor's  right  of  stop- 
page in  transitu  will  remain.  It 
has  been  decided  however  where 
the  goods  are  not  in  the  name 
of  the  vendor,  when  the  vendee 
hands  the  delivery  order  to  the 
warehouseman,  that  on  his  declin- 
ing to  act  upon  it,  the  vendor,  if 
unpaid,  may  still  stop  the  goods, 
inasmuch  as  there  was  no  ac- 
tual or  constructive  delivery  of 
them  to  the  vendee.  Lachington 
V.  Aiherton,  8  Scott,  N.  a  88.  The 
result,  however,  would  probably 
have  been  difTerent  if  the  goods 
had  been  in  the  name  of  the  vendor, 
for  then  the  warehouseman  would, 
in  the  words  of  Lord  Ellenborough, 
C.  J.,  in  Harman  v.  Anderson  (2 
Campb.  242),  have  "  been  bound  to 
hold  the  goods  for  the  purchaser." 

Where  the  authority  in  a  de- 
livery order  to  give  possession  is 
conditional  upon  some  act  being 
done,  as  for  instance  payment  of 
ready  money  {Ooodall  v.  Skelton^ 
2  H.  B.  316  ;  Loeschman  v.  Fi?- 
liamSy  4  Campb.  181),  giving  se- 
curity {Bothlink  v.  Sc?ieider,  3  Esp. 
58),  that  of  weighing,  as  was  the 
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case  in  Hanson  y.  Meyer  {ante,  p. 
660),  the  right  of  the  vendor  to 
stop  in  transitu^  if  that  act  be  not 
done,  will  not  be  put  an  end  to 
on  the  receipt  of  the  delivery  order 
by  the  warehouseman,  or  even  by  a 
symbolical  delivery  by  transfer  in 
the  books  of  the  warehouseman. 
See  also  Wallace  v.  Breeds^  13  East, 
522  ;  BuekY.  DaviSy  2  M.  &  Selw. 
397  ;  Shipley  v.  Ikivia,  5  Taunt. 
617. 

But  where  the  identity  of  the 
goods  and  the  quantity  are  known, 
and  the  weighing  can  only  be  had 
for  the  satisfaction  of  the  buyer, 
in  such  case  the  transfer  of  the 
goods  in  the  books  of  the  ware- 
houseman to  the  name  of  the  pur- 
chaser will  defeat  the  vendor's  right 
of  stoppage  in  transitu.  Hatn- 
mond  V.  Anderson^  1  Bos.  &  P.  N. 
R.  69 ;  Su^anwick  v.  Sothem^  9 
Ad.  &  Ell.  895  ;  Tansley  v.  Tur- 
ner,  2  Bing.  N.  C.  151 ;  Hawes  v. 
Watsm,  2  B.  &  C.  540. 

The  mere  fact  that  a  delivery 
order,  directed  to  the  excise  with 
whom  goods  are  warehoused,  re- 
quests them  to  receive  the  duty, 
will  not  be  considered  to  render  the 
payment  of  the  duty  a  condition 
precedent,  so  that  on  presentation 
of  the  delivery  order  by  the  vendee 
the  goods  will  be  considered  as  hav- 
ing been  delivered  to  the  vendee. 
See  Haig  v.  Wallace  (2  Ir.  Law 
B«p.  N.  S.  11,  cited),  where  there 
had  been  an  actual  transfer  in  the 
books  of  the  excise  to  the  name 
of  the  vendees.  The  result  is  the 
same  when  there  has  been  no  such 
transfer.  Thus  in  Orr  v.  Murdoch 
(2  Ir.  Com.  Law  Rep.  N.  S.  9), 


Graham  and  Co.,  Sootdi  distil- 
'  lers,  consigned  ten  puncheons  of 
whisky  to  Purdy,  an  Irish  spirit 
dealer  residing  in  Newiy.  With 
the  consignment  Graham  and  Co. 
sent  to  Purdy  an  invoice  of  the 
whisky,  and  a  delivery  order  di- 
rected to  the  cdlector  of  excise  at 
Newry,  as  follows  : — "  Sir,— Re- 
ceive the  duty  and  deliver  to  the 
order  of  Mr.  Purdy  the  under- 
noted  ten  casks  of  British  plain 
spirits,  warehoused  at  Newiy  on 
the  20th  of  April,  1850,  by  Gra- 
ham and  Co.  (Signed)  Graham 
and  Co."  Purdy  lodged  the  de- 
livery order  with  the  storekeeper 
of  the  excise,  and  removed  six  of 
the  ten  casks,  haring  paid  the 
duty  on  them,  but  no  transfer  of 
the  whist^  was  made  to  the  name 
of  Purdy  in  the  excise  books. 
Purdy  afterwards  became  bank- 
rupt, and  Graham  and  Co.  trans- 
ferred the  four  puncheons  whidi 
remained  in  the  eilxcise  stores  to 
Cattarack,'who  paid  the  duty  and 
removed  them.  It  was  held  by 
the  Court  of  Exchequer  in  Ire- 
land, that  the  possession  was 
transferred  ftom.  the  vendor  to  the 
vendee  by  the  lodgment  of  the 
delivery  order,  without  any  trans- 
fer in  the  books  of  the  excise,  and 
that  the  right  of  stoppage  in  tran- 
situ by  the  unpaid  vendors  was 
therefore  gone.  "  It  has  been  ar- 
gued,'' said  Fiyot,  C.  B.,  "  that  by 
the  delivery  order  the  condition 
that  the  purchaser  should  pay  the 
duty  was  annexed,  and  therefore 
that  the  sale  was  not  absolute 
until  that  was  done,  as  the  ven- 
dor remained  liable  for  it  to  the 
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Crown.  But  the  property  was 
altered  by  the  sale  and  passed  to 
the  vendee,  subject  to  the  Crown's 
right  to  duty ;  bills  were  given 
for  the  price  exclusive  of  duty, 
for  which  the  possession  of  the 
whisky  was  a  sufficient  security 
to  the  Crown.  The  words  of  the 
order  do  not  make  a  condition 
precedent.  Such  language  if  ad- 
dressed to  an  agent  of  the  vendor 
would  have  that  effect,  but  not 
to  a  servant  of  the  Crown.  It 
amounts  merely  to  an  intimation 
from  the  vendor  apprising  the  offi- 
cer that  he  has  put  the  vendee 
into  his  own  place,  and  that  the 
goods  are  transferred  to  him,  with 
their  liability  to  the  Crown.  In 
Haig  v.  Wallace,  the  officer  acted 
on  the  delivery  order  by  transfer- 
ring the  goods  in  the  books  of  the 
excise  to  the  name  of  the  vendee  ; 
but  that  act  of  the  officer  could 
not  alter  the  effect  of  the  acts  of 
the  parties." 

An  ^freement,  however,  to  pay 
the  duty  may  be  made  conditional. 
See  Winks  v.  Hassally  9  B.  &  C. 
372. 

To  return  now  to  the  considera- 
tion of  the  right  of  stoppage  m 
transitu,  rightly  so  called  ;  it  may 
be  laid  down  as  a  general  rule  that 
the  transitus  continues  whilst  the 
goods  haying  left  the  possession 
of  the  vendor,  are  in  the  hands 
of  an  agent  to  forward  them,  who 
neither  has  possession  as  bailee 
for  the  vendor,  nor  as  agent  to 
hold  them  under  the  orders  of  the 
purchaser. 

While  goods  are  in  the  hands 
of  a  public  carrier,  either  by  land 


or  by  water,  and  the  journey  is  in^ 
complete,  they  will  be  in  transitu, 
inasmuch  as  the  carrier  clearly 
holds  them  only  in  the  capacity  of 
an  agent  to  forward.  Black.  Cont. 
of  Sale,  241 ;  and  see  Stokes  v.  La 
Bivi^re,  3  T.  K.  466  ;  3  East,  397 
cited. 

If  however  goods  are  put  in  the 
purchaser's  own  cart  or  vessel,  the 
transitus  is  immediately  at  an  end, 
inasmuch  as  the  carter  or  master 
is  not  a  mere  agent  to  forward  to 
the  purchaser,  but  is  his  servant^ 
and  holds  the  goods  to  his  order. 
Blackb.  Cont.  of  Sale,  242 ;  Blakey 
V.  Dinsdahy  Cowp.  664 ;  Ogle  v. 
Atkinson,  5  Taunt.  759  ;  Coxe  v. 
ffarden,  4  East,  211.  ^ 

And  where  the  goods  are  de- 
livered on  board  a  ship  known  to 
be  the  purchaser's,  it  is  immaterial 
whether  the  ship  is  trading  gene- 
rally or  is  sent  expressly  for  the 
purpose  of  receiving  the  goods. 
See  Schotmans  v.  Lancashire  and 
Yorkshire  Railway  Co.,  2  Law 
Rep.  Ch.  App.  332.  There  goods 
were  shipped  by  a  vendor  on  board 
the  "  Londos,"  a  ship  which  the 
vendor  knew  to  belong  to  the  pur- 
chaser, but  which  was  employed  as 
a  general  trader.  Four  bills  of 
lading  were  made,  under  which 
the-  goods  were  deliverable  to  the 
purchaser  or  assigns.  Three  of 
the  bills  were  kept  by  the  vendor, 
and  one  by  the  master  of  the  ship. 
It  was  held  by  the  Court  of  Ap- 
peal in  Chancery,  reversing  the 
decision  of  Lord  Romilly,  M.  B. 
(1  Law  Bep.  Eq.  349),  that  the 
delivery  on  board  the  purchaser's 
ship  was  delivery  to  the  purchaser, 
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BO  as  to  preclude  stoppage  in  iran- 
sihi  before  the  delivery  of  the 
goods  at  the  port  of  consigniDent. 
«  If,"  said  liord  Chelmsford,  C^ 
"the  goods  are  actnally  delivered 
to  an  agent  of  the  vendee,  em- 
ployed by  him  to  receive  delivery, 
the  vendor  is  divested  of  his  right 
of  stoppage  in  transitu.  On  the 
other  hand,  although  there  is  an 
actual  delivery  to  the  vendee's 
agent,  the  yendor  may  annex  terms 
to  such  delivery,  and  so  prevent 
it  from  being  absolute  and  irre- 
vocable. In  this  case,  the  goods 
were  shipped  on  board  the  con- 
signee's own  ship,  and  delivered 
into  the  possession  of  his  own  ser- 
vant, the  master,  who  signed  bills 
of  lading  making  the  goods  de- 
liverable to  the  consignee  or  as- 
signs. There  was  therefore  a  de- 
livery to  the  agent  for  his  prin- 
cipal, and  no  control  over  the  de- 
livery was  in  terms  reserved  to 
the  vendor.  The  possession  of 
three  out  of  the  four  bills  of  lading 
by  the  agent  of  the  vendor,  was  a 
fact  of  no  importance.  It  gave 
him  no  authority  over  the  delivery 
of  the  goods,  nor  any  power  to 
transfer  the  bills  of  lading  them- 
selves. .  .  .  The  plaintiflF  placed 
his  goods  in  the  ship  with  the  full 
knowledge  that  the  consignee  Was 
the  owner — can  it  be  said  that  the 
delivery  was  not  absolute  and  com- 
plete ? 

"The  authorities  upon  this  sub- 
ject appear  to  make  the  distinc- 
tion between  the  case  of  the  ship 
of  the  render  being  sent  out  ex- 
pressly to  receive  the  goods,  and 
that  of  the  goods  beiner  shipped 


without  any  previous  arrangement 
for  the  purpose.  In  either  case, 
the  words  of  Parks,  B.,  in  Van 
Casteel  v.  BooJcer  (2  Ex.  691),  ap- 
ply. *The  delivery  in  the  pur- 
chaser's own  ship  is  a  fintfl  delivery 
at  the  place  of  destination.*  If  the 
Tender  desires  to  protect  himself 
under  these  circumstances,  he  may 
restrain  the  effect  of  such  delivery, 
and  preserve  his  right  of  stoppage 
in  transitu,  by  taking  bills  of  lad- 
ing, making  the  goods  deliverable 
to  his  order  or  assigns.  Not  only 
was  this  precaution  not  taken  in 
the  present  case,  but  the  bill  of 
lading,  which  is  always  made  out 
by  the  direction,  or  at  least  with 
the  assent  of  the  shipper,  makes 
the  goods  deliverable  to  the  con- 
signee or  assigns.  The  Master  of 
the  EoUs  thought  that  the  whole 
case  was  involved  in  the  question, 
*  Whether  the  "  Londos"  was  a 
ship  trading  generally,  or  was  spe- 
cially sent  for  the  express  purpose 
of  receiving  the  flour  ?*  I  cannot 
discover  that  this  distinction  has 
ever  been  made  the  ground  of  any 
previous  decision." 

If,  however,  the  vendor  were  ig- 
norant of  the  fact  that  the  vessel 
in  which  he  shipped  his  goods  be- 
longed to  the  consignee,  a  question 
might  arise,  whether  the  delivery 
could  properly  be  held  to  be  com- 
plete. It  would  seem  to  be  scarcely 
just  to  a  person  who  has  delivered 
goods  to  be  carried  to  a  consignee, 
under  the  belief  that  he  could  ex- 
ercise the  ordinary  right  of  an  un- 
paid vendor  over  them,  to  deprive 
him  of  that  right  because  he  had 
ignorantly  placed  the  goods   on 
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board  the  consignee's  own  vessel, 
and  therefore  mnst  be  taken  to 
hare  made  an  absolute  delivery 
of  them.  Per  Lord  Chelmsfordy  C, 
in  Schoismans  v.  Lancashire  and 
Yorkshire  Railway  Co^  2  Law 
Rep.  Ch.  App.  835. 

The  question  then  which  often 
arises  is,  whether  the  person  who 
holds  the  goods  holds  them  as  a 
mere  carrier,  or  as  servant  of  the 
purchaser. 

Thus,  where  goods  are  put  on 
board  a  vessel  chartered  by  the 
purchaser,  the  question  whether  a 
delivery  on  board  puts  an  end  to 
the  transiius  turns  upon  the  fact 
whether  the  master  is  to  be  con- 
sidered as  the  servant  of  the  char- 
terer or  the  shipowner,  and  this 
depends  upon  the  construction  of 
the  charter-party.  In  general  the 
master  is  merely  the  servant  of 
the  shipowner,  and  in  that  case  he 
is  a  mere  agent  to  forward,  so  that 
a  delivery  of  the  goods  on  board 
the  ship  will  not  put  an  end  to 
the  kansiius.  See  Inglis  v.  Usher* 
wood^  1  East,  515  ;  BohtUngh  v. 
IngliSy  3  East,  381  ;  Oumey  v. 
Behrend,  3  Ell.  &  Bl.  622,  633. 
And  it  is  immaterial  that  the  bills 
of  lading  are  made  out  in  the 
name  of  the  vendor  or  assigns, 
and  are  then  by  him  indorsed  on 
blank  ;  Bemdtson  v.  Strang ^  4  Law 
Rep.  Eq.  481,  489. 

It  was  held,  however,  in  the  case 
of  Fowler  v.  Kymer  (cited  1  East, 
522,  3  East,  396)  that  where  a 
vessel  had  been  chartered  for  a 
term  of  years,  during  which  pe- 
riod the  charterer  was  to  have  the 
entire  disposition  and  control  of 


her,  that  the  vessel  was  the  char- 
terer's own,  and  that  the  delivery 
of  goods  to  his  order  on  board  was 
the  same  thing  as  delivery  into  his 
warehouse.  Abbott  pn  Shipping, 
240,  9th  edit. ;  see  also  Cowasjee 
V.  Thompson,  5  Moo.  P.  C.  C.  165 ; 
Jones  V.  Jones,  8  M.  &  W.  431 ; 
Van  Gasteel  v.  Booker,  2  Exch. 
691  ;  see  also  Turner  v.  Trustees 
of  the  Liverpool  Docks,  6  Exch. 
566 ;  Key  v.  Cotesworth,  7  Exch. 
595  ;  Oreen  v.  Sichel,  7  C.  B.  (N. 
S.)  747. 

As  to  the  construction  of  char- 
ter-parties on  this  point,  see  post. 

Although  a  delivery  of  goods  on 
board  the  purchaser's  own  ship  is 
a  delivery  to  him,  nevertheless  the 
vendor  may  protect  himself  by  spe- 
cial terms  restraining  the  effect  of 
such  delivery.  If,  for  instance, 
the  bill  of  lading  makes  the  goods 
deliverable  to  the  order  of  the 
consignor  or  his  assigns,  this  will 
be  decisive  to  show-  that  no  pro- 
perty passed  to  the  consignee^ 
it  being  clearly  the  intention  of 
the  consignor  to  preserve  his  title 
to  the  goods  until  he  did  a  farther 
act  (see  Wait  v.  Baker,  2  Exch. 
1 ;  Van  Casteel  v.  Booker,  2  Exch. 
691  ;  ElUrshaw  v.  Magniac,  6 
Exch.  570  n.),  and  the  want  of 
authority  of  the  master  to  accept 
the  goods  on  such  terms  is  imma- 
terial. Turner  v.  Trustees  of  t?ie 
Liverpool  Docks,  6  Exch.  543, 
568. 

The  mere  possession  of  the  bill 
of  lading  by  the  consignee  or  his 
agent  will  not  in  gen^td  prevent 
the  right  of  stoppage  in  tansitu, 
f  er  Lord  Chelmsford,  C,  in  Schots- 
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mans  v.  Th^  Lancashire  and  Tork- 
shire  RaiUcay  Company^  2  Law 
Rep.  Ch.  App.  337.  And  alttioDgh 
Bnch  bill  of  lading  is  afterwards 
endorsed  to  the  order  of  the  con- 
signee, and  the  property  in  the 
goods  passes  to  him  {Broume  v. 
Harey  4  H.  &  N.  822),  the  con- 
signor may  on  the  insolvency  of 
the  consignee  still  exercise  the 
right  of  stoppage  in  transitu. 
Fearm  v.  Bowers^  1  H.  Bl.  864 
n. ;  Mills  V.  Ball,  2  B.  &  P. 
457. 

The  right  of  a  vendor  to  stop- 
page in  transitu  may  be  preserved 
where  goods  are  to  be  delivered 
on  board  a  ship  named  by  the  pur- 
chaser, by  the  vendor's  taking  a 
receipt  from  the  person  in  charge 
of  the  vessel,  that  the  goods  are 
shipped  to  the  acconnt  of  the 
Vendor  {Graven  v.  Ryder,  6  Taunt. 
433),  and  even  by  the  vendor's 
asking  the  captain  of  the  vessel  to 
sign  such  receipt,  although  he  has 
refused  to  do  so.  Ruck  v.  Hatfield, 
6  B.  &  Aid.  632.  Secus  if  the 
shipment  be  held  a  complete  de- 
livery of  the  goods  to  the  purchaser 
under  the  contract  {Cowa^e  v. 
Thompson,  5  Moo.  P.  C.  C.  165). 

It  is  immaterial  that  the  goods 
after  having  been  sent  from  the 
vendor,  are  not  actually  on  their 
journey  when  he  attempts  to  stop 
them,  as  his  right  to  do  so  will 
depend  upon  the  fact  whether 
they  have  reached  the  hands  of  a 
person  who  has  custody  of  them 
as  an  agent  to  forward,  or  as  an 
agent  to  hold  subject  to  the  orders 
of  the  buyer.  This  is  well  illus- 
trated in  the  case  of  Dixon  v. 


Baldwin,  5  East,  175  (the  mar- 
ginal  note  of  which  is  not  quite 
accurate).  There  persons, who  after- 
wards  became  insolvent,  ordered 
goods  from  the  defendants  ''to  be 
forwarded  to  Metcalfe  and  Co.,  at 
Hull,  to  be  shipped  for  Hamburg 
as  usual."    It  was  prored  that  the 
"goods  were  to  remain  at  the 
Metcalfes'  warehouse  for  the  orders 
of  the  insolvents,  and   that  the 
Metcalfes  had  no  other  authority 
to  forward  them,  and  that  at  the 
time  the  goods  were  stopped  they 
were  waiting  for  their  orders.    It 
was  held  by  the  Court  of  King's 
Bench  that  the  goods  in  the'hands 
of  the  Metcalfes  were  not  «t  ^an- 
situ.    "  If  the  transit,"  said  Lord 
ElUnborough,  0.  J.,  "  be  once  at 
an  end,  the  delivery  is  complete, 
and  the  transitus  for  this  purpose 
cannot  commence  de  novo  merely 
because  the  goods  are  again  sent 
upon  their  travels  towards  a  new 
and  ulterior  destination.  .  .  .  The 
late  cases  of  Leeds  V.  Wr^ht  (3 
Bos.  &  P.  320)  and  Scott  v.  FetUt 
(ib.  469)  are  authorities  to  the 
same  effect.     In  the  former  the 
transitus  was  holden  to  be  at  an 
end  when  the  goods  had  reached 
the  defendant,  who  was  the  packer 
of  one  MorsseroD,  a  general  agent 
of  Le  Grand  and  Co.  at  Paris,  and 
who  had  a  general  power  of  dis- 
posal in  respect  to  them,  and  might 
have  sent  the  go6da  either  to  his 
principals  at  Paris,  or  to  Holland, 
Germany,  or  such  other  market  as 
he  should  think  best.     And  the 
latter  case,  similar  in  many  cir- 
cumstances  to    the    former,  was 
decided  on  the  same  ground,  viz. 


Digitized  by 


Google 


WHITEHEAD   V.   ANDERSON. 


663 


that  the  transiius  of  goods  is  only 
not  at  an  end  upon  their  reaching 
the  packer,  where  they  remain 
with  him  for  the  purpose  of  being 
forwarded  to  some  ulterior  ap- 
pointed place  of  destination.  Bnt 
h«re,  as  in  those  cases,  the  goods 
had  so  &r  gotten  to  the  eod  of 
their  jonmey,  that  they  waited  for 
new  orders  from  the  pnrchaser  to 
put  than  again  in  motion,  to  com- 
municate to  them  another  substan- 
tive  destination,  and  that  without 
such  orders  they  would  continue 
stationary.^  S^  also  Wenkoorih 
r.  OuthuHtite,  10  M.  &  W.  436 ; 
Dodson  y.  Wentwor^^  6  Soott,  N. 
K.  821  ;  4  MtfU.  &  Gr.  1080 ; 
Cooper  y.  Bill,  3  H.  &  0.  732  j 
9mUh  y.  Hvdson,  4  B.  &  S.  481.  • 
Where  a  person  redelves  the 
goods  from  the  yendor,  as  a  mere 
middleman  or  agent  to  forward 
them  to  their  destination,  the  tran- 
situs  will  not  be  determiiled  on 
their  coming  into  his  possession. 
See  Jackson  t.  Nichol,  5  Bing. 
N.  C.  508.  There  Crawhall,  an 
agent  of  the  insolvents,  purchased 
lead  from  the  plaintiff  at  New- 
castle, without  specifying  any  place 
of  deHyeiy.  Crawhall  for  some 
years  preyious  to  the  purchase  had 
been  in  the  habit  of  purchasing 
lead  for  the  insolvents,  and  his 
general  course  was  to  hold  it  in 
his  possession  until  he  receiycd 
directions  from  them.  In  this 
instance,  howeyer,  the  insolyents 
previous  to  the  vendor  parting 
with  the  lead  by  letter  had  ordered 
it  to  be  forwarded  to  London ;  the 
yendor  thereupon  gave  a  delivery 
order  to  Crawhall  (who  indorsed 


it  to  a  wharfinger),  as  follows, 
**  Deliver  the  above  to  the  bearer 
to  go  on  board  the  Esk."  The 
wharfinger  handed  the  oMer  to  a 
keelman,  who  got  the  goods  and 
put  them  on  board  the  *  Esk.' 
The  'Esk*  sailed  for  Londcm,  and 
moored  in  the  Thames.  The  de- 
fendants, who  were  wharfingers, 
by  the  orders  of  the  insolvents 
received  the  goods  on  board  a 
lighter,  and  then  they  were  stopped 
by  the  plaintiff^  as  being  an  un* 
paid  vendor.  It  was  held  by  the 
Court  of  Common  Pleas  that  the 
lead  was  still  m  transitu.  "  If," 
said  Tindal,  C.  J.,  'Hhe  lead  had 
been  delivered  into  the  possession 
of  Crawhall  as  the  agent  of  the 
biiyert,  there  to  remain  until 
Crawhidl  received  orders  for  their 
ulterior  destination,  such  posses- 
sion of  CrtiWhall  would  have  been 
the  constructive  possession  of  the 
buyers  themselves,  and  the  right 
to  stop  in  transitu  wouH  have  been 
at  an  end.  The  case  would  then 
have  fallen  within  ttie  principle 
laid  down  in  l>ixon  v.  Baldwin, 
But  upon  the  l^ts  stated  in  this 
special  case,  the  lead  in  question' 
never  came  into  the  actual  posses 
sion  of  Crawhall  the  agent ;  for  it 
was  delivered  from  the  premises  of 
the  plaintiff,  the  seller,  to  a  keel- 
man  in  the  employ  of  the  defen- 
dants, for  the  purpose  of  being  put 
on  board  the  defendants'  vessel, 
the  *  Esk,'  a  general  trader  between 
Newcastle  and  London,  and  by  him 
was  so  taken  and  put  on  board 
accordingly.  Neither  again  does 
Crawhall  appear  to  have  been  an 
agent  of  the  buyer  for  the  purpose 
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of  receiying  the  lead  into  his  pos* 
sefidon,  either  as  a  place  of  deposit, 
until  he  received  directions  from 
the  buyer  for  its  ulterior  destina- 
tion,  or  for  sending  it  on  to  the 
buyer  under  general  directions  for 
that  purpose ;  for  whatever  may 
have  been  bis  course  of  dealing  on 
former  occasions,  in  this  particular 
transaction  he  acted  on  and  was 
clothed  with  no  other  authority 
than  that  which  he  derived  from 
the  letter  of  the  buyer,  that  is, 
merely  upon  a  desire  expressed  in 
that  letter  that  the  lead  should  be 
forwarded  without  delay.  And  we 
think  the  order  given  by  the  plain- 
tiff to  deliver  the  lead  to  the  order 
of  Grawhall,  and  the  subsequent 
order  by  Crawhall  *  to  deliver  it  to 
the  bearer'  (who  was  the  keelman) 
to  go  on  board  the  '  Esk,'  did  not 
amonnt  to  any  taking  possession 
by  Crawhall,  but  merely  formed  a 
link  in  the  chain  of  the  machinery 
by  which  the  lead  was  put  in  mo- 
tion, and  in  a  course  of  transmis- 
sion from  the  seller's  premises  in 
Newcastle  to  the  buyer's  in  Lon- 
don ;  the  legal  consequences  being 
precisely  the  same  as  if  the  order 
to  forward  the  lead  had  come  direct 
from  the  buyer  to  the  seller,  instead 
of  circuitously  through  Crawhall's 
hands  ;  and  frirther,  that  the  put- 
ting the  lead  on  board  the  *  Esk ' 
was  only  a  continuauce  of  such 
transttus.^  See  also  Smith  v.  Goss^ 
1  Oampb.  282 ;  Coates  v.  Bailian,  6 
B.  &  0.  422 ;  Mills  v.  Ball,  2  Bos. 
&  P.  457. 

In  some  cases  the  question  is 
somewhat  more  complicated  when 
the  carrier  acts  also  in  another 


capacity,  for  instance  as  ware- 
houseman or  wharfinger ;  it  will 
however  be  seen  on  an  examina- 
tion of  the  authorities  that  they  all 
depend  upon  the  same  principle, 
viz.  that  as  the  possession  of  the 
goods  is  ambiguous,  the  intention 
of  the  parties  as  to  whether  the  - 
possessor  is  to  hold  them  merely 
as  an  agent  to  forward,  or  as  an 
agent  to  hold  them  at  the  order  of 
the  purchaser,  must  be  gathered 
from  the  acts  of  the  x)artie8.  See 
James  v.  flV^n,  2  M.  &  W.  628  ; 
Jackson  v.  Nichols  5  Bing.  N.  C. 
508 ;  Lachingtan  v.  AtherUmy  8 
Scott,  N.  S.  88. 

The  carrier  may,  as  is  laid  down 
in  the  principal  case  of  WIMmA 
V.  Andwson  {anUy  p.  646),  enter 
expressly  or  by  implication  into  a 
new  agreement,  distinct  from  the 
original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee 
as  his  agent,  not  for  the  purpose 
of  expediting  them  to  the  place 
of  original  destination  pursuant  to 
that  contract,  but  in  a  new  cha- 
racter, for  the  purpose  of  custody 
on  his  account,  and  subject  to  some 
new  or  further  order  to  be  given  to 
him ;  and  in  such  a  case  the  tran- 
situs  will  be  at  an  end  ;  but  if  the 
carrier  refrise  to  hold  the  goods  as 
agent  for  the  purchaser,  it  will  con- 
tinue, unless,  as  we  shall  hereafter 
see,  the  purchaser  himself  does 
some  acts  whereby  he  takes  pos- 
session of  the  goods. 

The  purchaser  may  himself  an- 
ticipate the  natural  termination  of 
the  transihiSy  and  take  them  into 
his  own  possession,  and  by  that 
means  put  an  end  to  the  vendor^s 
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right  of  8ix>ppage  m  transitu  (Mills 
V.  Ball,  2  Bos.  &  P.  457  ;  Wright 
y.  Lawes,  4  Esp.  82  ;  Oppenheim  y. 
Russell,  3  Bos.  &  P.  42  ;  Jackson 
V.  NichoU  5  Bing.  N.  C.  508  ;  sed 
vide  Hoist  y.  Poumal,  1  Esp.  242); 
and  the  result  will  be  the  same 
even  where  the  purchaser  takes 
possession  of  the  goods  without  the 
consent  of  the  carrier,  "  though," 
it  is  observed  in  Whitehead  v.  -4n- 
derson,  "  in  the  absence  of  the  car- 
rier's consent,  it  may  be  a  wrong 
to  him,  for  which  he  would  have  a 
right  of  action."    Ante,  p.  646. 

The  question  may  next  arise 
what  is  sufficient  to  amount  to  a 
taking  of  possession  by  the  pur- 
chaser. As  is  laid  down  in  the 
principal  case  of  Whitehead  v.  An- 
derson, "it  appears  to  be  very 
doubtfid  whether  an  act  of  mark- 
ing or  taking  samples,  or  the  like, 
without  any  removal  from  the  pos- 
session of  the  carrier,  so  as  though 
done  with  the  intention  to  take 
possession,  would  amount  to  a  con- 
structive possession,  unless  accom- 
panied with  such  circumstances  as 
to  denote  that  the  carrier  was 
intended  to  keep,  and  assented  to 
keep  the  goods  in  the  nature  of  an 
agent  for  custody."  Ante,  p.  646. 
See  Nicholson  v.  Bower,  1  Ell.  & 
Ell.  172,  there  Pavitt  and  Co.  pur- 
chased of  the  defendant  by  sample 
some  wheat,  to  be  delivered  in 
London :  the  contract  was  not  in 
writing.  The  defendant  sent  the 
wheat  by  railway  to  the  London 
station  of  the  railway  company, 
consigned  to  Pavitt  and  Co.,  and 
informed  them  of  such  consign- 
ment.   The  Company  warehoused 


the  wheat,  gave  notice  to  Pavitt 
and  Co.,  and  entered  the  wheat  in 
their  books  as  from  "  defendant  to 
Pavitt  and  Co."  The  usual  course 
of  business  of  the  Company,  in 
warehousing  com,  is  to  keep  it  for 
fourteen  days  free  of  charge,  after 
which  time  it  is  removed  by  the 
consignee  or  delivered  to  him  by 
the  Comply  at  his  expense.  It 
is  also  the  custom  for  the  con- 
signee, before  finally  accepting  the 
com,  to  take  a  bulk  sample  and 
compare  it  with  the  purchase 
sample.  The  day  after  the  arrival 
of  the  wheat,  Pavitt  and  Co.  sent 
for  a  bulk  sample.  One  of  the 
partners  examined  it  the  next  day, 
and  said  "  Do  not  work  it "  (i.e., 
do  not  bring  it  home)  "at  pre- 
sent." Ailerwards,  on  the  same 
day,  Pavitt  &  Co.,  being  in  difficul- 
ties, sent  to  their  creditors  to  call  a 
meeting  of  them  to  take  place  two 
days  afterwards.  The  defendant 
and  other  creditors  attended  on 
that  day.  The  defendant  asked 
for  an  order  for  the  wheat,  which 
Pavitt  and  Co.  would  have  given, 
but  the  other  creditors  interfered. 
The  defendant  then  went  down  to 
the  railway  station,  stopped  the 
wheat,  and  directed  the  Company 
to  hold  it  to  his  order.  On  an 
issue  to  try  whether  the  wheat 
were  the  property  of  Pavitt's  as- 
signees or  of  the  defendant,  it  was 
held  by  the  Court  of  Queen's  Bench 
that,  assuming  the  transitus  to 
have  been  at  an  end  on  the  arrival 
of  the  wheat  at  the  Company's  ware- 
house, there  was  no  acceptance  of 
the  wheat  by  Pavitt  and  Co.  within 
section  17  of  the  Statute  of  Frauds 
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(29  Cor.  2,  c.  3),  and  that  there- 
fore the  property  never  Tested  in 
Paritt  and  Co. 

In  Foster  t.  Framptony  6  B.  &  C. 
107,  it  is  clear  that  there  were  cir- 
cmnstances  showing  an  intention 
to  accept  the  goods.  There  the  de- 
fendants, wholesale  grocers  in  Lon- 
don, had  by  order  of  the  bankrupt, 
who  carried  on  business  as  a  grocer 
at  Birmingham,  sent  to  him    a 
quantity  of  lump  sugar  and  three 
hogsheads  of  raw  sugar  by  a  car- 
rier, who  on  his  reaching  Birming- 
ham gave  notice  of  their  arrival. 
The  bankrupt  thereupon  removed 
the  lump  sugar  to  his  premises, 
and  took  samples  from  the  three 
hogsheads  of  raw  sugar,  but  de- 
sired that  they  might  remain  in 
the  carrier's  warehouse  until  he 
received  further  directions.    It  was 
held  that  the  transUus  was  at  an 
end,  and  that  the  vendor  was  not 
entitled  to  stop  them.     "Where,** 
said  Bayley,  J^  "a  man  orders 
goods  to  be  delivered  at  a  particu- 
lar place,  the  trarmtus  continues 
until   they  are    delivered  to  the 
consignee  at  that  place  ;  but  that 
must  be  understood  of  a  delivery 
in  the  ordinary  course  of  business, 
for  if  the  consignee,  before  the 
goods  reach  their  ultimate  destina- 
tion, postpones  the  delivery,  or  does 
any  act  which  is   equivalent  to 
taking  actual  possession  of  them, 
the  iransUus  is  at  an  end.    Now 
here  the  bankrupt  has  done  such  an 
act,  for  he  not  only  postponed  the 
delivery  which  would  have  taken 
place  in  the  ordinary  course    of 
business,  but  he  took  samples,  and 
directed  the  carrier  to  keep  the 


goods  in  his  warehouse  until  he 
received  further  directions.  From 
that  time  die  carrier  became  the 
warehouseman  of  the  bankrupt^ 
and  ihe  goods  were  ba  much  in 
the  possession  of  the  latter  as  if 
he  had  taken  thmn  into  his  own 
warehouse."  See  also  Alkn  v. 
Or^)pery  2  Cr.  &  J.  218  ;  2  Tyr. 
217  ;  Richardsm  v.  GosSyZ'SfA.k 
P.  119  ;  ScaU  V.  PtUU,  ib.  469. 

In  the  principal  case  of  Whik- 
head  r.  Anderson^  it  was  held  that 
the  mere  touching  of  the  timber 
by  the  agent  of  the  assignees  of 
the  purchaser  did  not  amount  to 
an  act  of  ownership  on  his  part, 
and  as  there  was  no  contract  either 
express  or  implied  on  the  part  of 
the  captain  to  alter  the  relation 
in  which  he  stood  before,  as  a 
mere  instrument  of  conveyance  to 
an  appointed  destination,  into  an 
agent  of  the  consignee  ibr  a  new 
purpose,  there  was  no  constnic- 
tive  possession  on  the  part  of  the 
vendee,  so  as  to  put  an  end  to  the 
transitus.  See  also  EUis  v.  Hunt, 
a  T.  R.  464. 

A  mere  demand  of  the  goods 
when  on  their  jonmey,  by  the 
vendee,  from  the  holder,  who  refuses 
to  deliver  them  up  to  him,  will  not 
determine  the  vendor's  right  to 
B\xyp  in  transitu.  Jackson  y.  Nichol, 
5  Bing.  N.  C.  608  ;  7  Scott,  577. 
Another  question  sometimes 
arises,  viz.,  how  tar  a  delivery  of 
part  of  goods  sold,  either  by  the 
vendor  himself  or  his  agent  as 
a  warehouseman  or  carrier,  will 
amount  to  a  delivery  of  the  whole, 
so  as  to  prevent  in  the  first  case 
his  retaming,  in  the  second  case 
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his  stopping  m  transitu^  the  re- 
mainiiig  goods  until  the  purchase- 
money  be  paid.  It  seems  now  to 
be  settled  that  the  result  depends 
upon  the  intention  with  which  the 
rendee  took  possession.  If  the 
Tendee  takes  possession  of  part  of 
the  goods,  not  meaning  thereby  to 
take  possession  of  the  whole^  hut  to 
separate  that  part,  and  to  take  pos- 
session of  that  part  only,  it  puts 
an  end  to  the  transitus  only  with 
respect  to  that  part,  and  no  more ; 
and  the  right  of  lien  or  the  right 
of  stoppage  m  transitu  on  the  re- 
mainder still  continue.  Tanner  y. 
Scovelly  14  M.  &  W.  28  ;  Jones  v. 
Jones,  8  M.  &  W.  431  ;  Went- 
worth  V.  Outhwaite,  10  M.  &  W. 
451 ;  Bunney  v.  Foyntz,  4  B.  & 
Ad.  670  ;  Payne  v.  Shadbolt,  1 
Camp.  427  ;  Grawshay  v.  Fades, 
1  B.  &  C.  181 ;  Simmons  v.  Stuift, 
5  B.  &  C.  857  ;  Bolton  v.  The 
Lancashire  and  Yorkshire  Railway 
Co^  1  Law  Eep.  (C.  P.)  431. 

If,  however,  the  vendee  takes 
possession  of  a  part  of  the  goods, 
in  the  progress  of  and  with  the 
intention  of  taking  possession  of 
the  whole,  that  will  be  held  to 
divest  the  vendor's  right  of  stop- 
ping in  transitu,  Hammond  v. 
Anderson,  1  Bos.  &  P.  N.  R.  69  ; 
and  see  Slubey  v.  Heyward,  2  H. 
Black.  504  ;  Hanson  v.  Meyer,  6 
East,  614 ;  and  ante,  p.  601. 

With  regard  to  the  actual  pos- 
session, it  is  clear  upon  the  autho- 
rities that  if  a  man  orders  goods 
to  be  delivered  at  a  particular 
place,  the  transitus  will  be  at  an 
end  when  they  are  delivered  to 
the  consignee  {Foster  v.  Frampton^ 


6  B.  &  C.  107),  or  in  case  of  his 
bankruptcy  to  his  assignees  {Bird 
V.  Broum,  4  Exch.  786)  at  that 
place.  See  also  Heinekey  v.  Earle, 
8  Ell.  &  Bl.  410. 

It  has  been  suggested  by  some 
able  judges,  that  goods  which  ar- 
rive at  the  warehouse  of  a  pur- 
chaser after  his  bankruptcy  should 
not  vest  in  his  assignees  (8  Bos.  & 
P.  471).  It  has  however  been  de- 
cided in  many  cases,  that  notwith- 
standing the  bankruptcy  of  a  pur- 
chaser, his  warehouse  continues 
open  for  the  reception  of  goods, 
and  his  assignees  may  take  pos- 
session of  goods  deliverable  to  the 
bankrupt,  leaving  the  vendor  to 
come  in  as  a  creditor  under  the 
adjudication.  See  HaswellY.  Hunt, 
5  T.  R.  231  cited  ;  Fllis  v.  Hunt, 
3  T.  R.  467  5  Tooke  v.  HoUingworth, 
5  T.  R.  226,  230  ;  Scott  v.  Pettit, 
3  B.  &  P.  469 ;  Inglis  v.  Usher- 
wood,  1  East,  515. 

Both  parties  to  the  contract  of 
sale  may  rescind  it  {Salts  v.  Field, 
5  T.  R.  211) ;  but  after  the  transit 
is  at  an  end,  the  vendee  cannot 
return  the  goods  so  as  to  defeat 
the  rights  of  third  parties  that 
may  have  intervened.  See  Smith 
V.  FieU,  6  T.  R.  402.  There  the 
vendee  wished  to  return  the  goods, 
but  the  vendor  attached  them  in  the 
hands  of  a  packer  as  the  property 
of  the  vendee.  The  vendee  having 
become  bankrupt,  it  was  held  by 
the  Court  of  Queen's  Bench  that 
the  proceeding  by  way  of  attach- 
ment by  the  vendor  was  an  election 
by  him  not  to  rescind  the  contract, 
and  that  as  afterwards  the  interests 
of  other  parties   intervened,  viz. 
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those  of  the  general  mass  of  his 
creditors,  the  vendor  was  not  en- 
titled to  recover  the  goods  from 
the  packer  in  trover.  See  also 
Neate  v.  Bull,  2  East,  123  ;  Ru^ 
ardson  v.  Ooss,  3  B.  &  P.  119. 

Upon  the  same  principle,  where 
a  sale  of  goods  has  been  completed 
by  actnal  delivery  to  the  buyer, 
who  afterwards  becomes  insolvent 
before  they  are  paid  for,  he  cannot 
rescind  the  contract  and  return 
the  goods  with  the  consent  of  the 
vendor,  so  as  to  give  the  vendor  a 
preference  over  his  other  creditors. 
Barnes  v.  Freeland,  6  T.  R.  80  ; 
see  also  Harman  v.  Fishar,  Cowp. 
125,  ani&y  p.  525  ;  Dixon  v.  Bald- 
winy  5  East,  175. 

A  mere  delivery  however  at  the 
place  of  destination  is  not  neces- 
sarily a  termination  of  the  transit ; 
the  transit  remains  until  the  goods 
have  come  into  the  possession  of 
the  consignee  ;  and  although  they 
are  landed  at  the  place  to  which 
they  are  destined,  unless  the  con- 
signee has  taken  possession  of 
them,  they  are  still  in  transit,  and 
the  consignor  on  the  insolvency  of 
the  consignee  may  still  exercise  his 
right  to  stop  them  in  transitu.  Per 
Lord  Campbell,  C.  J.,  in  Eeinekey 
V.  Earle,  8  Ell.  &  Bl.  423.  A  for- 
tiori  where  the  purchaser  declines 
to  receive  the  goods.  Bolton  v. 
The  Lancashire  and  Torkshire  Rail- 
way Co.,  1  Law  Eep.  0.  P.  431 ; 
Atkin  V.  Barwichy  1  Stra.  165 ; 
Bartram  v.  Farehrofher,  4  Bing. 
579  ;  1  M.  &  P.  515 ;  James  v. 
Gr^n,  2  M.  &  W.  623 ;  Crawshay 
V.  Fades,  1  B.  &  C.  181. 
But  where  the  goods  arrive  at 


their  place  of  destination,  if  the 
purchaser  or  those  standing  in  hia 
place  as  his  assignees,  demand  the 
goods  and  tender  the  amount  due 
for  freight,  the  carriers  are  bound 
to  deliver  them  up,  and  cannot  by 
their  wrongful  detainer  of  them 
and  delivery  of  them  over  to  other 
parties,  prolong  the  transitus,  and 
so  extend  the  period  during  which 
the  stoppage  may  be  made.  Bird 
V.  Brown,  4  Exch.  786,  797. 

The  right  to  stop  m  transUii 
when  the  goods  have  once  come 
into  the  possession  of  the  purcha- 
ser will  not  be  revived  by  their 
being  re-delivered  by  the  pnrcbaser 
to  the  vendor  for  a  special  pur- 
pose, as,  for  instance,  in  order  that 
they  may  be  repacked.  Talpy  v. 
Oibson,  4  0.  B.  837. 

4.  How  the  Right  of  Sioppaff* 
in  transitu  may  be  exerdsed.^Al- 
though  at  one  time  it  was  thought 
that  in  order  to  stop  goods  in 
transitu,  it  was  necesswry  that 
there  should  be  an  actual  posses- 
sion of  them  obtained  by  the  leu- 
dor  or  his  agent  before  they  came 
to  the  hands  of  the  vendee,  it  is 
now  clearly  settled  that  notice  on 
the  part  of  the  unpaid  vendor,  that 
is  to  say,  either  by  himself  or  his 
agent,  to  the  carrier  to  stop  the 
goods  m  transitu,  is  suflBicient  to 
attach  the  vendor's  lien  upon  them 
for  the  unpaid  purchase-money, 
and  the  carrier  becomes  liable  for 
the  consequences  of  his  delivering 
them  after  such  notice,  either  to 
the  purchaser  or  his  assignees, 
against  whom  the  purchaser  may 
also  bring  trover  for  them.    See 
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Liii  V.  Cowley,  7  Taunt.  169 : 
there  it  appeared  that  the  plaintiffs 
pursuant  to  an  order  had  on  the 
9th  December  delivered  the  goods 
to  Pickfords,  carriers  at  Manches- 
ter, to  be  brought  by  a  canal  to 
London,  addressed  to  Neale  and 
Warner.  Afterwards  seeing  cause 
to  stop  them  in  framthiy  ihey  gave 
notice  to  the  Pickfords,  the  carriers 
in  the  country  at  the  place  whence 
the  boats  started,  to  deliver  the 
goods  not  to  Neale  and  Warner, 
but  to  an  agent  of  the  plaintiff's 
own  ;  and  the  Pickfords  in  the 
country  wrote  to  Pickfords  in  Lon- 
don according  to  the  notice  they 
had  received  from  the  plaintiffs  ; 
the  Pickfords  in  London  however, 
in  consequence  of  a  mistake  of  a 
clerk,  delivered  them  on  23rd  De- 
cember to  Neale  and  Warner,  and 
debited  them  with  the  freight. 
They  unpacked  them  and  sold  a 
part.  On  the  19th  January  follow- 
ing a  commission  of  bankrupt  is- 
sued against  Neale  and  Warner, 
and  the  defendants,  who  were  their 
assignees  and  had  taken  possession 
of  the  goods,  reftised,  on  demand, 
made  on  3rd  February,  to  restore 
them  to  the  plaintiflfe.  It  was  held 
by  the  Court  of  Common  Pleas 
that  the  vendor  might  maintain 
trover  for  the  goods.  "It  was 
formerly  held,"  said  Gtbhs,  0.  J., 
"  that  the  only  way  of  stoppage  in 
traneitu  was  by  actual  corporal 
touch  of  the  goods.  It  has  since 
been  held,  that  after  notice  to  a 
carrier  not  to  deliver,  he  is  liable 
for  the  goods  in  trover  against 
himself,  if  he  does  deliver  them.  It 
is  clear,  therefore  that  after  this 


notice,  Pickfords  delivering  them 
to  Neale  and  Warner  are  liable  in 
trover  for  the  goods,  and  I  thought 
it  monstrous  to  say  that  their  de- 
livery of  them  by  mistake,  under 
such  a  liability,  would  confirm  the 
property  in  the  bankrupt.  The  law 
of  stoppage  in  transitu  says  that 
the  property  which  was  before  in 
the  bankrupts  may  be  revested  in 
the  seller  by  notice  to  the  carrier. 
The  plaintiffs  give  that  notice  to 
the  carrier,  and  thereby  revest  the 
property.  Before  such  notice  to 
the  carrier  to  stop  the  goods,  the 
purchaser  may  bring  trover  for 
them ;  aft^r  such  notice,  the  seller 
may  bring  trover.  A  vendor  could 
not  maintain  trover  against  a  car- 
rier, unless  he  could  revest  the 
property  in  himself;  and  if  he 
can  revest  it,  then  the  subsequent 
delivery  by  mistake  will  not  per- 
fect the  sale."  See  also  Hunter  v. 
Beale,  cited  3  T.  R.  466 ;  Stokes  v. 
La  Rivi^e,  cited  8  East,  397  ; 
Mills  V.  Bally  2  B.  &  P.  457  ; 
Bohilingh  v.  Inglis,  3  East,  381. 

"  To  make,"  as  is  laid  down  in 
Whitehead  v.  Anderson^  "  a  notice 
effective  as  a  stoppage  in  transitu^ 
it  must  be  given  to  the  person  who 
has  the  immediate  custody  of  the 
goods;  or  if  given  to  the  principal, 
whose  servant  has  the  custody,  it 
must  be  given,  as  it  was  in  the  case 
oiLitt  V.  Cowley  (7  Taunt.  169),  at 
such  a  time  and  under  such  cir- 
cumstances, that  the  principal  by 
the  exercise  of  reasonable  diligence 
may  communicate  it  to  his  servant 
in  time  to  prevent  the  delivery  to 
the  consignee ;  and  to  hold  that  a 
notice  to  a  principal  at  a  distance 
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ia  snflBcient  to  revest  the  property 
in  the  unpaid  vendor,  and  render 
the  principal  liable  in  trover  for  a 
subsequent  delivery  by  his  servants 
to  the  vendee,  when  it  was  impos- 
sible, from  the  distance  and  want 
of  means  of  communication,  to  pre- 
vent that  delivery,  would  be  the 
height  of  injustice."  Per  Parkey 
Bs,  ante,  p.  645. 

5.  The  Effect  of  the  Exercise  of 
the  Bight  of  Stoppage  in  transit. 
— It  is  a  question  not  yet  decided 
whether  the  effect  of  stoppage  in 
transitu  is  to  rescind  the  contract, 
or  merely  to  replace  the  vendor  in 
the  same  position  as  if  A«  had  not 
parted  with  the  possessiatiy  by  giv- 
ing him  a  lien  for  the  price  un- 
paid. The  latter  seems  to  be  the 
prevalent  opinion.  Thus  in  ffodg- 
son  V.  Log,  7  T.  R.  445,  where  it 
was  held  that  part  payment  of  ihe 
price  did  not  take  the  case  out  of 
the  ordinary  rule  as  to  stoppage  in 
transitu.  Lord  Kengon,  G.  J.,  said 
"  that  the  right  of  the  vendor  to 
stop  goods  in  transitu  in  case  of  the 
insolvency  of  the  vendee  was  a  kind 
of  equitable  Hen  adopted  by  the 
law  for  the  purposes  of  substantial 
justice,  and  that  it  did  not  proceed, 
as  the  plaintiff's  counsel  supposed, 
on  the  ground  of  rescinding  the 
contract."  See  also  Clag  v.  Har- 
rison, 10  B.  &  C.  99  ;  Stephens  v. 
Wilkinson,  2  B.  &  Ad.  323 ;  Went- 
worth  V.  Outhwaite,  10  M.  &  W. 
452  ;  Bed  vide  Jenkgns  v.  Ushome, 
8  Scott,  K  E.  522,  Moreover  the 
acceptance  of  bills  for  the  w?u>le 
price  by  the  vendee  becoming 
bankrupt,  being  upon  proof  under 


the  bankruptcy  only  equivalent  to 
a  part  payment,  will  not  ccmclode 
the  right  to  stopm  transitu, ^^'\i 
only  diminishes  the  v^idof  s  hm 
pro  tanto  on  the  goods  detained." 
Feise  v.  Wrag,  3  East,  93  ;  see 
also  Kiehols  v.  Mart,  5  C.  &  P. 
179. 

Upon  this  principle,  "the  buyer, 
or  those  who  stand  in  his  place, 
may  still  obtain  the  right  of  posses- 
sion if  they  will  pay  or  tender  the 
price,  or  they  may  still  act  upon 
their  right  of  prop^ty  if  anytiiing 
unwarrantable  is  done  to  that 
right.  I^  for  instance,  the  origi- 
nal  vendor  sell  wh^  he  oaght  not, 
they  may  bring  a  special  action 
against  him  for  the  injuiy  they 
sustain  by  such  wrongful  sale,  and 
recover  damages  to  the  extent  of 
that  injury ;  but  they  can  main- 
tain no  action  in  which  right  of 
property  and  right  of  possession 
are  both  requisite,  unless  they  haye 
both  those  rights."  Per  Bayky, 
J.,  in  Blomm  v.  Sanders,  4  B.  &  C. 
949  ;  see  also  Edwards  v.  Brewer, 
2  M.  &  W.  375  ;  Van  Castml  r. 
Booker,  2  Exch.  702. 

The  carrier  in  whose  possession 
the  goods  are  stopped  in  transitu 
has  only  a  lien  upon  them  for  the 
sum  due  for  carriage,  and  npoa 
tender  made  of  that  sum  t^e  per- 
son sending  the  goods  has  a  right 
to  resume  them,  and  the  carrier 
cannot  claim  to  retain  them  on 
account  of  any  general  balance 
between  him  and  the  consignee. 
Oppenhem  v.  Hussell,  3  Bos.  &  P. 
42 ;  and  see  Butter  v.  WookoU,  2 
Bos.  &  P.  N.  R.  64  ;  Morkg  v. 
Hag,  3  Man.  &  By.  396;  Leuck- 
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hart  V.  Cooper,  8  Bing.  K.  0. 
107. 

Upon  the  same  principle  it  has 
been  decided  that  the  right  of  a 
yendor  to  stop  in  transitu  cannot  be 
defeated  by  process  of  attachment 
out  of  the  Lord  Mayor's  Court, 
issning  against  the  consignee,  in- 
asmuch as  the  attaching  creditor 
has  no  greater  right  in  the  goods 
than  the  vendee.  See  Smith  y. 
Ooss,  1  Gampb.  282,  where  Lord 
EUenboroughy  0.  J.,  observed : 
"The  vendor's  power  of  intercept- 
ing the  goods  was  the  elder  and 
preferable  lien,  and  not  superseded 
by  the  attachment,  any  more  than 
it  would  have  been  by  the  general 
right  of  a  common  carrier  to  re- 
tain all  his  customers'  goods  for 
his  general  balance,  which  had 
been  decided  against  the  carrier." 
And  see  Oppenheim  v.  Russell,  3 
B,  &  P.  42  ;  Butler  v.  Woolcott,  2 
B.  &  P.  (N.  E.)  64 ;  Morl&y  v.  Hay, 
3  M.  &  By.  396. 

Assuming  the  contract  of  sale 
not  to  be  rescinded  by  a  stoppage 
in  transitu,  it  would  follow  that 
the  goods  when  stopped  would  re- 
main at  the  risk  of  the  vendee. 

If  the  stoppi^e  m  transitu  be 
iorongful,  it  clearly  will  not  effect  a 
rescission  of  the  contract  or  affect 
the  vendor's  right  of  suing  for  the 
price  of  the  goods.  In  re  Hum^ 
berston,  1  De  Gex,  262  ;  Oillard 
V.  Brittan,  8  M.  &  W.  576. 

6.  ffow  the  Bight  of  Stoppage 
in  transitu  may  le  defeated, — If  a 
vendee  sell  goods  to  a  third  party 
before  they  have  been  delivered  to 
him,  the  subvendee  will  take  them 


subject  to  the  right  of  stoppage  in 
transitu  for  the  purchase-money, 
as  he  cannot  in  general  stand  in  a 
better  situation  than  his  vendor. 
Dixon  V.  TaUs,  5  B.  &  Ad.  313, 
339 ;  Small  v.  Moates,  9  Bing.  574; 
Jenkyns  v.  Ushome,  8  Scott^  N.  K. 
505  ;  7  Man.  &  Gr.  678. 

Where,  however,  the  vendee,  a 
shipper,  has  had  a  bill  of  lading 
from  the  vendor,  if  he  or  his  con- 
signee with  his  authority  indorse 
it  to  a  subvendee  for  valuable 
consideration,  bond  fids  and  with- 
out notice,  the  right  of  stoppage  in 
transitu  y^'HX  be  thereby  defeated. 
The  leading  case  upon  this  subject 
is  Lickbarrow  v.  Mason,  2  T.  R. 
63  ;  1  H.  Black.  357  ;  6  East,  21; 
1  Smith's  L.  C.  595, 4th  ed. ;  Pen^ 
nelly.  Alexander,  3  Ell.  &  B1.283; 
Gumeyy.Behretid,  3  Ell.  &  B1.622; 
Pease  v.  Oloahec,  3  Moo.  P.  C.  C. 
(N.  S.)  556 ;  S.  0.  1  Law  Rep.  P.  C. 
219  ;  "  The  Tigress,''  Brown  & 
Lush,  538  ;  32  L.  J.  (Ad.)  97  ; 
Kemp  V.  Canavan,  15  Ir.  C.  L.  Rep. 
(N.  S.)  216.  ' 

But  although  a  bill  of  lading 
may  have  been  indorsed  to  a  bond 
fide  purchaser,  it  is  essential  in 
order  to  defeat  the  right  to  stop 
in  transitu,  that  the  bill  of  lading 
should  have  come  into  his  posses- 
sion with  the  authority  of  the 
original  vendor.  Prima  facie,  in- 
deed,  unpaid  vendors  have  a  right 
to  stop  the  goods  sold  while  they 
are  in  transitu ;  but  the  onus 
lies  on  the  holder  of  the  bill  of 
lading,  to  prove  that  they  have  be- 
come the  owners  of  the  goods,  and 
that  the  right  to  stop  in  transitu 
has  gone.    For  this  purpose  it  is 
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not  enough  that  they  have  become 
bond  fide  holders  of  the  indorsed 
bill  of  lading  for  valuable  conside- 
ration. A  bill  of  lading  is  not,  like 
a  bill  of  exchange  or  promissory 
note,  a  negotiable  instrument, 
which  passes  by  mere  deHyery  to 
a  band  fid$  transferee  for  valuable 
consideration,  without  regard  to 
the  title  of  the  parties  who  make 
the  transfer.  Although  the  ship- 
per may  have  indorsed  in  blank  a 
bill  of  lading  deliverable  to  his  as- 
signs, his  right  is  not  affected  by 
an  appropriation  of  it  without  his 
authority.  If  it  be  stolen  from  him, 
or  transferred  without  his  autho- 
rity, a  subsequent  bond  fide  trans- 
feree for  value  cannot  make  title 
under  it  as  against  the  shipper  of 
the  goods."  Per  Lord  Campbell, 
C.  J.,  3  Ell.  &  Bl.  634. 

If  the  assignee  of  a  bill  of  lading 
acts  maid  fide;  if,  for  instance, 
he  had  known  that  the  consignee 
had  been  in  insolvent  circum- 
stances, and  that  no  bill  had  been 
accepted  by  him  for  the  price  of  the 
goods,  or  that  being  accepted  it 
was  not  likely  to  be  paid  ;  in  that 
case  the  interposition  of  himself 
between  the  consignor  and  con- 
signee, in  order  to  assist  the  latter 
to  disappoint  the  just  rights  and 
expectations  of  the  former,  would 
have  been  an  act  done  in  fraud  of 
the  consignor's  right  to  stop  in 
transitu,  and  would  therefore  be 
unavailing  to  the  party  taking  an 
assignment  of  the  bill  of  lading 
under  such  circumstances  and  for 
such  a  purpose."  Per  Lord  Ellen- 
borough,  0.  J.,  in  Cuming  v.  Brown, 
9  East,  514  j  see  also  Wright  v. 


Campbell,  4  Burr.  2046  ;  Sahmom 
V.  Niesen,  2  T.  E.  674  ;  Schuster 
V.  M'Kellar,  7  Ell.  &  Bl.  704. 

The  mere  feet  that  the  indorsee 
of  a  bill  of  lading  has  notice  that 
the  vendor  has  not  been  paid,  is 
not  sufSdent  to  render  the  trans- 
fer   fraudulent.     See    Cummg  v. 
Brown,  9  East,  506.    In  that  case, 
in  1808,  Jean,  the  vendor  of  goods, 
consigned  them  to  Maine  the  pur- 
chaser, and  sent  him  the  bills  of 
lading,  and  drew  on  him  for  the 
price.    Afterwards  Maine  pledged 
the  bill  of  lading  to  Cuming,  who 
at  the  time  was  aware  of  these 
facts,  but  did  not  know  that  at 
that  time  Maine  had  stopped  pay- 
mentj  and  had  not  even  any  sus- 
picion of  his  insolvency.    It  was 
held  by  Lord  ElkfiborougJt,  0.  J., 
that  the  vendor's  right  to  stop  in 
transitu  was  gone.     "  Ifi"  said  his 
Lordship,  "  a  bill  of  lading  should 
be  held  by  us  not  assignable  under 
these  circTunstances,    the   conse- 
quence would  be  that  no  bill  of 
lading  could  be  deemed  safely  as- 
signable before  the  goods  arriyed, 
unless  the  assignee  of  the  bill  of 
lading  was  perfectly  assured  that 
the  goods  were  paid  for  in  money, 
or  paid  for  in  account  between  the 
parties,  which  is  the  same  thing  ; 
a  position  which  would  overturn 
the  general  practice  and  course  of 
dealing  of  the  commercial  world 
on  this  subject.  .  .  .  The  doubt 
which  has   been  thrown  on  this 
subject  has  arisen  principally  from 
the  words  *  without  notice,'  which 
are  to  be  found  in  the  case  of  Sa- 
lomons V.  Nissen  (2  T.  E.  674),  and 
other  cases  on  the  subject.    But 
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\ve  think  that,  according  to  the 
general  scope  and  meaning  of  the 
passages  in  the  opinions  of  the 
judges  where  this  expression  oc- 
coTB,  it  is  not  to  be  nnderstood  in 
the  restrained  sense  contended  for, 
Tiz.  ^tviOumt  notice  that  the  goods 
had  not  hem  paid  for ;'  but '  tviih- 
Old  notice  of  such  circumstances 
as  rendered  the  bill  of  lading  not 
fairly  and  honestly  assignable^* 
the  criterion  being,  according  to 
Mr.  Justice  Buller  in  that  case 
(p.  681),  Does  the  purchaser  take  it 
fairly  and  honestly  ?" 

If  there  be  a  condition  annexed 
to  a  bill  of  lading,  as,  for  instance, 
if  there  be  an  indorsement  making 
the  goods  deliyerable  to  the  pur- 
chaser, "  if  he  should  accept  and 
pay  a  draft,"  no  indorsee,  even  for 
Taluable  consideration,  will  take 
any  property  in  the  goods  unless 
the  condition  be  fulfilled.  Barrow 
V.  Coles,  3  Campb.  92. 

But  where  goods  are  put  on 
board  a  yessel  by  the  vendor  for 
the  account  and  at  the  risk  of  the 
vendee,  and  at  the  same  time 
transmits  and  indorses  a  bill  of 
lading  to  the  vendee,  the  vendor 
parts  with  his  property  and  right 
of  possession,  and  will  not  be  able 
to  stop  the  goods  in  transitu  on 
failure  of  the  vendee  to  accept  a 
bill  according  to  agreement  on  the 
receipt  of  the  invoice  and  the  bill 
of  lading  {Wilmshurst  v.  Bowlcer» 
7  Man.  &  6r.  882  ;  Key  v.  Cotes- 
worth,  7  Exch.  595)  ;  if  in  such  a 
case  the  vendor  intends  to  pre- 
serve his  right  of  property  in  the 
goods  until  the  bill  is  accepted,  he 
should  transmit  tb^  bill  of  lading 


indorsed  in  blank,  to  an  agent,  to 
be  delivered  over  only  in  case  the 
bill  is  accepted.  Key  v.  Cotesworth, 
7  Exch.  595,  607.  See  Hoare  v. 
Dresser,  7  Ho.  Lo.  Ca.  290. 

If  bills  of  lading  are  presented 
to  the  master  by  two  different 
holders,  and  he  delivers  to  one,  a 
right  of  action  against  him  accrues 
to  the  disappointed  holder,  as  it  is 
for  the  master  to  inquire  who  has 
the  best  right.  See  The  Threes, 
32  L.  J.  (Ad.)  97,  (the  marginal 
note  of  which  is  inaccurate),  where 
Dr.  Lushmgton  said  it  was  objected 
by  the  defendant,  that,  assuming 
the  plaintiffs  had  a  right  to  stop 
in  transit^  and  duly  asserted  that 
right,  yet  the  master  was  guilty  of 
no  breach  of  duty  in  reftising  to 
deliver,  but  simply  is  retaining  the 
custody  of  the  wheat  for  the  right 
owner,  as  soon  as  the  claim  shall 
be  established ;  but  to  this  argu- 
ment I  cannot  accede,  for  I  think 
there  are  cases  without  number  to 
show  that  the  right  to  stop  means 
the  right  not  only  to  countermand 
delivery  to  the  vendee,  but  to 
order  delivery  to  the  vendor.  Were 
it  otherwise,  the  right  to  stop  would 
be  useless,  and  trade  would  be  im- 
peded. The  refusal  of  the  master 
to  deliver  upon  demand  is  in  cases 
like  the  present  sufficient  evidence 
of  conversion.  The  master  may, 
indeed,  sometimes  suffer  from  an 
innocent  mistake,  but  he  can  al- 
ways protect  himself  from  liability 
by  a  bill  of  interpleader  in  Chan- 
cery." 

The  right  of  the  vendor  to  stop 
goods  in  transitu,  although  de- 
feated in  law  by  the  indorsement 
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of  a  bill  of  lading  for  a  limited 
purpose^  as  for  instance  to  secnre 
a  sum  of  money,  will  remain  in 
equity^  subject  to  a  lien  for  the 
indorsee's  demand.  This  was  first 
laid  down  in  a  case  at  law  m  the 
matter  of  Westzinthus  (5  B.  &  Ad. 
817),  and  it  has  since  been  re- 
cognized and  followed  in  equity. 
See  Spalding  y.  Ending^  6  Beav. 
876.  There  the  plaintiflfe  con- 
signed goods  to  Thomas,  to  whom 
a  bill  of  lading  was  also  sent. 
Thomas  transferred  the  bill  of 
lading  to  Ending  to  secure  £1000. 
Thomas  haying  afterwards  stopped 
payment,  notice  was  giyen  by  the 
agent  of  the  plaintiffs  to  the  master 
not  to  part  with  the  goods.  It 
was  held  by  Lord  Langdale,  M.B., 
that  the  plaintifb  retained  their 
right  of  stoppage  in  transitu  sub- 
ject to  the  lien  of  Ending  for  the 
£1000,  and  that  their  remedy 
against  him  for  the  surplus  of  the 
proceeds  of  the  goods  was  in 
equity.  "  I  apprehend  it  to  be 
clear,"  said  his  Lordship,  "  that 
the  indorsement  and  deUyeiy  of 
the  bill  of  lading  by  Thomas  the 
consignee  to  Ending,  for  yaluable 
consideration,  gaye  to  Ending  the 
legal  right  to  the  deliyery,  and  pos- 
session of  the  goods.  That  right 
is  not  disputed  by  this  bill,  but  the 
plaintiffs  insist  that  under  the  con- 
tract subsisting  between  Thomas 
and  Ending  the  right  to  the  pos- 
session of  the  goods  was  yested  in 
Ending,  only  as  a  security  for  the 
repayment  to  him  of  his  adyance 
and  charges,  and  that,  subject  to 
that  security,  the  plaintiflfe  in  the 
consideration  of  a  court  of  equity 


retained  their  right  to  a  stoppage 
in  transitu  against  the  assignee  or 
indorsee  of  the  bill  of  lading ;  it 
appears  that  in  the  case  of  Wed- 
zinihus  (5  B.  &  Ad.  817),  tie 
Court  of  Queen's  Bench  held  that 
in  such  a  case  a  court  of  equity 
would  hold  such  a  transfer  to  be  a 
pledge  or  mortgage  only,  and  that 
the  attempt  to  stop  in  trmsH^ 
gayea  right  to  the  goods  in eqmtj, 
subject  only  to  the  lien  for  the 
adyance.  The  propriety  of  that 
opinion  was  questioned,  bat,  as  it 
appears  to  me,  without  sajQScient 
reason.  As  against  Thomas,  I 
think  the  plaintifls  had  a  rig^t  to 
stop  the  goods  in  iransiiu;  and 
although  the  legal  right  to  the 
goods  was  transferred  with  the  bill 
of  lading,  yet  I  think  that  in 
equity  the  transfer  took  effect  only 
to  the  extent  of  the  consideration 
paid  by  the  transferee,  leaying  in 
the  plaintiffs  an  equitable  interest 
in  the  surplus  yalue."  B.  C. 
affirmed  on  appeal,  15  L.  J.  Ch. 
374 ;  see  also  Bemdison  y.  5&w»^, 
4  Law  Eep.  Bq.  481 ;  Meyersiemr. 
Barbery  2  Law  Eep.  C.  P.  38, 53. 

It  has  been  held  that  by  the 
usage  of  trade,  West  India  Dock 
warrants,  indorsed  b(md  Jide  and 
for  good  consideration,  transferred 
the  right  of  property  in  the  goods 
like  a  bill  of  lading,  so  as  to  pre- 
yent  the  right  of  stopping  in  ktm- 
situ.  Ztvinger  y.  Samuda,  Holt's 
N.  P.  C.  395 ;  sed  vide  a.G,l 
Taunt.  265  ;  M'Ewan  y.  SmUh,  2 
H.  L.  Cas.  309  ;  Lucas  y.  Dorrieny 
7  Taunt.  278. 

But  it  is  doubtful  whether  a 
document  similar  in  form  to  a  bill 
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of  lading,  giren  by  the  master  of 
a  boat  nayigating  an  inland  canal, 
has  the  effect  of  such  an  instru- 
ment in  transferring  the  property 
in  the  goods.  Bryam  y.Nix^  4  M. 
&  W.  775. 

The  mere  handing  over  of  a 
shipping  note  or  a  deliyery  order 
by  the  consignee  of  goods  to  a 
third  person  will  not  pass  the  pro- 
perty in  them  so  as  to  prevent  a 
stoppage  in  transitu^  for  they  will 
not  amount  to  a  bill  of  lading, 
which  is  similar  to  a  bill  of  ex- 
change, and  the  property  in  it 
passes  by  indorsement,  but  not 
by  delivery 'without  indorsement, 
whereas  a  shipping  note,  from  its 
nature,  is  not  indorsible.    Aker^ 


man  v.  EumpJwnj^  1  C.  &  P.  53  ; 
Tucker  t.  Humphrey,  4  Bing.  523 ; 
M'Ewan  t.  Smith,  2  Ho.  Lo.  Ca. 
809. 

The  right  to  stop  in  irdnsiiu  is 
not  affected  by  the  Act  to  amend 
the  Law  relating  to  Bills  of 
Lading,  18  &  19  Vict,  a  111.  See 
sect.  2. 

As  to  the  right  of  factors  to 
deal  with  bills  of  lading  and  other 
documents  of  title  to  goods  and 
merchandise,  see  the  Factor's  Acts, 

4  Geo.  IV. c.  83 ;  6  Geo.  IV.  c.  94; 

5  &  6  Vict.  c.  39.  See  Smith's 
Mercantile  Law,  p.  133,  7th  ed. ; 
Houston's  Law  of  Stoppage  in 
Transitu,  p.  192. 
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Jan.  26th  and  27iA,  1755. 


[reported  ambl,  253 ;  s.  c.  1  dick.  269.] 

tiiEN.] — Factor  gains  a  lien  on  goods  consigned  to  him  from  hi$ 
correspondent  for  the  general  balance  of  his  account,  as  well  as 
for  the  duties,  etc.,  paid  on  account  of  the  particular  cargo  so 
consigned  to  him:  and  this  lien  of  the  factor  wUl  remain  even 
when  the  goods  are  turned  into  money.  But  if  the  factor  parts 
with  the  possession  of  the  goods  to  the  owner,  he  loses  the  lien 
for  the  balance  of  accounts. 

A  factor  to  whom  goods  had  been  consigned  informed  a  broker  em- 
ployed by  his  principal  that  the  principal  would  sell  the  goods 
himself,  and  gave  an  order  to  the  warehouseman  to  deliver  to  the 
broker,  who  sold  and  made  out  the  bills  of  parcels  to  the  prin- 
cipal:— Held,  that  this  amounted  to  a  delivery  in  specie  to  the 
principal,  and  that  the  factor  had  lost  his  lien  for  his  general 
balance. 

This  cause  coming  on  for  further  directions,  the  case  was  as 
follows : — ^Mico  was  a  general  agent  in  England  for  Watkins,  who 
was  a  merchant  abroad,  and  at  different  times  had  received  con- 
siderable consignments  of  goods,  and  upon  the  balance  of  accounts 
was  in  disburse.  Afterwards  Watkins  consigned  to  him  a  parcel 
of  logwood,  for  which  he  paid  the  charges,  etc.*     Watkins  coming 


*  "It  appears  from  Lib.  Reg.  that  upon 
the  arrival  of  the  ship,  Mico  ordered  the 
logwood  to  be  unloaded,  and  hired  a 
warehouse  to  lodge  it  in  ;  and  that  he 
employed  Hudson,  a  broker,  to  sell  it ; 
but  that  before  any  sale  was  made,  Wat- 
kins arrived  in  London,  and  acted  in  all 
respects  as  the  owner;  that  afterwards 
Hudson  applied  to  the  plaintiffs  to  pur- 


chase the  logwood,  which  they  agreed  to 
do,  and  received  part  of  it  from  the  ware- 
house, and  paid  the  amount  of  the  pur- 
chase-money for  that  part  to  Hudson  by 
the  order  of  Watkins,  after  which  Mico, 
suspecting  the  solvency  of  Watkins,  who 
had  become  considerably  indebted  to  him 
on  account  of  previous  business  transacted 
for  him  as  fector,  served  the  plaintifls 
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to  England,  Mico  said,  as  he  was  here,  he  might  dispose  of  the 
goods  himself.  Watkins  accordingly  employs  a  broker  to  sell 
them,  and  Mico  tells  the  broker  that  Watkins  intends  to  sell  them 
himself,  to  save  commission,  and  Mico  gave  orders  to  the  ware« 
houseman  to  deliver  the  goods  to  that  broker. 

The  broker  sells  them,  and  makes  out  bills  of  parcels  to  Wat- 
kins, and  opens  an  account  with  Watkins,  but  takes  no  notice  of 
Mico. 

After  the  goods  were  sold,  Mico  begins  to  suspect  Watkins'  cir- 
cumstances, and  resorts  to  the  broker  to  know  whether  he  has 
opened  an  account  with  Watkins. 

The  great  question  in  the  cause  was,  supposing  Mico  had  a  lien 
on  these  goods  and  produce,  so  as  to  be  entitled  to  retain  them  for 
the  balance  of  the  account,  whether  he  has  not  parted  with  that 
right? 

After  argument  at  the  bar,  the  Lord  Chancellor  adjourned  the 
cause  to  the  27th,  and  desired  the  four  merchants,  who  were  ex- 
amined in  the  cause  on  the  different  sides,  might  attend  in  Court, 
in  order  to  be  consulted  by  him  upon  the  point.  And  accordingly 
this  day  they  attended,  viz. :  Mr.  Alderman  Baker  and  Bethell, 
Mr.  Willetts  and  Fonnereau ;  and  after  having  asked  them  several 
questions  upon  the  custom  and  usage  of  merchants  relating  to 
the  matter  in  doubt,  his  Lordship  gave  his  opinion  with  great 
clearness  as  follows: — 

Lord  Hardwicke,  Chancellor. — This  is  a  case  of  bankruptcy, 
in  which  this  Court  always  inclines  to  equality,  yet  if  any  person 
has  a  specific  lien,  or  a  special  property  in  goods,  which  is  clear 

with  a  notice  not  to  pay  any  more  of  the  captain  of  the  ship  by  order  of  Watkins  the 

purchase-money  without  his  order.     It  sum  of  jC160,  and  was  otherwise  under 

was  subsequently  agreed  by  the  assignees  advance  on  account  of  the  ship.     The 

of  Watkins,  who  had  become  bankrupt,  Master  of  the  Rolls,  at  the  original  hear- 

and  by  Mico,  that  the  plaintiffs  should  ing,  directed  an  account  of  what  was  due 

receiye  the  rest  of  the  logwood,  and  hold  to  Mico,  an  account  of  the  insurance,  ad- 

the  purchase-money  for  the  benefit  of  the  vance  to  the  captain,  and  ship's  account, 

persons  who  should  appear  to  be  entitled  and  for  his  costs  of  the  suit,  and  that  he 

to  it.     The  assignees  baring  brought  an  should  be  paid  what  was  due  to  him  out 

action  against  the  plaintiffs  for  the  re-  of  the  money  in  the  hands  of  the  plaintiff, 

mainder  of  the  purchase-money,  the  bill  The  case   now  coming   on  for  further 

of  interpleader  in  the  present  suit  was  directions,  the  Lord  Chancellor  ordered 

filed.    Mico  had  by  the  direction  of  Wat-  the  residue  of  the  money  to  be  paid  over 

kins  effected  the  insurance  on  the  cargo,  to  the  assignees  of  Watkins."— iVo/«  to 

and  was  in  advance  on  this  account  to  the  BlunCs  Ed,  of  Amh, 
amount  of  £500 ;  he  had  also  paid  to  the 
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and  plain,  it  shall  be  reserved  to  him  notwithstanding  the  bank- 
ruptcy. 

The  question  is  whether  in  this  case  Mico  is  entitled  to  a  spe- 
cific lien,  and  consequently  a  preference  in  point  of  satisfeietion 
out  of  the  money  arising  by  the  sale  of  these  goods  ? 

Two  things  are  to  be  considered : — 

1st.  What  lien  a  factor  gains  on  goods  consigned  to  him  by 
a  merchant  abroad  ?  and  whether  Mico  gained  such  lien  in  this 
case? 

2nd.  If  he  did,  whether  he  has  done  anjrthing  to  part  with  it? 

As  to  the  first.  All  the  four  merchants',  both  in  their  exami- 
nations in  the  cause  and  now  in  Court,  agree,  that  if  there  is  a 
course  of  dealings  and  general  account  between  the  merchant  and 
factor,  and  a  balance  is  due  to  the  factor,  he  may  retain  the  ship 
and  goods,  or  produce,  for  such  balance  of  the  general  account  as 
well  as  for  the  charges,  customs,  etc.,  paid  on  the  account  of  the 
particular  cargo.  They  consider  it  as  an  interest  in  the  specific 
things,  and  make  them  articles  in  the  general  account.  Whether 
this  was  ever  allowed  in  trover  at  law,  where  the  goods  were 
turned  into  money,  I  cannot  say,  nor  can  I  find  any  such  case. 
I  have  no  doubt  it  would  be  so  in  this  Court,  if  the  goods  remained 
in  specie ;  nor  do  I  doubt  of  its  being  so  where  they  are  turned 
into  money. 

To  the  second  question,  I  am  of  opinion  Mico  has  parted  with 
his  right,  and  that  it  is  for  the  benefit  of  trade  to  say  he  has. 

All  the  merchants  agree,  that  although  a  factor  may  retain  for 
the  balance  of  an  account,  yet  if  the  merchant  comes  over,  and  the 
factor  delivers  the  goods  up  to  him,  by  his  parting  with  the  pos- 
session he  parts  with  the  specific  lien.  Such  is  the  law  of  the  land 
as  to  retainers  in  other  cases. 

Question,  whether  this  case  amoimts  to  the  delivery  up  of  the 
logwood  to  the  principal  ?  I  think  it  does.  Mico  suffers  Watkins 
to  employ  a  broker,  and  tells  the  broker  that  Watkins  intends  to 
sell  them  himself,  to  save  commission.  Mico  gives  orders  to  the 
warehouseman  to  deliver  the  goods  to  the  broker.  The  broker 
sells  them,  and  makes  out  bills  of  parcels  to  Watkins,  and  takes 
no  notice  of  Mico.  It  amounts  to  the  same  thing,  as  if  Mico  had 
delivered  the  goods  in  specie  to  Watkins. 

It  is  safer  for  trade  to  hold  it  in  this  manner  than  otherwise ; 
for  by  that  manner  of  acting,  Mico  gave  Watkins  a  credit  with 
other  people  (for  the  sale  was  public,  and  b}'  that  the  goods 
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appeared  to  be  Watkins's),  which  would  not  have  been  the  case  if 
Mico  had  retained  for  the  balance  of  his  account. 

It  is  better  to  allow  that  which  is  the  public  notorious  transac* 
tion,  than  that  which  is  secret*  Suppose  an  action  had  been 
brought  by  Watkins  against  the  broker  for  money  had  and  re- 
ceived, the  broker  could  not  have  defended  himself  by  saying,  So 
much  is  due  to  Mico. 

The  merchants  have  admitted  that  the  specific  lien  as  to  the 
Customs  charges,  etc.,  does  continue ;  even  the  law  would  have 
allowed  <it  if  the  goods  had  remained  in  specie;  the  goods  being 
sold  makes  the  case  stronger.  But  that  is  not  now  before  me, 
being  determined  by  his  late  Honour  the  Master  of  the  Bolls,  and 
acquiesced  in  by  the  parties. 


CHASE  AND  Others,  Assignees  of  WILLIAM  and 
THOMAS  HURST,  Bankrupts,  v.  JAMES  and 
DAVID  WESTMORE. 


Tuesday,  May  21st,  1816. 

[reported   6   MAU.   &   SELW.    180.] 

Lien.] — A  workman  having  bestowed  his  labour  upon  a  chattel  in 
consideration  of  a  price  fixed  in  amount  by  his  agreement  with 
the  owner,  niay  detain  the  chattel  until  the  price  be  paid,  and 
this  thou>gh  the  chattel  be  delivered  to  the  workman  in  different 
parcels  and  at  different  times,  if  the  work  to  be  done  under  the 
agreement  be  entire. 

Semble,  that  where  the  parties  contract  for  a  particular  time  or 
mode  of  payment,  the  workman  has  not  a  right  to  set  up  a  claim 
to  the  possession  inconsistent  with  the  terms  of  the  contract. 

Trover  for  a  quantity  of  wheat-meal,  fine  pollard,  coarse  pollard, 
and  bran,  together  with  some  sacks  which  were  stated  in  the  first 
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count  of  the  declaration  to  be  the  property  of  the  bankrupts,  and 
in  the  second  count,  of  the  plaintiffs  as  their  assignees. 
-    On  the  trial  before  Oraham,  B.,  at  the  Hants  Spring  Assizes, 
1815,  a  verdict  was  found  for  the  plaintiff  for  ;£1,2U0,  subject  to 
the  opinion  of  the  Court  upon  the  following  case  : — 

The  bankrupts  were,  before  thehr  bankruptcy,  in  partnership  as 
mealmen ;  the  defendants  were  partners  as  millers.  One  of  the 
bankrupts,  before  the  act  of  bankruptcy,  applied  to  the  defendants 
to  grind  a  quantity  of  wheat,  when  it  was  agreed  between  them 
that  the  wheat  should  be  sent  by  the  bankrupts  in  their  vessels, 
and  that  the  defendants  should  grind  it  at  15«.  per  load,  for  which 
sum  the  defendants  were  to  unload  the  wheat  from  the  vessels, 
grind  it,  find  sacks  to  manufacture  it  in,  and  return  the  meal,  etc., 
when  ground,  into  the  bankrupts'  vessels  in  the  river  near  to 
which  the  mill  was  situated.  About  19  loads  of  the  wheat  were 
sent  at  first,  afterwards  other  quantities,  making  in  the  whole 
146  loads.  It  was  agreed  that  if  any  mixture  was  to  take  place, 
one  of  the  bankrupts  should  correspond  with  the  defendants  on 
the  subject,  and,  in  fact,  some  of  the  grain  was  afterwards  mixed 
at  his  request.  At  the  time  of  the  bankruptcy  there  remained  in 
the  defendants'  possession  7  loads  pf  wheat  unground,  10  of  meal 
produced  by  wheat  which  had  been  ground,  60  bushels  of  fine 
pollard,  20  bushels  of  coarse  pollard,  20  bushels  of  bran,  also 
produced  from  the  wheat  ground,  and  80  sacks  which  had  been 
delivered  by  the  bankrupts  to  the  defendants,  for  the  purpose  of 
being  filled  with  the  meal  gi'ound  from  the  com.  The  defendants, 
on  demand  made  on  the  part  of  the  plaintiffs  after  the  bankruptcy, 
refused  to  deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  Term,  by  A.  Moore 
for  the  plaintiffs  and  by  Gifford  for  the  defendants: — First, 
whether  the  defendants  had  a  right  to  detain  this  property  for 
their  general  balance,  under  the  statute  5  Geo.  II.  c.  80,  s.  28. 
Secondly,  whether  they  had  a  lien  on  it,  in  whole  or  in  part,  that 
is  to  say,  for  the  balance  due  to  them  for  grinding  all  the  wheat 
which  had  been  ground  by  them,  or  for  the  grinding  only  of  such 
part  as  had  been  and  remained  ground  in  their  hands  at  the  time 
of  the  bankruptcy.  Upon  the  last  point  it  was  argued  for  the 
plaintiffs,  that  a  general  lien,  if  it  existed,  should  have  been  found 
as  a  part,  or  at  least  should  clearly  be  deducible  from  the  con- 
tact ;  that  here  the  case  was  silent  as  to  any  lien,  and  the  contract 
neither  expressed  nor  implied  any  such  right;  on  the  contrary,  it 
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W^  stipulated  that  the  defendants  were  to  grind  and  retam  the 
wheat  when  ground ;  so  that  possession  was  to  be  given  without 
reference  to  payment.  And  the  rule  laid  down  by  Lord  Ellen^ 
harotigh,  in  Stevenson  v.  Blakelock  (1  Mau.  &  Selw.  543),  was  this, 
"  that  where  there  is  an  express  antecedent  contract  between  the 
parties,  a  lien  which  grows  out  of  an  implied  contract  does  not 
arise ; "  so  that  by  the  special  contract  in  this  case,  the  general 
lien  is  gone:  2  Roll.  Abr.  tit.  Justification,  pi.  1,  2.  Upon  the 
first  point,  the  case  Ex  parte  Ockenden  (1  Atk.  235)  was  referred 
to ;  which  was  said  to  have  been  recognised  by  Lord  Mansfield  in 
Oreen  v.  Farmer  (4  Burr.  2214)  as  a  case  which  had  been  well 
considered ;  and  although  Ex  parte  Ockenden  had  been  supposed 
adverse  to  Ex  parte  Deaze  (1  Atk.  229),  yet  upon  examination 
this  would  be  found  otherwise. 

For  the  defendants  it  was  argued,  that  there  was  not  any  autho- 
rity to  warrant  the  position^  that,  because  a  party  stipulated  for 
the  price,  he  shall  therefore  be  deprived  of  his  right  to  detain  until 
that  price  be  paid.  In  Stevenson  v.  Blakelock,  where  payment 
was  taken  in  bills,  and  thereby  the  time  of  credit  was  postponed, 
the  lien  was  nevertheless  held  to  exist  And  this  right  may  be 
enforced  in  respect  of  the  whole  work  done,  as  in  the  case  of  the 
printer  who  was  employed  to  print  certain  numbers,  not  all  con- 
secutive, of  an  entire  work,  and  who  was  held  to  have  a  lien  upon 
the  numbers  not  delivered  for  his  general  balance  {Blake  v.  NichoU 
son,  3  Mau.  &  Selw.  167). 

This  was  also  an  entire  work.  If  the  parties  had  sued  upon  the 
agreement,  they  must  have  averred  that  the  price  was  tendered. 
So  in  this  action  they  must  prove  that  they  were  ready  and  willing 
to  pay.  Upon  the  second  point,  he  referred  to  Ex  parte  Deaze 
(1  Atk.  229),  where  Lord  Hardmcke  expresses  his  opinion  that 
'*  it  is  hard  to  say  that  mutual  credit  shall  be  confined  to  pecuniary 
demands.'^  And  to  the  remarks  of  Gibbs,  J.,  in  Olive  v.  Smith 
(5  Taunt.  58). 

Lord  ElUnborough,  C.  J.,  observed,  that  the  Court  did  not 
think  this  case  necessarily  involved  the  doctrine  of  mutual  credit ; 
but  on  the  other  point,  as  it  involved  the  consideration  of  several 
ancient  authorities,  the  Court  would  take  time  to  consider. 

Cur.  adv.  vvlt. 

Lord  Ellenbobough,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 
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This  case  was  argued  before  us  Ikst  Term,  and  stood  over  for 
our  consideration,  upon  the  single  question  whether  a  workman 
having  bestowed  his  labour  upon  a  chattel,  in  consideration  of  a 
price  or  reward  fixed  in  amount  by  his  agreement  with  the  owner 
at  the  time  of  its  delivery  to  him,  can  by  law  detain  the  chattel 
until  the  price  be  paid,  or  must  seek  his  remedy  by  action,  no  time 
or  mode  of  payment  having  been  appointed  by  the  agreement  We 
were  all  of  opinion  upon  the  argument,  and  still  are,  that  if  a  right 
to  detain  exists  in  the  general  case  that  I  have  mentioned,  the 
present  defendants  have  a  right  to  detain  the  goods  in  question, 
for  the  money  due  to  them  for  grinding  all  the  wheat ;  because 
we  consider  the  whole  to  have  been  done  under  one  bargain,  al- 
though the  wheat  was  delivered  in  different  parcels  and  at  different 
times. 

-  The  general  question  is  of  very  great  and  extensive  importance. 
Several  authorities  were  referred  to  (which  I  shall  hereafter  notice) 
against  the  right  to  detain ;  but  if  these  authorities  are  not  sup- 
ported by  law  and  reason,  the  convenience  of  mankind  certainly 
Requires  that  our  decision  should  not  be  governed  by  them ;  and 
we  believe  the  practice  of  modem  times  has  not  proceeded  upon 
any  distinction  between  an  agreement  for  a  stipulated  price  and 
the  implied  contract  to  pay  a  reasonable  price  or  sum ;  and  that 
the  right  of  detainer  has  been  practically  acknowledged  in  both 
cases  alike.  In  the  case  of  Wolfy.  Summers  (2  Campb.  631),  Mr. 
J.  Lawrence  does  not  appear  to  have  been  aware  of  any  such  dis- 
tinction. It  is  impossible,  indeed,  to  find  any  solid  reason  for 
saying  that  if  I  contract  with  a  miller  to  grind  my  wheat  at  lbs. 
a  load,  he  shall  be  boimd  to  deliver  it  to  me,  when  ground,  with- 
out receiving  the  price  of  his  labour,  but  that  if  I  merely  deliver 
it  to  him  to  grind  without  fixing  the  price,  he  may  detain  it  until 
I  pay  him^  though  probably  he  would  demand,  and  the  law  would 
give  him  the  very  same  sum. 

Certainly,  if  the  right  of  detainer,  considered  as  a  right  at  com- 
mon law  (and  it  must  be  so  considered  in  this  case),  exists  only 
in  those  cases  where  there  is  no  manner  of  contract  between  the 
parties  except  such  as  the  law  implies^  this  Court  cannot  extend 
the  rule,  and  authorities  were  quoted  to  establish  this  proposition ; 
but  upon  consideration  we  are  of  opinion  that  those  authorities 
are  contrary  to  reason  and  to  the  principles  of  law,  and  ought  not 
to  govern  our  present  decision.  The  earliest  of  them  is  to  be  found 
in  3  Ro.  Ab.,  p.  92,  which,  however,  is  only  a  dictum  of  WiUiam*, 
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J. ;  and  it  does  not  appear  on  what  occasion  it  was  pronounced,  or 
that  it  governed  the  decision  of  any  case.  It  is  in  these  words, 
"  If  I  put  my  clothes  to  a  tailor  to  make,  he  may  keep  them  until 
satisfaction  for  the  making.  T.  T.  3  Ja.  K.  B.  by  WiUiamSy  J" 
"  But  if  I  contract  with  a  tailor,  that  he  shall  have  so  much  for 
making  my  apparel,  he  cannot  keep  them  until  satisfaction  for  the 
making.  T.  T.  3  Ja.  K.  B.  by  Williams,  J."  This  distinction 
appears  to  have  been  acknowledged  by  Lord  Holt,  in  a  case  of 
Collins  V.  Ongly,  Selw.  N.  P.  1280,  4th  edit.,  as  quoted  by  Rider, 
C.  J.,  in  the  case  of  Brenan  v.  Currint  But  the  point  was  not 
in  judgment  before  Lord  Holty  and  therefore  the  opinion  then 
delivered  by  him,  although  entitled  to  great  respect,  has  not  the 
weight  that  would  belong  to  a  judicial  decision  of  that  very 
learned  judge.  The  latter  case  of  Brenan  v.  Currint  is  reported 
in  Sayer,  224 ;  and  it  is,  as  far  as  we  can  fuid,  the  only  case 
wherein  this  distinction  was  made  the  foundation  of  the  judg- 
ment of  any  Court.  It  was  there  carried  to  the  extremest  limit ; 
for  the  contract  was  only  to  pay  a  reasonable  sum,  which  is  no 
more  than  the  law  would  have  implied  if  the  parties  had  not 
expressed  it.  The  opinion  of  Popham,  C.  J.,  in  the  case  of  the 
Hosteler,  Yelv.  66,  has  sometimes  been  cited,  as  an  authority  for 
this  distinction,  but  the  only  distinction  plainly  expressed  on  that 
occasion  applies  to  the  sale  of  a  horse  for  his  keep,  and  not  to  a 
detainer  of  the  animal ;  the  Chief  Justice  there  says,  "  That  an 
innkeeper  cannot  sell  a  horse  for  his  keep,  where  the  price  of  it 
has  been  agreed  upon,  though  he  may  do  so  if  there  has  been  no 
agreement  for  the  price,"  but  the  power  of  sale  in  the  case 
there  put  has  been  since  denied.  See  Jones  v.  Pearle,  1  Stra. 
556.  The  case  in  Yelverton  was  an  action  for  the  keep  of  the 
horse ;  and  all  that  was  said  by  the  Chief  Justice  as  to  detainer 
and  sale  was  extrajudicial.  It  was  in  the  very  same  year,  term, 
and  Court,  in  which  the  opinion  of  Williams,  J.,  is  said  to  have 
been  delivered ;  and  if,  as  seems  very  probable,  his  opinion  was 
delivered  on  this  occasion,  it  was  extrajudicial  also.  The  case  of 
Chapman  v.  AUen,  Cro.  Car.  271,  has  also  been  quoted  on  this 
subject ;  that  case,  however,  does  not  appear  to  have  been  decided 
on  the  ground  supposed ;  but  rather  on  the  ground  that  a  person 
taking  in  cattle  to  agist  could  not  detain  until  the  price  be  paid ; 
or  if  he  could  in  general  do  so,  yet  that  in  the  particular  case  the 
defendant  was  guilty  of  a  conversion  as  against  the  plaintiff,  who 
was  a  purchaser  of  the  cattle,  by  having  delivered  them  over  to 
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a  third  person,  on  receiving  from  such  third  person  the  amount 
of  his  demand.  In  CoweU  v.  Simpson  (16  Ves.  275)  the  Lord 
Chancellor  considers  a  lien  as  a  right  accompanying  an  impUed 
contract ;  and  in  one  passage  of  his  judgment  he  is  reported  to 
have  said,  "  If  the  possession  commences  under  an  implied  con- 
tract, and  afterwards  a  special  contract  is  made  for  payment,  in 
the  nature  of  the  thing,  the  one  contract  destroys  the  other;" 
but  it  is  evident,  from  other  parts  of  the  report,  that  the  Lord 
Chancellor  was  there  speaking  of  a  special  contract  for  a  parti- 
cular mode  of  payment.  Such  a  contract  is  apparently  incon- 
sistent with  a  right  to  detain  the  possession,  and  consequently 
will  defeat  a  claim  to  the  exercise  of  such  a  right.  And  we  agree 
that  where  the  parties  contract  for  a  particular  time  or  mode  of 
payment,  the  workman  has  not  a  right  to  set  up  a  claim  to  the 
possession  inconsistent  with  the  terms  of  his  contract.  And  if 
WiUiam^y  J.,  is  to  be  understood  to  speak  of  a  contract  for  the 
time,  as  well  as  the  amount  of  payment,  his  opinion  will  not  be 
contrary  to  our  present  judgment;  and  the  authorities  built  upon 
it  will  have  been  founded  on  a  mistake.  And  we  are  inclined  to 
think  that  he  must  have  intended  to  express  himself  to  that 
effect;  because  the  earliest  authority  that  we  have  met  witii 
mentions  an  agreement  for  the  time  of  payment,  but  makes  no 
distinction  between  an  implied  contract  and  a  contract  for  a 
determinate  price.  This  authority  is  in  the  Year-Book,  Easter 
Term,  5  Edw.  IV.  fol.  2,  b.  "Note  also  hy  Haydon,  that  an 
hosteler  may  detain  a  horse,  if  the  master  will  not  pay  him  for 
his  eating.  The  same  law  is,  if  a  tailor  make  for  me  a  gown, 
he  may  keep  the  gown  until  he  is  paid  for  his  labour.  And  the 
same  law  is,  if  I  buy  of  you  a  horse  for  20«.  you  may  keep  the 
horse  until  I  pay  you  the  20^. ;  but  if  I  am  to  pay  you  at  Michael- 
mas next  ensuing,  here  you  shall  not  keep  the  horse  until  you 
are  paid."  In  this  passage  the  law,  as  applied  to  the  cases  of 
the  hosteler,  the  tailor,  and  the  vendor,  is  said  to  be  the  same, 
and  in  the  latter  the  sum  is  supposed  to  be  fixed.  The  distinc- 
tion drawn  is  where  a  future  time  of  payment  is  fixed.  If  so 
material  a  distinction  as  that  which  depends  upon  fixing  the 
amount  of  the  price  had  been  supposed  to  exist  at  that  time,  we 
think  it  would  have  been  noticed  in  this  place ;  and  not  being 
noticed,  we  think  it  was  not  then  supposed  to  exist.  So  in  the 
case  oiCowper  y,  Andreios  (Hobart's  Rep.  41).  Lord  Hobart, 
speaking  of  the  word  "  pro,''  "  for,''  says  that  this  word  "  works 
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by  condition  precedent  in  all  personal  contracts.  As  if  I  sell 
you  my  horse  for  ten  pounds,  you  shall  not  take  my  horse 
except  you  pay  me  ten  pounds,  18  Edw.  IV.  5,  and  14  Hen. 
VIII.  22,  except  I  do  expressly  give  you  day;  and  yet,  in 
this  case,  you  may  let,  your  horse  go,  and  have  an  action  of 
debt  for  your  money ;  and  so  may  the  tailor  retain  the  garment 
till  he  be  paid  for  the  making,  by  a  condition  in  law.*'  The 
reason  in  the  case  of  sale  is  given  in  the  14th  Hen.  VIII.  20  a. : 
''  The  cause  is,  for  that  each  has  not  the  same  advantage  the 
one  against  the  other ;  for  the  one  will  have  the  thing  in  pos- 
session, the  other,  but  an  action,  which  is  not  reason,  nor  the 
same  advantage.'^ 

Considering  the  operation  of  the  word  "  for,"  as  noticed  by  Lord 
Hobarty  whose  opinion  is  confirmed  by  the  cases  he  refers  to,  and 
by  others  also,  no  reason  can  be  assigned  for  saying  that  it  shall 
not  have  the  same  effect  in  a  contract  to  grind  a  load  of  wheat  for 
1 5«.,  as  in  a  contract  to  sell  a  load  of  wheat  for  £15.  The  former, 
indeed,  is  in  substance  a  sale  of  a  certain  portion  of  the  time  and 
labour  of  the  miller  and  of  the  use  of  his  machinery.  And  as  it 
is  clear  that  the  miller  could  not  maintain  an  action  upon  the  con- 
tract without  averring  that  he  had  ground  and  was  ready  to  deliver 
the  wheat,  if  the  other  party  can  by  law  recover  the  wheat  without 
averring  that  he  had  paid  or  tendered  the  price  of  the  grinding, 
he  will  have  an  advantage  above  the  miller ;  for  he  will  have  his 
goods,  and  the  miller  will  only  have  an  action. 

If  the  distinction  which  has  been  contended  for  on  the  part  of 
the  plaintiff  should  be  allowed,  what  must  be  said  in  those  cases 
where  a  workman  is  not  only  to  bestow  a  portion  of  his  labour  on 
a  chattel  delivered  to  him,  but  also  to  apply  to  it  some  materials 
or  goods  of  his  own,  for  a  fixed  price  ?  As  in  the  case  of  a 
picture-frame  sent  to  be  gUded  or  varnished,  and  even  in  the  old 
case  of  cloth  sent  to  a  tailor  to  be  made  into  a  garment,  is  the 
chattel  to  be  retained  by  the  workman,  on  the  ground  of  his 
having  applied  to  it  his  paint  or  varnish  or  thread  or  other  mate- 
rials, or  must  he  deliver  these  to  his  employer  without  payment, 
because  he  has  bestowed  his  own  personal  labour  in  addition  to 
them? 

Upon  the  whole,  we  think  this  supposed  distinction  is  contrary 
to  reason,  and  to  that  principle  in  the  law  which  requires  the  pay- 
ment of  the  price  and  the  delivery  of  the  chattel  to  be  concurrent 
acts,  where  no  day  of  payment  is  given  ;  and,  therefore,  we  think 
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the  case  of  Brenan  v.  Currint  and  the  dicta  on  which  it  appears 
to  have  been  founded  are  not  law,  and  that  the  judgment  in  the 
present  case  must  be  for  the  defendants. 

Postea  to  the  defendants. 


Kruger  t.  Wilcox  and  Cliase  v. 
Westmore  are  printed  together,  as 
being  two  of  the  most  important 
judgments  deUvered  upon  the  doc- 
trine of  lien,  which  may  be  defined 
as  being  a  right  which  a  person 
has  to  retain  that  which  islawfdUy 
in  his  possession  belonging  to  ano- 
ther, till  certain  pecuniary  demands 
of  him  the  person  in  possession  are 
satisfied.  Hammonds  v.  Barclay^ 
2  East>  235. 

That  the  possession  must  in  its 
origin  be  lawfal  is  clear,  for  a  cre- 
ditor cannot  tortiously  seize  his 
debtor's  goods  and  then  claim  to 
retain  them  by  virtue  of  a  lien. 
See  Taylor  v.  JRobinson,  2  J.  B. 
Moo.  730  ;  Nichols  v.  Clmt,  3 
Price,  547  ;  Sunbolf  v.  Alford,  3 
M.  &  W.  248. 

Before  examining,  as  will  be  done 
hereafter  somewhat  in  detail,  in 
what  manner  liens  are  created  or 
arise,  it  may  be  here  observed  that 
they  are  divisible  into  two  great 
classes,  viz.  *^ particular  liens,  and 
general  liens.  Particular  liens  are 
where  persons  claim  a  right  to  re- 
tain goods  in  respect  of  labour  or 
money  expended  upon  them  ;  and 
those  liens  are  favoured  in  law. 
General  liens  are  claimed  in  re- 


spect of  a  general  balance  of  ac- 
count ;  and  these  are  fomided  in 
custom  only,  and  are  therefore  to 
be  taken  strictly."  Houghton  v. 
Matthews,  3  Bos.  &  P.  494,  per 
Heath,  3. 

The  principal  case  of  Chase  v. 
Westmore  falls  within  the  first  dass 
of  cases,  for  there  it  was  held  that 
the  miller  had  a  right  to  retain  the 
meal,  pollard,  and  bran  which  arose 
from  the  labour  which  he  had  ex- 
pended upon  the  wheat  delivered 
to  him  to  be  ground,  until  he  was 
paid  the  sum  due  to  him  for  grind- 
ing such  wheat. 

The  principal  case  of  Krvger  v. 
Wilcox  is  a  good  illustration  of  the 
second  class  of  cases,  for  there  it 
was  laid  down  for  the  first  time  in 
a  court  of  justice  (what  appears 
before  to  have  been  doubtful,  see 
Green  v.  Farmer,  4  Burr.  2218X 
that  a  fiactor  to  whom  goods  haT6 
been  consigned  has  not  merely  a 
right  to  retain  them  until  he  has 
been  paid  all  charges  which  he  may 
have  incurred  or  which  he  can 
claim  in  respect  of  those  particular 
goods,  but  he  has  also  a  lien  iip<B 
them  for  the  general  balance  due 
to  him  as  factor  in  respect  of  deal- 
ings with  other  goods  no  longer  in 
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his  hands.  It  is  true  that  in  Kiru- 
ger  v.  Wilcox  the  lien  claimed  in 
respect  of  the  general  halance  due 
to  the  factor  was  not  enforced,  but 
it  was  for  this  reason — ^that  he 
had  delivered  up  to  his  principal 
the  goods  upon  which  he  claimed  a 
lien,  and  therefore  by  his  own  act 
he  had  put  an  end  to  the  right 
which  he  would  otherwise  clearly 
have  had. 

Haying  made  these  preliminary 
remarks,  we  may  examine  liens 
arising  in  yarious  ways,  but  which 
are  all  referable  to  one  or  other 
of  these  two  classes  of  liens — ^par^ 
ticular  or  general,  as  before  men- 
tioned ;  the  most  conyenient  order 
will  be  as  follows,  to  consider — 1st. 
Liens  at  ccmimon  law.  2nd.  Liens 
arising  by  express  contract,  drd. 
Liens  arising  by  implication,  either 
from  the  usage  of  trade  or  from 
the  manner  of  deeding  between  the 
parties ;  and  4th.  How  the  right 
to  a  lien  may  be  lost. 

IsL  As  to  Liens  at  Common 
Law. — ^The  first  kind  of  lien  which 
seems  to  have  been  recognized  at 
common  law,  was  that  of  innkeep- 
ers and  common  carriers,  for  as  it 
is  compulsory  upon  the  former  to 
receive  guests  and  their  goods,  and 
npon  the  latter  to  convey  all  goods 
tendered  if  there  be  room  for  them, 
it  is  but  just  that  they  should  be 
entitled  to  retain  ttiem  by  way  of 
indemnity  {Skinner  v.  UpshaWy  Ld. 
Baym.  752);  Smith  v.  Bearhvey  6 
C.  B.  132  ;  and  it  is  immaterial  in 
either  case  that  the  goods  belong 
to  another  person,  for  if  they  had 
no  notice  they  will  still  have  a  lien 


upon  or  right  to  detain  them  until 
they  have  been  paid  their  just 
charges.  This  is  well  put  in  the  case 
of  Yorke  v.  Cfrenatigh,  Ld.  Raym. 
867,  where  it  is  said,  supposing  a 
traveller  be  a  robber  and  had  stolen 
a  horse,  yet  if  he  comes  to  an  inn, 
and  is  a  guest  there,  and  delivers 
the  horse  to  the  innkeeper  {who 
does  not  know  if)  the  innkeeper  is 
obliged  to  accept  the  horse,  and 
then  it  is  very  reasonable  that  he 
should  have  a  remedy  for  payment^ 
which  is  by  retainer.  And  he  is 
not  obliged  to  consider  who  is  the 
owner  of  the  horse,  but  whether 
he  who  brings  him  is  his  guest  or 
not.  And  ffolty  0.  J.,  cited  the  case 
of  the  Exeter  carrier  (Ld.  Raym. 
867),  where  A.  stole  goods  and  de- 
livered them  to  the  Exeter  carrier 
to  be  carried  to  Exeter ;  the  right 
owner  finding  the  goods  in  posses- 
sion of  the  carrier,  demanded  them 
of  him,  upon  which  the  carrier 
reftised  to  deliver  without  being 
paid  for  the  carriage.  The  owner 
brought  trover,  and  it  was  held 
he  might  justify  detaining  them 
against  the  right  owner  for  the 
carriage,  for  when  A.  brought  them 
to  him,  he  was  obliged  to  receive 
them  and  carry  them ;  and  there- 
fore, since  the  law  compelled  him 
to  carry  them,  it  would  give  him 
remedy  for  the  premium  due  for 
the  carriage." 

Upon  the  same  principle,  in  the 
recent  case  of  Turrill  v.  Crawley ^ 
13  Q.  B.  197,  it  was  held  that  an 
innkeeper  had  a  lien  on  a  carriage 
brought  to  the  inn  by  a  guest  for 
its  standing-room,  though  the  car- 
riage, being  merely  a  Mred  one,  be- 
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longed  to  a  third  party,  "  Doubts," 
said  Wightman^  J.,  "haye  been 
suggested  as  to  the  innkeeper's 
lien  on  the  goods  of  a  third  per- 
son ;  and  the  doubts  of  judges  in 
former  times  have  been  referred  to. 
The  judges  were  equally  divided 

in  the  first  case  (Skipwith  v. ^ 

1  Bulst.,  1 70 ;  3  Bulst.  271);  then  in 
the  next  case  {Robinson  t.  Walker, 
3  Bulst.  269  ;  S.  C.  1  Roll.  Rep. 
449  ;  Poph.  127)  there  were  three 
to  one  in  favour  of  the  lien  ;  and 
in  subsequent  cases  these  doubts 
disappear  altogether.  In  Johnson 
V.  fftll  (3  Stark.  N.  P.  172)  it  was 
stated  by  counsel  to  have  been  *  held 
by  all  the  judges  that  even  in  the 
case  where  a  robber  had  brought 
a  horse  which  he  had  stolen  to  an 
inn,'  the  innkeeper  had  a  lien  for 
its  keep  against  the  owner ;  and 
Abbotty  0.  J.,  said  he  had  no  doubt 
as  to  the  law  as  stated.  I  can  see 
no  distinction  between  a  carriage 
and  a  horse  for  the  purposes  of 
this  question.  An  innkeeper  may 
charge  for  the  standing  of  a  csgr- 
riage  as  well  as  for  the  meat  of  a 
horse,  and  his  lien  is  as  good  in 
the  one  case  as  the  other."  See 
also  Snead  v.  WatkinSy  1  0.  B. 
(N.S.)267. 

But  the  lien  of  an  innkeeper 
will  not  extend  to  goods  not 
brought  to  the  inn  by  a  traveller 
as  his  oum  goods,  either  upon  his 
coming  to  or  whilst  staying  at  the 
inn,  but  which  had  been  furnished 
for  his  temporary  use  by  a  third 
person,  and  are  known  by  the  inn- 
keeper to  belong  to  that  person. 
Broadtvood  v.  Oranara,  10  Exch. 
417. 


An  innkeeper  has  not  any  right 
to  take  the  clothes  from  the  person 
of  his  guest  in  order  to  secure  the 
payment  of  his  bill,  **  for  if  he 
had,  then  if  the  innkeeper  take 
the  coat  off  his  back,  and  that 
prove  to  be  an  insufficient  pledge, 
he  may  go  on  and  strip  him  naked, 
and  that  would  apply  either  to  a 
male  or  female,  a  consequence  so 
utterly  absurd  that  it  could  not  be 
entertained  for  a  moment"  Srm- 
bolf  V.  Alfordy  3  Mees.  &  W.  248, 
254.  A  fortioriy  an  innkeeper  has 
no  right  to  detain  the  person  of 
his  guest,  for  "that  would  give 
him  a  right  to  imprison  a  poor 
guest  perpetually."  lb. ;  and  see 
Wolf  V.  Svmmersy  2  Campb.  631, 
overruling  the  dictum  of  Eyfre,  J., 
in  Newton  v.  Trigg,  1  Show.  269 ; 
Ward  V.  Clark,  9  W^tworth's 
Pleader,  362. 

The  lien  of  an  innkeeper  gives 
him  in  general  only  a  right  to  detain 
the  goods  of  the  guests  but  by  the 
custom  of  London  and  Exeter, 
when  a  horse  has  eaten  out  its 
worth,  the  innkeeper  may,  upon 
the  reasonable  appraisement  of 
four  of  his  neighbours,  sell  it  or 
take  it  as  his  own.  Mosse  v.  Towns- 
end,  3  Bulst.  271 ;  Bac  Abr.  tit 
"Inns  and  Innkeepers,"  D.  451. 
Bobtnson  v.  Walter,  3  Bulst  269 ; 
The  Thames  Iron  Works  Compcmy 
V.  The  Patent  Derrick  Corr^mty, 
IJ.  &  H.  93,  97. 

As  the  lien  of  an  innkeq)er  is 
only  a  particular  lien,  if  he  suffers 
his  guest  to  depart  without  paying 
him  his  demand,  taking  his  goods 
with  him,  such  as  horses,  carriages, 
or  luggage,  he  cannot  at  any  sub- 
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sequent  period  detain  those  goods 
of  his  gnest  for  the  same  demand, 
but  can  only  proceed  to  enforce 
it  by  action  at  law.      Janes  t. 
Thurloe,  8  Mod.  172  ;   Warhrooh 
V.  Origin^  2  Brownl.  264  ;  Jones  t. 
PearUy  1  Stra.557,  and  6  East,  25  n. 
But  an  innkeeper  will  not  lose 
his  lien  by  occasional  absence  of  his 
guest  with  the  things  upon  which 
a  lien  is  claimed.  9)^  AlUnY. Smithy 
12  C.  B.  (N.  S.)  638  :  there  a  man 
went  to  an  inn  with  two  race- 
horses, and  a  groom  in  the  charac- 
ter of  guest.  They  remained  there 
for    several    months^    taking    the 
horses  out  every  day  for  exercise 
and  training,  and  being  occasion- 
ally absent  for  several  days  to- 
gether at  races  in  different  parts 
of  the  country,  but  always  with  the 
intention  of  returning  to  the  inn. 
It  was    held    by    the    Court    of 
Common  Pleas,  that  in  the  absence 
of  evidence  of  any  alteration  in  the 
relation  of  the  parties,  that  of  inn- 
keeper and  guest  must  be  presumed 
to  continue,  and  that  the  occasional 
absences  did  not  destroy  the  inn- 
keeper's lien  upon  the  horses  for 
his  bill.      S.  C.  affirmed  in  the 
Exchequer   Chamber,    11   W.  R. 
(Ex.  C.)  440. 

An  innkeeper  does  not  lose  his 
lien  on  the  goods  of  his  guest  by 
letting  him  go  away  without  pay- 
ing his  bill,  for  the  innkeeper 
never  wants  to  assert  his  right  of 
lien  until  the  customer  goes  off 
without  paying.  Smad  v.  Waihins^ 
1  C.  B.  (N.  S.)  267,  272. 

The  right  of  lien  of  an  inn- 
keeper depends  upon  the  fact  that 
the  goods  came  into  his  possession 


in  his  character  of  innkeeper  as 
belonging  to  a  guest  Where  there- 
fore an  innkeeper  had  received 
horses  and  a  carriage  to  stand  at 
livery^  the  circumstance  that  the 
owner  at  a  subsequent  period  occa- 
sionally took  refreshment  at  the 
inn,  or  sent  a  friend  to  be  lodged 
there  at  his  charge,  was  held  not 
to  entitle  the  innkeeper  to  a  lien 
in  respect  of  any  part  of  his  de- 
mand. Smith  V.  Dearlove,  6  C.  B. 
132  ;  see  Parsons  v.  Oingelly  4 
C.  B.  545. 

An  innkeeper  cannot  detain 
goods  as  a  security  for  the  pay- 
ment of  the  reckoning  for  beer 
and  ale  drunk  by  a  guest,  unless 
the  requirements  of  the  stat.  11 
&  12  Will.  III.,  c.  15,  as  to  selling 
beer  in  stamped  vessels,  and  ren- 
dering an  account  of  the  number 
of  quarts  and  pints  drunk,  have 
been  complied  with. 

The  landlord  of  an  inn  has  a 
lien  for  money  lent  to  his  guest, 
if  it  was  agreed  between  them  at 
the  time  of  the  loan  that  the 
guest's  goods  should  be  a  security 
for  the  sum  lent.  Proctor  v. 
Nicholson,  7  Car.  &  P.  67. 

The  lien  of  a  common  carrier 
being  a  common  law  lien,  he  can- 
not, in  the  absence  of  express 
contract  or  usage  from  which  a 
contract  may  be  implied,  detain 
the  goods  of  his  employers  for 
anything  beyond  the  price  of  the 
carriage  of  the  goods  so  conveyed. 
Skinner  v.  Upshaw,  Lord  Ray- 
mond, 752 ;  Rushforth  v.  Hadfieldt 
6  East,  519 ;  7  East,  224. 

The  right  of  a  common  carrier 
to  retain  goods  for  his  general 
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balance  maj  be  established  by 
proving  a  general  usage,  but  the 
claim  is  not  encouraged  by  the 
oourts.  Thus  in  the  case  of  As- 
pinall  V.  Pickford,  3  Bos.  &  P. 
44  n^  in  an  action  of  trover  for 
goods  before  liord  Kenyon,  the 
defence  was  that  the  goods  were 
put  by  Howarth  into  the  hands  of 
the  defendant  as  a  carrier,  to  be 
forwarded  fix)m  Manchester  to  his 
warehouse  in  London,  and  that 
the  defendant  was  entitled  to 
retain  against  the  estate  for  the 
general  balance  due  from  Howarth 
for  the  carriage  of  goods.  This 
right  was  established  by  evidence 
of  the  defendant  having  before 
claimed  and  been  allowed  to  retain 
for  his  general  balance  both  against 
bankrapt  estates  and  solvent  cus- 
tomers, and  also  by  evidence  of 
the  principal  carrier  on  the  western 
road  to  the  same  effect  respecting 
himself.  In  the  subsequent  case 
of  Ruahforih  v.  Hadfield  (6  East, 
519 ;  7  East,  224),  the  usage  for 
the  carriers  to  have  a  lien  for  their 
general  balance  was  not  proved, 
and  the  claim  of  carriers  for  a  lien 
for  their  general  balance  was 
viewed  with  much  disapprobation 
by  the  Court  of  Queen's  Bench. 
Lord  Ellenboroughy  C.  J.,  said: 
"Growing  liens  are  always  to  be 
looked  at  with  jealousy,  and  re- 
quire stronger  proof.  They  are 
encroachments  upon  the  common 
law.  If  they  are  encouraged,  the 
practice  will  be  continually  extend- 
ing to  other  traders  and  other 
matters.  ...  It  is  not  for  the 
convenience  of  the  public  that 
these  liens    should    be   extended 


further  than  they  are  already  esta- 
blished by  law.  But  if  any  parti- 
cular inconvenience  arise  in  the 
course  of  trade,  the  parties  may,  if 
they  think  proper,  stipulate  with 
their  customers  for  the  introduc- 
tion of  such  a  lien  into  their  deal- 
ings. But  in  the  absence  of  any 
evidence  of  that  sort  to  affect  the 
bankrupt,  I  think  the  jury  have 
a  right  in  negativing  the  lien 
claimed  by  the  defendants  on  the 
score  of  general  usage."  See  also 
ffoldemess  v.  CoUinson,  7  B.  &  C. 
212. 

A  carrier  may  indeed,  by  con- 
tract or  by  giving  notice  of  which 
his  employer  is  cognizant,  detain 
his  goods  for  his  general  balance  ; 
but  he  cannot  by  giving  any  such 
notice  affect  the  interest  of  third 
parties.  See  Wrighi  t.  Snell,  5  B. 
&  Aid.  350 :  there  a  carrier  had 
given  notice  that "  all  goods  would 
be  considered  subject  to  a  lien, 
not  only  for  the  freight  of  sudi 
particular  goods,  but  also  for  any 
general  balance  due  from  their 
respective  owners."  Qooda  having 
been  sent  by  the  carrier  to  the 
order  of  a  mere  factor,  it  was  held 
by  the  Court  of  Queen's  Bench 
that  the  carrier  had  not  as  against 
the  real  owner  any  lien  for  the 
balance  due  from  the  factor. 
«  Where,"  said  Abhoit,  C.  J., "goods 
are  consigned  to  A.  B.  or  order, 
the  carrier  has  a  right  to  consider 
A.  B.  as  the  owner  of  the  goods 
for  the  purpose  of  delivery,  but 
not  for  the  collateral  purpose  of 
creating  a  lien  on  the  goods  as 
against  the  aumer^  in  respect  of  a 
general  balance  due  from  the  oon- 
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signee;  nor  will  any  prejudice 
arise  to  the  carrier  from  our  hold- 
ing this  to  be  the  law,  for  he  need 
not  deliyer  the  goods  in  any  case 
till  the  price  of  the  carriage  of 
them  is  paid." 

Upon  the  same  principle  it  has 
been  held,  that  although  a  com- 
mon carrier  may  have  acquired  by 
nsage  or  special  agreement  a  lien 
for  a  general  balance  of  account 
between  him  and  a  consignee,  this 
lien  shall  not  affect  the  right  of 
the  consignor  to  stop  in  transihi : 
that  is  in  effect  that  this  right  of 
general  lien  shall  not  operate  upon 
or  against  the  rights  of  third  per- 
sons. Oppmheim  y.  Russell^  3  Bos. 
&  P.  42 ;  and  see  Leuckhart  v. 
Coopery  3  Bing.  N.  C.  107. 

A  carrier  cannot  claim  a  lien  on 
goods  for  booking  or  warehouse- 
room  when  they  have  not  been 
booked,  and  where  they  have  only 
been  taken  from  the  waggon  to  the 
scales,  in  order  to  weigh  them  so 
as  to  ascertain  the  sum  to  be  paid 
by  the  owner.  LambertY.Bobinsony 
1  Esp.  119. 

Where  by  the  custom  of  a  parti- 
cular trade  a  carrier  is  to  be  paid 
for  the  carriage  of  goods  by  the 
consignor,  he  has  no  right  to  de- 
tain them  against  the  consignee, 
who  has  paid  the  price  of  them, 
for  a  general  balance  due  for  the 
carriage  of  other  goods  of  the 
same  sort  sent  by  the  consignor. 
Builer  V.  Woolcott,  2  Bos.  &  P.  N. 
R.  64. 

As  to  the  lien  of  a  coach  pro- 
prietor on  luggage,  see  Middletan 
V.  Fowler,  1  Salk.  282  ;  Higgim  v. 
Breiherion,  5  C.  &  P.  2. 


A  shipowner  has  a  lien  upon  the 
cargo  for  freight  properly  so  called, 
that  is  for  the  carriage,  conveyance, 
and  delivery  of  goods  {Sodergren 
V.  Flight,  6  East,  622,  cited; 
Gledslams  v.  Allen,  12  C.  B.  202 ; 
Campion  v.  Colvin,  3  Bing.  N.  0. 
17,  26  ;  Sow  v.  Kirchner,  11  Moo. 
P.  C.  C.  34),  but  he  has  no  lien 
in  the  absence  of  express  stipula- 
tion for  dead  freight  demurrage 
(Phillips  V.  Bodie,  15  East,  647), 
wharfage  {Bishop  v.  Ware,  3  Campb. 
360),  or  port  charges  {Faiih  v.  East 
India  Company,  4  B.  &  Aid.  630), 
or  in  respect  of  breaches  of  cove- 
nant)  other  than  those  relating  to 
the  payment  of  freight  for  goods 
actually  carried,  Birley  v.  Qiadr 
stone,  3  Man.  &  Selw.  205  j  Otad- 
stone  V.  BirUy,  2  Mer.  401 ;  Faith 
V.  East  India  Company,  4  B.  & 
Aid.  630. 

The  lien  of  a  shipowner  will 
not  be  confined  to  the  charterer's 
goods,  where  the  freight  regulated 
by  the  tonnage  of  the  vessel  is 
payable  by  the  charterer  for  her 
use,  but  will  extend  to  goods  con- 
signed to  others.  Campion  v. 
Colvin,  3  Bing.  N.  C.  17;  and 
Faith  V.  East  India  Company,  4 
B.  &  Aid.  630. 

Where  the  ship  has  been  em- 
ployed by  the  freighter  as  a  general 
ship  for  the  goods  of  subfreighters, 
they  will  be  liable  to  the  lien  to  the 
amount  only  of  the  freight  they 
have  contracted  to  pay.  Faith  v. 
East  India  Company,  4  B.  &  Aid. 
630 ;  Mitchell  v.  Scaife,  4  Campb. 
298  ;  and  see  Michenson  v.  Beghie, 
6  Bing.  190,  and  Paul  v.  Birch,  2 
Atk.  621 ;  Alsager  Y.St.  Katfierine's 
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Dock  Company,  14  M.  &  W.  794  ; 
Lticas  V.  NocJcelUy  4  Bing.  729. 

Where  however  the  parties,  in- 
stead of  trasting  to  Uie  general 
rule  of  law  with  respect  to  the  lien 
for  freight,  make  a  special  contract 
for  a  payment  which  is  not  freight, 
it  must  depend  upon  the  terms  of 
that  contract  whether  a  lien  does 
or  does  not  exist ;  for  when  the 
contract  gives  no  lien,  a  court  of 
law  will  not  supply  one  by  impli- 
cation. Thus  the  lien  for  freight 
will  be  destroyed  if  the  shipowner 
has  entered  into  a  contract  incon- 
sistent with  it,  as,  for  example, 
where  the  contract  is  to  pay  freight 
after  the  delivery  of  the  cargo 
{How  V.  Kirchner,  11  Moo.  P.  C.  C. 
21,  34  ;  Alsager  v.  St.  Katherine's 
Dock  Companyy  14  M.  &  W.  794  ; 
lAAcas  V.  Nockelh,  4  Bing.  729  ; 
Tamvaco Y.Simpson,  19  C.  B.N, 8. 
458) ;  or  **  one  month  after  sailing 
of  the  vessel^  lost  or  not  lost."  See 
Kirchner  v.  Venus,  12  Moo.  P.  C.  0. 
860.  There  Dixon  and  Co.,  of 
Liverpool,  shipped  goods  for  Syd- 
ney. The  bill  of  lading  stated  the 
goods  to  be  to  the  shipper's  order  or 
assigns,  '<he  or  they  paying  freight 
for  the  .goods  here  as  per  margin." 
In  the  margin  it  was  stipulated 
as  follows : — "  Freight  payable  in 
Liverpool  to  j^Jnea^  Macdonnell 
one  month  after  sailing,  vessel  lost 
or  not  lost:'  The  bill  of  lading 
passed  into  the  hands  of  Kirchner 
and  Co.  as  indorsees  for  value.  On 
the  ship's  arrival  at  Sydney,  the 
port  of  delivery,  the  master  was 
advised  by  the  shipowner  that  the 
sum  agreed  to  be  paid  as  freight 
at  Liverpool,  had  not  been  paid, 


and  he  refused  to  deliver  the  goods 
to  Kirchner  and  Co.,  the  assignees 
of  the  bill  of  lading,  unless  freight 
was  paid,  claiming  a  lien  on  the 
goods  for  the  unpaid  freight.  It 
was  held  by  the  judicial  committee 
of  the  Privy  Council,  reversing  the 
judgment  of  the  Supreme  Court  of 
New  South  Wales,  that  there  was 
no  right  of  lien  on  the  goods  by  the 
shipowner  in  respect  of  the  money 
he  was  to  be  paid  by  the  shippers 
for  taking  the  goods  on  board, 
and  undertaking  to  cany  them. 
"The  right  of  lien,"  said  Lord 
Kingsdoum,  **  may  arise  either  by 
implication  of  law,  or  by  express 
contract  between  tiie  parties. 
Freight  is  the  reward  payable  to 
the  carrier  for  the  safe  carriage  and 
delivery  of  goods  ^  it  is  payable 
only  on  the  safe  carriage  and  de- 
livery ;  if  the  goods  are  lost  (m 
the  voyage,  nothing  is  payable.  On 
the  odier  hand,  if  the  goods  are 
safely  carried,  the  master  of  the 
ship  has  a  lien  on  the  goods  for 
the  amount  of  the  freight  due  for 
such  carriage,  and  cannot  be  com- 
pelled to  part  with  the  goods  till 
such  freight  be  paid.  These  in- 
cidents to  freight  exist  by  rule  of 
law,  without  reference  to  any  bill 
of  lading  or  other  written  contract 
between  the  parties.  But  a  sum 
of  money  payable  before  the  arrival 
of  the  ship  at  her  port  of  discharge, 
and  payable  by  the  shippers  of  die 
goods  at  the  port  of  shipment,  does 
not  acquire  the  legal  character  of 
freight,  becauseit  is  described  un- 
der that  name  in  a  bUl  of  lading 
nor  does  it  acquire  the  legal  in- 
cidents of  freight.    It  is,  in  effect, 
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money  to  be  paid  for  taking  the 
goods  on  board,  and  undertaking 
to  carry,  and  not  for  carrying  them. 
This  was,  in  substance,  decided  by 
the  cases  of  Bldkey  v.  Dixoriy  2  B.  & 
P.  321 ;  and  Andrew  t.  MoarJuncse^ 

5  Taunt.  435. No  doubt 

parties  who  have  superseded  by 
a  special  contract  the  rights  and 
obligations  which  the  law  attaches 
to  freight  in  its  legal  sense  may,  if 
they  think  fit,  create  a  lien  on  the 
goods  for  the  performance  of  the 
agreement  into  which  they  hare 
entered,  and  they  may  do  this 
either  by  express  conditions  con- 
tained in  the  contract  itself,  or 
by  agreeing  that  in  case  of  failure 
of  performance  of  that  agreement, 
the  right  of  lien  for  what  is  due 
shall  subsist  as  if  there  had  been 
an  agreement  for  freight.  But  in 
such  case  the  right  of  lien  depends 
entirely  on  the  agreement,  and  if 
the  parties  have  not,  in  fact,  made 
such  a  contract,  it  is  very  difScult 
to  understand  upon  what  grounds 
it  can  be  implied,  or  why,  upon 
failure  of  performance  of  the  agree- 
ment which  they  have  made,  the 
law  is  to  substitute  for  it  another 
and  very  diflferent  contract  which 
they  have  not  made.  To  use  the 
language  of  Lord  Ellmborough  in 
Stevenson  v.  Blakehck  (1  M.  &  8. 
543),  'where  there  is  an  express 
antecedent  contract  between  the 
parties,  a  lien  which  grows  out  of 
an  implied  contract  does  not  arise.* 
The  inconveniences  of  establishing 
such  a  lien  are  very  serious.  If 
the  shipowner  has  a  lien  on  the 
goods,  unless  the  money  agreed  to 
be  paid  at  the  port  of  shipment 


has  actually  been  paid,  what,  on 
arriving  at  the  port  of  discharge, 
is  the  master  to  do  ?  In  many 
cases,  probably  in  most  cases,  he 
can  have  no  means  of  knowing 
whether  the  payment  has  or  has 
not  been  made.  The  fact  itself 
may  be  a  matter  of  uncertainty, 
depending  on  the  state  of  disputed 
accounts  between  the  shipowner 
and  the  merchant ;  or  the  money, 
though  not  paid  at  the  day,  may 
have  been  subsequently  paid ;  or 
securities  may  have  been  taken,  or 
other  arrangements  made  for  giving 
time.  Is  the  master  to  withhold 
the  goods  from  the  consignee  till 
by  communication  with  the  port 
of  shipment,  all  these  matters  have 
been  cleared  up  ?  This  communi- 
cation may  occupy  weeks,  or  even 
months,  and  the  profit  or  loss  on 
the  adventure,  and  even  the  well- 
being  or  ruin  of  the  consignee,  may 
depend,  from  the  state  of  the  mar- 
kets, on  the  delivery  of  the  goods 
a  day  or  two  sooner  or  later.  Take, 
again,  the  case  of  an  indorsement 
of  a  bill  of  lading.  We  know  how 
largely  these  instruments  are  used 
for  the  purpose  of  raising  money 
on  the  credit  of  the  goods  con- 
signed by  them.  If  an  indorsee, 
on  looking  at  the  bill,  sees  that 
the  goods  are  subject  to  the  pay- 
ment of  freight,  he  calculates  the 
value  of  the  goods,  and  measures 
his  own  advances  accordingly.  So, 
if  he  knows  that  the  goods  are  not 
subject  to  freight,  and  that  the 
bill  of  lading  is  what  is  termed  '  a 
clean  bill,'  he  is  equally  relieved 
from  embarrassment ;  but  how  can 
he  make  advances  with  any  safety, 
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if  it  be  left  in  doubt  on  the  bill  of 
lading  whether  the  goods  are  to  be 
liable  to  charge  for  carriage  or  not; 
if  the  liability  of  the  goods  to  the 
payment  of  freight  depends,  not 
on  the  agreement  appearing  on  the 
bill  of  lading,  but  on  the  question 
whether  that  agreement  has  or  has 
not  been  actually  performed,  and 
if  the  title  to  receire  the  goods  is 
liable  to  be  suspended  till  these 
&cts  hare  been  ascertained?  .... 
Having  again  considered  the  law 
laid  down  in  How  v.  Kirchner  (11 
Moo.  P.  C.  C.  21)  with  the  most 
earnest  desire  to  correct  our  view 
of  it,  if  we  could  discover  it  to  be 
erroneous,  we  must  say  that>  upon 
principle,  it  appears  to  us  to  be 
right,  and  that  we  are  bound  to 
abide  by  it.  It  was  contended, 
indeed,  by  the  appellants,  that 
whatever  the  law  may  be  in  the 
cases  of  Oilkmson  v.  Middleton,  2 
0.  B.  (N.  S.)  184 ;  and  Neish  v. 
Graham,  8  Ell.  &  Bl.  505,  there 
is  a  circumstance  to  be  found  in 
the  present  case  sufficient  to  dis- 
tinguish it  in  their  favour  from 
those  authorities.  That  circum- 
stance is,  that  the  freight  is  here 
made  payable,  not  to  the  ship- 
owner, but  to  a  third  person, 
namely,  ^neas  Macdonnell ;  that 
it  does  not  appear  that  he  was  to 
receive  the  freight  as  agent  for  the 
shipowners ;  that  he  may  have 
made,  and  probably  has  made,  ad- 
vances on  account  of  the  freight, 
and  that  in  such  case  payment  of 
the  freight  to  the  master  at  Syd- 
ney would  be  no  answer  to  an 
action  in  England  for  non-payment 
of  freight  to  Macdonnell ;    that 


although  Macdonnell  could  have 
brought  no  action  in  his  own  name, 
as  the  contract  was  not  made  with 
him,  yet  that  he  might  have  brought 
an  action  in  the  name  of  the  ship- 
owners, and  that  in  such  action 
payment  to  the  shipovmers,  or  the 
master  as  their  agent,  would  be  no 
sufficient  defence. 

"  There  appears  to  their  Lord- 
ships to  be  great  weight  in  these 
arguments;  but  it  is  of  so  much 
importance  to  the  public  interest 
that  questions  of  general  mercan- 
tile law  should  be  determined  ra- 
ther upon  broad  principles  than 
upon  nice  distinctions  in  each  par- 
ticular case,  that  they  prefix  to 
rest  their  decision  on  the  ground 
that,  where  parties,  instead  of  trust- 
ing to  the  general  rule  of  law  with 
respect  to  freight^  have  made  a 
special  contract  for  themselves  for 
a  payment  which  is  not  freight,  it 
must  depend  upon  the  terms  of 
that  contract  whether  a  lien  does 
or  does  not  exist,  and  that  when 
the  contract  made  gives  no  lien, 
the  law  m\\  not  supply  one  by 
implication."  The  cases  of  OHk- 
insm  V.  MiddleUm,  2  C.  B.  (N.  8.) 
134 ;  and  Neish  v.  Oraham,  8  EIL 
&  Bl.  505,  may  be  considered  to 
be  overruled. 

So  when  by  the  terms  of  the 
charter-party  the  freighter  has  a 
right  to  the  goods,  upon  his  giving 
a  good  and  approved  bill  for  the 
freight  to  the  owners  of  the  ship, 
upon  the  negotiation  of  a  bill  given 
by  the  freighter  to  the  shipowners 
the  latter  vrill  lose  their  lien,  even 
although  they  may  have  expressed 
their  disapprobation  of  the  bUL 
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HommstU  v.  Farran^  3  B.  &  Aid. 
497. 

As  possession  of  the  goods  is 
essential  to  the  existence  of  the 
right  to  a  lien  npon  them,  at  any 
rate  in  the  absence  of  a  contract 
preserving  it,  it  follows  that  when 
the  owner  of  a  ship  demises  it,  and 
6o  gives  np  the  possession  of  the 
vessel  to  the  charterers,  so  that 
the  master  is  the  agent  for  the 
charterer  and  not  the  servant  of 
the  owners,  the  latter  will  have  no 
lien  on  the  goods  for  the  earnings 
of  the  ship.  The  solution  of  the 
question  whether  the  owner  has 
parted  with  the  possession  of  the 
ship  depends  upon  the  construction 
of  the  charter-party,  a  question 
upon  which  Tindal^  C.  J.,  made  the 
following  important  observations : 
"It  must  be  admitted,"  said  his 
Lordship,  "that  there  is  some 
contradiction  in  the  authorities 
bearing  upon  this  point,  viz.  the 
right  of  lien  in  the  owners  of  the 
ship,  and  that  in  the  later  cases 
the  terms  of  actual  demise  have 
not  been  considered  as  affording 
so  decisive  a  criterion  of  the  inten- 
tion of  the  contracting  parties  as 
was  supposed  to  l)elong  to  them 
in  the  case  of  Hutton  v.  Bragg  (7 
Taunt.  14 ;  2  Marsh.  339).  But 
when  the  several  cases  are  closely 
examined,  it  will  be  found  that 
the  apparent  conflict  of  authorities 
in  this  instance,  as  in  all  other 
questions  arising  upon  the  con- 
struction of  written  instruments, 
arises  more  from  the  variety  of 
terms  employed  by  the  parties 
themselves  in  framing  their  con- 
tracts  than    from    difference   of 


opinion  in  the  judges  who  inter- 
pret them ;  for  in  each  of  the  cases 
in  which  the  owner's  lien  has  been 
supported,  notwithstanding  the 
terms  of  express  demise,  other 
stipulations  will  be  found  suffi- 
cient to  rebut  the  inference  that 
the  owners  meant  to  part  with  the 
possession  of  the  ship.  Thus  in 
Mitchell  V.  Scaife  (4  Campb.  298), 
BirUy  v.  Gladstone  (3  Mau.  & 
Selw.  205),  Tales  v.  Eailston  (8 
Taunt.  293  ;  2  J.  B.  Moo.  294), 
and  Ghristie  v.  Letvis  (2  Brod.  & 

B.  410;  5  J.  B.  Moo.  211)  there 
were  terms  that  showed  that  the 
payment  of  the  hire  was  to  be 
either  precedent  to  or  concomitant 
with  the  delivery  of  the  goods, 
whereas  in  Smalls  v.  Moates  (9 
Bing.  574 ;  2  M.  &  Scott,  674), 
the  lien  of  the  owner  was  expressly 
reserved  by  the  charter-party.  In 
each  case  the  whole  contract  must 
be  taken  together,  and  due  effect 
given  to  the  several  clauses  that 
counteract  or  qualify  each  other ; 
and  thus  it  often  happens  that  the 
same  expression  will  bear  different 
meanmgs,  and  require  a  different 
interpretation,  according  to  the 
context  of  the  imtrument  in  which 
they  are  found."  See  Belcher  v. 
Capper,  4  Man.  &  Gr.  540 ;  Tate 
V.  Meeic,  8  Taunt.  280.  The  fact 
that  the  owners  have  appointed 
the  master  does  not  afford  any 
presumption  that  they  intend  to 
retain  possession  of  the  vessel. 
Newberry  v.  Colvm,  7  Bing.  190  ; 

C.  &  F.  283  ;  Campion  v.  Coltmy 
3  Bing.  N.  C.  17  ;  Marqitand  v. 
Banrm,  6  Ell.  &  Bl.  282. 

As  to  what  is  sufficient  to  sbow 
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an  intention  on  the  part  of  the 
owners  to  give  up  possession  of 
'the  ship,  see  The  Trinity  House 
V.  CUf>rh,  4  Man.  &  Selw.  288  ; 
Fletcher  v.  Braddick,  2  Bos.  &  P. 
N.  R.  182  ;  Parish  v.  Crawford,  2 
Stra.  1251  ;  Vallefo  v.  Wheeler,  1 
Cowp.  143 ;  jReeve  v.  Davis,  1  Ad.  <k 
BU.  312  ;  Fenton  v.  Ihiblin  Steam 
Packet  Company,  8  Ad.  &  EIL  835. 

The  master  being  turned  out  of 
possession  upon  the  vessel's  being 
captured,  does  not  deprive  him  of 
his  lien  for  the  freight  in  case  of 
her  recapture.  Thus  where  a 
vessel  was  captured  and  the  master 
was  taken  out,  and  afterwards  she 
was  recaptured,  it  was  held  that 
this  removal  from  possession  made 
no  difference,  and  that  the  ship- 
owner on  her  arrival  received  the 
vessel  as  trustee  for  the  master, 
and  that  consequently  his  lien  for 
freight  still  existed.  Fx  parte 
Cheeseman,  2  Eden,  181. 

In  connection  with  this  subject, 
it  may  be  here  mentioned  that  an 
underwriter  who  has  paid  a  ship- 
owner a  sum  of  money  on  account 
of  damages  sustained  by  a  col- 
lision, has  a  lien  upon  the  sum 
which  the  shipo^er  may  recover 
for  damages,  and  may  file  a  bill  in 
equity  to  restrain  the  owner  of 
the  ship  which  has  occasioned  the 
damage  from  paying  the  sum  re- 
covered to  the  insurer.  White  v. 
DoHnson,  14  Sim.  273 ;  and  see 
Randal  v.  Cochran,  1  Ves.  98  ; 
Blaautopot  v.  Da  Costa,  1  Eden, 
180  ;  Brooks  v.  Macdonnell,  1  Y.  & 
C.  Exch.  Ca.  500. 

Upon  principles  of  public  policy 
and  commercial  necessity,  the  com- 


mon law  has  given  a  lien  for  sal- 
vage, that  is  to  say  where  a  person 
by  his  own  labour  preserves  goods 
which  the  owner  or  those  en- 
trusted with  the  care  of  them 
have  either  abandoned  in  distress 
at  sea  or  are  unable  to  protect  and 
secure,  he  may  retain  possession 
of  the  goods  saved  until  proper 
compensation  is  made  to  him  for 
his  trouble.  Abbott,  Shipp.  453i 
9th  ed. ;  and  see  Hartfort  v.  Jones, 
1  Lord  Baym.  393  ;  Nicholson  v. 
Chapman,  2  H.  Black.  254 ;  Baring 
T.  Day,  8  East,  57. 

A  lien  at  common  law,  of  which 
instances  are  to  be  found  in  our 
oldest  Reports,  is  that  where  a  bai- 
lee has  expended  his  labour  and 
skill  in    the  improvement  of  a 
chattel  delivered  to  him,  for  he 
can  detain  it  for  his  charge  in  that 
respect.     "  Thus  the  artificer  to 
whom  the  goods  are  delivered  for 
the  purpose  of  being  worked  into 
form  ;    or  the  farrier  by  whose 
skill  an  animal  is  cured  of  a  dis- 
ease ;  or  the  horsebreaker  by  whose 
skill  he  is  rendered  manageable, 
have  liens  on  the  chattels  in  re- 
spect of  their  charges,"  Per  Parke, 
B.,  in  Scarfe  t.  Morgan,  4  M.  & 
W.  283.  So  a  shipwright  to  whom 
a  ship  has  been  delivered  up  to  be 
repaired  {FrankUn  v.  Hosier^  4  B. 
&  Aid.  341)  ;   a  printer  to  whom     ^ 
paper   has  been  delivered  to  be 
printed  upon  {Blake  y.  Nicholson, 
3  M.  &  Selw.  167) ;  a  miller  to 
whom  com  has  been  delivered  to 
be  ground  (Chase  t.  Wesbmore,  5 
M.  &  Selw.  1 80) ;  a  tailor  to  whom 
cloth  has  been  delivered  to   be 
worked  up  into  a  garment  (Y.  B. 
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5  Ed.  IV.  fol.  2 ;  Yelv.  67 ;  Coivper 
T.  Andrews^  Hob.  42 ;  Chapman  V. 
AUmiy  Ore.  Car.  271 ;  Hussey  v. 
Christie,  9  East^  433),  have  all  of 
them  a  lien  for  their  charges, 
whether  they  be  fixed  by  express 
contract  or  depend  upon  the  im- 
plied contract  to  pay  a  reasonable 
sum.  Chase  t.  Westmors,  5  M.  & 
Selw.  184.  So  likewise  a  trainer 
will  hare  a  lien  for  the  expense  of 
keeping  and  training  a  racehorse 
{Bevcm  v.  Waters,  M.  [&  Malk. 
236) ;  and  the  owner  of  a  stal- 
lion npon  the  mare  which  has  been 
covered  {Scarfs  t.  Morgan,  4  M. 

6  W.  270). 

All  snch  specific  liens  being  con- 
sistent with  the  principles  of  na- 
tural eqnity,  are  fayonred  by  the 
law,  which  is  constmed  liberally 
in  such  cases.  Per  Farlce,  B.,  in 
Scarfs  V.  M&rgan,  4  M.  &  W.  283. 
Hence  it  has  been  held  that  the 
common  law  lien  of  a  shipwright 
for  labour  expended  upon  a  ship 
is  superior  to  all  claims,  except 
liens  actually  attaching  at  the 
time  of  the  ship  coming  into  his 
hands.  Thus,  although  salvage  and 
mariners'  wages,  earned  before  the 
shipwright's  lien  accrued,  have  pre- 
cedence over  it,  wages  subsequently 
earned  and  claims  for  necessaries 
cannot  compete  with  such  lien. 
The  Qustaf,  1  Lush.  506,  orer- 
ruling  The  Persevsrants,  cited  ib. 
507,  508,  where  the  same  learned 
Judge  in  Chambers  held  that  the 
shipwright's  common  law  lien  pre- 
Tailed  against  all  liens.  See  also 
The  Nordstjemen,  Swab.  Ad.  Bep. 
260. 

Where  however  a  bailee  does 


not  confer  any  additional  value  on 
an  article;  either  by  the  exertion 
of  any  skill  of  his  own,  or  indi- 
rectly by  means  of  any  instrument 
in  his  possession,  he  will  have  no 
lien.  Thus  it  has  been  held  that 
an  agister,  or  person  who  receives 
horses,  cows,  or  other  cattle  to 
pasturage,  will  not  in  the  absence 
of  contract  be  entitled  to  a  lien 
for  the  pasturage.  Chapman  v. 
Allen,  Cro.  Car.  271 ;  Jackson  v. 
Cummins,  5  M.  &  W.  342  ;  SUms 
V.  Lingtoood,  1  Str.  051. 

Upon  the  same  principle  ali very- 
stable  keeper  has  been  held  to  have 
no  lien  on  a  horse  delivered  to  him 
to  be  stabled  and  fed.  Wallace  v. 
Woodgate,  R.  &  M.  193.  In  Jud- 
son  V.  Etheridge  (1  Crompt.  &  M. 
743  ;  3  Tyrw.  954),  to  a  count 
in  detinue  for  detaining  a  horse, 
the  defendant  pleaded  that  the 
plaintiff  had  delivered  the  horse 
to  him  to  be  stabled  and  taken 
care  of  and  fed,  and  kept  by  him 
for  the  plaintiff  for  reward,  and 
that  £10  became  due  as  a  reason- 
able reward,  and  so  justified  the 
detainer  for  that  sum ;  but  it  was 
teld  by  the  Court  of  Exchequer 
on  general  demurrer,  that  the  plea 
was  bad,  and  that  he  had  no  lien. 
"The  present  case,"  said  Lynd- 
hurst,  C.  B.,  "  is  distinguishable 
from  the  cases  of  workmen  and 
artificers,  and  persons  carrying  on 
a  particular  trade,  who  have  been 
held  to  have  a  lien,  by  virtue  of 
labour  performed  in  the  course 
of  their  trade,  upon  chattels  bailed 
to  them.  The  decisions  on  the 
subject  seem  to  be  all  one  way. 
In  Chapman  v.  Allen  (Cro.  Car. 
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271)  it  was  decided  that  a  person 
reoeiying  cattle  to  agist  had  no 
lien.  In  York  y.  Oreenaugh  it 
was  held,  not  merely  by  Lord 
Ohief  Justice  Holt,  but  by  the 
whole  Court  in  their  decision,  that 
a  lirery-stable  keeper  had  no  lien. 
As  to  the  case  of  Jacobs  y.  Laiour 
(2  M.  &  P.  201 ;  a  C.  5  Bing. 
180),  that,  so  far  from  establishing 
the  right  of  lien,  confirms  the  for- 
mer decisions,  for  Lord  Ohief  Jus- 
tice BbsI  expressly  draws  the  dis- 
tinction between  a  trainer  who 
bestows  his  skill  and  labour,  and 
a  liYcry-stable  keeper — ^between 
horses  taken  in  by  a  trainer  and 
altered  in  their  Yalue  by  the  ap- 
plication of  his  skill  and  labour, 
and  horses  standing  atliYery  with- 
out such  alteration.  When  the 
case  came  on  before  the  Ck)urt  of 
Common  Pleas,  that  distinction 
seems  to  haYe  been  supported.  It 
appears  to  me  that  ^e  present 
case  is  decided  by  the  concurrence 
of  all  the  authorities."  See  also 
Orchard  y.  RacksMWy  19  L.J. C. P. 
308  ;  Sanderson  y.  Bell,  2  C.  &  M. 
804  ;  4  Tyrwh.  244. 

An  artificer,  who  in  exercise  of 
his  right  of  lien,  detains  a  chattel 
in  the  making  or  repairing  of  which 
he  has  expended  his  labour  and 
materials,  has  no  claim  against  the 
owner  for  taking  care  of  the  chat- 
tel while  it  was  so  detained.  See 
Ths  British  Empire  Shipping 
Company  y.  Somes,  27  L.  J.  Q.  B. 
897;  1  EU.  Bl.  &  Ell.  353: 
there  a  shipwright  receiYcd  a  ship 
into  his  dock  to  be  repaired  (no 
separate  charge  being  made  for 
the  use  of  the  dock  during  the 


repairs),  and  the  repairs  being 
complete,  he  detained  the  ship 
in  the  dock  until  the  charges 
were  paid,  giYing  notice  to  the 
owner  that  he  should  demand  £21 
a  day  for  the  use  of  the  dock 
during  the  detention.  It  was  held 
by  the  Court  of  Queen's  Boich 
that  the  shipwright  was  not  ^- 
titled  to  any  payment  for  dock- 
room  during  the  detention.  "This 
claim,''  said  Lord  GampbeU,  C.  J., 
<*  appears  to  be  quite  novel,  and 
on  principle  there  is  great  diflScnlty 
in  supporting  it  eith^  ex  coniradu 
or  ex  delicto.  The  owner  of  a  chat- 
tel can  hardly  be  supposed  to  have 
promised  to  pay  for  the  keeping 
of  it  while  against  his  will  be  is 
deprived  of  the  use  of  it;  and 
there  seems  no  consideration  for 
such  a  promise.  Then  the  chattel 
can  hardly  be  supposed  to  be 
wrongfolly  left  in  the  possession 
of  the  artificer,  when  ttie  owner 
has  been  prevented  by  the  artificer 
from  taking  possession  of  it  him- 
self. If  such  a  claim  can  be  sup- 
ported, it  must  oonstitnte  a  debt 
fix)m  the  owner  to  the  artificer,  for 
which  an  action  might  be  main- 
tained. When  does  this  debt 
arise,  and  when  is  the  action  main- 
tainable ?  It  has  been  held  that 
a  coachmaker  cannot  claim  any 
right  of  detainer  for  standage,  un- 
less there  be  an  express  contract 
to  that  effect,  or  the  owner  leaves 
his  property  on  the  premises  be- 
yond a  reasonable  time^  and  after 
notice  has  been  given  to  him  to 
remove  it.  HarOey  v.  Hitchcock 
(1  Stark.  408).  The  right  of  de- 
taining goods  on  which  there  is  a 
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lien  is  a  remedy  to  the  party  ag- 
grieyed,  which  is  to  be  enforced  by 
his  own  act ;  and  where  snch  a 
remedy  is  permitted,  the  common 
law  does  not  seem  generally  to 
give  him  the  costs  of  enforcing  it. 
Although  the  lord  of  a  manor  be 
entitled  to  amends  for  the  keep  of 
a  horse  which  he  has  seized  as 
an  estray  {Hmly  v.  WaUhy  2  Salk. 
689),  the  distrainor  of  goods  which 
haye  been  repleyied  cannot  claim 
any  lien  npon  them.  Bradyll  v. 
J5(i«  (1  Bro.  0.  C.  427).  So  where 
a  horse  was  distrained  to  compel 
an  appearance  in  a  hundred  conrt, 
it  was  held  that  after  appearance 
the  plaintiff  could  not  justify  de- 
taining the  horse  for  his  keep. 
(BuUer's  Nisi  Prius,  45.)  If  cattle 
are  distrained  damage-feasant,  and 
impounded  in  pound  oyert,  the 
owner  of  the  cattle  must  feed 
them ;  if  in  a  pound  coyert,  or 
close,  the  rule  is  laid  down  in  the 
words  of  Lord  Gope^  *  The  cattle 
are  to  be  sustained  with  meat  and 
drink  at  the  peril  of  him  that  dis- 
traineth,  and  he  shall  not  haye 
any  satis&ction  therefore.'  Co. 
Litt.  47,  b.''  See  S.  C.  aflfirmed  in 
the  Exch.  Chamber,  1  Ell.  B.  &  Ell. 
367,  and  in  the  House  of  Lords,  8 
Ho.  Lo.  Ca.  338,  nom.  Somes  y.  The 
British  Shipping  Bhnpire  Company. 
A  common  law  lien  does  not  in 
general  authorise  a  sale.  This  rule 
is  subject  to  some  exceptions,  as  in 
the  case  of  a  horse,  according  to 
certain  local  customs,  that  has  eaten 
more  than  its  worth  (see  ante^ 
p.  688) ;  but  these  exceptions  do 
not  extend  so  fsir  as  to  giye  a  right 
to  sale  in  eyery  case  where  the 


retaining  o^  the  chattels  inyolyes 
considerable  expense.  The  Thames 
Iron  Works  Company  y.  The  Patent 
Derrick  Company,  1  J.  &  H.  93. 

If  in  any  case  a  common  law 
right  of  sale  exists,  the  mere  fact 
that  after  the  sale  accounts  might 
require  adjustment  by  the  court, 
will  not  giye  jurisdiction  to  a 
court  of  equity  to  decree  a  sale.  Tb. 

Wheneyer  a  lien  cannot  be  es- 
tablished as  existing  at  common 
law,  it  must  arise  either  from  ex- 
press contract,  or  from  usage  from 
which  a  contract  will  be  implied ; 
and  if  no  such  contract  can  be 
shown,  the  claim  to  a  right  of  lien 
will  fail.  See  Naylor  y.  Mangles, 
1  Esp.  109  ;  Kirkman  y.  Shaw- 
cross,  6  T.  R.  14  ;  Pratt  y.  Vizard, 
6  B.  &  Ad.  808  ;  Castellain  y. 
Thompson,  13  C.  P.  (N.  S.)  105. 

2.  As  to  Liens  arising  by  Espress 
Contract. — ^A  lien  may  be  created 
by  express  contract,  and  that  is 
stated  by  an  eminent  judge  to  be 
the  "  strongest  and  surest  ground 
upon  which  the  right  of  lien  can 
in  any  case  be  placed."  Small  y. 
Moates,  9  Bing.  590  ;  and  see 
Swainston  y.  Clay,  11  W.  B.  (L.  J.) 
811.  So  likewise  by  express  con- 
tract a  right  of  lien  may  be  in  any 
way  modified,  either  by  extending, 
confining,  or  eyen  by  altogether 
excluding  its  ordinary  operation. 
Owenson  y.  Morse,  7  T.  R.  64. 

A  right  to  alien  may  be  excluded 
eyen  without  express  words,  by  the 
terms  of  a  contract  or  the  usage 
in  similar  cases  being  inconsistent 
with  the  existence  of  such  right. 
Thus,  as  it  is  a  well-established 
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principle  that  without' the  right  of 
continuing  possession  there  can 
be  no  lien,  it  has  been  held  that 
even  if  an  agister  had  alien  for  the 
agistment  of  milch  cows,  it  would 
be  excluded  from  the  very  nature 
of  the  subject-matter,  inasmuch  as 
the  ownec^was  to  have  possession 
of  them  during  the  time  of  milking. 
Jackson  y.  Cummins,  5  M.  &  W. 
342,  350. 

Upon  the  same  principle  it  has 
been  held  by  the  Court  of  Queen's 
Bench,  in  the  recent  case  of  Forth 
V.  Simpson^  13  Q.  B.  680,  that  al- 
though  the  labour  and  skill  em- 
ployed on  a  race-horse  by  a  trainer 
are  a  good  foundation  for  a  lien, 
nevertheless  if  by  usage  or  contract 
the  owner  may  send  the  horse  to 
run  at  any  race  he  chooses,  and 
may  select  the  jockey,  the  trainer 
has  no  continuing  right  of  posses- 
sion, and  consequently  no  lien. 
"  Here  it  appears,"  said  Patleson, 
J.,  "  that  the  owner  of  the  horses 
might  send  them  to  be  ridden  by 
a  jockey  of  his  own  choice,  at  any 
race  he  chose.  The  trainer  could 
not  refuse  to  deliver  them  to  the 
owner  for  this  purpose.  This  state 
of  things  is  inconsistent  with  a  lien; 
the  trainer,  as  to  the  right  of  un- 
interrupted possession,  was  on  the 
same  footing  with  a  livery-stable 
keeper,  who  it  is  admitted  has  no 
lien.  An  innkeeper's  lien  stands 
on  a  different  principle  :  he  has  a 
lien  on  a  guest's  horse,  because  the 
law  obliges  him  to  take  it  in.  My 
brother  Parkers  view  of  the  trainer's 
lien,  as  stated  by  him  in  Jackson 
V.  Cummins  (5  M.  &  W.  351),  ex- 
actly supports  our  decision,  which 


is  also  quite  consistent  with  his 
observation  in  the  same  case,  that 
where  a  horse  is  to  be  trained  for 
a  specified  race,  the  trainer  may 
have  a  lien  for  his  charges  until 
the  horse  is  given  up."  Sec  al«) 
Boardman  v.  SiU,  1  Campb.  410  n.; 
Walker  v.  Birch,  6  T.  E.  258 ; 
Wetfmouih  v.  Boyer,  1  Ves.  Jun. 
416;  Crawshayy.Homfray^^^.& 
Aid.  50  ;  Lucas  v.  NockeUs,  10 
Bing.  157. 

So  where  an  agreement  has  been 
entered  into  between  the  parties, 
that  the  work  to  be  done,  on  ac- 
count of  which  a  lien  is  claimed, 
should  be  paid  for  in  a  particular 
manner  and  out  of  a  particular 
fund,  the  right  of  lien  might  be 
lost  in  consequence  of  such  agree- 
ment being  inconsistent  with  it 
Pinnock  Y.Harrison,  3  M.  &  W.532, 
539.  See  also  Kirchner  v.  Venus, 
12  Moo.  P.  0. 0.  360,  anU,  p.  692. 

The  mere  existence  however  of  a 
special  agreement,  as,  for  instance, 
for  the  payment  of  a  fixed  sum, 
for  work  to  be  done  to  a  chattel, 
will  not,  as  was  clearly  decided  in 
the  principal  case  of  Chase  v.  West- 
more,  exclude  the  right  of  lien,  its 
terms  not  being  inconsistent  with 
such  right.  See  also  ffuUon  v. 
Braffff,  2  Marsh.  345,  349;  7 
Taunt.  25,  overruling  the  doctrine 
laid  down  in  Brenan  v.  Currini, 
Say.  Rep.  224 ;  CoOms  t.  Ongly, 
Selw.N.P.  1280,  4th  ed. 

By  contract  a  lien  may  be  either 
particular  or  general.  Thus  in 
Kirkman  v.  Shawcross,  6  T.  R.  14, 
an  agreement  had  been  entered 
into  by  a  number  of  dyers,  dress- 
ers, bleachers,  &C.,    at  a  public 
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meeting)  that  they  would  not  re- 
ceive any  more  goods  to  be  dyed, 
dressed,  bleached,  &c.,  unless  they 
should  respectively  have  a  lien  on 
those  goods  for  ^ir  general  ba- 
lance; it  was  held  by  the  Court  of 
King's  Bench  that  a  person  who 
having  notice  of  such  agreement 
delivered  his  goods  to  one  of  such 
persons,  being  a  bleacher,  to  be 
bleached,  must  be  taken  to  have 
assented  to  these  terms,  and  con- 
sequently could  not  demand  back 
his  goods  without  paying  the  ba- 
lance of  his  general  account 

A  contract  likewise  by  a  com- 
mon carrier  with  his  customer, 
for  a  lien  for  his  general  balance 
is  good  {Ruehforih  v.  Hadfield^ 
6  East,  527  ;  7  East,  228),  and 
might,  it  seems,  be  implied  by 
his  giving  a  public  notice  that 
he  would  only  carry  upon  such 
terms  {Wright  v.  Snell,  5  B.  & 
Aid.  353) ;  the  goods  however  of 
third  parties,  consigned  to  the  cus- 
tomer, cannot  be  made  liable  under 
such  an  agreement  for  the  general 
balance  due  from  such  customer 
to  the  carrier.  Brandao  x.Bameit^ 
2  Scott,  N.  C.  113  ;  Wright  v. 
Snell,f>  B.  &  Aid.  353. 

Where  however  the  law  imposes 
an  obligation  upon  a  person  carry- 
ing on  certain  trades  or  callings, 
to  exercise  them  in  favour  of  all 
persons  indiscriminately,  as  is  the 
case  with  common  carriers  and  inn- 
keepers, they  will  not  be  at  liberty 
to  refase  to  carry  goods  or  to  re- 
ceive guests  except  upon  the  terms 
of  having  a  lien  for  their  general 
balance.  See  Add.  Contracts,  1183, 
4th  ed.;  and  26  &  27  Vict.  c.  41, 


being  "  An  Act  to  Amend  the  law 
respecting  the  Liability  of  Inn- 
keepers, and  to  prevent  certain 
frauds  upon  them." 

As  to  the  lien  of  a  banking  com- 
pany, by  its  articles,  on  the  shares 
of  its  shareholders,  see  In  the  Lon- 
don^  Ac,  Banking  Co,^  Limited^ 
84Beav.  332. 

3.  As  to  Liens  arising  by  Impli" 
cation,  either  from  Usage  of  Trade^ 
or  from  the  Manner  of  Dealing  be- 
tween  theJ^arties, — Having  noticed 
liens  arising  from  express  contract, 
we  may  now  proceed  to  examine 
liens  resulting  from  usage,  which 
depend  upon  implied  contract, 
making  this  preliminary  remark, 
that  a  general  lien  cannot  be 
claimed  according  to  any  general 
law  of  principal  and  agent,  but 
only  as  arising  from  dealings  in 
some  particular  trade,  as  to  which 
a  custom  to  that  effect  has  been 
established.  Bock  v.  Oorrissen^ 
2  De  G.  F.  &  Jo.  434.  Thus  in 
the  principal  case  of  Kruger  v. 
Wilcox,  it  was  held  that  a  factor 
having  by  custom  a  lien  upon 
goods  entrusted  to  him  for  his 
general  balance,  there  was  an  im- 
plied contract  on  the  part  of  his 
principal  that  he  should  have  that 
lien.  And  such  lien  will  be  sup- 
ported both  in  the  case  of  a  home 
factor  as  in  that  of  a  foreign  factor 
{Houghton  v.  Matthews,  3  Bos.  & 
P.  485,  489  ;  and  see  Gardiner  v. 
Coleman,  cited  1  Burr.  491 ;  6  East, 
28  n. ;  Man  v.  Shiffner,  2  East, 
523) ;  but  his  claim  is  limited  to 
those  goods  which  come  into  his 
hands  as  factor,  a  point  of  law  which 
should  be  borne  in  mind,  where  a 
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factor  claiming  a  lien  for  hiB  gene- 
ral balance  acts,  for  the  person 
against  whom  he  makes  the  claim, 
and  by  whomhehas  goods  entrusted 
to  him,  in  dififerent  capacities.  See 
Dixon  V.  Stansfieldy  10  C.  B.  898  : 
there  A.  and  Co.,  who  carried  on 
business  at  Hull  as  merchants,  fac- 
tors, ship*and  insurance  brokers, 
and  general  agents,  had  had  vari- 
ous dealings,  as  factorSy  with  B. 
and  Co.,  of  London.  Whilst  these 
dealings  were  going  oi^  between 
them,  B.  and  C.  wrote  to  A.  and 
Co.  requesting  them  to  get  a  po- 
licy of  insurance  effected  for  them 
on  the  ship  "  Exporter,'*  for  a  voyage 
from  the  Downs  to  South  Ame- 
rica, and  thence  to  the  West  In- 
dies. A.  and  Co.  procured  the 
insurance  to  be  effected,  and  B. 
and  Co.  remitted  to  them  the  pre- 
miums— ^the  policy  remaining  in 
the  hands  of  A.  and  Co.  It  was 
held  that  A.  and  Co.,  as  they  had 
effected  the  policy  as  insurance- 
brokers,  were  not  entitled  to  hold 
it  as  a  lien  for  the  general  balance 
due  to  them,  as  factorsy  fix>m  B. 
and  Co.  "A  man,"  said  Jervis^ 
L.  J.,  "is  not  entitled  to  a  lien  sim- 
ply because  he  happens  to  fill  a 
character  which  gives  him  such  a 
right,  unless  he  has  received  the 
goods,  or  done  the  act,  in  the  par- 
ticular character  to  which  the  right 
attaches.  There  is  no  evidence  of 
usage,  or  course  of  dealing  be- 
tween the  parties,  to  justify  the 
claim  of  a  general  lien ;  and  that 
there  is  no  particular  lien  upon  this 
policy  is  conceded,  for  it  is  admitted 
that  the  premiums  due  in  respect 
of  it  have  been  paid." 


A  factor  has  not  only  a  g^ieral 
lien  upon  the  goods  entrusted  to 
him  in  that  capacity,  while  they 
remain  in  his  possession,  but  also 
on  the  proceeds  of  such  goods  which 
he  has  sold  as  factor.  And,  on 
the  bankruptcy  of  the  fBM^tor,  his 
assignees  will  have  the  same  rights 
as  the  bankrupt  had  before,  tiie 
bankruptcy  of  the  factor  ope- 
rating not  to  destroy  the  lien, 
but  merely  as  a  revocation  of  his 
authority  as  to  receive  any  money 
on  account  of  his  pnncipaL  See 
Hudson  V.  Orangery  5  R  &  Aid. 
27.  There  the  owner  of  goods 
being  indebted  to  a  factor  in  an 
amount  exceeding  their  value,  con- 
signed them  to  him  for  sale.  The 
factor  being  also  similarly  indebted 
to  I.  S.,  sold  the  goods  to  him. 
The  factor  afterwards  became  bank- 
rupt, and  on  a  settlement  of  the 
accounts  between  I.  S.  and  the 
assignees,  I.  S.  allowed  credit  to 
them  for  the  price  of  the  goods, 
and  he  then  proved  for  the  residue 
of  his  claim  against  the  estate.  It 
was  held  by  the  Court  of  King's 
Bench,  that  as  the  fMstor  had  a 
lien  on  the  whole  price  of  the 
goods,  such  settlement  of  accounts 
between  the  vendee  and  the  as- 
signees afforded  a  good  answer  to 
an  action  against  the  vendee  for 
the  price  of  the  g9ods,  brought 
either  by  or  on  account  of  the  ori- 
ginal owner.  See  also  DrmkwaUr 
V.  Goodumy  Cowp.  251 ;  Siebel  v. 
Sprmsfieldy  12  W.  R.  (Q.  B.)  73. 

It  follows  from  what  has  been 
before  stated,  that  a  factor  is  not 
entitled  to  any  general  lien  in  re- 
spect of  debts  which  arise  prior  to 
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the  time  at  which  his  character  as 
fact(»r  commences.  For  the  liens 
of  fiEUitors  haye  been  allowed  for 
the  conTenience  of  trade,  and  with 
a  view  to  encourage  factors  to  ad- 
Tance  money  upon  goods  in  their 
possession,  or  which  must  come  to 
their  hands  as  factors  ;  bat  debts 
which  are  incurred  prior  to  the 
existence  of  the  relation  of  prin- 
cipal and  factor,  are  not  contracted 
upon  this  principle.  And  if  the 
lien  were  allowed  in  such  cases, 
instead  of  inducing  perlsons  to  , 
place  goods  in  the  hands  of  fac- 
tors, it  would  operate  the  contrary 
way,  since  it  would  tend  to  prevent 
insolyent  persons  from  employing 
their  creditors  as  factors,  lest  the 
goods  entrusted  to  them  shojild  be 
retained  in  satisfaction  of  former 
debts.  See  also  Walker  v.  Birchy 
6  T.  R.  263  ;  Olive  v.  Smithy  5 
Taunt.  56  ;  Weldon  r.  Gould,  8 
Esp.  268. 

It  has  also  been  held  that 
packers  have  a  lien  for  their  general 
balance.  See  Ex  parte  Deeze,  1 
Atk.  228  ;  Oreen  y.  Farmer^  1 
Black.  Eep.  651 ;  4  Burr.  2222 ; 
Savttt  y.  BarcMrdy  4  Esp.  53. 

Bankers,  by  the  usage  of  trade, 
which  being  part  of  the  law 
merchant,  and  is  therefore  judi- 
cially noticed,  have  a  general  lien 
on  all  securities  deposited  with 
them  as  bankers  by  a  customer 
{Davis  v.  Bowsher,  5  T.  R.  488 ; 
Bolton  y.  Pullery  1  Bos.  &  P.  539  j 
Bolland  v.  Bygrave,  1  My.  &  Moo. 
279  ;  Giles  v.  PerhmSy  9  East,  12 ; 
Bosanquet  v.  Budmany  1  Stark.  1) ; 
even  although  in  the  case  of  nego- 
tiable instruments  they  may  hap- 


pen to  be  the  property  of  a  third 
party.  See  observations  of  Lord 
Campbell  in  Branddo  v.  Bametty 
3  C.  B.  530. 

The  general  lien  will  not  exist 
if  there  be  an  express  contract,  or 
circumstances  that  show  an  im- 
plied contract,  inconsistent  with 
such  lien.  Thus  in  Branddo  v. 
Bametty  3  C.  B.  519 ;  12  C.  & 
P.  787,  Bum  bought  on  account 
of  Brandao,  and  with  Brandao*s 
money,  certain  exchequer  bills, 
which  Bum  deposited  in  a  box 
that  he  kept  at  his  bankers,  him- 
self retaining  the  key.  Whenever 
it  became  necessary  to  receive  the 
interest  on  the  exchequer  bills, 
and  to  exchange  them  for  new 
ones,  Bum  was  in  the  habit  of 
taking  them  out  of  the  box,  and 
giving  them  to  the  bankers  for  that 
purpose  (such  being  the  usual 
course  of  business),  which  being 
accomplished,  the  new  exchequer 
bills  were,  as  soon  as  conveniently 
might  be,  handed  over  to  and 
locked  up  by  Bum  in  the  box,  the 
amount  of  interest  received  by  the 
bankers  being  passed  to  the  credit 
of  Bum's  account.  The  exchequer 
bills  themselves  were  never  entered 
to  Bum's  account,  nor  had  the 
bankers  any  notice  or  knowledge 
that  they  were  not  the  property 
of  Bum  himself.  On  the  1st  of 
December,  1836,  Bum  took  the 
exchequer  bills  out  of  the  box,  and 
delivered  them  to  the  hankers,  for 
the  purpose  of  receiving  the  interest 
and  exchanging  them  for  new  ones. 
The  bills  were  accordingly  ex- 
changed ;  but  the  new  bills  (Bum 
being  absent    from   business   on 
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aoconnt  of  illness)  remained  in  the 
possession  of  the  bankers  down  to 
the  time  of  Bum's  failure  on  the 
23rd  of  January,  1837,  his  account 
in  the  meantime  haying  been  con- 
siderably overdrawn.  In  an  action 
at  the  suit  of  Brandao,  the  true 
owner,  it  was  held  by  the  House 
of  Lords,  reversing  the  judgment 
of  the  Exchequer  Chamber  (see  1 
M.  &  Gr.  903 ;  6  M.  &  Gr.  630), 
that  the  bankers  had  no  lien  upon 
these  exchequer  bills  for  the  general 
balance  due  to  them  firom  Bum, 
although  such  securities  are  trans- 
ferable by  delivery,  the  circum- 
stances under  which  they  came 
to  their  hands  being  inconsistent 
with  the  existence  of  a  general 
lien.  "  It  is  hardly  denied,**  said 
Lord  Campbell^  "  that  if  there  had 
been  an  express  undertaking  by 
the  defendants  to  exchange  the 
bills,  and  retum  the  new  ones  as 
soon  as  obtained  to  Bum,  that  he 
might  lock  them  up,  no  lien  would 
have  been  acquired.  But  the 
special  verdict  shows  the  course 
of  dealing  between  the  parties, 
and  states  facts  which  raise  an  im- 
plied promise  on  the  pait  of  the 
defendants,  which  operates  as  if  it 
were  express.  This  seems  to  me 
to  be  like  the  case  put,  of  bank- 
notes given  to  a  banker  to  procure 
a  bank-post  bill  for  a  customer,  or 
a  promise  by  a  purchaser  to  pay 
ready  money,  which  excludes  set- 
off. There  can  be  no  implied  right 
against  a  positive  obligation.**  See 
also  Bock  V.  Gorrissen,  2  De  G.  F. 
&  Jo.  434 ;  Locke  v.  Prescotty  32 
Beav.  261  ;  Wylde  v.  Badfcrd,  12 
W.   E.   (V.-C.  K.)   38;    Mamt^ 


V.   Owsi^  4  Law  Rep.  Eq.  315, 
325. 

So  in  Vanderzee  v.  Willis,  3  Bra 
G.  0.  21 :  tliere  a  customer  depo- 
sited with  his  bankers  some  secu- 
rities to  secure  a  sum  of  £1,000 
which  they  advanced  to  him. 
These  securiti^  were  frequ«itly 
changed  for  others,  and  as  one  was 
taken  away,  another  of  equal  value 
was  deposited  in  its  room.  After- 
wards, tahen  the  customer  owed  th$ 
£1,000,  and  also  £400  on  Ms 
banking  accotmt,  in  consequence  of 
the  bankers  requiring  an  assign- 
ment of  the  securities,  the  customer 
executed  a  bond  and  a  deed  poll /or 
securing  ffie  £1,000.  After  the 
execution  of  these  securities  the 
customer  overdrew  his  account, 
and  was  at  the  time  of  his  deatli 
indebted  to  the  bank  in  the  sum 
of  £541  over  and  above  the 
£1,000.  On  a  bill  being  filed  by 
the  representatives  of  the  cus- 
tomer, a  decree  for  redemption 
was  made  by  Lord  TkurloWy  C^ 
on  payment  of  the  £1,000  and 
interest,  although  the  bankera  in- 
sisted upon  their  right  to  retain 
the  securities  for  the  amount  of 
their  whole  demand.  This  deo^ 
is  clearly  right,  for  it  was  evidently 
the  intention  of  the  parties  to 
confine  the  security  of  the  deposit 
to  the  £1,000,  inasmuch  as  when 
it  was  made,  a  larger  sum,  to  whidi 
it  might  readily  have  been  ex- 
tended, was  then  due. 

A  deposit  of  securities  to  secure 
a  specific  sum,  will  not  ordinarily 
prevent  a  general  lien  from  attach- 
ing. Thus  in  Jones  v.  Pe^pper- 
conUf  Johns.  430,  it  was  held  by 
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Sir  W.  Page  Wood,  V.-C^  that 
stockbrokers  who  had  advanced  to 
bankers— their  customers — a  spe- 
cific loan  upon  specific  secarities, 
had  thereon  not  only  a  special 
lien  in  respect  of  such  loan,  but 
also  a  general  lien  in  respect 
of  whatever  else  might  be  due 
to  them  from  the  bankers  on 
account  of  their  general  business 
transactions.  "  There  is,"  said  his 
Honour,  "no  special  contract  in- 
consistent with  the  general  lien. 
The  two  things  are  perfectly  con- 
sistent The  broker  is  to  apply 
the  securities  in  the  first  instance, 
according  to  the  special  contract, 
in  raising  the  specific  loan,  and  he 
is  to  have  on  the  surplus*  a  lien  in 
respect  of  his  general  balance." 

A  banker  will  have  no  lien  on 
the  deposit  of  a  partner  on  his 
separate  account  for  a  balance 
due  to  the  bank  from  a  firm  of 
which  he  is  a  member  {Watts  v. 
Christie^  11  Beav.  546 J,  nor  will 
he  have  any  lien  on  muniments  of 
title  left  casually  or  by  mistake  in 
his  place  of  business  after  he  haa 
refused  to  advance  money  on  them 
as  a  security.  Lucas  v.  Borrien^ 
7  Taunt.  278. 

In  the  absence  of  all  special 
circumstances  a  consignee  has  a 
lien  for  the  general  balance  on  the 
proceeds  of  all  goods  consigned  to 
him  by  the  consignor  (per  Sir  John 
Romilly,  M.  R.,  10  W.  R.  659  ; 
Hoars  v.  Dresser,  7  Ho.  Lo.  Ca. 
318),  but  if  the  consignee  thinks 
proper  to  accept  a  consignment 
with  express  directions  to  apply  it, 
or  the  proceeds  of  it,  in  a  parti- 
cular way,  he  cannot  set  up  his 


general  lien  in  opposition  to  those 
directions.  In  such  a  case  only 
what  remains  after  answering  the 
particular  directions,  can  become 
the  subject  of  a  general  lien.  Frith 
V.  Farlesy  11 W.  R.  (L.  J.)  4,  revers- 
ing  S.  C,  10  W.  R.  (M.  R.)  658. 

Brokers  have  a  lien  for  their 
general  balance.  See  Joms  v. 
Pe^ppercomey  Johns.  430. 

A  policy  broker  will  have  a  lien 
against  his  employers  for  his 
general  balance,  even  although 
they  be  merely  agents  for  another 
person,  if  they  did  not  actually 
disclose  their  principal  {Mann  v. 
Forrester,  4  Campb.  60  ;  Westwood 
V.  Bell,  ib.  349  ;  Bell  v.  Juttmg,  1 
J.  B.  Moore,  155),  or  do  in  eflFect 
the  same  thing  by  indicating  to 
the  policy  broker  that  they  were 
acting  as  agents  for  another  party. 
Moans  v.  Henderson,  1  East,  335 ; 
Snoolz  V.  Davidson,  2  Campb.  218  ; 
SweeHtig  v.  Pearce,  7  C.  B.  (N.  S.) 
449.  Hie  principle  on  which  these 
cases  proceed  is  well  explained  by 
Oibbs,  C.J.  "  If,"  he  says,  "  goods 
are  sold  by  a  factor  in  his  own 
naipe,  the  purchaser  has  a  right 
to  set  off  a  debt  due  from  him,  in 
an  action  by  the  principal  for  the 
price  of  the  goods.  The  factor 
may  be  liable  to  his  employer  for 
holding  himself  out  as  the  prin- 
cipal ;  but  that  is  not  to  prejudice 
the  purchaser,  who  bond  fide  dealt 
with  him  as  the  owner  of  the 
goods,  and  gave  him  credit  in  that 
capacity.  The  lien  of  the  policy 
broker  rests  on  the  same  founda- 
tion. The  only  question  is  whether 
he  knew  or  had  reason  to  believe 
that  the  person  by  whom  he  was 
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employed  was  only  an  agent ;  and 
the  party  who  seeks  to  deprive 
him  of  his  lien  must  make  out  the 
afl&rmatiYe.  The  employer  is  to 
be  taken  to  be  the  principal  till 
the  contrary  is  proyed."  4  Campb. 
353. 

When  a  broker  employs  a  facUyr 
to  insure,  he  will  merely  have  a 
lien  on  the  policy  to  the  extent  of 
the  factor's  balance  against  his 
principal.  See  Mann  v.  Schiffner, 
2  East,  523,  529  ;  M'Comhie  v. 
Daviesy  7  East,  5. 

It  has  been  decided  that  dyers 
{Savill  V.  Barchard^  4  Esp.  53), 
calico-printers  (Weldon  v.  Oouldy  8 
Esp.  268),  and  wharfingers  {Nayhr 
V.  Mangles^  1  Esp.  109  ;  Spears  v. 
Harlly^  3  Esp.  81 ;  but  see  Dresser 
V.  BosanqueX  4  Best.  &  S.  460, 
486),  have  a  lien  for  their  general 
balance.  But  the  general  balance 
must  arise  from  work  done  in 
the  course  of  the  same  business, 
in  respect  of  which  the  goods  on 
which  they  claim  a  lien  are  in  their 
hands.  Thus  it  is  laid  down  by 
Lord  Kenyon^  that  calico-printers 
"  could  not  claim  a  lien  for  money 
lent,  or  for  any  collateral  matter : 
it  should  be  confined  to  the  work 
done  in  the  particular  business.** 
Weldon  v.  QouU,  3  Esp.  268. 

With  regard  to  the  wharfingers' 
lien,  under  10  &  1 1  Vict.  c.  27,  The 
Harbours,  Docks,  and  Piers  Clauses 
Acts,  1847,  and  14  &  15  Vict. 
c.  43,  it  seems  that  these  statutes 
displace  any  general  lien,  if  any, 
at  common  law.  Dresser  v.  Bosan- 
quety  4  Best  &  Sm.  460. 

With  regard  however  to  dyers, 
the  decisions  do  not  appear  to  be 


uniform,  for  although  in  Kirhmtm 
V.  Shawcross,  6  T.  R.  14,  dyers, 
dressers,  whisters,  £md  calenderers 
of  Manchester  and  its  neighbour- 
hood, established  a  lien  for  their 
general  balance,  this  decision  ap- 
pears to  have  been  arrived  at  upon 
proof  of  a  special  advertisement 
to  that  effect,  and  notice  of  it  U) 
the  contracting  party,  and  may 
therefore  be  said  to  depend  upon 
contract.  In  Close  v.  Waierhousej 
6  East^  523  n.,  and  Benneii  v. 
Johnson^  2  Chitty,  455,  it  was  held 
that  a  dyer  had  no  general  lien. 
See  also  Orem  v.  Farmer^  4  Barr. 
2214. 

It  has  been  determined  that 
fullers  huve  no  lien,  on  clothes 
deposited  with  them,  for  their 
genei*al  balance.  Rose  v.  Hart^  S 
Taunt.  499  ;  2  J.  B.  Moore,  547. 

The  usage  of  trade  as  to  whether 
any  of  the  persons  we  have  last 
mentioned  may  or  may  not  be  en- 
titled to  a  lien  for  tlieir  general 
balance,  may  vary  in  different 
localities,  and  with  respect  to 
wharfingers,  it  has  been  said  that 
'*  the  onus  of  making  out  a  right 
of  general  lien  lies  upon  tiie 
wharfinger.  There  may  be  an 
usage  in  one  place  varying  ttom 
that  which  prevails  in  another. 
Where  the  usage  is  general,  and 
prevails  to  such  an  extent  that  a 
party  contracting  with  a  wharfinger 
must  be  supposed  conusant  of  it, 
then  he  will  be  bound  by  Uie 
terms  of  that  us^e ;  but  then  it 
should  be  generally  known  to  pre- 
vail at  that  place.  If  there  be 
any  question  as  to  the  usage,  the 
wharfinger  should  protect  himself 
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by  imposing  special  terms,  and  he 
should  give  notice  to  his  employer 
of  the  extent  to  which  he  claims  a 
lien.  If  he  neglects  to  do  so,  he 
cannot  insist  upon  a  right  of  a 
general  lien  for  anything  beyond 
the  mere  wharfege."  Per  Bayley, 
J^  in  ffoldemess  v.  ChUinson,  7  B. 
&  C.  216. 

An  attorney  has  a  lien  for  his 
general  balance  for  business  done 
as  attorney,  on  papers  of  his  clients 
which  come  to  his  hands  in  the 
course  of  his  professional  employ- 
ment as  attorney  (Stevenson  v. 
Blakelocky  1  Man.  &  Selw.  535) ; 
but  he  will  not  have  a  general 
lien  either  for  business  done  or 
on  papers  come  to  his  hands  in  a 
different  capacity,  as,  for  instance, 
in  the  capacity  of  town-clerk  {The 
King  v.  Sahkey,  5  Ad.  &  Ell.  423; 
Worrally.  Johnson,  2  J.  & W.  214), 
or  mortgagee  (Annesley's  case,  2 
Drew.  409  ;  Pelly  y.  Wathen,  7 
Hare,  351). 

As  to  the  lien  of  attorneys  and 
solicitors,  which  scarcely  comes 
within  the  plan  of  this  work,  see 
2  Selwyn's  Nisi  Priu3,  1364, 
12  th  ed.  ;  Maugham's  Law  of 
Attorneys,  303—323. 

The  master  of  a  ship  has  no  lien 
on  the  ship  or  freight  for  wages,  or 
for  any  expenditure  he  may  make 
in  the  ordinary  discharge  of  his 
duties  as  master,  howerer  neces- 
sary for  the  performances  of  the 
voyage.  Hussey  v.  Christie,  9  East, 
426  ;  Brisiow  v.  Whiimore,  9  Ho. 
Lo.  Ca.  391  ;  S.  0.,  4  De  G.  &  Jo. 
325. 

How  the  right  to  a  Lien  may  he 


lost. — It  is  essential  to  the  validity 
of  a  lien,  as  we  have  before  seen 
(see  ante,  p.  695),  that  there  should 
be  a  possession  of  the  thing  in 
respect  of  which  it  is  claimed ;  in 
other  words,  where  there  is  no 
possession  there  can  be  no  lien. 
Thus  in  Eutton  v.  Bragg,  7  Taunt. 
14,  where  the  owner  of  a  vessel 
claimed  a  lien  for  the  hire  stipu- 
lated by  the  charter-party  for  the 
voyage,  on  goods  shipp^  by  the 
charterer,  who  had  become  bank- 
rupt, it  was  held  by  the  Court 
of  Common  Pleas  that  the  former 
was  not  entitled  to  a  lien.  "  There 
is  in  this  case,**  said  Dallas,  J., 
*'no  possession  in  the  defendant, 
and  there  can  be  no  lien  unless 
there  is  possession.  It  may  be 
considered  that  the  charterer  of  a 
ship  is  during  the  existence  of  the 
charter-party  to  all  intents  and 
purposes  the  owner  of  the  ship ; 
the  bankrupt  had  put  these  goods 
on  board  in  that  character,  and 
the  defendant  had  no  legal  right 
to  resume  the  possession  of  the 
ship  until  the  goods  were  un- 
loaded, and  therefore  he  had  no 
right  to  detain  the  goods.'*  See 
also  Kinloch  v.  Oraig,  3  T.  R.  119, 
783. 

Upon  the  same  principle,  where 
a  person  entitled  by  contract  to  a 
lien  upon  a  balance  in  hand  pays 
it  over  to  another,  he  will  lose  his 
lien.  See  Bligh  v.  Bavies,  28  Beav. 
211 :  there  the  plaintifl&  were 
merchants  in  London  and  Mel- 
bourne. The  defendant  conveyed 
goods  to  the  Melbourne  house,  on 
an  agreement  that  the  advances 
made  to  him  by  the  plaintiffs  in 
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London  and  Melbourne  should  be 
retained  out  of  the  proceeds  of  the 
goods,  and  that  the  surplus  should 
be  handed  over  to  the  defendant 
The  Melbourne  house  remitted  to 
the  defendant  a  sum  as  the  balance, 
but  omitted  to  retain  the  advances 
made  in  London.  It  was  held  by 
Sir  John  RomUly,  M.  B.,  that  the 
plaintiffs  had  merely  a  right  of 
lien  or  of  retainer,  which  they 
had  abandoned  by  remitting  the 
balance,  and  a  bill  to  make  the 
remittance  available  for  their  debt 
was  dismissed. 

The  principal  case  of  Kruger  t. 
Wilcox  is  a  good  illustration  of 
the  rule,  that  a  lien  will  be  lost  by 
the  abandonment  of  the  possession 
of  the  goods  in  respect  of  which 
it  is  claimed.  There  a  factor  enti- 
tled to  a  lien  on  goods  consigned 
to  him  by  his  principal,  informed 
a  broker  employed  by  the  prin- 
cipal, that  the  principal  would 
sell  the  goods  himself,  and  gave 
an  order  to  the  warehouseman 
to  deliver  the  goods  to  the 
broker,  who  accordingly  sold  and 
made  out  the  bills  of  parcels  to 
the  principal :  it  was  held  by  Lord 
Chancellor  Hardwklu^  that  this 
amounted  to  a  delivery  of  the  goods 
in  specie  to  the  principal,  and 
that  the  lien  was  ttierefore  gone. 
"  Although,"  said  his  Lordship,  "  a 
factor  may  retain  for  the  balance 
of  an  account,  yet  if  the  merchant 
comes  over,  and  the  factor  delivers 
the  goods  up  to  him,  by  his  part- 
ing with  the  possession  he  parts 
with  the  specific  lien.  Such  is  the 
law  of  the  land  as  to  retainers  in 
other  cases."    North  v.   Oumey^ 


1  J.  &  H.  609  ;   Cooper  v.  BiU^ 
3  H.  &  Colt.  722. 

And  after  a  person  has  volnn- 
tarily  parted  with  goods  on  which 
he  has  a  lien,  it  will  not  revive  (Hi 
his  recovering  possession  of  them 
(Sweet  V.  Pym^  1  East,  4) ;  secos 
if  they  had  been  stolen  or  y£en 
away  by  a  trespasser  or  by  fraud. 
Wallace  v.  Woodgate,  E.  &  M. 
194. 

A  lien  will  not  be  lost  by  the 
goods  being  put  into  the  posses- 
sion of  a  depositary  or  bailee  for 
safe  custody,  as  in  the  case  of 
goods  put  into  the  possession  of 
a  warehouseman  or  wharfinger  fw 
those  purposes.  WiUon  v.  Kymer, 
1  Man.  &  S^lw.  157. 

A  shipowner  may  {»%8er¥e  his 
lien  for  freight  on  goods  after  they 
have  been  discharged  firom  his  ship, 
by  notice  in  writing  given  to  the 
wharf  or  warehouse  owner  under 
the  68th  section  of  the  Merchant 
Shipping  Amendment  Act^  1 862  (25 
&  26  Vict.  c.  63).  The  subsequent 
sections  prescribe  a  course  of  proce- 
dure which  the  wharf  or  warehouse 
owner  is  to  adopt,  after  such  notice 
shall  have  been  given,  in  order  to 
liberate  the  goods  from  the  lien 
and  to  discharge  the  claim  for 
freight,  sects.  69—78.  And  see 
Lawiher  v.  The  Belfast  Harhowr 
Commissioners,  16  Ir.  C.  L.  Rep. 
182. 

The  shipowner's  lien  will  remain 
over  goods  placed  in  bond  ware- 
houses without  payment  of  the 
custom  dues,  it  being  expressly 
reserved  by  the  warehousing  Acts, 
8  &  9  Vict.  c.  91,  s.  51  ;  3  &  4 
Will.  IV.  c.  57,  8.  47  ;  6  Geo.  IV. 


Digitized  by 


Google 


CHASE    r.    WRSTMOKE. 


709 


c.  112,  8.  45 ;  and  see  7  &  8  Vict, 
c.  31,  as  to  goods  carried  inland 
and  placed  in  bonded  warehouses 
at  Manchester. 

It  has  been  decided  that  a 
shipping  agent  having  a  lien  on 
the  bill  of  lading  of  goods  he  has 
shipped  may,  if  the  lien  is  not 
satisfied  before  they  have  reached 
their  destination,  have  the  goods 
brought  home  in  order  that  he 
may  retain  his  lien  on  them,  and 
is  not  liable  to  any  action  for 
so  doing.  Edwards  y.  SouthgaU^ 
10  W.  B.  (Ex.)  528. 

A  person  may  even  lose  a  lien 
on  goods,  althongh  be  never  parts 
with  them.  Thus,  if  a  person 
having  a  lien  on  goods  causes  them 
to  be  taken  in  execution  at  his  own 
suit,  he  will  lose  his  lien  thereby, 
although  the  goods  are  sold  to 
him  under  the  execution,  and  are 
never  removed  off  the  premises. 
Jctcohs  V.  Latour^  5  Bing.  130. 

When  the  debt,  in  respect  of 
which  the  lien  is  claimed,  is  satis- 
fied,  the  lien  or  right  of  retainer 
will  necessarily  be  lost.  Thus,  if 
a  person  releases  a  debt,  as,  for 
instance,  by  executing  a  compo- 
sition-deed, he  will  thereby  put  an 
end  to  any  lien  which  he  may 
claim  in  respect  of  the  debt. 
Cowper  V.  Grem,  7  M.  &  W.  633  ; 
Buck  V.  Shippam,  1  Ph.  694. 

So  "if  a  security  is  taken  for 
the  debt  for  which  the  party  has  a 
lien  upon  the  property  of  the 
debtor,  such  security  being  pay- 
able at  a  distant  day^  the  lien 
is  gone."  Per  Tindal,  C.  J.,  in 
Eewisan  v.  Outhriey  2  Bing.  N.  C. 
759.     Thus  in  Cowell  v.  Simpson^ 


16  Ves.  275,  an  executor  confessed 
judgment  to  a  firm  of  solicitors  for 
the  amount  of  their  demand  against 
his  testator,  and  afterwards  gave 
them  two  promissory  notes  pay- 
able with  interest  three  years  after 
date.  The  solicitors  declined  to 
deliver  the  papers  to  him  without 
payment  of  the  money  secured  by 
the  judgment  and  the  notes,  though 
the  executor  had  not  since  the 
judgment  possessed  assets,  and  the 
notes  had  not  become  payable. 
Lord  Eldan,  C,  held  that  the  lien 
on  the  papers  was  superseded  by 
the  solicitors  taking  security. 
"  The  exigences  of  mankind,"  said 
his  Lordship,  "  requiring  goods  to 
be  delivered  up  for  consumption, 
the  implication  from  an  engagement 
for  security,  of  an  engagement  to 
deliver  the  goods  without  payment, 
is  necessary :  otherwise  from  a 
promissory  note  payable  in  three 
years,  a  contract  must  be  implied, 
that  the  goods  are  to  be  retained 
during  that  period ;  destroying 
the  other  special  contract.  So  in 
this  instance,  if  the  solicitor  says 
he  will  not  proceed  in  the  business, 
and  will  not  deliver  up  the  papers, 
the  consequence  is,  that  he  destroys 
the  express  contract  to  postpone 
payment  for  three  years.  There- 
fore, unless  firom  the  fact  that  he 
has  taken  this  security,  you  can 
imply  that  he  is  to  keep  the  papers 
three  years,  though  the  vital  in- 
terests of  the  owner  may  depend 
on  the  possession  of  them,  the  im- 
plication is  necessary,  that  he  is  to 
deliver  them  up,  and  rely  on  the 
other  contract." 
And  it  seems  to  be  immaterial 
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that  the  securities  token  are  ah*ead7 
due.  Cowell  t.  Simpson^  16  Ves. 
282. 

A  person  haying  a  lien  may  also 
lose  it  by  his  misconduct.  Thus 
"  if  a  person  haying  a  lien,  abuses 
it  by  pledging  the  goods,  the 
owner's  right  to  the  possession 
reyiyes,  and  he  may  maintain  an 
action  of  troyer."  Per  Tmdal, 
0.  J.,  in  Scott  y.  Newingtony  1  M. 
&  Bob.  252 ;  see  also  Janes  y. 
GUffe,  3  Tyrw.  576  ;  1  C.  &  M. 
540. 

A  set-off,  howeyer,  cannot  be 
considered  as  destroying  a  lien, 
unless  it  be  so  agreed  upon  between 
the  parties.  Thus  in  Pinnock  y. 
Harrison,  8  M.  &  W.  532,  where  an 
action  in  troyer  was  brought  for 
certain  carriage  ironwork,  the  de- 
fendant set  up  as  a  defence  a  lien 
on  the  iron-work  for  work  done  to 
it,  at  the  plaintiff's  request.  It 
was  held  in  the  Exchequer  Cham- 
ber that,  in  the  absence  of  a  special 
agreement^  the  plaintiff  could  not 
claim  a  right  of  set-off  against  the 
lien.  "Here,"  ^2\di  Aldersony  B., 
"are  two  parties  haying  mutual 
claims  on  each  other,  with  this  dif- 
ference, that  the  defendant  claims 
the  adyantage  of  a  security  for  it, 
which  the  plaintiffs  haye  not ;  un- 
less there  is  a  specific  agreement 
to  that  effect  it  would  be  unreason- 
able that  the  defendant  should 
lose  the  benefit  of  his  lien."  See 
also  Clarke  y.  Fell,  4  B.  &  Ad. 
408. 

If,  howeyer,  an  arrangement  has 
been  entered  into  between  the 
parties  that  the  "  work  to  be  done, 
on  account  of  which  the  lien  was  to 


be  claimed,  should  be  paid  for  in  a 
particular  manner  and  out  of  a  par- 
ticular fund  ;  and  that  being  the 
only  debt  on  which  the  lien  was 
claimed,  it  might  be  an  answer  to  it 
in  that  way  ;  or  if  the  debt  haying 
been  created,  the  parties  came  to  a 
new  arrangement,  and  agree  that 
the  debt  shall  be  satisfied  in  a  par- 
ticular way,  then  the  lien  is  lost ; 
for  then  it  would  be  in  truth  a 
debt  paid."  Per  Atderson,  B.,  in 
Pinnock  y.  ffarrisony  3  M.  <fe  W. 
589. 

Upon  a  sale  of  the  goods  to  a 
third  party  he  will  take  them  sub- 
ject to  the  lien.  Thus,  "where 
goods  are  put  on  board  a  general 
ship  under  a  bill  of  lading,  and  the 
owner  of  the  ship  has  by  the 
charter-party  reserred  to  himself 
a  lien  upon  the  goods  laden  on 
board  the  ship  for  his  freight  due 
under  the  charter-party,  he  has 
such  lien  to  the  extent  of  the 
freight  due  for  these  particular 
goods  under  the  bill  of  lading, 
whether  the  goods  remain  the  pro- 
perty of  the  same  person  during 
the  yoyage  or  are  sold,  before  de- 
liyery,  to  a  stranger  ;  or  in  other 
words,  the  extent  of  the  diip- 
owner's  lien  remains  unaltered, 
whether  the  bill  of  lading  is  in- 
dorsed to  a  third  person  for  a  ta- 
luable  consideration  or  the  goods 
are  deliverable  to  the  original  con- 
signee." Per  Tindal,  C.  J.,  in  Snofl 
y.  Moats,  9  Bing.  592.  And  see 
Gledstanes  y.  AUen,  12  G.  B.  202 ; 
Kern  y.  Deslandes,  10  C.  B,  (N.  &) 
205. 

"Upon   the   same  principle  it 
would  seem  to  follow,  that  if  the 
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lading  of  the  ship  belongs  to  the 
charterer,  and  such  lading  is  sub- 
ject to  the  ship-owner's  lien  for 
the  freight  reserved  by  the  charter- 
.  party,  such  lading,  if  it  be  sold  by 
the  charterer  after  it  is  put  on 
board,  would  pass  to  the  purchaser, 
subject  to  the  lien  which  the  ship- 
owner had  before  the  sale."  lb. ; 
see  also  IHxon  v.  Tales,  5  B.  & 
Ad«  313.  It  is  not  necessary,  in 
order  to  entitle  a  plaintiff  in  an 
action  of  trover  to  recover,  that  he 
should  prove  an  actual  tender  of 
the  money,  if  it  appears  he  was 
ready  to  pay  it,  but  thafc  the  de- 
fendant refused  to  deliver  the 
goods,  except  on  payment  of  an 
alleged  old  balance,  which  the  jury 
find  not  to  have  been  really  due. 
Jones  V.  Tarleion,  9  M.  &  W. 
675. 

If  one  having  a  lien  upon  goods, 
when  they  are  demanded  of  him 
claims  to  retain  them  upon  a  differ- 
ent jground,  making  no  mention  of 
the  lien,  he  will  be  held  to  have 
waived  it,  and  trover  may  be 
maintained  against  him,  without 
evidence  of  any  tender  having 
been  made  of  the  amount  in  re- 
spect of  which  the  lien  is  claimed 
{Boardman  v.  Sill,  1  Camp.  410  n.; 
Dirks  y.  Richards,  4  M.  &  Gr. 
574 ;  Weeks  v.  Goode,  6  C.  B.(N.S.) 
•  367)  ;  but  it  seems  that  the  right 
to  detain  a  chattel  on  account  of  a 
specific  lien  will  not  be  lost  by  a 
claim  to  retain  it  for  a  general 
balance.  Scarfe  v.  Morgan,  4  M. 
&  W.  270  ;  sed  vide  Sanderson  v. 
BeU,  2  C.  &  M.  804  ;  4  Tyrrh. 
244. 

A  person  retaining  goods  in  his 


possession  does  not  lose  his  right 
to  a  lien  upon  them  by  lapse  of 
time,  inasmuch  as  the  Statute  of 
Limitations  only  bars  the  remedy 
at  law,  and  not  the  debt.  Higgins 
V.  Scott,  2  B.  &  Ad.  413  ;  Spears 
V.  Hartly,  3  Esp.  81  ;  i?e  Broom^ 
head,  16  L.  J.  Q.  B.  355. 

A  claim  of  lien  for  a  larger 
amount  or  on  a  different  account 
than  that  for  which  the  party  is 
entitled  to  it,  may  in  some  cases 
amount  to  a  dispensation  with  a 
tender.  Per  Willes,  J.,  in  AUen 
V.  Smith,  12  C.  B.  (N.  S.)  645. 
But  it  was  held  there  that  the  fact 
of  the  defendant,  who  was  an  inn- 
keeper, having  claimed  a  lien  for 
the  keep  of  the  horses  of  the  plain- 
tiff (who  was  a  guest)  and  the 
lodging  of  the  defendant  and  his 
servant  for  a  longer  time  than  the 
defendant  was  in  strictness  entitled 
to  it,  did  not  exonerate  the  plaintiff 
from  making  a  tender,  for  if  the 
defendant  had  been  shown  the 
lesser  amount,  he  might  have  been 
quite  willing  to  accept  it.    Tb. 

As  to  the  lien  of  vendors  of 
realty  for  unpaid  purchase-money, 
see  Mackreth  v.  Symmons,  1  L.  Cas. 
Eq.  263,  3rd  edit. 

As  to  the  lien  of  a  person  who 
has  advanced  money  upon  a  de- 
posit of  title  deeds,  see  Etcssel  v. 
Bussel,  1  L.  Cas.  Eq.  603,  3rd 
edit. 

As  to  the  lien  of  a  consignee  of 
a  West-Indian  estate  on  the  corpus 
of  the  estate,  see  FraserY,  Burgess, 
13  Moo.  P.  C.  C.  314 ;  Bertrand 
V.  Davies,  31  Beav.  429.  In  re 
Leith's  estate,  1  Law  Rep.  (J.  C.) 
296. 
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As  to  the  Boman  Dtdch  law  official  or  creditor's  assignee,  to 

of  lien  see  Taiham  t.  Andrety  1  withhold  possession  of  the  books 

Moo.  P.  C.  C.  886.  of  account  of  the  bankrupt  or  to 

It  may  be  here  mentioned  that  claim  any  lien  thereon.    24  k  25 

no  person  is  entitled  as  against  the  Yict.  c.  134,  s.  121. 


Digitized  by 


Google 


713 


THE  CASE  OF  MARKET  OVERT. 

HiL  38  Eliz. 
[reported  5  CO.  83  b.  ;   s.  c.  1  anders.  344 ;  moore,  360.] 

Sale  in  Market  overt.] — If  plate  be  stolen  a^id  sold  openly  in  a 
scrivener's  shop  in  the  city  of  London  on  market-day,  this  shall  not 

-    alter  tJte  property ;  otherwise,  if  it  had  been  in  a  goldsmith's  shop. 

Every  day,  except  Sunday,  is  a  market-day  in  London, 

If  a  sale  be  not  in  the  shop,  but  in  the  warehouse  or  other  place  in 
the  house,  the  property  is  not  changed. 

Every  shop  in  London  is  a  market  overt  for  such  things  only  which 
by  the  trade  of  the  owner  are  put  therefor  sale. 

At  the  sessions  of  Newgate  now  last  past,  it  was  resolved  by 
Popham,  Chief  Justice  of  England,  Anderson,  Chief  Justice  of  the 
Common  Pleas,  Sir  Thomas  Egerton,  Master  of  the  Rolls,  the 
Attorney-General,  and  the  Court,  that  if  plate  be  stolen  and  sold 
openly  in  a  scrivener's  shop  on  the  market-day  (as  every  day  is 
a  market-day  in  London  except  Sunday),  this  sale  should  not 
change  the  property,  but  the  party  should  have  restitution ;  for  a 
scrivener's  shop  is  not  a  market  overt  for  plate,  for  none  would 
search  there  for  such  a  thing ;  et  sic  de  similibas,  etc.  But  if  the 
sale  had  been  openly  in  a  goldsmith's  shop  in  London,  so  that  any 
one  that  stood  or  passed  by  the  shop  might  see  it,  there  it  would 
change  the  property.  But  if  the  sale  be  in  the  shop  of  a  goldsmith, 
either  behind  a  hanging,  or  behind  a  cupboard  upon  which  his  plate 
stands,  so  that  one  that  stood  or  passed  by  the  shop  could  not  see  it, 
it  would  not  change  the  property.  So  if  the  sale  be  not  in  the  shop, 
but  in  the  warehouse  or  other  place  of  the  house,  it  would  not 
change  the  property,  for  that  is  not  in  market  overt,  and  none  would 
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seai'ch  there  for  his  goods.  So  every  shop  in  London  is  a  market 
overt  for  such  things  only  which  by  the  trade  of  the  owner  are  put 
there  to  sale ;  and  when  I  was  Recorder  of  London,  I  certified  the 
custom  of  London  accordingly.  Note,  reader,  the  reason  of  this 
case  extends  to  all  markets  overt  in  England. 

[Nota,  If  goods  are  sold  in  a  market  overt,  although  no  toll  is 
paid,  yet  the  sale  is  good.  But  if  horses,  mares,  or  geldings,  be 
sold  in  a  market  overt,  without  paying  toll  there,  the  sale  is  void, 
and  does  not  alter  the  property  by  the  stat  2  Ph.  &  Mar.  c.  7, 
and  31  Eliz.  c.  12.    See  2  Black.  Com.  ch.  80,  fol.  449,  450,  451.] 


As  a  general  rule  at  common 
law,  subject  to  the  important  ex- 
ceptions we  shall  hereafter  men- 
tion, a  person  who  is  not  the  true 
owner  of  chattels,  and  who  has  no 
power  express  or  implied  from  the 
true  owner  for  that  purpose,  can- 
not confer  any  property  in  such 
chattels  upon  another.  If,  for  in- 
stance, a  person  having  feloniously 
obtained  chattels,  sells  them,  al- 
though to  a  bond  fide  purchaser, 
the  owner  may  maintain  trover 
for  them  against  the  purchaser. 
And  this  the  owner  may  do  even 
although  he  has  not  prosecuted  the 
felon  to  conviction.  See  Stone  v. 
Marsh,  6  B.  &  C.  551  ;  9  D.  &  E. 
643  ;  R.  &  M.  364  ;  Marsh  v. 
Keating,  1  Bing.  N.  C.  198  ;  1 
Scott,  5  ;  and  White  v.  Spettigve, 
13  M.  «fe  W.  603;  and  Lee  v.  Bayes, 
18  C.  B.  599  ;  Ghoume  v.  Baylis, 
31  Beav.  351,  overruling  on  this 
point  Gimson  v.  Wood/tdly  2  C.  & 
P.  41  ;  Peer  v.  Humphrey,  2  Ad. 
&  Ell.  495  ;  4  N.  &  M.  430.  It 
being  now  clear  "that  the  obli- 


gation which  the  law  imposes  on  a 
plaintiff  to  prosecute  the  party  who 
has  stolen  his  goods  does  not  apply 
where  the  action  is  against  a  third 
party  innocent  of  the  felony,"  18 
C.  B.  602.  So  if  goods  be  let  out 
on  hire,  although  the  person  who 
hires  them  has  the  possession  of 
them  for  the  special  purposes  for 
which  they  are  lent,  yet  if  he  sell 
them  the  owner  may  maintain 
trover  for  them  against  the  pur- 
chaser. See  Loeschman  v.  Machm, 
2  Stark.  N  P.  311  ;  Gooperx,  WO- 
lomatt,  1  C.  B.  672. 

We  purpose  now  to  consider 
briefly  the  exceptions  to  the  gene- 
ral rule,  viz.  first  in  the  case  of 
sales  in  market  overt ;  secondly,  in 
the  case  of  bond  fide  purchases  out 
of  market  overt  from  fraudulent 
vendees  ;  thirdly,  in  the  case  of 
the  transfer  of  negotiable  instru- 
ments ;  lastly,  we  propose  to  no- 
tice the  cases  in  which  a  power  of 
sale  over  the  chattels  of  another  is 
expressly  conferred  or  implied  by 
law. 
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1 .  Sales  m  Market  overt. — ^Where 
a  person  has  found  or  stolen  the 
goods  of  another,  and  sells  them 
in  a  market  orert  to  a  bond  fide 
purchaser,  the  property  therein 
will  pass  to  him,  nor  can  the 
owner  (save  in  the  cases  hereafter 
mentioned)  recover  back  his  pro- 
perty. The  policy  upon  which  this 
exception  to  the  common  law  was 
established  has  been  stated  to  have 
been  for  **  the  encouragement  to 
trade  and  to  render  contracts  in 
fairs  and  markets  secure,  so  that 
however  injurious  or  illegal  the 
title  of  the  vendor  may  be,  yet  the 
vendee's  is  good  against  all  men." 
Bac.  Ab.  Tit.  Fairs  and  Markets, 
E.  1. 

In  the  city  of  London,  as  is 
laid  down  in  the  principal  case, 
every  day,  except  Sunday,  is  a 
market-day  (an/e,  p.  713),  and 
every  shop  there  is  a  market  overt, 
but  for  such  things  only  which  by 
the  trade  of  ^the  owner  are  put 
there  for  sale.  lb.  Thus  in  the 
principal  case  it  was  held  that  a 
scrivener's  shop  was  not  a  market 
overt  for  plate,  though  a  gold- 
smith's shop  similarly  situated 
would  clearly  have  been  so.  See 
also  S.  C.  nom.  The  Bishop  of 
Worcester's  case,  Moore,  360 ;  1 
Anders.  344. 

Upon  the  same  principle  it  was 
laid  down  in  the  same  case  that 
Smithfield  is  a  market  overt  for 
horses  and  cattle,  and  not  for 
clothes  (Moore,  360)  ;  and  also 
that  as  Gheapside  is  not  a  place 
where  horses  are  usually  sold,  a 
sale  of  horses  in  that  place  will 
not  change  the  property  in  them 


as  against  the  owner.  lb. ;  and 
see  Clifton  v.  Chancellor^  Moo. 
624;  Taylor  v.  Chambers,  Cro. 
Jac.  68. 

A  sale  of  a  carriage  at  Aldridge's 
is,  it  seems,  not  a  sale  in  market 
overt.  Mamer  v.  Banks,  Weekly 
Notes  (C.  P.)  Nov.  16,  1867,  p. 
261. 

A  market  overt  in  the  country 
is  held  by  charter  or  prescription, 
in  certain  places  and  during  cer- 
tain times,  and  a  sale  of  chattels 
belonging  to  another  in  order  to 
be  valid  must  take  place  during 
those  times  and  at  those  places. 
Thus  in  Peer  v.  Humphrey,  4  Nev. 
&  Man.  430  ;  2  Ad.  &  Ell.  495, 
upon  an  action  of  trover  for  three 
oxen,  it  appeared  that  the  plain- 
tiff had  directed  his  servant  to 
drive  the  oxen  to  Northampton 
Market,  but,  instead  of  doing  so,  he 
sold  them  to  the  defendant  on  the 
high  road,  and  not  in  market  overt, 
and  absconded  with  the  money. 
The  plaintiff  gave  notice  of  the 
felony  to  the  defendant,  who  after- 
wards sold  the  oxen  in  market 
overt,  after  which  the  plaintiff 
prosecuted  the  felon  to  conviction. 
It  was  held  by  the  Court  of 
Queen's  Bench  that  the  plaintiff 
might  recover  from  the  defendant 
the  value  of  the  property  in  tro- 
ver. "Here,*'  said  Williams,  J., 
"  there  was  no  legal  sale  at  all ; 
the  property  therefore  was  still  in 
the  plaintiff."  See  also  Taylor  v. 
Chambers,  Cro.  Jac  69 ;  Moshy 
V.  Walker,  9  D.  &  R.  863  ;  7 
B.  &  C.  54  ;  Mayor  of  Macclesfield 
V.  Chapman,  12  M.  &  W.  18.  As 
to  what  constitutes  a  legally  es- 
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iablished  luarket  see  Benjamin  v. 
Andrews,  5  C.  B.  (N.  S.)  299. 

A  shop  in  a  country  town,  it 
seems,  is  not,  as  is  the  case  in  the 
City  of  London,  a  market  overt, 
even  for  things  nsnally  sold  thera 
See  T?ie  Prior  of  Dunstable's  case, 

11  Hen.  VI.  19  pi.  2  ;  Harris  v. 
Shaw,  Ca  t.  Hardw.  349 ;  Anon. 

12  Mod.  521 ;  and  see  Lee  v. 
Ikij/eSy  18  C.  B.  599,  where  it  was 
held  that  a  sale  by  public  auction 
at  a  horse  repository,  out  of  the 
city  of  London,  was  not  a  sale  in 
market  overt.  And  see  Mamer  v. 
Banks,  Weekly  Notes  (C.  P.),  Nov. 
16,  1867,  p.  261. 

A  wharf  is  not  a  market  ovei-t, 
even  for  things  usually  sold  there. 
Thus  in  Wilkinson  v.  ^ing,  2 
Campb.  335,  the  owner  of  some 
lead  sent  it  to  a  wharf  in  the  bo- 
rough of  Southwark,  where  lead 
was  usually  sold.  The  wharfinger, 
without  any  authority,  sold  it  to  a 
bond  fide  purchaser,  who  duly  paid 
for  it.  In  an  action  of  trover  for 
the  lead  by  the  owner,  he  obtained 
a  verdict  in  his  favour,  and  Lord 
j^/^^orot^Aheld  that  the  sale  did 
not  change  the  property  in  the 
lead,  observing  that  "  the  doctrine 
contended  for  would  give  whar- 
fingers the  dominion  over  all  the 
goods  entrusted  to  them ;  but  that 
a  wharf  conld  not  be  considered 
even  in  London  as  a  market  overt 
for  the  articles  brought  there.  The 
wharfinger  had  no  colour  of  autho- 
rity to  sell  the  lead,  and  no  one 
could  derive  a  good  title  to  it  un- 
der  such  a  tortious  conversion." 

Even  when  a  sale  is  made  in  a 
shop  in  market  overt^  it  must  be 


made  opetily  in  order  to  change  the 
property.  If,  for  instance,  as  is 
laid  down  in  the  principal  case, 
plate  be  stolen  and  sold  in  tl^ 
shop  of  a  goldsmith,  either  behind 
a  cupboard  upon  which  the  plate 
stands,  so  that  one  that  stood  or 
passed  by  the  shop  could  not  see  it, 
such  sale  would  not  diangethe  pro- 
perty ;  so  if  the  sale  was  not  in 
the  shop,  but  in  the  warehouse  or 
other  place,  it  would  not  change 
the  property,  and  the  reason  given 
is,  that  "  that  is  not  in  market 
overt,  and  none  would  search  there 
for  his  goods." 

A  shop  however  in  the  city  of 
London,  although  it  is  not  suffi- 
ciently open  to  the  street  for  a 
person  on  the  outside  to  see  what 
passes  within,  is  a  market  overt^ 
and  a  sale  there  of  goods  in  which 
a  shopkeeper  usually  deals  will  be 
valid.  Thus  in  Lyons  v.  De  Pass, 
11  Ad.  <&  £11.  326,  which  was  an 
action  of  trover  for  1000  pairs  of 
slippers  sold  by  the  person  who  had 
stolen  them  from  the  plaintiff  to  the 
defendant.  The  place  of  sale  was 
mentioned  by  a  witness  at  Nisi 
Prius  as  an  "open  shop,"  which  on 
cross-examination  he  described  as 
an  "  open  warehouse,"  with  slippers 
in  the  window  ;  it  was  held  on  a 
motion  to  enter  a  verdict  for  the 
plaintiff,  that  it  was  a  market  overt 
within  the  custom  of  London,  and 
the  sale  was  consequently  good. 
"  In  the  case  of  the  Market  Overt 
(5  Co.  83  b),"  said  Litfledale,  J., 
"the  sale  which  was  held  not  to 
pass  property  was  a  sale  of  plate  in 
a  scrivener's  shop,  which  is  not  a 
market  for  goods  of  that  kind.  But 
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if  no  such  objection  arises,  it  can- 
not be  made  a  difficulty  that  there 
is  now  glass  in  the  windows  of 
shopSy  whereas  in  former  time  they 
were  entirely  open.  Many  shops 
nowaremore  open  in  theirconstmc- 
tion  than  others  ;  but  no  difference 
can  be  made  on  that  account." 

A  sale  even  in  market  overt  will 
not  be  binding  in  certain  cases, 
as,  for  instance,  if  the  goods  there 
sold  were  the  king's  (2  Inst.  713) ; 
or  if  the  buyer  knew  whose  goods 
they  were  (ib.)  ;  or  if  the  sale 
were  fraudulent  on  the  part  of  the 
vendor  and  vendee  (ib.) ;  or  with- 
out valuable  consideration  (ib.) ; 
or  if  the  sale  were  made  by  an  in- 
fant of  such  tender  years  that  it 
must  be  apparent  that  he  was 
under  age  ;  or  by  a  feme  covert, 
if  the  vendee  knows  her  to  be  so, 
it  will  not  pass  the  property  in 
the  goods  sold,  unless  in  the  case 
of  the  feme  covert  the  things  sold 
were  such  as  she  usually  deals  in, 
or  were  sold  by  the  consent  of  her 
husband.    Ih. 

Nor  will  a  sale  be  valid  if 
made  in  the  night,  nor  unless 
made  between  sun-rising  and  sun- 
set (ib.) ;  nor  unless  the  contract 
were  originally  and  wholly  made 
in  the  market  overt ;  and  it  will 
not  be  sufficient  merely  to  have 
had  its  inception  out  of  and  its 
consummation  in  the  market,   lb. 

Hence  it  has  been  held,  that  a 
sale  by  sample  is  not  entitled  to 
the  privileges  of  a  sale  in  market 
overt.  Orane  y.  The  London  Dock 
Co.,  5  Best  &  Sm.  313.  And  see 
The  Bailiffs,  Jtc.  of  Tewkesbury  v. 
Disim,  6  East,  488,  451,  452. 


Again,  a  man  will  not  be  bound 
by  a  sale  to  him  of  his  own 
goods  in  market  overt  2  Inst. 
713.  And  if  a  sale  be  made  of 
goods  by  a  stranger  in  a  market 
overt,  whereby  the  right  of  the 
owner  is  bound,  yet  if  the  seller  ac- 
quires the  goods  again,  the  owner 
may  take  them,  because  the  seller 
was  the  wrong-doer,  and  he  shall 
not  profit  by  his  own  wrong.    Ib, 

A  mere  pawn  in  market  overt 
will  not  bind  the  true  owner, 
ffartop  V.  ffoare,  2  Stra.  1187  ;  1 
Wills.  8  ;  3  Atk.  44  ;  Packer  v. 
Gillies,  2  Campb.  386. 

A  sale  in  market  overt  will  not 
only  bind  those  who  are  sui  juris, 
but  also  "  infants,  feme  coverts, 
idiots,  or  lunatics,  men  beyond 
sea  or  in  prison,  and  whether  they 
were  possessed  of  them  in  their 
own  right  or  as  executors  or  ad- 
ministrators." Ib. ;  and  see  Bac. 
Ab.  Tit.  Fairs  and  Markets  (E.)  1 . 

The  question  has  been  raised, 
whether  the  privilege  of  market 
overt  is  to  be  extended  to  what  a 
shopkeeper  purchases  as  well  as  to 
what  he  sells  in  his  shop.  It  was 
discussed  in  the  case  of  Crane  v. 
The  London  Dock  Co.,  5  Best  & 
Sm.  313.  But  it  was  unne- 
cessary to  decide  the  point.  Cock- 
bum,  C.  J.,  however,  observed 
that  "  several  cases  affecting  the 
question  of  market  overt  have 
arisen  where  the  sale  was  to  a 
shopkeeper  in  his  own  shop,  and  in 
none  of  them  was  the  point  started; 
which  raises  a  presumption  that 
the  able  judges  before  whom  those 
cases  were  brought,  and  the  able 
counsel  by  whom  they  were  argued, 
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considered  it  not  tenable."  Black- 
burfiy  J.,  observed,  that  "  perhaps 
the  question  in  each  case  depends 
on  the  custom  of  the  shop,  or  the 
usage  of  the  trade  carried  on 
in  it." 

In  the  case  of  goods  sold  in  an 
open  shop  or  warehouse,  there  is 
an  implied  warranty  on  the  part 
of  the  seller  that  he  is  the  owner 
of  the  goods  ;  and  if  it  turns  out 
otherwise,  as  where  the  goods  are 
claimed  by  the  true  owner  from 
whom  they  have  been  stolen,  the 
buyer  may  recover  back  the  price 
as  money  paid  upon  a  considera- 
tion which  has  failed.  Ekhoh  v. 
Bannister,  17  C.  B.  (N.  S.)  708. 

In  order  to  encourage  the  pro- 
secution of  oflTenders,  it  has  been 
enacted  by  7  &  8  Geo.  IV.  c.  29, 
s.  57  (re-enacting  in  effect,  21 
Hen.  VIII.  c.  11),  "That  if  any 
person  guilty  of  any  such  felony  or 
misdemeanour  as  is  thereinbefore 
mentioned,  in  stealing,  taking,  ob- 
taining, or  converting,  or  in  know- 
ingly receiving  any  chattel,  money, 
valuable  security,  or  other  pro- 
pei-ty  whatsoever,  shall  be  indicted 
for  any  such  offence,  by  or  on  be- 
half of  the  owner  of  the  property, 
or  his  executor  or  administrator, 
and  convicted  thereof,  in  sicch  case 
the  property  shall  he  restored  to  the 
owner  or  his  representative;  and 
the  Court  before  whom  any  such 
person  shall  be  so  convicted  shall 
have  power  to  aivard  from  time  to 
time  writs  of  restiticti&n  for  the 
said  property,  or  to  order  the 
restitution  thereof  in  a  sumraaiy 
manner."  The  act  then  provides, 
**  that  if  it  shall  appear  before  any 


award  or  order  made  that  any 
valuable  security  shall  have  been 
hond  fide  paid  or  discharged  by 
some  person  or  body  corporate, 
liable  to  the  payment  thereof,  or 
being  a  negotiable  instrument  shall 
have  been  horhd  fide  taken  or  re- 
ceived by  transfer  or  delivery,  by 
some  person  or  body  corporate,  for 
a  just  and  valuable  consideration, 
without  any  notice,  or  without 
any  reasonable  cause  to  suspect 
that  the  same  had  by  any  felony  or 
misdemeanour  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid, 
in  such  case  the  Court  shall  not 
awaixi  or  order  the  restitution  of 
such  security." 

It  has  been  held  under  this 
statute  that  the  property  in  a 
stolen  chattel,  although  sold  in 
market  overt,  revests  in  the  owuct 
on  the  conviction  of  the  felon,  and 
that  he  may  maintain  trover  for  it, 
though  there  has  been  no  order 
for  restitution.  See  Scaitergoad  v. 
Sylvester,  15  Q.  B.  506.  There 
one  Daykin  having  stolen  a  cow 
sold  it  in  market  overt  to  the 
defendant,  who  purchased  and  paid 
for  it  hond  fids  and  without  any 
notice  or  knowledge  that  it  had 
been  stolen  or  was  not  the  pro- 
perty of  Daykin.  Daykin  was 
convicted  for  the  theft  and  trans- 
ported. It  was  held  by  the  Court 
of  Queen's  Bench,  that  the  plaintiff 
was  entitled  to  maintain  trover 
for  the  cow.  "  In  this  case,"  said 
Lord  Campbell,  C.  J:,  "it  is  ad- 
mitted that  sale  in  market  overt 
would  be  no  answer  to  the  action 
if  an  order  of  restitution  had  been 
made.    We  are  now  to  determine 
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what  is  the  consequence  of  the 
want  of  such  an  order.  The 
plaintiff  must  rely  on  the  statute, 
for  at  common  law  the  property 
was  changed  permanently  by  sale 
in  market  overt.  On  reference  to 
the  statutes  21  Hen.  Till.  c.  11, 
and  7  &  8  Geo.  IV.  c.  29,  we  are 
satisfied  that  the  property  is  re- 
Tested  on  conviction.  By  the 
statute  21  Hen.  VIII.  c.  11,  the 
owner  was  restored  to  his  goods. 
How  could  that  be  unless  he  had 
a  right  to  recover  them  ?  By  the 
subsequent  statute  the  property 
*  shall  be  restored.'  How  is  this 
provision  to  be  executed  effec- 
tually, unless  the  right  is  restored  ? 
It  may  be  matter  of  regret,  cer- 
tainly, when  an  order  of  restitution 
is  not  made  so  as  to  obviate  the 
necessity  of  an  action.  But  the 
order  is  not  a  condition  precedent 
to  the  revesting  of  the  property. 
The  dictum  of  Bullery  J.,  in 
Norwood  V.  Smith  (2  T.  R.  750), 
that  the  plaintiff's  property  re- 
vested after  conviction,  accords 
with  this  view  and  is  quite  in 
point." 

The  owner  however  of  stolen 
goods,  although  he  prosecute  the 
felon  to  conviction,  cannot  recover 
the  value  of  them  in  trover  from 
the  person  who  purchased  them  in 
market  overt,  if  he  sell  them  again 
before  the  conviction  take  place, 
notwithstanding  the  owner  may 
give  him  notice  of  the  robbery 
while  they  are  in  his  possession. 
See  Norwood  v.  Smilh,  2  T.  E.  750, 
which  was  a  case  where  sheep  had 
been  stolen,  and  sold  by  the  thief 
in  market  overt  to  a  person  to 


whom  the  owner  gave  notice  of 
the  theft,  but  who  resold  the 
sheep  before  the  conviction  of  the 
offender ;  and  it  was  held  by  the 
Court  of  Queen's  Bench,  that 
although  the  owner  had  a  right  to 
a  restitution  of  the  sheep,  he  could 
not  maintain  an  action  against  the 
first  purchaser,  who  was  not  in 
possession  of  them  at  the  time  of 
the  attainder.  "The  plaintiff," 
said  Bullery  J.,  "  could  not  demand 
the  goods  of  the  defendant,  merely 
because  they  had  been  stolen  from 
him ;  for  it  was  not  then  certain 
that  the  felony  would  be  followed 
by  a  conviction  of  the  offender. 
This  is  an  action  of  trover  for 
sheep ;  and  in  order  to  maintain 
it,  the  plaintiff  must  prove  that 
the  sheep  were  his  property,  and 
that  while  they  were  so  they  came 
into  the  defendant's  possession,  who 
converted  them  to  his  use.  Now 
when  did  the  plaintiff's  property 
begin  in  this  case  ?  Not  till  after 
the  conviction  of  the  felon ;  because 
before  that  time  the  property  had 
been  altered  by  a  sale  in  market 
overt.  From  the  time  of  the  con- 
viction, the  defendant  never  had 
the  possession  of  the  sheep,  then 
it  cannot  be  said  that  he  convei'ted 
the  plaintiff's  sheep  to  his  use, 
having  parted  with  them  before 
the  time  when  the  property  was 
revested  in  the  plaintiff."  And 
Cfrose,  J.,  said, "  If  this  action  could 
be  maintained,  it  would  defeat  the 
object  of  the  Act  of  Parliament, 
which  entitles  the  owner  of  stolen 
goods,  prosecuting  to  conviction,  to 
a  restitution  of  them.  For  if  third 
persons  in  whose  possession  goods 
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which  had  been  stolen  came  fairly 
and  for  a  valuable  consideration, 
were  compelled  to  deliver  them  up 
before  a  conviction  of  the  felon,  it 
would  take  away  the  incitement 
to  the  prosecutor  to  convict  the 
felon,  which  it  was  the  intention 
of  the  Legislature  to  give." 

Where,  however,  property  felo- 
niously taken  from  the  plaintiff 
was  sold  by  the  felon  to  the  defen- 
dant, who  purchased  bond  fide^ 
hit  not  in  inarket  overt^  and  the 
plaintiff  gave  notice  of  the  felony 
to  the  defendant,  who  afterward, 
but  hefore  the  conviction  of  the 
felon,  sold  the  property  in  market 
overt,  it  was  held  that  the  plaintiff 
might  recover  from  the  defendant. 
Peer  v.  Humphrey,  2  Ad.  &  Ell. 
495. 

The  statutes  2  &  3  Ph.  &  M. 
c.  7,  and  31  Eliz.  c.  12,  provide 
for  the  sale  of  horses  in  markets 
and  fairs,  and  impose  "  sundry  good 
ordinances  touching  the  manner  of 
selling  and  tolling  horses  for  the 
purpose  of  repressing  or  avoiding  ^ 
horse  stealing."  They  prevent 
the  property  in  any  stolen  horse 
from  being  altered  by  sale  in 
market  overt  until  six  months  have 
elapsed  from  the  time  of  the  sale, 
and  enable  the  owner  at  any  time 
afterwards  to  recover  the  horse  on 
payment  of  the  price  given  by  the 
purchaser.  The  names  and  ad- 
dresses of  all  the  parties  to  con- 
tracts for  the  sale  of  horses  are  to 
be  entered  in  the  toll-gatherer's 
book,  together  with  the  price  of 
the  horse,  its  colour,  marks,  etc., 
and  if  the  requisites  of  the  Acts  as 
regards  these  and  other  particulars 


are  not  complied  with,  the  sale  is 
void.  Addison,  Contracts,  218, 
4th  ed. 

The  question  sometimes  arises 
how    far    judgment-debtors,   and 
parties  against  whom  execution  has 
issued,  can  dispose  of  their  goods. 
J[t  seems  that  since  the  Statute  of 
Frauds  (29  Car.  II.  c.  3,  s.  16),  the 
right  which  was  given  to  the  sheriff 
by  the  writ  to  seize  property,  no 
longer  speaks  from   the   teste  of 
the  writ,  but  from  the  time  of  its 
delivery  upon  the  receipt  of  which 
the  sheriff  is  to  levy.    Now  after 
the  writ  of  execution  has  been  de- 
livered to  the  sheriff,  the  judgment- 
debtor  may  transfw  his  goods,  but 
the  sheriff    has    a   right  to  the 
execution     notwithstanding     the 
transfer ;  subject  therefore  to  the 
execution,  the  debtor  can  pass  the 
property  in  his  goods  by  a  bond  fide 
transfer  {Samuel  v.  Duke,  3  M.  & 
W.  629,  630),  but  if  he  transfers 
his  goods  in  market  overt^  the  right 
of  the  sheriff  ceases  altogether. 
lb.    In  Bowm  v.  Bramege,  6  C. 
&  P.  140,  A.,  expecting  an  execu- 
tion, executed  a  deed,  assigning  all 
his  property  to   trustees  for  the 
benefit  of  all  his  creditors,  after 
paying  expenses,  with  a  power  to 
the  trustees  to  retain  money  to 
pay  the  costs  of  an  action  which 
had  been  brought  by  J.  S.  against 
A.    This  deed  was  executed  at  nine 
A.M.,  on  the  25th  of  February.    A 
\mt  of  fi.  fa.  was  delivered  to  a 
sheriffs  officer  on   the  24th,  and 
by  him  delivered  to  the  under- 
sheriff  at  ten  a jc.,  on  the  25th.    It 
was  held  that  the  deed  was  good, 
notwithstanding  the  proviso  to  re- 
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tain,  and  that  the  goods  could  not 
be  taken  under  the  fi.  fa. 

A  delivery  to  the  sheriffs  deputy 
in  London,  amounts  to  a  delivery 
to  the  sheriff.  Woodland  v.  Fuller, 
n  Ad.  &  Ell.  867;  and  see  Lowihal 
V.  TonkmSy  Bam.  42. 

And  now,  by  19  &  20  Vict.  c. 
99, 8. 1,  it  is  enacted  that  ''no  writ 
of  JlerifaciaSy  or  other  writ  of  exe- 
cution, and  no  writ  of  attachment 
against  the  goods  of  a  debtor, 
shall  prejudice  the  title  to  such 
goods  acquired  by  any  person  bond 
fide  and  for  valuable  consideration 
before  the  actual  seizure  or  attach- 
ment thereof  by  virtue  of  such 
writ :  Provided  such  person  had 
not^  at  the  time  when  he  acquired 
such  title,  notice  that  such  writ,  or 
any  other  writ  by  virtue  of  which 
the  goods  of  sudi  owner  might  be 
seized  or  attached,  had  been  de- 
livered to  and  remained  unexe- 
cuted in  the  hands  of  the  sheriff, 
undersheriff,  or  coroner."  See 
WiOums  V.  Smith,  2  H.  &  N.  443. 

2.  Bond  fide  Purchasers  out 
of  Market  overt  from  fraudulent 
Vendees. — ^Where  a  person  enters 
into  a  fraudulent  contract  for  the 
purchase  of  goods,  as,  for  instance, 
where  he  never  intends  to  pay  for 
them,  the  vendor  may,  before  the 
goods  have  left  the  hands  of  the 
purchaser  or  his  assignees  in  bank- 
ruptcy, elect  to  consider  the  sale 
void,  and  it  will  be  so  treated. 
Load  V.  Green,  15  M.  &  W.  216  ; 
Noble  V.  Adams,  7  Taunt.  59 ;  Ab- 
botts Y.  Barry,  5  J.  B.  Moo.  98  ; 
Milne  v.  Leisler,  7  H.  &  N.  786. 

A  carrier  delivering  goods  to  a 


person  who  has  fraudulently  pur- 
chased them  without  any  intention 
of  paying  the  price,  may  be  liable 
to  the  owner  in  trover  for  a  wrong- 
ful delivery  of  the  goods  where  they 
are  left  at  a  different  place  from 
that  to  which  they  were  directed 
by  the  consignors.  See  Stephen^ 
son  V.  Mart,  4  Bing.  476  :  there 
the  plaintiff  having  been  imposed 
upon  by  a  swindler,  consigned  a 
box  at  Birmingham  by  the  de- 
fendants, as  common  carriers,  to 
J.  West,  27,  Great  Winchester 
Street,  London.  The  defendants 
found  that  no  such  person  resided 
there,  but  upon  receiving  a  letter, 
signed  "  J.  West,**  requesting  that 
the  box  might  be  forwarded  to  a 
public-house  at  St.  Alban's,  they 
delivered  it  there  to  a  person  call- 
ing himself  West,  who  showed 
that  he  had  a  knowledge  of  the 
contents  of  the  box.  That  person 
having  disappeared,  and  the  box 
having  been  originally  obtained  by 
the  plaintiff  by  fraud,  it  was  held 
by  the  Court  of  Common  Pleas, 
dissentiente  Oaselee,  J.,  that  the 
defendants  were  liable  to  him  in 
an  action  of  trover.  **  At  the  out- 
set," said  Burrough,  J.,  "no  doubt 
the  contract  was  between  the  car- 
rier and  the  consignee  ;  but  when 
it  was  discovered  that  no  such 
person  as  the  consignee  was  to  be 
found  in  Great  Winchester  Street, 
that  contract  was  at  an  end,  and 
the  goods  remaining  in  the  hands 
of  the  carriers  as  the  goods  of 
the  consignor,  a  new  implied  con- 
tract arose  between  the  carrier  and 
the  consignor,  to  take  care  of  the 
goods  for  the  use  of  the  consignor. 
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//  is  char  ihs  proper^/  in  them 
never  passed  auiofihe  plaintiffs  the 
consignor.^ 

The  mere  consciousness  of  a  per- 
son, at  the  time  when  he  purchased 
goods,  that  he  will  be  nnable  to 
pay  for  them,  will  not  amount  to 
a  case  of  fraud  that  will  vitiate 
the  contract.  See  dictum  of  Tir^ 
dal^  C.  J.,  in  Irving  v.  Moth/y  7 
Bing.  551. 

So  trover  will  lie  against  a  person 
to  whom  the  plaintiff  has  made  a 
fictitious  sale  of  his  goods,  in  order 
to  defraud  his  creditors,  by  means 
of  an  invoice  and  a  fiilse  receipt 
for  the  purchase-money.  Bowes 
Y.Foster,  2  H.  &  N.  779. 

Where,  however,  goods  have  been 
obtained  from  a  person  by  means 
of  a  fraudulent  purchase,  he  can- 
not, as  against  a  boTid  fide  pur- 
chaser to  whom  they  have  sub- 
sequently been  sold,  declare  his 
election  to  consider  the  original 
sale-  void.  See  White  v.  Garden^ 
10  C.  B.  919 :  there  Parker  bought 
of  the  defendants  seventy  tons  of 
iron,  paying  for  it  partly  in  cash, 
and  giving  bills  for  the  residue. 
Parker  afterwards  sold  the  iron  to 
the  plaintiff,  to  whom  it  was  by 
Parker's  order  delivered  by  the 
defendants.  Subsequently  the  de- 
fendants, having  discovered  that 
the  proposed  acceptor  of  the  bills 
was  a  fictitious  person,  and  that 
they  had  been  defrauded,  sent  and 
took  away  from  the  plaintiff*s 
wharf  a  barge  containing  twenty- 
nine  tons  of  the  iron,  which  was  left 
with  the  delivery  order,  alongside 
the  plainitff*s  wharf  to  be  unloaded. 
The  defendants  also  gave  the  plain- 


tiff notice  of  the  fraud,  and  desh^ 
him  not  to  part  with  any  of  the 
iron  in  his  possession.  rElie  pur- 
chases were  iond  fide  on  the  part 
of  the  plaintiff  and  had  been 
made  at  the  fidr  market  price, 
and  through  the  interventi(»i  of  a 
broker.  It  appeared  that  Parker 
had  given  the  defendants  a  ftlse 
address :  but  it  did  not  ajqpear 
that  the  defendants  had  made  any 
inquiry  either  about  him  or  the 
acceptor  of  the  bills,  until  after 
the  iron  had  been  sent  by  them  to 
the  plaintiff's  wharf.  Trover  bemg 
brought  by  the  plaintiff  for  the 
twenty-nine  tons  of  iron,  it  was 
insisted  on  the  part  of  the  defen- 
dants, that,  the  transaction  being 
a  fraud  on  the  part  of  Parker,  no 
property  in  the  iron  passed  to  him, 
and  consequently  none  could  be 
acquired  by  his  vendee,  though  no 
party  to  the  fraud.  For  the  plain- 
tiff it  was  submitted,  that  the  right 
in  the  original  vendors  to  rcsdnd 
the  sale  was  at  an  end  whai  the 
goods  had  come  to  the  hands  of  a 
hond  fide  purchaser  for  value.  The 
plaintiff  obtained  a  verdict  for  the 
value  of  the  iron  removed  from  his 
wharf,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a 
verdict  for  them,  if  the  Court 
should  be  of  opinion  that  no  pro- 
perty in  the  iron  passed  by  the 
sale  from  Parker  to  the  plaindff. 
In  discharging  a  rule  tUei  it  was 
unanimously  held  by  the  judges  of 
the  Court  of  Common  Pleas,  that 
the  property  in  the  iron  passed 
from  Parker  to  the  plaintiff.  "The 
question,'*  said  Cresswelly  J.,  •^ia 
whether  the  plaintiff,  who  it  is 
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admitted  acted  hwiA  fide^  by  this 
purchase  obtained  a  property  in 
the  iron.  It  seems  to  me  that  the 
case  of  Parker  v.  Patrick  (5  T.  E. 
175),  as  explained  in  Load  v.  Ormiy 
(15  M.  &  W.  219),  well  warrants 
ns  in  discharging  this  rule.  Parke, 
B.,  there  says  that  that  case  may 
be  supported  on  the  ground  that 
the  transaction  is  not  absolutely 
void,  except  at  the  option  of  the 
seller ;  that  he  may  elect  to  treat 
it  as  a  contract,  and  he  must  do 
the  contrary  before  the  buyer  has 
acted  as  if  it  were  such,  and  re- 
sold the  goods  to  a  third  party ; 
and  that  Wright  v.  Lawea  (4  Esp. 
82)  is  an  authority  to  the  same 
effect.  I  think  it  is.  And  I  see 
no  difficulty  or  hardship  in  so 
deciding.  One  of  two  innocent 
parties  must  suffer :  and  surely  it  is 
more  just  that  the  burthen  should 
fall  cm  the  defendants,  who  were 
guilty  of  negligence  in  parting 
with  their  goods  upon  the  faith  of 
a  piece  of  paper  which  a  little 
inquiry  would  haye  shown  to  be 
worthless,  rather  than  upon  the 
plaintiff,  who  trusted  to  the  pos- 
session of  the  goods  themselves." 
See  also  Shqtpard  v.  Shoolbred,  1 
Carr.  &  M.  61,  and  the  remark  of 
JerviSy  0.  J.,  thereon  in  White  v. 
Garden,  10  C.  B.  928 ;  Powell  v. 
ffoyland,  6  Exch.  67. 

And  the  result  is  the  same  i^ 
before  the  vendor  interferes,  the 
vendee  pledges  the  goods  for  a 
bond  fide  advance.  See  Kingsford 
V.  Merry,  11  Exch.  577. 

And  in  the  case  of  North  v. 
Jacksm,  2  Fos.  &  Fin.  198,  where  a 
bond  fide  purchaser  of  a  horse  from 


a  person  who  had  bought  it  (as 
the  second  purchaser  knew)  at  a 
fair,  without  any  evidence  that  he 
knew  it  was  obtained  dishonestly, 
although  it  had  been  purchased  on 
credit,  and  not  paid,  it  was  held 
by  Blaekhmiy  J.,  that  he  was  en- 
titled to  maintain  trover  against 
the  original  owner  for  retaking  it. 
Where,  however,  a  person  has 
obtained  goods  from  another  under 
what  turns  out  not  to  amount  to  a 
contract  of  sale,  a  pledgee  of  the 
former  will  be  liable  in  trover  to 
the  original  owner  of  the  goods  for 
their  proceeds  when  sold.  See  Hard- 
many.  Booth,  1  H.  &  C.  803  :  there 
the  plaintiff,  a  manufacturer,  called 
at  the  place  of  business  of  Gandell 
&  Co.  for  orders  for  goods.  At 
that  time  the  firm  consisted  of 
Thomas  Gandell  only,  and  the 
business  was  managed  by  Edward 
Gandell,  a  clerk.  On  inquiring 
foT  Messrs.  Gandell  the  plaintiff 
was  directed  to  a  counting-house 
where  he  saw  Edward  Gandell, 
who  led  the  plaintiff  to  believe 
that  he  was  one  of  the  firm  of 
Gandell  &  Co.,  and  under  that 
belief,  at  the  request  of  Edward 
Gandell,  the  plaintiff  sent  goods 
to  the  place  of  bu8ines3  of  Gandell 
&  Co.,  and  invoiced  them  to 
Edward  Gandell  &  Co.  Edward 
Qtindell,  who  unknown  to  the 
plaintiff  carried  on  business  with 
one  Todd,  pledged  the  goods  with 
the  defendant  for  advances  bond 
fide  made  to  Gandell  &  Todd,  and 
the  defendant  afterwards  sold  the 
goods  under  a  power  of  sale.  It 
was  held  by  the  Court  of  Ex- 
•  chequer  that  there  was  no  contract 
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of  Bale,  inasmnch  as  the  plaintiff 
believed  that  he  was  contracting 
with  Gandell  &  Co.,  who  never 
authorised  Edward  Gandell  to  con- 
tract for  them,  consequently  no  pro- 
perty passed,  and  the  defendant  was 
liable  in  trover  for  the  amount 
realised  by  the  sale. 

A  band  Jide  vendee  or  pawnee 
will  not  be  able  to  retain  goods 
unless  he  has  obtained  them  from 
a  person  between  whom  and  the 
original  owner  the  relation  of  vendor 
and  purchaser  existed^  and  a  con- 
tract existed  between  them  which 
the  original  owner  might  either 
affirm  or  disaffinn.  It  was  upon 
this  principle  that  Kingeford  v. 
Merry  was  decided  in  tiie  Ex- 
chequer Chamber,  1  H.  &  N.  503, 
and  although  the  decision  of  the 
Court  of  Exchequer  (11  Exch.  577) 
was  there  reversed,  it  was  not  upon 
the  question  of  law,  but  upon  a 
different  assumption  of  the  facts 
of  the  case,  the  Court  of  Exchequer 
assuming  that  a  contract  of  sale 
existed  between  the  original  owner 
and  the  fraudulent  pledgor  (which, 
had  it  been  really  the  case,  would 
have  justified  the  decision  they 
arrived  at),  the  facts  before  the 
Court  of  JSxchequer  appearing  to 
be,  that  no  such  contract  really 
existed.  The  facts  of  the  case  of 
Kingeford  v.  Merry y  as  they  ap- 
peared in  the  Court  of  Exchequer 
Chamber,  were  as  follows : — ^In 
April,  1853,  Jones  &  Co.,  brokers, 
sold  for  the  plaintiffs,  manufac- 
turing chemists,  two  tons  of  tartaric 
acid,  to  be  delivered  in  November. 
In  October,  1853,  Gray  &  Co. 
brokers,  sold  for  the  plaintiffs  two. 


tons  of  tartaric  acid  to  be  delivered 
in  November.    Jones  &  Co.  and 
Gray  &  Co.  respectively,  sent  to 
the  plaintiffs  sold  notes,  not  dis- 
closing any  principal.    In  Novon- 
ber,  a  clerk  of  one  Anderson,  a 
merchant,  left  at   the  plaintiiPs 
counting-house  two  delivery  orders. 
One  was  from  Jones  &  Co.  for 
delivery  to  T.  Broomhall  or  ordff 
of  one  of  the  tons  of  acid :  this 
order  was  indorsed  by  T.  Broom- 
hall,  "  Deliver  to  my  order."  The 
other  delivery  order  was  from  Gray 
&  Co.  for  delivery  to  T.  Broomhall 
or  order  of  two  tons  of  acid :  this 
order  was  indorsed, "  T.  Broomhall 
—Deliver  to  W.  LeasL    J.  Ellis 
— Deliver  at  Custom  House  Quay 
to    my   Bub-order.     W.  Leask." 
Anderson  induced  Leask  to  par- 
chase  from  Ellis  the  acid  for  him, 
upon  a  false  representation  ffuil  he 
was  acting  on  behalf  of  Ybji  Notten 
&  Co.     Ellis  thereupon  gave  to 
Leask   the  delivery-ord^^s  whidi 
he  had  received  fit)m  Broomhall 
Leask  indorsed  tixe  orders  specially 
deliverable  to  himself,  and  deli- 
vered them  to  Anderscm  for  the 
purpose  of  enabling  him  to  inspect 
the  acid.    On  the  28th  of  Novem- 
ber, Anderson  went  to  the  plaintiflb 
and  stated  that  he  had  purohaaed 
from  Leask  the  acid  m^iticmed  in 
the   delivery-orders,   and    he  re- 
quested the  plaintiff  to  deliv^  it 
at  the  Custom  House  Quay  for 
him.    On  the  foith  of  this  state- 
ment,  the  plaintiffs  gave  AndersoE 
a  delivery  order,  and  the  acid  was 
transferred  into  his  name.    Ander- 
son then  obtained  warrants,  and 
pledged  the  acid  with  the  defen- 
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dant  for  a  bofid  fide  advance.  It 
was  held  by  the  Gonit  of  Exchequer 
Chamber,  reyersing  the  decision  of 
the  CJonrt  of  Exchequer,  that  under 
theee  circumstances,  the  relation 
of  Tender  and  purchaser  did  not 
subsist  between  the  plaintiffs  and 
Anderson,  neither  did  the  property 
in  the  acid  pass  to  Anderson, 
and  that  mere  possession  with  no 
fttrther  indicia  of  title  than  the 
delirery-orders  was  not  sufficient 
to  entitle  the  defendant,  though  a 
band  fide  pawnee,  to  resist  the 
claim  of  the  plaintiffis  in  an  action 
of  trover. 

The  decision  in  the  case  of 
King^ard  v.  Merry  occasioned 
great  dissatis&ction  in  the  city, 
where  the  grounds  of  the  decision 
in  the  Exchequer  Chamber  were 
misunderstood.  It  appears  also  to 
have  been  thought,  that  deliveiy- 
orders  were  n^[otiable  instruments, 
so  that  the  property  ought  to  have 
passed  with  them.  It  seems,  how- 
ever,  to  hare  been  forgotten,  that 
so  late  as  the  year  1817,  a  jury  of 
the  city  of  London,  said  by  Lord 
EU&nbaraugh^  C.  J.,  to  have  been 
"a  most  intelligent  jury,"  expressly 
found  that  a  person  having  mere 
possession  of  '^a  delivery  order, 
was  not  thereby  armed  with  such 
indicia  of  property  as  to  be  enabled 
to  deal  with  it  as  his  own."  See 
Bayson  v.  Colesy  6  Man.  &  Selw.  14. 
The  subsequent  case  of  HiggoM 
T.  Burton  (26  L.  J.  Exch.  842) 
proceeds  on  the  same  principle  as 
Kingsford  v.  Merry:  -there  the 
plaintiffs,  who  were  partners  as 
silk-merchants,  had  in  1855  deal- 
ings with  one  Fitzgibbon,  a  mer- 


chant at  Cork,  in  whose  employ, 
until  July  in  that  year,  was  one 
Dix,  who  had  become  known  to  the 
plaintiffs  as  Fitzgibbon's  agent. 
On  the  26th  of  July,  Dix,  after  he 
had  been  discharged  by  Fitzgibbon, 
proposed  to  purchase  of  the  plain- 
tiffs, in.  Fitzgibbon's  name,  certain 
silks,  which  were  delivered  to  him, 
and  by  him  sent  to  the  defendant, 
an  auctioneer,  by  whom  they  were 
sold,  and  the  proceeds  paid  to 
Dix.  In  September  Dix  obtained 
other  goods  of  the  plaintiffs  in  a 
similar  way,  and  sent  them  to  the 
defendant  for  sale.  The  defendant 
made  an  advance  of  £60  upon  this 
parcel  of  goods,  and  qftertmrds, 
but  not  before,  had  notice  from 
the  plaintiffis  that  all  the  silks  had 
been  fraudulently  obtained  from 
them.  It  was  held  by  the  Court 
of  Exchequer  that  as  there  was  no 
contract  with  Dix,  and  as  he  had 
obtained  the  goods  by  fraud,  the 
plaintiffs  were  entitled  to  recover 
the  full  amount  of  the  proceeds  of 
the  silks.  "  Dix,"  said  TFa/Ssem,  B., 
"  only  affected  to  have  the  autho-. 
rity  of  Fitzgibbon  to  purchase  the 
goods ;  he  had,  in  fact,  no  such 
authority,  and  no  property  passed 
to  him.  There  was  no  real  con- 
tract, and  he  could  give  no  better 
title  than  he  had  ;  and  the  pledge 
to  the  defendant  passed  no  pro- 
perty." 

8.  Transfer  of  NegoUabh  In- 
siruments  by  Persons  not  entitled 
to  them. — Besides  the  cases  already 
considered,  another  important  ex- 
ception to  the  general  rule  exists 
in  the  case  of  n^fotiable  instru- 
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mentSy  for  the  property  in  them 
will  pass  like  cash,  by  mere  de- 
liyery  to  a  person  taking  them 
bond  fide  and  for  ralne,  who  will  be 
entitled  to  retain  them  as  against 
the  former  owner,  who  may  either 
have  lost  them,  or  from  whom  they 
may  have  been  stolen.  Nor  is  it 
essential  to  the  validity  of  the 
transfer  that  it  should  be  made  in 
market  overt.  The  leading  case 
npon  this  subject  is  Miller  v.  Bace^ 
1  Barr«  452  ;  1  Smith's  Leading 
Cases,  389  :  th^?e  a  bank-note  pay- 
able as  usual  to  bearer,  sent  by 
post  under  oover,  had  been  taken 
out  of  the  mail  by  a  robber,  and 
afteneards  came  into  the  hands  of 
the  plaintiff  for  fiiU  and  valuable 
consideration  in  the  usual  course 
and  way  of  business,  and  without 
any  notice  or  knowledge  of  the 
bank-note  haying  been  taken  out 
of  the  mail.  It  was  held  by  the 
Court  of  King's  Bench,  that  the 
plaintiff  had  a  sufficient  property 
in  the  bank-note  to  entitle  him  to 
recover  in  an  action  against  the 
bank.  Lord  Mansfieldy  in  giving 
judgment,  said  **  that  the  case  had 
been  very  ingeniously  argued  for 
the  defendant.  But  the  whole 
£Edlacy  of  the  argument  turned 
upon  comparing  bank-notes  to  what 
they  did  not  resemble,  and  what 
they  ought  not  to  be  compared  to, 
viz.  to  goods  or  to  securities,  or 
documents  for  debts.  Now  they 
were  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  were  so 
esteemed;  but  were  treated  as 
money,  as  cash  in  the  ordinary 
course  and  transaction  of  business, 
by  the  general  consent  of  mankind ; 


which  gave  them  the  oredit  and 
currency  of  money,  to  all  intents 
and  purposes.  That  they  were  as 
much  inoney  as  guineas  themselves 
were,  or  any  other  current  coin 
that  was  us^  in  common  payment 
as  money  or  cash.  .  .  And  it  was 
necessary  for  the  purposes  of  com- 
merce, that  their  currency  sfaonld 
be  established  and  secured." 

So  likewise  it  haslongbeen  settled 
that  drafts  on  bankers,  bills  of  ex- 
change, or  promissory  notes,  eiUier 
payable  to  order  and  indorsed  in 
blank,  or  payable  to  bearer,  when 
taken  bondfide^  and  for  a  yalnable 
consideration,  pass  by  delireiy,  and 
vest  a  right  thereto  in  the  trans- 
ferree,  without  r^ard  to  the  title 
or  want  of  title  in  the  person 
transferring  them.  Per  Hokoyd^ 
J.,  4  B.  &  Aid.  9;  see  also  GrasU 
V.  Vaughcm,  3  Burr.  1516 ;  Pmr 
cock  V.  ShodM,  Doug.  686 ;  Gottms 
V.  Martm,  1  B.  &  P.  648. 

The  s^me  principles  have  been 
held  applicable  to  exchequer  biUs. 
Thus  in  Wookey  v.  PoJe,  4  B.  & 
Aid.  1,  an  exchequer  bill,  the  blank 
in  which  had  not  been  filled  up^ 
was  placed  by  the  proprietor  in 
the  hands  of  stockbrok^s  for  the 
purpose  of  being  sold.  The  stock- 
brokers, however,  instead  of  selling 
it,  deposited  it  at  their  banka:8, 
who  made  advances  to  ihem  upon 
its  security  to  the  amount  of  its 
value.  The  stockbrokers  after- 
wards became  bankrupt.  It  was 
held  by  the  Court  of  King's  Bench, 
consisting  of  Best,  J.,  Hohrayd^  J^ 
and  Abbot,  C.  J.,  {BayUy,  J.,  dis- 
sentiente),  that  the  own^  of  the 
exchequer  bill  could  not  maintain 
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trover  agamst  the  bankers,  inas- 
much  as  the  property  in  snch  ex- 
chequer bill,  like  bank-notes  and 
bills  of  exchange,  passed  hj  delireiy. 
Bohaydy  J.,  in  his  judgment^  after 
alluding  to  the  decisions  of  Miller 
V.  Hace  (1  Burr.  452),  and  Pea- 
coekY.  Rhodes  (Doug.  636),  rela- 
tive to  bank-notes  and  bills  of 
exchange,  observes,  "Those  cases 
have  proceeded  on  the  nature  and 
effect  of  the  instruments,  which 
have  been  considered  as  distin- 
guishable from  goods.  In  the  case 
of  goods,  the  property,  except  in 
market  overt,  can  only  be  trans- 
ferred by  the  owuot,  or  some  p^son 
having  either  an  express  or  implied 
autiiority  from  him ;  and  no  one 
can,  by  his  contract  or  delivery, 
transfer  more  than  his  own  right, 
or  the  right  of  him  under  whose 
authority  he  acts.  But  the  courts 
have  considered  these  instruments, 
either  promises  or  orders  for  the 
payment  of  money,  or  instruments 
entitling  the  holder  to  a  sum  of 
money,  as  being  appendages  to  the 
money,  and  following  the  nature 
of  their  principal.  .  .  .These  deci- 
sions proceed  upon  the  nature  of 
the  property,  viz.  money,  to  which 
such  instruments  give  the  right, 
and  which  is  itself  current ;  and 
the  effect  of  the  instruments,  which 
either  give  to  their  holders,  merely 
as  sudi,  the  right  to  receive  the 
money^  or  specify  them  as  the 
persons  entitled  to  receive  it.  The 
question  th^  is,  whether  these 
principles  apply  to  the  present 
case,  or  whether  this  exchequer 
bill  and  the  right  thereto,  follow 
the  nature  of  goods,  which,  except 


in  market  overt,  can  only  be  trans- 
ferred by  the  owner,  or  under  his 
authority  ?  In  order  to  ascertain 
that,  we  must  consider  the  nature 
and  effect  of  the  instrument,  both 
as  to  the  property  which  it  con- 
cerns, and  as  to  its  negotiability 
or  currency  by  law.  In  its  original 
state,  it  purports  to  entitle  the 
holder  to  the  sum  of  £1,000  and 
interest ;  and  the  original  holder 
may,  if  he  pleases,  secure  it  to  him- 
self ;  but  it  is  payable  to  the  bearer, 
until  some  name  is  inserted,  and 
when  that  is  done,  it  becomes  pay- 
able to  such  nominee  or  his  order. 
But  if  the  original  holder  parts 
with  it  or  keeps  it  in  blank ;  he 
by  that  very  act,  or  by  his  negli- 
gence if  he  loses  it,  authorises  the 
bearer,  whoever  he  may  be,  to  re- 
ceive the  money;  and  so,  if  he 
were  to  insert  his  own  name,  but 
indorse  it  in  blank  instead  of  re- 
straining its  negotiability,  either 
by  not  indorsing  it  at  all,  or  by 
making  a  special  indorsement,  he 
thereby  authorises  and  empowers 
any  person  who  may  be  the  holder 
bondjide  and  for  value  to  receive 
it;  and  he  cannot  revoke  that 
authority,  when  it  has  become 
coupled  with  an  interest.  ...  An 
exchequer  bill  is  an  instrument  for 
the  repayment  of  money  originally 
advanced  to  the  public,  purporting 
thereby  to  entitle  the  bearer  to 
receive  the  money,  put  into  circu- 
lation and  made  current  by  law. 
It  is  not,  therefore,  like  goods 
saleable  only  in  market  overt,  and 
not  otherwise  transferable,  except 
by  the  owner  or  under  his  autho- 
rity, but  is,  in  all  thode  several  re- 
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81)ect8,  similar  to  bills  of  exchange 
and  promissory  notes,  and  trans- 
ferable in  the  same  manner  as  they 
are.** 

And  it  is  immaterial  whether 
the  person  who  delivered  the  ne- 
gotiable instruments  to  a  hand  fide 
holder,  either  sold  them,  or  merely 
pawned  them ;  in  either  case  he 
would  pass  the  property  to  the 
holder,  which  in  the  first  case 
would  be  absolute ;  in  the  latter 
qualified,  viz.  conferring  a  right  to 
detain  them  until  the  sum  raised 
upon  them  was  paid.  Wookey  v. 
PoU,  4  B.  &  Aid.  9  ;  GolUns  y. 
Martiny  1  Bos.  &  T.  648  ;  2  Esp. 
520  ;  Barher  v.  Richards,  20  L.  J. 
Exch.  185. 

So  it  has  been  laid  down  as 
clearly  law,  that  if  one  deposit 
with  his  banker  negotiable  bills, 
and  that  banker  afterwards  deposit 
them  with  a  third  person,  as  a 
pledge  for  his  own  debt,  the  pro- 
perty in  such  bills  will  pass  to  the 
pledgee.  Per  DaUas,  J.,  in  TreuUel 
Y.Barandony  8  Taunt.  103.  As 
to  the  onus  of  proving  notice  of 
the  title  of  a  third  party  to  a 
negotiable  instrument  transferred 
for  value,  see  Middletm  v.  Barmd, 
4  Exch.  241. 

Wha»,  however,  an  instrument 
does  not  pass  by  delivery,  but 
upon  a  transfer  of  a  right  merely 
to  sue  upon  it  in  the  name  of  the 
transferror  or  original  party,  is 
given  to  the  transferree,  such  in- 
strument is  not  properly  termed  a 
negotiable  instrument,  and  a  per- 
son taking  it^  although  bond  fide, 
and  for  valuable  consideration,  will 
take  it  subject  to  the  defects  in 


the  title  of  the  transferror.  Thus 
before  Indian  bonds  were  rendered 
negotiable  by  51  (Jeo.  III.  c.  64, 
s.  4,  a  transferree  could  obtain  no 
better  title  to  them  than  the  person 
who  transferred  them  to  him  had. 
Olyn  V.  Baker,  13  East,  509.  See 
also  WUUatMon  v.  Tfum^son,  16 
Ves.  448.  Croxm  v.  Moss,  2  Foa. 
&  Fin.  539. 

An  instrument  which  is  ordi- 
narUy  n^otiable  may  cease  to  be 
so  by  a  special  indorsement,  of  a 
restrictive  character.  Indorse- 
ments such  as  the  following  have 
been  held  to  be  restrictive : — "Pay 
to  A.  B.  or  order  per  account  of 
C.  D."  **  Pay  to  A.  B.  or  OTder 
for  my  use."  "  Pay  to  A.  B.  only." 
"  The  within  must  be  credited  to 
A.  B."  See  Edie  v.  East  India 
Company,  2  Burr.  1227 ;  Emns  v. 
Gramlington,  Carthew,  5 ;  CVam- 
Imgton  v.  Evans,  2  Vent  307 ; 
Ancher  v.  Bank  of  EngJcmd,  Dong. 
615.  In  TreuUel  v.  Banmdm,  8 
Taunt.  100,  1  J.  B.  Moa  543,  a 
bill  was  thus  indorsed  by  the  payee, 
«  Pay  to  J.  P.  De  Boure,  Esq, 
or  order  for  account  of  Meflsrs. 
Treuttel  and  Wurtz."  De  Boure 
indorsed  the  bill  to  ihe  def(mdant8 
with  whom  he  deposited  it  as  a 
security  for  Ajs  own  account  It 
was  held  by  the  Court  of  Common 
Pleas,  that  as  the  defendants  took 
the  deposit  of  the  bill  with  snffi- 
cient  notice  on  its  face  that  it 
did  not  belong  to  De  Boure,  the 
Messrs.  Treuttel  and  Wurta  were 
entitled  to  recover  the  value  of  the 
bill  in  an  action  of  trover.  In 
the  important  case  of  Styoumeg 
V.  Zloyd,  8  B.  &  C.  622,  a  bfll 
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drawn  in  America  on  a  house  in 
London  payable  to  order,  was  in- 
dorsed by  the  payee  generally  to 
A.  Attwood,  who  indorsed  it  to 
the  plaintiflF,  by  whom  it  was  in- 
dorsed thus, "  Pay  to  Js.  Williams, 
Esq^  or  his  order  for  my  useJ' 
Williams  indorsed  the  bill  to  the 
defendants,  his  bankers,  who  dis- 
counted it  for  him,  without  making 
any  inquiry,  and  applied  the  amount 
of  the  bill,  less  the  discount,  to  the 
use  of  Williams,  who  soon  after- 
wards became  bankrupt.  When 
the  bill  arrived  at  maturity,  the 
amount  was  received  by  the  defen- 
dants. It  was  held  by  the  Court 
of  King's  Bench  in  an  action  for 
money  had  and  received,  that  the 
bankers  were  liable  to  refund  the 
money  to  the  plaintiflP.  Lord  Tm- 
terdm^  G.  J.,  in  his  elaborate  judg- 
ment, fully  examines  the  authorities, 
and  most  satisfactorily  states  the 
principles  upon  which  they  proceed. 
*'It  appears,"  said  his  Lordship, 
"from  the  report  of  the  case  of 
Snee  v.  PreseoU  (1  Atk.  247)  that 
in  1743  an  indorsement  in  this 
form  was  not  unusual ;  and  it  ap- 
pears to  have  been  the  opinion  of 
Lord  ffardmcke  in  that  case,  and 
also  to  have  been  the  opinion  of 
Mr.  Justice  Wihnot,  in  the  case  of 
JEdia  V.  The  East  India  Company 
(2  Burr.  1227),  that  such  an  in- 
dorsement will  have  the  effect  of 
preventing  a  subsequent  transfer 
of  the  bill  for  the  benefit  of  any 
other  than  the  person  for  whose 
use  it  is  expressed  to  have  been 
made  by  the  indorsement.  The 
case  of  Anchor  and  Others  v.  The 
Ba/nh  of  England  (Doug.  687)  is 


an  authority  to  the  same  efiect. 
The  indorsement  was  not  precisely 
in  the  same  form  as  in  the  present 
case ;  but  the  eflTect  of  it  is  the 
same.  The  indorsement  there  was, 
"  The  within  must  be  credited  to 
Captain  Moreton  L.  DaU,  value 
in  account."  An  indorsement  pur- 
porting to  have  been  made  by  Dahl 
was  afterwards  forged,  and  the 
Bauk  of  England  discounted  the 
bill.  The  acceptors  did  not  pay  it ; 
before  it  became  due  they  had 
failed,  and  one  Fulgberg  paid  it  for 
the  honour  of  Ancher  and  Co.,  the 
plaintifis  ;  and  upon  the  ground 
that  the  indorsement  had  restrained 
the  negotiability  of  the  bill,  they 
brought  an  action  for  money  had 
and  received  against  the  Bank. 
Lord  Mansfield  directed  a  nonsuit; 
but  upon  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial, 
and  cause  shown.  Lord  Mansfield^ 
Willes  and  Ashurst,  JJ.,  thought 
the  indorsement  restrictive,  and 
that  the  plaintiffs  were  entitled  to 
recover ;  but  Buller,  J.,  thought 
otherwise ;  upon  which  Lord  Mans- 
field said,  the  whole  turned  on  the 
question,  whether  the  bill  con- 
tinued negotiable  ?  And  if  they 
altered  their  opinion  they  would 
mention  the  case  again ;  but  it 
never  was  mentioned  afterwards ; 
and  upon  a  new  trial.  Lord  Mans- 
field directed  the  jury  to  find  for 
the  plaintiff,  which  they  did.  It 
has  been  said  that  the  indorsement 
"  Pay  to  Williams  for  my  use," 
is  a  mere  direction  to  Williams  to 
apply  the  money  procured  by  the 
bill  to  Sigoumey's  use ;  but  the 
words  taken  in  that  sense  would 
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be  useless  ;  for  whether  the  words 
be  on  the  face  of  the  indorsement 
or  not,  as  soon  as  Williams  received 
the  proceeds  of  the  bill,  he  must 
necessarily  ^>pl7  them  to  Sigoor- 
ney's  nse,  and  place  them  to  his 
credit  in  the  account  between 
them.  So  that  those  words  will 
have  no  effect  whaterer,  unless 
they  have  that  of  restraining  tiie 
negotiability  of  the  bill,  or  at  least 
of  making  the  first  indorsee  (if  he 
takes  the  bill  with  those  words  on 
it,  as  Williams  did  in  this  case)  a 
trustee  for  the  original  indorser. 
The  case  of  Evtms  v.  CramUngton 
(Carth.  5  ;  2  Vent.  307  ;  Skinn. 
264  ;  1  Show.  4),  when  duly  con- 
sidered, does  not  seem  to  me  to  be 
sufficient  to  countervail  the  autho- 
rities to  which  I  have  adverted. 
The  bill  in  that  case  was  drawn  by 
Cramlington  upon  one  Byder,  pay- 
able to  T.  Price  or  his  order,  for 
the  use  of  F.  Calvert.  Eyder  ac- 
cepted, but  did  not  pay  the  bill. 
Price  indorsed  it  to  Evans  for 
value.  The  latter  brought  an 
action  against  Cramlington  the 
drawer  ;  he  pleaded  that  Calvert 
(who  was  named  in  the  bill  as 
cestui  qm  use)  was  an  officer  of 
the  excise,  and  indebted  to  the 
king  in  such  a  sum,  and  that  upon 
an  exchequer  process  at  the  suit  of 
the  king  in  such  a  sum,  this  £500 
was  extended  in  his  hands.  To 
this  plea  there  was  a  demurrer. 
It  appears,  therefore,  that  Cram- 
lington, in  answer  to  the  claim  of 
Evans,  the  indorsee,  set  up  what 
is  sometimes  denominated  the  jtu 
tertii;  and  the  only  question  which 
it  was  necessary  for  the  Court  to 


determine  was,  whether  the  biD 
being  in  trust  only  for  the  use  (A 
Calvert,  was  liable  to  be  seised 
under  the  extent  against  him? 
The  Court  were  of  opinion  that  it 
was  not.  The  propo8iti<Mi  of  Cram- 
lington, that  the  jus  tertii  inter- 
vened, failed  entirely,  and  it  be- 
came unnecessary  to  decide  any 
other  point  That  case,  therefore, 
as  it  seems  to  me,  is  not  of  suf- 
ficient weight  to  countervail  the 
opinions  delivered  in  8nee  v.  Prss- 
cot  (1  Atk.  247),  Edie  v.  The  East 
India  Company  (2  Burr.  1216), 
and  Anchor  v.  The  Bank  of  England 
(Doug.  687).  The  use  of  indorse- 
ments of  this  kind  is  not  small,  nor 
are  they,  as  it  seems  to  me,  incon- 
sistent with  the  interests  and  con- 
venience of  commerce.  Such  an 
indorsement  toitt  not  prevent  the 
indorsee  from  receiving  the  mone^ 
from  the  acceptor  when  the  hUl  be- 
comes due.  If  he  pay  it  to  his 
principal  all  will  be  well,  but  the 
indorsee  must  look  to  him  for  the 
application  of  it.  It  wilt  have  the 
effect  of  preventing  a  fiiUmg  man 
from  disposing  of  the  hUl  hrfore  it 
becomes  duOy  and  from  pledging  it 
to  relieve  Iwmee^  from  his  own 
debts  at  the  espense  of  his  cor- 
respondent. I  cannot  see  that  the 
interests  of  commerce  will  be  pre- 
judiced by  our  holding  that  such 
an  indorsement  is  restrictive.  On 
the  contrary,  I  think  that  the  in- 
terests of  commerce  will  thereby 
be  advanced.  It  is  said,  that  it 
cannot  be  expected  that  bankers 
or  others  when  requested  to  dis- 
count such  bills  as  this,  should 
look  into  the  accounts  between  the 
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principal  and  his  agent.  I  agree 
it  cannot  be  expected  they  should; 
but  still  if  they  take  the  bill  so 
indorsed,  they  take  it  at  their 
peril,  and  must  he  hound  hy  the 
state  of  the  accounts  hetween  those 
parties^ 

Although  the  property  in  nego- 
tiable instraments  is  ordinarily 
inseparable  from  the  possession, 
nevertheless  where  "they  come 
malA  fide  into  a  person's  hands, 
they  are  in  the  nature  of  specific 
property ;  and  if  their  identity 
can  be  traced,  the  true  owner  has 
a  right  to  recover."  Per  Lord 
Mansfield,  0.  J.,  Oowp.  200.  Thus 
where  a  person  has  discounted  a 
negotiable  instrument  out  of  the 
ordinary  course  of  business,  and 
without  giving  full  value^for  it,  he 
cannot  recover  upon  it.  Egan\. 
Tkrelfally  5  D.  &  R.  826, 329  n. 

For  a  long  period,  and  in  oppo- 
sition to  a  case  decided  by  Lord 
Kenyon  {Lawson  v.  Weston^  4  Esp. 
56),  it  seems  to  have  been  the 
general  opinion  that  fraud  or  mala 
fides  ought  to  be  presumed  where 
a  negotiable  instrument  was  taken 
under  circumstances  which  ought 
to  have  excited  ^  suspicion  of  a 
prudent  man.  See  Gill  v.  Ouhitt, 
3  B.  &  C.  466 ;  Solomms  v.  The 
Bank  of  England,  13  East,  135  n. ; 
Doum  V.  Hulling,  3  B.  &  0.  330  ; 
ShUer  v.  West,  Dans.  &  Lloyd,  15 ; 
Bechwith  v.  Corral,  3  Bing.  444. 

It  is  now,  however,  very  gene- 
rally considered  that  these  cases 
have  gone  too  fiEtr  and  ought  to  be 
restricted,  and  that  gross  negli- 
gence only  ought  to  he  considered 
as  evidence  of  fraud.    In  the  case 


of  Lawson  v.  Weston,  4  Esp.  56, 
it  appeared  that  the  indorsee  of  a 
bill  of  exchange  for  £500  either 
lost  it  or  had  it  stolen  from  him  : 
its  loss  was  immediately  advertised. 
The  plaintiffs,  who  were  country 
bankers,  discounted  the  bill  in  the 
usual  course  of  their  business,  for 
a  person  who  brought  it  to  their 
shop,  but  was  unknown  to  thenu 
The  bankers  knew  the  handwrit- 
ing of  the  parties  to  the  bill,  and 
upon  the  person  for  whom  they 
discounted  the  bill  putting  his 
name  on  it,  they,  without  any  far- 
ther inquiry,  paid  him  the  amount, 
deducting  the  discount.  It  was 
held  by  the  Court  of  King's  Bench, 
that  the  plaintifs  were  entitled 
to  recover  the  amount  of  the  note. 
"  If,"  said  Lord  Kenyon,  "  there 
was  any  fraud  in  the  transaction, 
or  if  a  hondfide  consideration  had 
not  been  paid  for  the  bill  by  the 
plaintiffs,  to  be  sure  they  could 
not  recover;  but  to  adopt  the  prin- 
ciple of  the  defence  to  the  fall 
extent  stated,  would  be  at  once  to 
paralyse  the  circulation  of  all  the 
paper  in  the  country,  and  with  it 
all  its  commerce.  The  circum- 
stance of  the  bill  having  been  lost 
might  have  been  material,  if  they 
could  bring  knowledge  of  that  fact 
home  to  the  plaintiff.  The  plain- 
tiffs might  or  might  not  have  seen 
the  advertisement;  and  it  would  be 
going  a  great  length  to  say,  that 
a  banker  was  bound  to  ms^e  in- 
quiry concerning  every  bill  brought 
to  him  to  discount:  it  would 
apply  as  well  to  a  bill  for  £10  as 
for  £10,000.  With  respect  to  the 
evidence  offered  of  the  usage  of 
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other  banking-honses,  I  cannot  ad- 
mit it :  it  depends  on  their  mode 
of  doing  their  business,  or  on  their 
ftmds.  This  conld  not  affect  others 
who  acted  on  different  principles, 
bat  with  equal  integrity.  That 
which  had  been  called  the  usage 
of  trade,  depended  on  the  different 
d^ree  of  confidence  which  differ- 
ent men  possessed,  and  not  on  any 
settled  or  regular  rules. 

**  The  magnitude  of  the  bill  has 
been  pressed  as  a  ground  of  sus- 
picion by  the  defendant's  counsel 
I  do  not  feel  it  of  such  importance. 
A  person  going  to  the  country, 
and  having  occasion  to  bring  a 
sum  of  money,  might  prefer  bring- 
ing it  in  that  way  rather  than  in 
money.  I  therefore  see  no  mis- 
conduct imputable  to  the  plain- 
tiflb  ;  but  I  think  they  are  bound, 
under  the  circumstances  of  the 
case,  to  proTe  the  yalue  actually 
paid  for  it"  The  plaintiffs  proved 
the  consideration  paid  for  it^  and 
had  a  verdict. 

In  BaphaslY,  The  Bank  of  Eng* 
land,  17  C.  B.  161,  StPaul  and  Co., 
money-changers  at  Paris,  gave  cash 
for  a  £500  bank-note,  according  to 
the  course  of  exchange  of  the  day, 
to  a  person  who  showed  his  pass- 
port, and  wrote  his  name  and  ad- 
dress on  the  note.  The  note  had 
been  stolen  about  a  year  and  a 
half  before,  and  payment  had  been 
stopped  and  the  loss  advertised 
by  means  of  handbills  circulated 
amongst  other  places  at  Paris ; 
and  there  was  some  evidence  to 
show  tiiat  one  of  the  notices  had 
come  to  the  hands  of  St.  Paul 
and  Co.  at  Paris.     It  appeared 


that  it  was  the  practice  of  their 
house  to  file  all  jiotioes  of  stolen 
or  lost  notes  served  upon  then), 
and  to  look  to  them  if  the  amount 
was  important ;  but  that  on  this 
occasion  the  partner  who  changed 
the  note  did  not  look  at  the  file, 
and  had  no  recollection  of  the  no- 
tice, or  he  would  not  have  taken 
the  note .  It  was  held  by  the  Court 
of  Common  Pleas,  that  the  pro- 
perty in  the  note  passed  to  St. 
Paul  and  Co.  "  It  seems  to  me," 
said  OressweUj  J.,  "  that  the  omis- 
sion of  St.  Paul,  who  is  substan- 
tially the  plaintiff  here,  to  avail 
himself  of  the  means  of  knowledge 
of  the  alleged  felony  that  were  at 
his  disposal,  was  not  the  point  on 
which  the  decision  of  the  case 
could  properly  be  rested.  A  per- 
son who  takes  a  negotiable  instru- 
ment bond  fide  for  value,  has  un- 
doubtedly a  good  title,  and  is  not 
affected  by  the  want  of  title  of 
the  party  from  whom  he  takes  it 
His  having  the  means  of  knowing 
that  the  security  has  been  lost  or 
stolen,  and  neglecting  to  avail  him- 
self thereof,  may  amount  to  n^H- 
gence :  and  Lord  Tenim-den  at  one 
time  tiiought  negligence  was  an 
answ^  to  the  action.  But  the 
doctrine  of  Oitty.  CuhiU  (3  B.  &  a 
466,  5  D.  &  B.  324)  is  not  now 
approved  of."  See  also  The  Bank 
of  Bengal  v.  'Machod^  7  Moore, 
P.  C.  C.  35  ;  The  Bank  of  Bmigai 
V.  Fagan,  7  Moore  P.  C.  C.  72 ; 
Orook  V.  JadiSf  6  B.  &  Ad.  909 ; 
Backhouse  v.  Harrison,  5  B.  <&  Ad. 
1098  ;  Foster  v.  Pearson,  5  Tyrw. 
262  ;  Uthar  v.  Rkh,  10  Ad.^fc  EIL 
784. 
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As  to  what;  infitraments  will  be 
considered  negotiable,  see  1  Smith's 
Leading  Cases,  398, 4th  ed. 

4.  Sah  wider  Power  expressly 
can/erred  or  implied  by  Law. — ^The 
owner  of  chattels  may  be  bound 
by  the  sale  of  a  person  authorized 
by  the  law  to  effect  it,  as  in  the 
case  of  a  sheriff  selling  goods 
under  a  writ  of  execution,  in 
which  case  it  seems  a  hond  fide 
purchaser  will  be  protected,  though 
the  writ  be  afterwards  set  aside 
{Manning's  case^  8  Co.  94,  I ;  Doe 
V.  Thorn,  1  Mau.  &  Selw.425),  but 
it  seems  in  the  apparently  analo- 
gous case  of  a  purchase  under  a 
distress  warrant  a  hond  fide  pur- 
chaser will  not  be  protected,  if  the 
warrant  be  bad.  See  Loch  v.  SeU- 
wood,  1  Q.  B.  786,  where  Lord 
Denman  thought  that  the  analogy 
did  not  hold,  but  he  did  not,  in 
fact,  decide  the  point,  because  the 
Court  was  of  opinion  in  that  case 
that  the  purchase  had  not  been 
made  hond  fide. 

The  owner  of  chattels  will  be 
bound  by  their  sale,  if  he  has 
placed  them  in  the  hands  of  per- 
sons whose  business  it  is  to  sell 
them,  in  such  a  manner  as  to  raise 
with  respect  to  third  persons  an 
implied  power  to  sell.  See  Pick- 
ering V.  Btisk,  15  East,  88  :  there  a 
purchaser  of  hemp  lying  at  wharfe 
in  London  had,  at  the  time  of  his 
purchase,  the  hemp  transferred  in 
the  wharfinger's  books  partly  into 
the  name  of  the  broker  who  effect- 
ed the  purchase  for  him,  and  partly 
into  the  names  of  himself  "  (>r  " 
the  broker.     It  was  held  by  the 


Court  of  Queen's  Bench  that  the 
broker  had  an  implied  power  to 
sell  the  hemp,  and  that  his  sale 
and  receipt  of  the  money  bound 
his  principal.  "Strangers,"  said 
Lord  EUmhoroughy  0.  J.,  "can 
only  look  to  the  acts  of  the  par- 
ties, and  to  the  external  indicia 
of  property,  and  not  to  the  pri- 
yate  communications  which  may 
pass  between  a  principal  and  his 
broker :  and  if  a  person  authorize 
another  to  assume  the  apparent 
right  of  disposing  of  property  in 
the  ordinary  course  of  trade,  it 
must  be  presumed  that  the  appa- 
rent authority  is  the  real  authority. 
I  cannot  subscribe  to  the  doctrine, 
that  a  broker's  engagements  are 
necessarily  and  in  all  cases  limited 
to  his  actual  authority,  the  reality 
of  which  is  afterwards  to  be  tried 
bythe&ct.  It  is  clear  that  he  may 
bind  his  principal  within  the  limits 
of  the  authority  with  which  he  has 
been  apparently  clothed  by  the 
principal  in  respect  of  the  subject- 
matter  ;  and  there  would  be  no 
safety  in  mercantile  transactions  if 
he  could  not.  If  the  principal  send 
his  commodity  to  a  place  where  it 
is  the  ordinary  business  of  the  per- 
son to  whom  it  is  confided  to  sell, 
it  must  be  intended  that  the  com- 
modity was  sent  thither  for  the 
purpose  of  sale.  If  the  owner  of 
a  horse  send  it  to  a  repository  for 
sale,  can  it  be  implied  that  he  sent 
it  thither  for  any  other  purpose 
than  that  of  sale?  Or,  if  one 
send  goods  to  an  auction-room, 
can  it  be  supposed  that  he  sent 
them  thither  merely  for  safe  cus- 
tody ?    Where  the  commodity  is 
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sent  in  Boch  a  way  and  in  such  a 
place,  as  to  exhibit  an  apparent  pur- 
pose of  sale,  the  principal  will  be 
bonnd  and  the  purchaser  eafe^ 

WhOTC  the  owner  of  goods  stands 
by  and  volnntarily  allows  another 
to  treat  them  as  his  own,  whereby 
a  third  person  is  indaced  to  bny 
them  hondfidsy  he  cannot  recover 
them  from  the  vendee.  Oreffff  v. 
Wells,  10  Ad,  &  EU.  90 ;  Waller 
V.  Draktfard,  22  L.  J.  274  (Q.  B.). 

An  agent  or  person  in  posses- 
sion of  a  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse- 
keeper's  certificate,  warrant  or 
order  for  delivery  of  goods,  or  any 
other  docnment  nsed  in  the  ordi- 
nary course  of  business  as  proof 
of  the  possession  or  control  of 
goods,  or  authorizing  or  purport- 
ing to  authorize  either  by  in-' 
dorsement  or  by  delivery,  the 
possessor  of  such  document  to 
transfer  or  receive  goods  thereby 
represented,  may  in  many  cases, 
under  the  provisions  contained  in 
the  Factors  Acts  (6  Geo.  IV.  c. 
94,  5  &  6  Vict.  c.  39),  make  a  valid 
sale  or  pledge  of  the  goods  of  an- 
other. See  Smith's  Merc.  Law, 
133—140,  7th  ed.  And  see  ffey- 
man  v.  Flewker,  13  C.  B.  (N.  S.) 
519 ;  SheppardY.  The  Union  Bank 
o/Z(WKfo»,7H.  &N.  661. 

It  will,  however,  be  invalid  if 
there  is  sufficient  to  show  that  the 


circumstances  of  the  case  were 
such  that  a  reasonable  man,  and  a 
man  of  business  applying  his  un- 
derstanding to  them,  would  cer- 
tainly know  that  the  agent  had 
not  authority  to  make  the  pledge 
or  that  he  was  acting  maid  fide  in 
respect  thereof  against  his  princi- 
pals. Chunder  Sem  v.  The  Ad- 
minisirator  Oeneral  of  Bengal,  10 
W.  R.  (P.  C.)  155.  Andsee.E%«m* 
V.  Trueman,  1  Moo.  &  Rob.  10 ; 
Navulshato  v.  Broumrtgg,  2  De  G. 
Mac.  &  G.  452. 

But  where  a  merchant's  clerk, 
having  in  his  possession,  in  the 
course  of  his  employment  certain 
dock  warrants  for  the  delivery  of 
his  master's  goods,  fraudulently 
pledged  them  as  owner,  it  was  held 
by  the  Court  of  Queen's  Bench  that 
the  pledge  was  not  protected  by  the 
Factors  Act,  because  the  pledgor 
had  possession  of  the  warrants,  as 
the  servant  and  not  as  the  agent 
of  the  owner.  Lamb  v.  AUen- 
borough,  1  Best.  &  Sm.  831. 

As  to  the  punishment  of  per- 
sons entrusted  with  the  property 
of  another  for  safe  custody,  selling, 
negotiating,  transferring,  pledg- 
ing, or  in  any  manner  converting 
or  appropriating  such  property  or 
any  part  thereof  to  their  own  nse 
with  intent  to  defraud,  see  20  &  21 
Vict.  c.  54  ;  24  &  25  Vict,  c  96. 
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Nov.  27th,  1801. 
'      [reported  3  c.  ROB.  336.] 

Pbotection  op  Neutral  Territory.] — Territorial  claim  to  pro- 
tect capture,  on  the  part  of  Prussia,  held  not  to  be  established; 
vessel  condemned. 

This  was  a  case  of  considerable  importance,  as  it  respected  the 
claim  of  a  sovereign  state  for  a  right  of  territory  over  the  spot 
where  the  capture  in  question  was  alleged  to  have  taken  place. 

The  case  arose  on  the  capture  of  vessels  in  the  Groningen 
Watt,  on  a  suggestion  that  they  were  bound  from  Hamburgh  to 
Amsterdam,  then  under  blockade ;  and  a  claim  was  given  under 
the  authority  of  the  Prussian  minister,  averring  the  place  in 
question  to  be  within  the  territories  of  the  King  of  Prussia.* 

JUDGMENT. 

Sm  W.  Scott. — This  is  the  case  of  a  ship  and  goods  proceeded 
against  for  a  breach  of  the  blockade  of  Amsterdam;  they  are 
claimed  as  being  taken  on  neutral  territory ;  but  it  is  denied,  on 
the  part  of  the  captors,  that  they  were  so  taken. 

On  the  blockade  of  Amsterdam  this  Court  has  been  inclined  to 
hold  generally,  that  all  sea  passages  to  Amsterdam  by  that  great 
body  of  water,  the  Zuyder  Zee,  were  blockaded,  supposing  those 
sea  passages  to  be  in  the  possession  of  the  enemy :  such  as  were 

*  The  claim  of  the  Prussian  consul  the  ship  "L'Espifegle,"  then  lying  in  the 

described  the  captured  vessels  to  have  Wester  Balg,  and  also  on  the  rirer  Eems, 

been  lying  at  anchor  upon  the  Outhousen  and  within  the  territories  and  dominions 

Watt,    near  Eems,   close  to  the  third  of  his  Prussian  Majesty.    The  affidavit 

beacon ;    and  the  capture  to  have  been  of  the  captors  gave  a  different  account  of 

made,  14th  of  July,  1799,  by  a  boat  from  the  situation  of  the  capturing  vessel 
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in  the  possession  of  neutrals,  it  was  of  opinion  were  not  included, 
unless  the  blockading  force  could  be  applied  at  the  interior 
extremity  of  their  communication.  Whether  the  present  capture 
in  question  was  made  in  a  sea  passage  to  the  Zuyder  Zee,  belong- 
ing to  the  enemy  or  to  a  neutral  power,  will  be  decided  by  the 
considerations  which  are  to  be  examined  on  the  further  pursuit 
of  this  question.  2ndly.  Supposing  that  question  determined 
against  the  immunity  of  the  place  of  capture,  another  question  is 
proposed,  whether  the  belligerent  party  having  passed  over  neutral 
territory,  animo  capiendiy  to  the  place  where  his  rights  have  been 
exercised,  those  rights  of  capture  so  exercised  are  not  thereby 
invalidated  ? 

The  capture  is  represented  on  both  sides  to  have  been  made  in 
the  Watt,  which  runs  along  the  coast  of  Groningen,  by  two  or 
three  of  his  Majesty's  ships  that  went  up  the  Eems.  It  is  not,  I 
think,  contended,  that  the  capturing  ships  were  stationed  on  the 
neutral  territory,  unless  the  whole  of  the  Watt  passage  is  to  be  so 
considered.  The  precise  place  where  the  capturing  ships  lay  is 
not  very  distinctly  marked ;  but  the  balance  of  evidence  inclines 
to  establish,  that  they  were  on  the  other  side  a  line  of  buoys 
which  Captain  M^Kenzie  swears  were  considered  as  being  on 
Dutch  territory,  and  that  he  placed  his  ship  as  near  as  possible 
in  the  place  where  some  Dutch  armed  vessels  (which  were  driven 
away  on  his  approach)  were  stationed.  On  the  whole  that  is  to 
be  collected  from  the  evidence,  as  to  the  exact  spot,  I  am  led  to 
suppose  that  the  ships  were  not  stationed  on  neutral  territory, 
unless  the  whole  of  the  Watt  passage  is  to  be  so  considered. 

It  is  scarcely  necessary  to  observe,  that  a  claim  of  territory  ii 
of  a  most  sacred  nature.  In  ordinary  cases  where  the  place  of 
capture  is  admitted,  it  proves  itself;  the  facts  happen  within 
acknowledged  and  notorious  limits ;  no  inquiry  is  either  required 
or  permitted.  But  otherwise,  when  it  happens  in  places  which 
the  neutral  country  does  not  possess  by  any  general  principle,  or 
by  any  acknowledged  right ;  in  such  a  case,  it  being  contended  by 
those  who  represent  the  belligerent  state,  that  no  right  exists,  and 
that  therefore  the  capture  is  free  and  legal,  it  can  never  be  deemed 
an  act  of  disrespect  on  the  part  of  the  foreign  tribunal,  if  it  pro- 
ceeds to  inquire  into  the  fact  of  territorial  rights — certainly  not 
with  a  view  of  deciding  generally  upon  such  rights,  but  merely 
with  respect  to  this  particular  fact  of  capture — not  for  the  purpose 
of  shaking  or  invalidating  such  rights,  but  that  it  may  enforce  a 
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legal  observance  of  them,  if  the  facts  on  which  they  depend  are 
competently  established. 

Something  has  been  said  in  argument  of  the  reverence  due  to 
the  assertion  of  princes  whose  claim  is  advanced ;  and  this  Court 
is  disposed  to  pay  the  fullest  measures  of  reverence  which  the 
case  will  allow.  It  is  not  improper  to  remark,  that  it  is  a  ques- 
tion discussed  much  at  length  by  foreign  writers,  on  general  law, 
in  what  cases  the  sole  assertion  of  princes  is  to  be  taken  as 
conclusive  legal  proof:  and  no  principle  is  more  universally 
established  among  them,  than  that  the  mere  assertion  is  not  to  he 
received  as  full  and  complete  proof,  or  as  Farrinacius  expresses  it, 
"  Assertioni  principis  non  statur  quando  agitur  de  propria  ipsius 
principis,  vel  de  ejus  commodo  aut  interesse;"*  and,  indeed^  a. 
contrary  rule  would  carry  the  reverence  due  to  these  august  per- 
sonages to  an  extravagance  that  derided  all  reason  and  justice. 

Strictly  speaking,  the  nature  of  the  claim  brought  forward  on 
this  occasion,  is  against  the  general  inclination  of  the  law ;  for  it 
is  a  claim  of  private  and  exclusive  property,  on  a  subject  where  a 
general  or  at  least  a  common  use  is  to  be  presumed.  It  is  a  claim 
which  can  only  arise  on  portions  of  the  sea,  or  on  rivers  flowing 
through  different  states :  the  law  of  rivers  flowing  entirely  through 
the  provinces  of  one  state  is  perfectly  clear.  In  the  sea,  out  of 
the  reach  of  cannon  shot,  universal  use  is  presumed.  In  rivers 
flowing  through  conterminous  states,  a  common  use  to  the  diffe- 
rent states  is  presumed.  Yet  in  both  of  these,  there  may,  by 
legal  possibility,  exist  a  peculiar  property,  excluding  the  universal 
or  the  common  use.  Portions  of  the  sea  are  prescribed  for;  so 
are  livers  flowing  through  contiguous  states :  the  banks  on  one 
side  may  have  been  first  settled,  by  which  the  possession  and 
property  maj  have  been  acquired,  or  cessions  may  have  taken 
place  upon  conquests,  or  other  events.  But  the  general  pre- 
sumption certainly  bears  strongly  against  such  exclusive  rights, 
and  the  title  is  a  matter  to  be  established,  on  the  part  of  those 
ckdming  under  it,  in  the  same  manner  as  all  other  legal  demands 
are  to  be  substantiated,  by  clear  and  competent  evidence. 

The  usual  manner  of  establishing  such  a  claim  is  either  by  the 
express  recorded  acknowledgment  of  the  conterminous  states,  or 
by  an  ancient  exercise  of  executive  jurisdiction,  founded  presump- 

'  Tunc  enim  illins  assertioni  minimi      rente  castrom  ad  se  pertinere.    L.  2  tit. 
standum  esse  scripserunt  Gabr.  etc.  et      6  Quest.  68  n.  173. 
Aym.  ubi  exemplificat  in  principe  asse- 
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tiyely  on  an  admission  of  prior  setilement,  or  of  subsequent 
cession.  One  hardly  sees  a  third  species  of  evidence,  nnle^  it 
be,  what  this  case  professes  to  exhibit,  the  decision  of  some  com- 
mon superior  in  the  case  of  a  contested  river.  The  sea  admits  of 
no  common  sovereign;  but  it  maj  happen  that  conterminous 
states,  through  which  a  river  flows,  may  acknowledge  a  common 
paramount  sovereign,  who,  in  virtue  of  his  political  relation  to 
them,  may  be  qualified  to  appropriate  exclusively  and  authorita- 
tively, the  rights  of  territory  over  such  a  river,  to  one  or  other  of 
them. 

It  will  be  proper  for  me  to  consider,  first,  the  natural  quality 
and  position  of  this  place.  It  is  the  Watt  passage,  running  along 
the  Dutch  coast  of  Groningen,  and  called  the  Groningen  Watt  to 
the  Lower  Zee.  Some  ancient  history,  traditional  or  other,  has 
been  alluded  to  indistinctly  and  without  particular  reference,  as 
representing  this  Watt,  with  the  neighbouring  shoals,  sands,  and 
islands,  to  have  formerly  made  part  of  the  contment.  If  so,  it 
must  have  formed  part  of  Groningen, — and  if  ever  a  part  of  Gronin- 
gen, it  is  obvious  that  it  was  most  unlikely  to  have  been  ceded.  It 
must  have  been  the  whole  substance  and  line  of  the  external 
coast ;  the  very  last  thing  that  would  have  been  parted  with  to  a 
neighbour,  the  very  party  with  whom  alone  it  was  to  be  expected 
that  frequent  occasions  of  competition  and  quarrel  would  arise. 

Supposing  such  an  avulsion  ever  to  have  taken  place,  I  must 
still  apply  to  the  present  remaining  coast  the  title  of  external 
coast ;  for  it  appears  difficult  to  accfede  to  the  propriety  of  a 
'  phrase  repeatedly  used  in  this  discussion,  calling  this  the  intirior 
of  Germany.  How  is  it  to  be  considered  as  interior?  It  is  quite 
open  and  patent  to  the  sea ;  there  are  no  headlands  that  shoot 
beyond,  so  as  to  make  what  are  called  Chambers ;  no  shores  pro- 
jecting extra.  There  are  some  islands  beyond;  one  of  which, 
Bottum,  lies  at  a  considerable  distance,  and  rather  at  the  eastern 
extremity,  aind  is  admitted,  by  these  papers,  to  belong  to  Oronin- 
gen,  the  Dutch  province.  So  that  if  the  certain  legal  effect  of  an 
island  lying  out  at  sea,  could  be  to  appropriate  to  the  main  land 
all  the  intermediate  waters,  these  must  belong  to  Groningen;  with 
East  Friesland,  speaking  physically,  they  can  have  nothing  to  do. 
They  can  be  connected  only  politically,  by  some  title  of  acquisi- 
tion or  conquest,  of  which  no  proof  is  or  can  be  shown ;  or  by  the 
grant  of  a  common  superior,  or  by  exercise  of  ancient  jurisdiction, 
implying  some  one  or  more  of  these  titles. 
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It  is  necessary  for  me  to  notice  here  another  phrase  which  has 
been  used,  *'  that  all  this  is  river  and  not  sea.**  That  it  is  not 
qoite  so,  is  indisputably  clear ;  it  is  true  there  are  two  passages 
which,  during  the  reflux  of  the  sea,  carry  down  the  river  title  of 
Eems  a  great  way  from  the  main  land ;  and  for  the  convenience 
of  navigation  they  are  indicated  by  buoys :  but  surely  it  might  be 
questioned,  without  impropriety,  supposing  no  decided  under- 
standing in  this  particular  case,  how  far  such  streams,  beyond  all 
capes  and  headlands,  are  at  all  times  of  the  flow  of  the  ocean  to  be 
deemed  mere  river.  In  common  understanding,  the  embouchv/re, 
or  mouth  of  a  river,  is  that  spot  where  the  river  enters  the  open 
space  to  which  the  sea  flows,  and  where  the  points  of  the  coast 
project  no  further.  There  may  be  shoals  and  sands  beyond ;  as 
on  the  coasts  of  this  kingdom,  the  Ooochvin  Sands;  and  buoys  may 
be  placed,  and  they  may  be  distinguished  from  the  sea  at  low 
water ;  but  what  are  these  when  the  tide  flows  up,  or  at  half -tide 
one  way  or  the  other  ?  imdistinguishably  parts  of  the  ocean — 
undique  pontus.  I  will  not  venture  to  lay  down  anything  more 
positively  on  this  matter,  than  that  the  nature  of  such  sea  passages 
must  be  held  to  be,  divisi  imperiiy  between  the  ocean  and  the  main 
land ;  and  when  the  sea  flows  for  navigation,  they  should  rather 
seem  to  belong  to  the  former  than  the  latter.  It  is  the  less  neces- 
sary to  be  precise  on  this  point,  because  the  capture  in  question 
did  not  happen  in  these  streams,  the  Eastern  or  Western  Eems, 
but  in  the  Watt;  and  supposing  that  these  two  passages  were  at 
all  times  rivers,  and  mere  rivers,  how  does  it  follow  that  all  the 
water  with  which  they  communicate  are  not  only  river,  but  parts 
of  those  rivers  ?  They  seem,  certainly,  not  to  be  so  considered 
by  the  neighbouring  states.  Do  they  carry  with  them  the  name 
of  Eems  ?  By  no  means.  They  have  a  denomination  of  their 
own.  In  the  chart  which  has  been  exhibited,  and  is  referred  to 
on  both  sides,  though  not  introduced  by  authority,  how  is  the 
bank  of  land  described  ?  The  new  Zee  dyke,  not  the  river  dyke, 
which  it  ought  to  be,  if  the  portion  of  waters  was  considered  a 
river  and  not  a  sea ;  how  is  the  portion  of  waters  at  the  other  end 
of  it  to  be  denominated  ?  the  lower  Zee.  What  do  the  witnesses 
say  ?  It  is  stated  in  one  affidavit,  that  Qroningen  extends  as 
far  as  a  man  standing  on  the  coast  can  throw  a  horseshoe.  So  the 
other  witness  uses  the  same  expression,  '*  standing  on  the  coast,'' 
a  word  very  strangely  applied  to  a  river,  but  the  proper  word 
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applied  to  the  sea.  Where  is  the  horseshoe  to  be  thrown  ?  Into 
the  sea,  not  into  the  rivers  as  they  all  express  themSelyes. 

Conformable  to  this  representation,  are  the  terms  in  which  the 
extreme  shore  is  described,  **buyten land" — the  antkout, or  utmost 
land — that  point  which  has  no  headland  beyond  it.  I  observe, 
too,  that  at  particular  times  of  the  tide,  the  Watt  passage  is 
totally  dry.  The  British  captors  walked  over  the  sand  to  take 
possession  of  the  ships,  which  were  at  that  time  lying  on  land, 
but  they  were  compelled  to  retire  by  the  reflux  of  the  sea*  It  is 
then  at  high  water  to  be  taken  as  part  of  the  sea,  but  at  low  water 
as  part  of  the  land.  But  of  what  land  ?  of  the  land  to  which  it 
is  connected  physically — the  land  of  Groningen.  It  would  be 
strange^  indeed,  that  the  jurisdiction  of  another  country,  separated 
by  water,  should  extend  beyond  that  water,  over  a  space  con- 
nected with  the  main  land,  and  at  times  making  an  actual  part 
of  it. 

But  leaving  this  out  of  the  case,  on  what  grounds  is  the  Watt 
to  be  considered  as  part  of  the  Eems,  which  runs  at  one  end  of  it, 
at  some  states  of  the  tides ;  rather  than  as  part  of  the  sea,  which 
at  aU  times  runs  at  the  other  end  ?  Admitting  that  the  two  pas- 
sages  were  at  aU  times  to  be  deemed  the  river  Eems,  how  follows 
it  that  all  sea  passages  communicating  with  it  are  to  be  deemed 
not  only  river,  but  parts  of  that  river  ?  On  the  mere  physical 
circumstances,  it  is  not  too  much  to  say,  that  the  claim  is  against 
all  special,  as  well  as  all  general  presumption ;  upon  all  visible 
circumstances  it  must  be  taken  not  as  part  of  East  Friesland,  but 
either  as  part  of  the  general  sea  or  of  the  land  of  Groningen. 

Does  the  history  support  the  claim  better  than  the  geography  ? 
History  supplies  no  proof  of  original  occupancy  or  subsequent 
cession  :  as  far  as  remote  histoiical  tradition  goes,  it  seems  to  ap- 
propriate it  to  Groningen,  and  to  speak  of  it  as  a  part  or  parcel 
of  that  land,  from  which  it  has  been  since  withdrawn  by  the  ir- 
ruption of  the  sea.  But  there  is  evidence  of  an  historical  nature 
offered  of  two  kinds:  1st,  there  is  an  asserted  grant  of  the 
Emperor,  as  a  common  sovereign,  in  1454 ;  and  2nd,  the  exercise 
of  dominion.  On  the  grant  two  things  are  to  be  ascertained: 
1st,  the  authority ;  and  dnd,  the  effect.  It  would  ill  become  this 
Court  to  question  the  extent  of  imperial  rights ;  but  it  is  not  too 
much  to  say  that  the  carving  out  a  common  river,  even  in  the  in- 
terior of  Germany,  into  private  and  exclusive  possession,  is  a  very 
high  act  of  prerogative;  and  it  is  not  shown  by  any  German 
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jurist  of  authority  that  the  relation  which  the  Emperor,  as  head 
of  that  feudal  confederacy,  bears  to  its  members,  and  which  has 
been  very  different  at  different  periods,  did  at  any  time,  or  par- 
ticularly at  the  time  in  question,  invest  him  with  any  such  prero- 
gative. Suppose  this  case,  that  an  imperial  grant  did  in  the  most 
express  terms  declare  that  one  of  the  maritime  provinces  of  the 
empire  should  not  have  its  natural  extent  of  sea-jurisdiction,  but 
that  another  province  should  possess  it,  and  shoidd  confine  and 
beard  up  its  neighbour  to  the  narrow  extent  within  which  a  man 
can  throw  a  horseshoe  or  ploughshare  from  the  shore !  No  one 
can  say  that  a  foreign  Court  might  not,  without  any  immodesty  or 
iiTeverence,  desire  some  information  respecting  the  constitutional 
validity  of  such  a  grant, — a  grant  which  opposes  all  common  prii>- 
ciples,  and  which,  coming  from  the  general  protector  of  the  empire, 
deprives  one  province  of  its  natural  amplitude  and  means  of  de- 
fence, and  exposes  it  to  constant  uneasiness  and  irritation  from 
another  province ;  and  all  this,  without  any  assigned  reason, — a 
grant  which  represents  the  whole  German  empire  (a  free  constitu- 
tion as  it  fundamentally  is)  subject  to  as  capricious  a  state  of  de- 
pendence on  its  chief  as  can  possibly  be  described. 

But,  2ndly,  no  such  injustice  is  imputable  to  the  grant;  for 
construing  it,  as  I  am  compelled  to  do  for  the  present  purpose,  I 
can  attribute  it  to  no  such  intended  effect.  What  is  it  ?  It  is 
truly  described  by  the  Prussian  minister,  Baron  Jacobi,  "  as  con- 
ferring on  Count  Ulric  the  feudal  investiture  of  East  Friesland.** 
It  grants  East  Friesland  in  its  full  integrity,  and  no  more;  it 
enlarges  no  rights ;  it  abridges  no  rights  of  another  province ;  it 
grants  nothing  to  the  territory;  it  is  a  mere  personal  grant  of  that 
territory  to  the  individual  and  his  heirs.  This  is  the  general  pur- 
view of  the  grant.  What  does  it  convey  ?  from  the  western  Eems 
— not  inclusively :  without  any  reference  to  established  usage  the 
terms  could  hardly  be  understood  to  inure  to  a  grant  of  the 
western  Eems  itself;  because  it  is  not  the  natural  construction  of 
the  words.  And  secondly,  because  it  interferes  with  the  national 
right  of  the  conterminous  province ;  for  nobody  denies  that  Buttum 
belongs  to  Groningen,  and  that  Borcum  is  the  last  Prussian  island. 
It  gives  the  river  Eems  and  all  other  "  streams,  rivers,  and  rivulets,'' 
as  if  dispository  of  river  navigations ;  but,  whether  it  be  or  not,  it 
is  expressly  qualified  by  the  reserve  *^of  rights  appertaining  to 
East  Friesland;  "  so  that  it  leaves  everything  on  the  footing  of 
pre-existing  rights,  adding  or  diminishing  nothing.   This  seems  to 
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be  admitted  by  the  persons  authorising  the  claim,  and  alleging 
this  grant  in  sapport  of  it ;  for  it  is  said  on  their  part,  that  the  grant 
is  to  receive  its  construction  from  the  later  usage^  which  usage  is  to 
be  taken  as  evidence  of  the  pre-existing  right 

That  being,  the  case,  there  being  no  evidence  of  acquisition,  no 
proof  of  cession,  and  no  direct  authority  to  be  derived  from  the 
terms  of  the  grant,  the  whole  question  is  again  reduced  to  usage. 
If  that  is  proved,  it  is  certainly  evidence  of  the  most  favoured 
kind.  All  men  have  a  common  interest  in  maintaining  the  sanctity 
of  ancient  possession,  however  acquired ;  ancient  landmarks  and 
ancient  seamarks  are  res  sacerrima,  and  whoever  moves  them 
piaculum  esto.  Then  what  is  the  natural  evidence  to  be  expected 
of  ancient  and  constant  usage  ?  And  how  much  of  this  has  been 
produced  ?  How  is  ancient  jurisdiction  proved  on  such  a  subject? 
By  formal  acts  of  authority,  by  holding  courts  of  conservancy  of 
the  navigation,  by  ceremonious  processions  to  ascertain  the  boun- 
daries in  the  nature  of  perambulation,  by  marked  distinctions  in 
maps  and  charts  prepared  under  public  inspection  and  control,  by 
levying  of  tolls,  by  exclusive  fisheries,  by  permanent  and  visible 
emblems  of  power  there  established,  by  the  appointment  of  officers 
specially  designated  to  that  station,  by  stationary  guardships,  by 
records  and  muniments,  showing  that  the  right  has  always  been 
asserted,  and  whenever  .resisted,  asserted  with  effect.  This  is  the 
natural  evidence  to  be  looked  for  generally;  and  such  as  it  is 
more  particularly  reasonable  to  require,  where  a  right  is  claimed 
against  all  general  principles,  and  also  against  the  national  rights 
and  limits,  and,  indeed,  against  the  independence  and  security  of 
neighbouring  states. 

How  much  of  this  evidence  is  produced  ?  A  map  or  chart  is 
produced,  not  published  by  authority,  but  adopted  by  authority ; 
in  which  there  is  no  distinction  whatever  made  that  applies  to  the 
support  of  this  claim.  Upon  that  map  a  person  is  examined  at 
Emden,  who  puts  a  mark  or  distinction  of  his  own  as  the  limits 
of  what  he  conceives  to  be  the  extremity  of  the  Prussian  territory. 
He  proceeds  to  mention  what  is  the  only  important  fact  in  the 
case,  on  that  side  of  the  question;  '^  that  thirty-seven  years  ago 
he  was  employed  in  fixing  buoys  and  beacons,  and  that  whenever 
he  or  his  fellows  fixed  them  beyond  that  point,  the  Dutch  took 
them  up,  and  threw  them  away,  considering  them  as  signs  of 
authority  and  jurisdiction."  This  cannot  undoubtedly  be  consi- 
dered as  of  little  or  no  weight ;  but  that  it  should  be  conclusive. 
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cannot  be  maintained.  One  observation  immediately  arises  on  it, 
that  if  this  man^and  his  fellows  did  fix  these  buoys  beyond  these 
limits,  they  at  that  time  either  did  not  perfectly  comprehend  the 
meaning  of  the  buoys,  or  the  exact  limits  of  the  territory ;  because, 
if  they  considered  them  as  indications  of  territory,  how  came  they 
to  place  them  beyond  what  are  now  assigned  as  the  just  limits,  if 
these  were  recognised  limits  ?  This  witness  is  confirmed  by  three 
other  persons,  shipmasters  of  Emden  and  Papenberg,  with  respect 
to  their  belief  and  understanding  of  the  matter ;  but  without  refer- 
ring to  any  particular  fact  as  the  ground  of  their  opinion.  They 
only  say,  **  that  they  understand  the  buoys  and  beacons  at  each 
extremity  were  marks  of  sovereignty ; "  but  no  beacons  whatever 
appear  to  be  marked  in  this  chart,  as  in  the  Watt  passage.  And 
how  is  it  possible  that  the  Court  can  hold  the  buoys  and  beacons  to 
be  marks  of  sovereignty,  when  it  appears  that  the  city  of  Emden 
maintains  establishments  of  that  kind  in  the  Island  of  Botium, 
which  is  admitted  to  be  a  Dutch  island  belonging  to  Groningen  ? 
Indeed,  the  laying  down  buoys  and  beacons  is  not  in  its  nature  to 
be  considered  as  a  necessary  indication  of  territory,  nor  is  it  so 
understood  by  foreign  writers.'  The  laying  them  down  may  be 
a  servitus  and  a  burthen,  or  it  may  be  neither ;  it  may  be  only, 
that  this  is  a  navigation  in  which  the  city  of  Emden  is  much 
interested,  and  the  Dutch  comparatively  little  ;  and  therefore  are 
content  to  leave  the  care  and  expense  of  it  upon  their  neighbours. 
The  claim  relies  on  these,  as  proofs  of  sovereignty ;  perhaps  the 
evidence  is  rather  to  show  it  to  be  more  directly  a  corporation 
right  of  the  city  of  Emden ;  which  of  course  would  belong  to  the 
Count  of  East  Friesland,  the  sovereign  of  that  city.  I  do  not 
mean  to  lay  stress  on  this  observation,  any  further  than  that  if  it 
is  in  any  degree  of  that  nature,  it  may  somewhat  enervate  the 
evidence  of  the  persons  connected  with  that  place ;  since  the 
practice  of  the  civil  and  imperial  law  holds  principles  very  similar  to 
those  of  our  own  municipal  law,  on  the  credit  of  testimony  in  such 
cases ;  and,  on  this  particular  question,  the  exceptions  stated  by 
Farinacius  might  not  unfairly  be  objected  against  the  Emden 
witness  ftf  it  were  necessary  to  urge  them),  in  a  matter  which  con- 

^  **  late  autom  modus  vasa  in  flumine  usurpari  soleat,  in  securitatem  navigatio- 

prominentia  babendi,  quod  in  transcursu  nis,  et  libertatem  commerciorum,  illis  m 

notandum,  non  semper  aiguit  dominium  tali    loco    concessam.**— Loccenius,    De 

in  mari  aut  flumine  publico ;  cum  etiam  Jure  Maritimo,  L.  2,  oh.  1. 
ab  illis  qui  dominium  tale  non  vendicant, 
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cerned  the  right  and  jurisdiction  of  his  own  city. — "  Limita,  utnec 
testes  de  universitate,  ad  favorem  nniyersitatis  admittantor^  quando 
asset  magno  affectio  ob  annexum  commodum»  ut  puta  quia  age- 
retur  de  magno  honore,  vel  de  aliqua  jurisdictione,  ant  etiam  pro 
statu  ipsius  universitatis."  And  again : — ''  Si  testis  de  uniyersitate 
admittatur  ad  testificandum  pro  8u&  universitate,  non  est  omni  ex- 
ceptione  major,  nee  integrce  fidei/' — ^L.  2.  t.  6 ;  Qu.  60  n.  522-536. 

Then,  with  respect  to  the  custom  on  which  the  claim  is  to  be 
sustained,  what  is  the  evidence  that  is  required  of  it  ?  It  is  laid 
down  by  Gail,  an  imperial  writer  of  credit  on  this  subject,*  and 
by  many  other  writers  of  the  best  authority,  that  there  must  be 
at  least  two  witnesses  to  prove  a  custom ;  and  that  they  must 
assign  acts  done  as  the  ground  of  their  belief.  It  is,  indeed, 
doubted  by  them  whether  mere  extrajudicial  acts  do  afford 
sufficient  evidence;  they  incline  to  think,  however,  that  they 
do ;  but  the  whole  course  of  their  reasoning  on  the  nature  of 
the  evidence  to  be  admitted,  is  very  similar  to  our  own  muni- 
cipal rules  on  this  subject,  which  seem  derived  from  the  same 
sources. 

As  to  all  other  evidence  in  this  case,  except  the  testimony  of 
one  person,  speaking  to  the  fact  of  his  being  employed  to  lay 
down  buoys  and  of  having  had  a  scuffle  with  some  Dutch  persons 
as  to  the  position  of  them,  and  excepting  the  depositions  of  two 


*  Those  who  hare  any  curiosity  to  in- 
quire into  the  rules  and  practice  of  the 
imperial  law,  and  the  reasonings  of  the 
civil  law  writers  on  this  subject,  will  find 
them  treated  of  by  Gail,  lib.  2.  ch  3.  De 
Consuetudine  et  Requisitis.  Some  of  his 
positions  are: — ''Quod  at  frequentiam 
actuum,  communis  est  opinio  duos  actu 
cum  lapsu  temporis  sufficere  ad  introdu- 
cendam  consuetudinem,  hoc  tamen  mo- 
deramine,  ut  procedat,  quando  boni  iUi 
actus  ita  sunt  notorii,  ut.verisimiliter  in 
populi  notitiam  veniant ;  alias  actus  duo 
non  sufficerent,  sed  tot  requiruntur  ut  ex 
lis  tacitiis  populi  consensus  colligi  possit. 
Sed  quid  de  actibus  eztrajudiciallbus  ? 
Breviter,  communis  opinio  tenet  non 
solum  actus  judiciales  sed  etiam  extra- 
judiciales  sufficere,  dummodo  tales  sint 
actus  ut  ex  iia  de  tacito  populi  consensu 
coDstare  possit.     Modo  ad  praxim  venia- 


mus,  qui  super  consuetudine  intcntionem 
suam  fundat,  is  eam  probare  debet,  quia 
consuetudo  facti  est,  et  facta  non  pne- 
sumuntur  nisi  probentur,  et  probare  cam 
debet  cum  suis  requisitis,  alias  succum- 
bet.  Proinde  testes  ad  probandam 
consuetudinem  producti,  de  bi^usmodi 
requisitis  cum  ratione  scientiffi  deponere 
debent ;  quia  non  sufficit  talem  extare 
consuetudinem,  sed  neccsse  est  dare 
rationem  scientise,  ut  puta  quia  Tidenmt 
ita  observari  in  similibus  casibus  et 
actibus,  idque  frequenter,  et  longo  tem- 
pore, public^,  prsesentibus  et  scientibus 
multis  personLs,  adeo  quod  inde  appareat 
intercessisse  consensum  populL  Praeterea 
testes  in  tempore  et  actuum  identitate 
conveniri  debent;  alias  si  de  diTersis 
actibus  dcponerent,  tamquam  singolares, 
fidem  non  facerent." 
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others  speaking  to  their  belief  only  without  assigning  any  reason 
of  fact,  there  is  a  total  silence :  there  are  no  tolls  but  for  the 
Barcum  lighthouse  ;  no  water-bailijGF,  no  court-rolls  of  any  water 
jurisdiction,  nothing  in  the  nature  of  perambulation,  no  sta- 
tionary officers  or  guardships.  But,  on  the  contrary,  there  is  a 
most  material  fact  arising,  that  the  Dutch  not  only  had  guard- 
ships  in  the  Groningen  Watt,  but  that  they  exercised  actual 
hostilities  there ;  certainly  this  exercise  of  hostility  is  not  con- 
clusive evidence  that  the  place  where  this  happened  was  not 
Prussian  territory;  because  it  might  be  an  irregularity  on  the 
part  of  the  Dutch,  and  the  subject  of  complaint  on  the  part  of 
Prussia;  but  as  far  as  it  appears  in  this  evidence,  it  stands  a 
naked  fact ;  it  does  not  appear  to  have  been  complained  of  as 
an  irregularity  or  encroachment  on  the  Prussian  territory,  and 
therefore  it  is  not  to  be  presumed  by  this  Court  that  it  is  so  to 
be  considered. 

On  this  evidence  then,  it  is  impossible  for  me  to  pronounce, 
that  these  captures  are  invalidated  by  being  actually  made  on 
Prussian  territory.  There  remains  the  other  question,  whether 
they  are  not  vitiated  by  the  capturing  ship  having  passed  over 
neutral  territory  to  accomplish  the  capture  ?  as  it  is  alleged  they 
passed  up  the  Western  Eems,  and  that  the  whole  of  that  is 
Prussian  territory.  I  have  already  intimated  some  doubts  that 
might  possibly  be  entertained  upon  the  present  evidence,  whether 
the  Western  Eems  is  to  be  deemed  at  all  times  and  in  all  parts 
of  it  clearly  Prussian  territory ;  but  supposing  it  to  be  so,  is  it  a 
violation  of  territory  to  have  committed  an  act  of  capture  after 
having  passed  over  this  territory  to  eflfect  it?  On  this  point 
there  are  some  observations  of  law,  and  some  of  fact,  that  appear 
not  unworthy  of  notice : — In  the  first  place,  the  place  of  capture 
is  accessible  by  other  passages,  not  asserted  to  be  neutral ;  it  is 
not  alleged  that  a  hostile  force  might  not  have  reached  these 
ships  by  another  route,  through  the  Lower  Zee,  or  other  com- 
munications :  it  is  not  to  be  said  that  they  were  so  enclosed  and 
protected  on  all  sides  by  neutral  territory,  that  you  could  not 
approach  them  without  passing  over  it.  In  the  next  place,  it 
is  not  the  case  of  an  internal  passage  into  the  heart  of  the  coun- 
try, into  the  Homegat,  if  I  may  adopt  their  own  term ;  it  is  a 
passage  over  an  external  portion  of  water,  which  you  may  pre- 
scribe for  as  territory,  but  not  as  inland  river,  or  as  part  of  the 
internal  territory ;  it  is  not  an  entrance  of  an  armed  force  up  an 
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inward  passage,  to  reach  an  enemy  lying  in  the  interior  of  the 
land.  Thirdly,  it  is  an  observation  of  law,  that  the  passage  of 
ships  over  territorial  portions  of  the  sea,  or  external  water,  is  a 
thing  less  guarded  than  the  passage  of  armies  over  land,  and  for 
obvious  reasons.  An  army^  in  the  strictest  state  of  discipline, 
can  hardly  pass  into  a  country  without  great  inconvenience  to 
the  inhabitants ;  roads  are  broken  up ;  the  price  of  provisions  is 
raised;  the  sick  are  quartered  on  individuals,  and  a  general 
uneasiness  and  terror  is  excited ;  but  the  passage  of  two  or  three 
vessels,  or  of  a  fleet  over  external  waters,  may  be  neither  felt 
nor  perceived.  For  this  reason,  the  act  of  inoffensively  passing 
over  such  portions  of  water,  without  any  violence  committed 
there,  is  not  considered  as  any  violation  of  territory  belonging 
to  a  neutral  state — ^permission  is  not  usually  required;  such 
waters  are  considered  as  the  common  thoroughfare  of  nations, 
though  they  may  be  so  far  territory,  as  that  any  actual  exercise 
of  hostility  is  prohibited  therein.  Fourthly,  it  is  to  be  observed, 
that  the  right  of  refusal  of  passage,  even  upon  land,  is  supposed 
to  depend  more  on  the  inconvenience  falling  on  the  neutral  state, 
than  on  any  injustice  committed  to  the  third  party,  who  is  to  be 
affected  by  the  permission.  Grotius  and  Yattel  both  agree  *  that 
it  is  no  ground  of  complaint,  nor  cause  of  war  against  the  inter- 
mediate neutral  state,  if  it  grants  passage  to  the  troops  of  a 
belligerent,  though  incpnvenience  may  ensue  to  the  state  beyond; 
the  ground  of  the  right  of  refusal  being  the  inconvenience  tiiat 
such  passages  bring  with  them  to  the  neutral  state  itself.  This 
being  the  general  state  of  the  fact  and  of  the  law,  it  would  be  a 
proposition  which  could  not  be  maiutained  in  a  full  universal 
extent,  that  the  passing  over  water,  claimed  as  neutral  territory, 
would  vitiate  any  ulterior  capture  made  on  a  third  party.  Sup- 
pose the  case  of  a  war  between  England  and  Kussia,  and  that  the 

1  «  On  est  aussi  tena  de  laisserxpasser  tr^-difficile  que  celui  d'nne  ann^  le  soit 
librement  par  lea  terres,  les  fleuvee  et  les  enti^roment ;  le  seal  danger  q^il  y  a  4  le- 
endrolts  de  la  mer  qui  puevent  nous  ap-  cevoir  chez  soi  une  arm^  poissante,  peat 
partenit,  ceux  qui  yeulent  aller  aillours  autoriser  k  lui  refuser  Ventre  du  paja" 
pour  des  justes  causes ;  ou  s*ils  Tont  tra-  Vatt  L  iii.  c  7,  a.  119-128.  (htjiios  does 
fiqueravecun  peuple61oigu6,  ous'ilsont  not  allow  the  right  of  reftuud  <m  tiiis 
enterpris  une  guerre  juste.*'—  Grot.  1.  ii.  c  ground,  but  points  out  the  precaudons  to 
2,  s.  18.  ''A  toutes  les  nations  ce  devoir  which  the  intermediate  state  may  resort : 
s*^tend,  auz  troupes  comme  aux  partieu-  — ''  £n  faisant  passage,  les  troupes,  pu- 
llers; mais  o*e6t  au  mattre  du  territoire  de  petites  bandes  s^pardea,  ou  sans  aimee, 
juger  si  le  passage  est  innocent,  et  il  est  ou  lui  demander  otagea.** 
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Soond  was  the  pass  in  question,  over  which  Denmark  claims 
and  exercises  imperial  rights,  on  stronger  grounds  than  can  be 
maintained  in  support  of  this  claim ;  or  suppose  a  war  between 
France  and  Russia,  and  the  Dardanelles  to  be  the  pass  in  ques- 
tion; or  suppose  any  two  powers  exercising  hostilities  in  the 
Mediterranean,  after  having  passed  through  the  Straits  of 
Gibraltar,  occupied  by  an  English  fortress  on  one  side,  and  by 
Tangier  on  the  other,  formerly  in  possession  of  this  country ; 
could  it  be  said  in  any  of  these  cases,  that  captures  made  beyond 
this  point  of  passage  over  neutral  water  territory,  would  be 
invalidated  on  any  principle  of  the  law  of  nations  ?  Where  a 
free  passage  is  generally  enjoyed,  notwithstanding  a  claim  of 
territory  may  exist  for  certain  purposes,  no  violation  of  territory 
is  committed,  if  the  party,  after  an  inoffensive  passage,  conducted 
in  the  usual  manner,  begins  an  act  of  hostility  in  open  ground. 
In  order  to  have  an  invalidating  effect,  it  must  at  least  be  either 
an  unpermitted  passage,  over  territory  where  permission  is  regu- 
larly requested ;  or  a  passage  under  a  permission  obtained  on 
false  representation  and  suggestions  of  the  purpose  designed.  In 
either  of  these  cases  there  might  be  an  original  misfeasance  and 
trespass,  that  travelled  throughout  and  contaminated  the  whole  ; 
but  if  nothing  of  this  sort  can  be  objected,  I  am  of  opinion,  that 
a  capture,  otherwise  legal,  is  in  no  degree  affected  by  a  passage 
over  territory,  in  itself  otherwise  legal  and  permitted. 

Having  before  said  that  this  act  of  capture  was  not  exercised 
on  neutral  territory,  as  far  as  I  am  enabled  to  judge  by  the 
present  evidence,  I  must  pronounce  that  no  sufficient  objections 
are  shown  against  the  validity  of  these  captures ;  and  that  the 
ships  must  be  adjudged  lawful  prize  to  the  captors,  being  bound 
to  Amsterdam  in  breach  of  the  blockade. 


No  proposition  is  better  esta-  although  it  is  doubtless  a  general 

blished  than  that  a  belligerent  is  rule  in  maritime   warfare    (save 

forbidden,  by  the  principles  of  in-  when  modified  by  treaty  or  con- 

temational  law,  to  exercise  hosti-  vention),  that  a  belligerent  has  a 

lities  within  the  territorial  juris-  right   to    seize    property   which 

diction  of  a  neutral  state.    Thus,  belongs  to  the  enemy,  or  which  is 
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of  a  hostile  character,  wherercr  it 
is  found,  an  exceptioii  to  that  rule 
has  been  long  since  established  in 
the  protection  agauist  capture 
afforded  bj  a  nentral  territory. 
See  Vrow  Anna  CafhertnOy  Mahts^ 
5  C.  Rob.  15,  16.  If  a  ci^>tnre 
be  really  made  within  neutral 
territory,  it  is  a  nullity,  and  the 
property  must  be  restored,  not- 
withstanding that  it  may  actually 
belong  to  the  enemy.  And  if  the 
captor  should  appear  to  hare  acted 
wilfully,  and  not  merely  throngh 
ignorance,  he  will  be  subject  to 
further  punishment.    Fb. 

The  law  upon  the  subject  is 
clear,  but  difficulties  often  arise 
as  in  the  principal  case,  in  deter- 
mining the  limits  of  the  neutral 
territory,  and  whether  the  capture 
or  other  hostile  act  took  place 
within  it 

As  is  laid  down  in  the  principal 
case,  the  territory  of  country  at  sea 
extends  about  three  miles  from  the 
shore,  as  that  has  been  considered 
to  be  out  of  the  reach  of  cannon- 
shot  ;  the  rule  being  founded  upon 
the  well-known  maxim,  "  terrse  do- 
minium finitur,  ubi  finitur  armo- 
rum  vis."  The  Anna,  La  Porte, 
3  C.  Rob.  385  c.  Any  capture  then 
made  at  sea  within.three  miles  from 
the  coast  of  a  neutral  country  will 
be  clearly  illegal. 

When  this  rule  was  laid  down, 
three  miles  seems  to  have  been 
the  extreme  limit  of  the  range  of 
warlike  projectiles :  it  has  since 
been  greatly  increased.  On  prin- 
ciple, therefore,  it  would  seem  to 
follow  that  there  should  be  a  pro- 
portionate extension  of  the  neutral 


territory  at  sea.  In  other  words, 
if  a  cannon  of  improTed  coDstme- 
ti<m  can  tiirow  a  ball  or  shell  fire 
miles  fix>m  the  shoro,  the  nentr^ 
territory  and  the  protectioQ  which 
it  affords  should  be  extended  at 
sea  to  tiie  same  distance  fixMn  the 
shore. 

Where  the  exact  measurement 
cannot  easily  be  obtained,  the 
Court  will  not  willingly  act  with  an 
unfiEkTourable  minuteness  towards 
a  neutral  state,  but  will  be  dis- 
posed to  calculate  the  distance  rery 
liberally  {The  Twee  Gebroeders, 
AlherU,  3  C.  Rob.  163),  and  will 
take  into  consideration  other  cir- 
cumstances favourable  to  the  claim 
of  the  territory  on  which  the  cap- 
ture was  effed;ed  being  neutral ; 
as,  for  instance,  when  the  place  in 
question  is  a  sand  covered  with 
water  only  on  the  flow  of  the  tide, 
and  immediately  connected  with 
the  land  of  the  neutral  territory, 
so  as  when  dry  to  be  considered  as 
making  part  of  it    Ih. 

The  right  of  territory  will  be 
reckoned  from  islands  which  are 
appendages  of  the  coast,  and  not 
merely  from  the  mainland.  Thus, 
in  the  case  of  The  Anna,  La  Porte, 
5  C.  Rob.  373,  it  appeared  that 
there  were  a  number  of  little  mud 
islands  composed  of  earth  and  trees 
drifted  down  by  the  river  Mis- 
sissippi, and  which  formed  a  kind 
of  portico  to  the  mainland.  The 
capture  in  question  took  place 
within  three  miles  of  these  islands, 
but  beyond  that  distance  from  the 
mainland.  It  was  contended  that 
such  islands  were  not  to  be  consi- 
dered as  any  part  of  the  territory 
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of  America ;  that  they  were  a  sort 
of  "no  man's  land,"  not  of  con- 
sistency enough  to  support  the 
purposes  of  life,  uninhabited,  and 
resorted  to  only  for  shooting  and 
taking  birds'-nests.  It  was  also 
argued  that  the  line  of  territory 
was  to  be  taken  only  fix)m  the 
Balise — a  fort  raised  on  made  land 
by  the  former  Spanish  possessors. 
Lord  Stowelly  however,  held  that 
the  protection  of  territory  was  to 
be  reckoned  from  those  islands. 
"They  are,"  he  observed,  "the 
natural  appendages  of  the  coast 
on  which  they  border,  and  from 
which,  indeed,  they  are  formed. 
Their  elements  are  derived  imme- 
diately from  the  territory,  and  on 
the  principle  of  alluvium  and  in- 
crement, on  which  so  much  is  to 
be  found  in  the  books  of  law, 
Quod  vis  fluminis  de  tuo  prsedio 
detraxerit,  et  vicino  praedio  attu- 
lerit,  palam  tuum  remanet  (Inst. 
Lib.  ii.Tit.  1,  §  21),  even  if  it  had 
been  carried  over  to  an  adjoin- 
ing territory.  Consider  what  the 
consequence  would  be  if  lands  of 
this  description  were  not  consi-* 
dered  as  appendant  to  the  main- 
land, and  as  comprised  within  the 
bounds  of  territory.  If  they  do 
not  belong  to  the  United  States  of 
America,  any  other  power  might 
occupy  them  ;  they  might  be  em- 
banked and  fortified.  What  a 
thorn  would  this  be  in  the  side  of 
America !  It  is  physically  pos- 
sible at  least  that  they  might  be 
so  occupied  by  European  nations, 
and  then  the  command  of  the  river 
would  be  no  longer  in  America, 
but  in  such  settlements.  The  pos- 


sibility of  such  a  consequence  is 
enough  to  expose  the  fallacy  of 
any  arguments  that  are  addressed 
to  show  that  these  islands  are  not 
to  be  considered  as  part  of  the 
territory  of  America.  Whether 
they  are  composed  of  earth  or 
solid  rock,  will  not  vary  the  right 
of  dominion,  for  the  right  of  do- 
minion does  not  depend  upon  the 
texture  of  the  soil." 

The  maritime  territory  of  every 
state,  moreover,  extends  to  the 
ports,  harbours,  bays,  mouths  of 
rivers,  and  adjacent  parts  of  the 
sea  enclosed  by  headlands,  belong- 
ing to  the  same  state.  Wheaton, 
Intemat.  Law,  §  177,  8th  ed. 

The  exclusive  territorial  juris- 
diction of  the  British  Crown  over 
the  inclosed  parts  of  the  sea  along 
the  coasts  of  the  island  of  Great 
Britain,  has  immemorially  extend- 
ed to  those  bays  called  the  King's 
Chambers ;  that  is,  portions  of  the 
sea  cut  oflp  by  lines  drawn  from 
one  promontory  to  another^  A 
similar  jurisdiction  is  also  asserted 
by  the  United  States  over  the 
Delaware  Bay,  and  other  bays  and 
estuaries  forming  portions  of  their 
territory.  It  appears  from  Sir 
Leoline  Jenkins,  that  both  in  the 
reigns  of  James  I.  and  Charles  II. 
the  security  of  British  commerce 
was  provided  for  by  express  pro- 
hibitions against  the  roving  or 
hovering  of  foreign  ships  of  war 
so  near  the  neutral  coasts  and 
harbours  of  Great  Britain  as  to 
disturb  or  threaten  vessels  home- 
ward or  outward  bound ;  and  that 
captures  by  such  foreign  cruisers, 
even   of  their   enemies'   vessels. 
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would  be  restored  by  the  Court 
of  Admiralty,  if  made  wjthin  the 
King's  Chambers.  So,  also,  the 
British  "Hovering  Act^"  passed 
in  1786  (9  Geo.  IL  cap.  35),  as- 
sumes, for  certun  revenue  pur- 
poses, a  jurisdiction  of  four  leagues 
flrom  the  coasts,  by  prohibiting 
foreign  goods  to  be  transshipped 
within  that  distance,  vrithout  pay- 
ment of  duties.  A  similar  provi- 
sion is  contained  in  the  revenue 
laws  of  the  United  States ;  and 
both  these  provisions  have  been 
declared,  by  judicial  authority  in 
each  country,  to  be  consistent  with 
the  law  and  usages  of  nations. 
Ih.  179  ;  and  see  Life  and  Works 
of  Sir  Leolme  Jenkins^  vol.  ii.  pp. 
727,  728,  780. 

Again,  the  straits  and  sounds, 
bounded  on  both  sides  by  the  ter- 
ritory of  the  same  state,  and  so 
narrow  as  to  be  commanded  by 
cannon-shot  from  both  shores,  and 
communicating  from  one  sea  to 
another,  will  by  the  usages  of  in- 
ternational law  be  considered  as 
belonging  to  the  maritime  terri- 
tory of  such  state.  lb.  ss.  181, 188, 
190. 

In  the  sea  out  of  cannon-shot, 
as  is  laid  down  in  the  principal 
case,  universal  use  is  presumed, 
though  by  legal  possibility  this 
presumption  may  be  rebutted  by 
proof  of  the  existence  of  a  peculiar 
property  excluding  the  universal 
or  common  use.  Anfey  p.  737. 

Inland  lakes  and  seas  entirely 
enclosed  within  the  limits  of  a 
state,  are  considered  part  of  its 
territory.  Wheaton,  Intemat.  Law, 
s.  182,  8th  ed. 


With  regard  to  rivers,  where  ihe 
land  on  both  banks  belongs  to  the 
same  state,  they  clearly  form  part 
of  its  territory,  from  their  sources 
to  their  mouths,  including  the  bays 
or  estuaries  formed  by  their  junc- 
tion with  the  sea.  lb.  s.  192 ;  and 
see  The  Anna,  La  Ports,  5  C.  Bob. 
385. 

In  rivers  flowing  through  oon- 
terminous  states,  as  is  laid  down 
in  the  principal  case,  a  common 
use  to  the  different  states  is  pre- 
sumed. Ante,  p.  787.  The  boun- 
dary, however,  between  the  two 
states  being  the  medium  fihtm,  or 
the  middle  of  the  channel.  Wheat. 
International  Law,  s.  192,  8th  ed. 

This  common  use  may,  however, 
be  rebutted  by  proof  of  a  pecu- 
liar property.  "  The  banks  on  one 
side,"  observed  by  Sir  WtHiam 
Scott  in  the  principal  case,  "may 
have  been  first  settled,  by  which 
,  the  possession  and  property  may 
have  been  acquired,  or  cessions 
may  have  taken  place  upon  con- 
quests, or  other  events."  AhUb, 
p.  737. . 

The  proof,  however,  of  this  pe- 
culiar property  must  be  clear,  for, 
adds  the  learned  Judge,  "  the  ge- 
neral presumption  certainly  bears 
strongly  against  such  exclusive 
rights,  and  the  title  is  a  matter 
to  be  established  on  the  part  of 
those  claiming  under  it,  in  the 
same  manner  as  all  other  1^1 
demands  are  to  be  substantiated, 
by  clear  and  competent  evidence." 
Ante,  p.  737. 

Having  briefly  noticed  what  will 
be  considered  as  coming  within 
the  maritime  territory  of  a  state, 
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we  may  again  observe  that  any 
capture  on  the  part  of  a  belligerent 
eflTected  at  a  place  clearly  within 
the  limits  of  such  territory  will  be 
illegal. 

Moreover,  a  capture  made  by 
the  commander  of  a  vessel  sta- 
tioned within  neutral  limits,  of 
another  vessel  lying  beyond  its 
limits,  will  be  invalid.  Thus,  where 
an  English  ship  of  war  lying  in  the 
Eastern  Eems,  a  neutral  territory 
belonging  to  Prussia,  sent  out 
armed  boats  by  which  she  captured 
certain  Dutch  ships  beyond  the 
limits  of  such  territory,  it  was 
held  by  Sir  William  Scott  that  the 
capture  could  not  be  maintained, 
and  accordingly  he  directed  the 
vessels  to  be  restored.  "It  is 
said,'*  observed  the  learned  Judge, 
"  that  the  ship  was  in  all  respects 
observant  of  the  peace  of  the  neu- 
tral territory  ;  that  nothing  was 
done  by  her  which  could  affect  the 
right  of  territory,  or  from  which 
any  inconvenience  could  arise  to 
the  country,  within  whose  limits 
she  was  lying ;  inasmuch  as  the 
hostile  force  which  she  employed 
was  applied  to  the  captured  vessel 
^m^  ew/ of  the  territory.  But  that 
is  a  doctrine  that  goes  a  great 
deal  too  far  ;  I  am  of  opinion  that 
no  use  of  a  neutral  territory,  for 
the  purposes  of  war,  is  to  be  per- 
mitted ;  I  do  not  say  remote  uses, 
such  as  procuring  provisions  and 
refreshments,  and  acts  of  that 
nature  which  the  law  of  nations 
universally  tolerates  ;  but  that  no 
proximate  acts  of  war  are  in  any 
manner  to  be  allowed  to  originate 
on  neutral  grounds ;  and  I  cannot 


but  think  that  such  an  act  as  this, 
that  a  ship  should  station  herself 
on  a  neutral  territory,  and  send 
out  her  boats  on  hostile  enter- 
prises, is  an  act  of  hostility  much 
too  immediate  to  be  permitted : 
for,  suppose  that  even  a  direct 
hostile  use  should  be  required  to 
bring  it  within  the  prohibition  of 
the  law  of  nations,  nobody  will  say 
that  the  act  of  sending  out  boats 
to  efifect  a  capture,  is  not  itself  an 
act  directly  hostile, — ^not  complete, 
indeed,  but  inchoate  and  clothed 
with  all  the  character  of  hostility. 
If  this  could  be  defended,  it  might 
as  well  be  said  that  a  ship  lying  in 
a  neutral  station  might  fire  shot 
on  a  vessel  lying  out  of  the  neu- 
tral territory ;  the  injury  in  that 
case  would  not  be  consummated 
nor  received  on  neutral  ground; 
but  no  one  would  say  that  such  an 
act  would  not  be  a  hostile  act, 
immediately  commenced  within  the 
neutral  territory.  And  what  does 
it  signify  to  the  nature  of  the  act, 
considered  for  the  present  pur- 
pose, whether  I  send  out  a  cannon- 
shot  which  shall  compel  the  sub- 
mission of  a  vessel  lying  at  two 
miles'  distance,  or  whether  I  send 
out  a  boat  armed  and  manned  to 
effect  the  very  same  thing  at  the 
same  distance?  It  is  in  both 
cases  the  direct  act  of  the  vessel 
lying  in  neutral  ground ;  the  act 
of  hostility  actually  begins,  in  the 
latter  case,  with  the  launching  and 
manning  and  arming  the  boat  that 
is  sent  out  on  such  an  errand  of 
force. 

"  If  it  were  necessary,  therefore, 
to  prove  that  a  direct  and  imme- 
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diaU  act  of  hostility  had  been 
committed,  I  should  be  disposed 
to  hold  that  it  was  sufficiently 
made  out  by  the  iacta  of  this  case. 
Bat  direct  hostility  appears  not  to 
be  necessary ;  for  whatever  has  an 
immediate  connection  with  it  is  for- 
bidden :  yon  cannot,  without  leave, 
cany  prisoners  or  booty  into  a  neu- 
tral territory,  there  to  be  detained, 
bfiecause  such  an  act  is  an  immediate 
continuation  of  hostility.  In  the 
same  manner,  an  act  of  hostility  is 
not  to  take  its  commencement  on 
neutral  ground.  It  is  not  sufficient 
to  say  it  is  not  completed  there — 
you  are  not  to  take  any  measure 
there  that  shall  lead  to  immediate 
violence;  you  are  not  to  avail  your- 
self of  a  station  on  a  neutral  terri- 
tory, making,  as  it  were,  a  vantage 
ground  of  the  neutral  country— a 
country  which  is  to  carry  itself 
with  perfect  equality  between  both 
belligerents,  giving  neither  the  one 
nor  the  other  any  advantage.  Many 
instances  have  occurred  in  which 
such  an  irregular  use  of  a  neutral 
country  has  been  warmly  resented, 
and  some  during  the  present  war ; 
the  practice  which  has  been  tole- 
rated in  the  Northen  States  of 
Europe,  of  permitting  French  pri- 
vateers to  make  stations  of  their 
ports  and  to  sally  out  to  capture 
British  vessels  in  that  neighbour- 
hood, is  of  that  number ;  and  yet 
even  that  practice,  unfriendly  and 
noxious  as  it  is,  is  less  than  that 
complained  of  in  the  present  in- 
stance ,•  for  here  the  ship,  without 
sallying  out  at  all,  is  to  commit  the 
hostile  act.  Every  government  is 
perfectly  justified  in  interposing 


to  discourage  the  commencement 
of  such  a  practice ;  for  the  incon- 
venience to  which  the  neutral  ter- 
ritory will  be  exposed  is  obvious ; 
if  the  respect  due  to  it  is  violated 
by  one  party,  it  will  soon  provoke 
a  similar  treatment  from  the  other 
also;  till,  instead  of  neutral  ground, 
it  will  soon  become  the  theatre  of 
war."  Twee  Oebraeders,  AJbertSj 
B  C.  Eob.  162. 

In  a  subsequent  case  Sir  William 
Scott  said  ^*  Captors  must  under- 
stand that  they  are  not  to  station 
themselves  in  the  mouth  of  a 
neutral  river  for  the  purpose  of 
exercising  the  rights  of  war  fix>m 
that  river,  much  l^s  in  the  very 
river  itsel£  .  .  .  The  captors  ap- 
pear by  their  own  description  to 
have  been  standifig  off  and  on,  ob- 
taining information  at  the  Balise, 
overhauling  vessels  in  their  course 
down  the  river  (Mississippi),  and 
making  the  river  as  much  sub- 
servient to  the  purposes  of  war,  as 
if  it  had  been  a  river  of  their  own 
country.  This  is  an  inconvenience 
which  the  States  of  America  are 
called  upon  to  resist,  and  which 
the  Court  of  Admiralty  is  bound 
on  every  principle  to  discourage 
and  correct."  The  Anna,  La  Porte, 
5  C.  Eob.  385,  e. 

But^  although  the  practice  of 
making  a  neutral  harbour  an 
habitual  station  for  captures  was 
strongly  reprobated  by  Sir  WUHcm 
Scott,  he  has  nevertheless  laid  it 
down  as  his  opinion  that "  if  whilst 
a  privateer  is  accidentally  lying 
in  a  neutral  harbour  she  sees  an 
enemy  approaching,  she  may  go 
out  and  capture,  without  any  vio- 
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lation  of  the  peace  or  immunity  of 
the  neutral  port,  provided  that  be 
done  beyond  the  limits  of  the 
port,"  Vrow  Anna  Catherina^ 
Mahts,  5  0.  E.  15,  18. 

It  has  been  contended  that  the 
act  of  capture  is  to  be  carried  to 
the  commencement  of  the  pursuit, 
and  that  if  a  contest  begins  be- 
fore, it  is  lawful  for  a  belligerent 
cruizer  to  follow,  and  to  seize  his 
prize  within  the  territory  of  a 
neutral  state.  And  Bynkershoek 
has  been  cited  as  an  authority 
upon  this  point,  who  after  a  dis- 
cussion of  some  length,  with  some 
qualifications,  arrived  at  this  re- 
sult : — "  Uno  verbo,  territorium 
communis  amici  valet  ad  prohiben- 
dam  vim  quae  ibi  inchoatur,  non 
valet  ad  inhibendam,  quse  extra 
territorium  inchoata,  dum  fervet 
opus,  in  ipso  territorio  continua- 
tnr."  Qu.  Jur.  Pub.  p.  66.'  In 
The  Anna,  La  Porte,  5  0.  Rob. 
373,  385,  where  the  capture  of 
the  vessel  after  a  chase,  had  been 
effected  at  the  mouth  of  the  river 
Mississippi,  Sir  TF".  Scott,  in  refer- 
ence to  the  authority  of  Bynker- 
shoek upon  this  point,  observes, 
"  True  it  is  that  that  great  man 
does  intimate  an  opinion  of  his 
own  to  that  effect ;  but  with  many 
qualifications,  and  as  an  opinion, 
which  he  did  not  find  to  have  been 
adopted  by  any  other  writers.  I 
confess  I  should  have  been  inclined 
to  have  gone  along  with  him  to 
this  extent,  that  if  a  cruiser,  which 
had  before  acted  in  a  manner  en- 
tirely unexceptionable,  and  free 
from  all  violation  of  territory,  had 
summoned  a  vessel  to  submit  to 


examination  and  search,  and  that 
vessel  had  fled  to  such  places  as 
these,  entirely  uninhabited,  and 
the  cruiser  had  without  injury  or 
annoyance  to  toy  person  whatever, 
quietly  taken  possession  of  his 
prey,  it  would  be  stretching  the 
point  too  hardly  against  the  captor 
to  say  that  on  this  account  only 
it  should  be  held  an  illegal  cap- 
ture. If  nothing  objectionable 
had  appeared  in  the  conduct  of 
the  captors  before,  the  mere  fol- 
lowing to  such  a  place  as  this  is, 
would,  I  think,  not  invalidate  a 
seizure  otherwise  just  and  lawful." 
It  was  decided  in  the  principal 
case  that  where  a  free  passage 
over  a  portion  of  the  sea  is  gene- 
rally enjoyed,  notwithstanding  a 
claim  of  territory  may  exist  for 
certain  purposes,  no  violation  of 
territory  is  committed,  if  a  party 
after  an  inoffensive  passage  over 
the  water,  conducted  in  the  usual 
manner,  begins  an  act  of  hostility 
and  effects  a  capture,  beyond  the 
neutral  territory.  "  Suppose,"  said 
the  learned  Judge,  "  the  case  of  a  • 
war  between  England  and  Russia, 
and  that  the  Sound  were  the  pass 
in  question,  over  which  Denmark 
claims  and  exercises  imperial  rights 
on  stronger  grounds  than  can  be 
maintained  in  support  of  this 
claim ;  or  suppose  a  war  between 
France  and  Russia,  and  the  Dar- 
danelles to  be  the  pass  in  question ; 
or  suppose  any  two  powers  exer- 
cising hostilities  in  the  Mediter- 
ranean, after  having  passed  through 
the  Straits  of  Gibraltar,  occupied 
by  an  English  fortress  on  the  one 
side,  and  by  Tangier  in  the  other, 
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formerly  in  posBession  of  this 
country ;  could  it  be  said  in  any 
of  these  cases,  that  captures  made 
beyond  this  point  of  passage  oyer 
neutral  water  territory,  would  be 
.  inralidated  on  any  principle  of  the 
lawofnations.**  Ante,  f.  BBS.  The 
capture,  howeyer,  might  be  inyali- 
dated  by  an  unpermitted  passage 
oyer  territory  where  permission  is 
r^ularly  requested,  or  a  passage 
under  a  permission  obtained  on 
false  representation,  and  sugges- 
tions of  the  purpose  Resigned,  lb. 
634. 

A  claim  for  the  restitution  of 
property,  captured  by  a  belligerent 
from  the  enemy,  upon  the  sugges- 
ti(m  that  the  capture  was  effected 
within  the  limits  of  neuttal  terri- 
tory, cannot  be  set  up  by  an  indi- 
yidual  claimant  as  the  owner  of 
the  property,  but  it  must  proceed 
from  the  goyemment,  whose  terri- 
tory is  asserted  to  haye  been  yio- 
lated.  Eirwco,  3  C.  Rob.  162,  n. ; 
and  see  La  Puriasima  Conception, 
6  C.  Bob.  45,  47  ;  The  DiHgenHa, 
#  1  Dods.  413 ;  The  Eliza  Ann  and 
others,  1  Dods.  245. 

But  in  order  to  giye  effect  to  a 
claim  of  this  kind,  it  must  be 
shown  that  the  party  making  it 
was  then  in  a  state  of  dear  and 
indisputable  neutrality.  If  he  has 
shown  more  fayour  to  one  side 
than  to  the  other,  if  he  has  ex- 
cluded the  ships  of  one  of  the 
beUigerents  from  his  ports,  and 
hospitably  receiyed  those  of  the 
other,  he  cannot  be  considered  as 
acting  with  the  necessary  impar- 
tialiiy.  A  country  showing  such 
an  inyidious  distinction  is  not  en- 


titled to  claim  in  the  character  iA 
a  neutral  state.  The  high  [Nriyi- 
leges  of  a  neutral  are  forfeited  by 
the  abandonment  of  that  perfect 
indifference  between  the  oontend- 
ing  powers  in  which  the  essence 
of  neutrality  consists.  7^  Elka 
Ann,  1  Dods.  Adm.  Rep.  244, 245. 

Where  the  captore  has  be^ 
made  when  the  situi^on  of  the 
yeasel  captured  was  too  dubious  to 
affect  the  parties  with  any  intai- 
tiomd  yiolation  of  neutral  rights, 
or  has  arisen  from  misapprehen- 
sion and  mistake,  the  restitution 
will  be  ordered  wiUiout  making 
the  captors  pay  costs  or  damages. 
{The  Twee  Gebroeders,  Alberie,  3 
C.  R.  162,  166.)  Where,  how- 
eyer,  Uaere  has  been  a  cleM  vio- 
lation of  neutral  territoiy,  and 
d  fortiori,  if  there  has  been  mis- 
conduct on  the  part  of  the  c^ 
tors,  as  by  their  making  the  sei- 
zure without  sufficient  grounds, 
or  bringing  the  prize  to  England 
when  they  might  haye  obtained 
an  adjudication  at  a  Court  nearar 
the  scene  of  action,  the  captors 
will  be  decreed  to  pay  coats  and 
damages.  lb, ;  The  Afma,  La 
Porte,  5  0.  R.  373,  385,  h. 

In  certain  cases,  where  the  neu- 
tral state  does  not  obtain  redress 
for  a  capture  effect^  by  one  of 
the  belligerents  within  its  tern- 
tory,  it  may  be  bound  to  make 
compensation  to  the  otfa^  bellige- 
rent whose  property  has  be^  so 
captured. 

It  has,  howeyer,  been  recently 
assumed  or  laid  down  that  the 
neutral  stat^  wiU  be  released  from 
all  responsibility  on  acooant  of 
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any  capture  which  takes  place 
within  its  territory,  where  the 
commander  of  the  captured  yessel 
has  resort  to  force,  without  in  the 
first  instance  demanding  the  pro- 
tection of  the  neutral  state.  Thus, 
in  a  Taluable  note  to  Wheaton's 
International  Law,  p.  493,  6th  ed., 
it  is  said  that  ^*  a  case  of  violation 
of  neutral  territory  occurred  in 
the  destruction,  in  the  harbour  of 
Fayal,  in  September,  1814,  of  the 
American  privateer  *  General  Arm- 
strong,'  by  an  English  squadron, 
Eeclamations,  founded  on  it,  were 
made  against  the  goyemment  of 
Portugal,  which  were,  by  the  2nd 
Article  of  the  Treaty  of  26th 
February,  1851  (Treaties  of  the 
United  States,  1854,  p.  22),  agreed 
to  be  submitted  to  the  arbitration 
of  a  sovereign,  potentate,  or  chief 
of  some  nation  in  amity  with  both 
the  high  contracting  parties.  Un- 
der this  provision  Louis  Napoleon, 
the  President  of  the  French  Re- 
public, was  selected  as  arbitrator. 
There  is  some  discrepancy  between 
the  American  statement  and  the 
summary  of  facts  on  which  the 
award  proceeds.  The  Prince  Pre- 
sident, however,  in  pronouncing 
that  no  indemnity  was  due  from 
Portugal,  does  not  deny  the  re- 
sponsibility of  a  neutral  to  make 
compensation  to  a  belligerent, 
whose  property  has  been  captured 
or  destroyed  within  its  jurisdic- 
tional limits  by  the  opposing  bel- 
ligerent ;  but  he  bases  his  deci- 
sion on  the  assumed  fact  that  the 
American  commander  had  not  ap- 
plied from  the  beginning  for  the 
intervention  of  the  neutral  sove- 


reign ;  that  by  having  recourse  to 
arms,  to  repel  an  unjust  aggres- 
sion of  which  he  pretended  to  be 
the  object^  he  had  himself  failed 
to  respect  the  neutrality  of  the 
territory  of  the  foreign  sovereign, 
and  had  thereby  released  that 
sovereign  from  the  obligation  to 
afford  him  protection  by  any  other 
means  than  that  of  pacific  inter- 
vention ;  and  that  the  Poituguese 
government  could  not  be  held  re- 
sponsible for  the  result  of  the'col- 
lision  whidi  took  place,  in  con* 
tempt  of  its  rights  of  sovereigniy, 
and  in  violation  of  the  neutrality 
of  its  territory,  and  without  the 
local  officers  being  required,  in 
proper  time,  to  grant  the  necessary 
aid  and  protection.'*  See  Cong. 
Doc.  32  ;  Cong.  1st  Sess.  H.  Rep. 
Ex.  Doc.  No.  53 ;  32  Cong.  2 
Sess.  Senate  Ex.  Doc.  No.  24. 

Although,  as  we  have  before 
seen,  no  captures  can  be  made 
within  neutral  territories,  it  is  laid 
down  by  an  able  author  "that  there 
is  no  authority  in  neutral  states  to 
release  the  goods  or  vessels  of  a* 
friend  when  they  are  brought  to 
her  ports  by  that  friend's  anta- 
'gonist  in  war.  And  that  it  is  the 
duty  of  neutrals  to  abstain  from 
all  interference  whatever,  except 
in  those  cases  where  special  treaty 
intervenes.  And  in  these  latter 
cases  a  deviation  from  the  strict 
principle  of  equal  treatment  is 
allowed  without  an  abandonment 
of  neutrality.  Manning's  Law  of 
Nations,  387. 

Formerly,  by  the  regulations  of 
most  States,  captors  were  not  al- 
lowed to  take  their  prizes  into 
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any  ports  but  those  of  their  own 
States.  Ih.  But  many  special 
treaties  are  mentioned  by  Man- 
ning, in  which  the  common  rule 
of  non-interference  is  altered.  Ih. 
p.  388. 

It  is  of  course  competent  to 
neutrals  to  forbid  the  belligerents 
carrying  prizes  into  their  ports. 
And  this  was  done  by  the  Govern- 
ments of  Great  Britain,  France, 
and  Spain  at  the  commencement 
of  hostilities  between  the  Northern 
andSouthem portions  of  the  United 


States.    Kent's  International  Law, 
by  Abdy,  p.  337. 

In  order  to  prevent  hostilities 
between  belligerents  resorting  to 
the  same  neutral  port^  it  has  been 
usual  with  many  neutral  States  to 
issue  r^ulations  that  when  a  ship 
belonging  to  one  of  the  belligerents 
has  left  a  neutral  port,  no  vessel 
belonging  to  the  other  belligerent 
shall  be  allowed  to  leave  that  port 
till  after  an  interval  of  twenty-four 
hours.  Manning's  Law  of  Nations^ 
386. 
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THE  MARIA,  Paulsen,  Master.* 


June  11,  1799. 

[reported  1  C.  ROB.  340.] 

RiOHT  OF  Visitation  and  Seabch.] — A  vessel  sailing  under  con- 
voy of  an  armed  shipj  for  the  purpose  of  resisting  visitation  and 
search,  condemned* 

This  was  the  leading  case  of  a  fleet  of  Swedisli  merchantmen, 
carrying  pitch,  tar,  hemp,  deals,  and  iron,  to  several  ports  of 
France,  Portugal,  and  the  Mediterranean,  and  taken,  January, 
1798,  sailing  under  a  convoy  of  a  ship  of  war,  and  proceeded 
against  for  resistance  of  visitation  and  search  by  British  cruisers. 

In  December,  1797,  this  case  coming  on  to  be  argued  on  the 
original  evidence,  the  Court  directed  further  information  to  be 
given  by  both  parties,  respecting  the  precise  acts  that  took  place 
at  the  time  of  capture,  the  instructions  under  which  the  convoyed 
ships  were  sailing,  and  also  the  instructions  to  the  Swedish 
frigate. 

On  a  subsequent  day,  this  information  being  procured,  it  was 
argued  at  much  length. 

On  the  part  of  the  captors,  the  King's  Advocate  and  Arnold,  in 
substance,  contended,  if  the  case*of  the  shi§  and  cargo  were  to  be 
considered  singly,  and  separated  from  the  principal  question  of 
convoy,  there  are  many  circumstances  attending  it  of  a  very 
noxious  aspect.  It  was  going  on  an  asserted  destination  to  Genoa, 
at  a  time  when  that  port  was  become  almost  a  hostile  port,  by  its 
subserviency  to  all  the  purposes  of  the  French  marine,  whilst 
oar  ships  and  cruiserd  were  absolutely  excluded.  It  was  going 
under  the  certificate  of  the  French  consul,  in  compliance  with  the 
unjust  decree  of  the  French  government,'  and  the  articles  of 

*  Affirmed    on    appeal,    July   2ml,         *  Decree  18th  January,  1797  :—"  L'^ 
1802.  tat  dee  naviree  en  ce  qui  concerne  leur 
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which  the  cargo  consisted  were  articles  of  a  contraband  nature. 
It  is  true  they  are  such  articles  as  the  Swedes  are  now  permitted 
to  carry  in  time  of  war,  under  certain  circumstances,  but  only 
mider  a  strict  obserrance  of  good  faith,  a  conduct  i>erfectly 
neutral,  and  in  all  cases  subject  to  a  right  of  pre-emption  on  the 
part  of  a  belligerent  nation.  And  £Arther,  the  truth  of  this 
asserted  destination  to  Genoa  is  exposed  to  great  suspicion  from 
the  discretionary  power  with  which  the  master  was  entrusted,  of 
going  elsewhere. 

These  are  circumstances  unfavourable  in  themselves ;  but  they 
assume  a  more  distinct  hostile  character  from  the  circumstance  of 
being  taken  sailing  under  the  protection  of  an  armed  force,  and 
associated  for  the  purpose  of  resisting  visitation  and  search  from 
the  cruisers  of  this  country.  The  act  of  resistance  to  ihe  lawful 
rights  of  search,  is  the  ground  on  which  it  is  principally  contended 
that  this  case  is  subject  to  confiscation.  For  although  this  fact 
may  receive  colour  and  complexion  of  a  more  hostile  nature  from 
other  circumstances,  it  is  alone  sufficient  to  incur  the  penalty  of 
confiscation.  The  right  of  visitation  and  search  in  time  of  war, 
even  in  the  most  innoxious  cases,  is  an  established  right  of  belli- 
gerent powers,  acknowledged  and  referred  to  in  the  treaties  of  the 
states  of  Europe.  It  is  admitted  by  all  speculative  writers  on  the 
laws  of  nations.  Bynkershoek  expressly  admits  it  in  these  words : 
''  Velim  animadvertas,  eatenus  utique  licitum  esse  amicam  tuwem 
sistere^  ut  non  ex  faUaci  forte  aplmtri,  sed  ex  ipsis  instrumenHs  in 
navi  repertis  consteU  navem  amicam  esse.'' — Lib.  i.  ch.  14.  And 
Vattel,  lib.  iii.  §  114,  acknowledges  the  penalty  attending  the  con- 
travention of  this  right  by  neutral  ships  to  be  confiscation.  Even 
in  cases  where  it  is  possible  this  right  may  be  wrongfnUy  exercised 
by  cruisers,  resistance  is  not  the  legal  remedy,  as  there  is  a 
regular  and  effectual  ipmedy,  provided  by  all  the  maritime  codes 
of  Europe,  in  the  responsibility  which  cruisers  lie  under  to  make 
compensation  for  any  injurious  exercise  of  their  right  in  costs 

quality  de  neutre  on  d'ennemi  sera  d6-  pendiz,  page  155,  where  the  i^eader  will 

termm6  par  leor  cargaison;   en  consi-  see  the  late  regulations  of  the  Freneh 

qnence  tout  b&timent  trour^  en  mer,  goyemment  in  matters  of  prizes, 

ohaig^  en  tout  ou  en  partie  de  marchan-  In  consequence  of  this  decree,  aU  neu* 

discs  proyenant  d*Angleterre  ou  de  ses  trals  were  required  to  take  a  certificate 

possessions,  sera  d<clar4  de  bonne  prise,  from  the  French  consuls,  that  their  goods 

quel  que  soit  le  propritftaire  de  ces  denr6es  were  not  of  British  produce  or  mannfoc- 

on  marohandises."     See  Atoheson's  Re-  ture. 
port  of  a  oaae  in  the  Kinjf  a  Bench,  Ap> 
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and  damages.  These  principles  being  admitted,  as  they  Were 
indeed  admitted  in  the  former  hearing,  it  becomes  a  question  of 
fact,  whether  there  was  that  hostile  resistance  that  will  subject 
the  parties  to  the  penalty  of  confiscation.  On  this  point  it  is  sub- 
mitted that  the  instructions  of  the  Swedish  goyemment  to  the 
commander  of  this  convoy*  lay  upon  him  as  a  positive  injunction 
to  prevent  search  by  all  possible  means,  and  ^*  that  violence  must 
be  opposed  by  violence."  These  are  carried  into  execution  by 
the^Mdling  orders,*  which  forbade  their  merchantmen  "  to  submit 
to  search ;  but  if  any  boat  attempted  to  come  alongside,  to  sheer 
off  from  them."  It  is  still  further  carried  into  effect  by  all  that 
passed  at  the  time ;  and  more  especially  by  the  act  of  forcibly 
removing  an  officer  who  had  taken  possession  of  one  ship,  and 
carrying  him  on  board  the  frigate.  And  it  is  again  confirmed  by 
the  regret  which  the  commander  expressed  that  he  had  not  fired, 
protesting  "  that  if  the  ships  had  not  been  seized  at  night  he 
would  have  resisted.*' 

For  the  claimants^  Latvrence  and  Swahey. — The  original  im- 
portance of  this  question,  great  as  it  undoubtedly  was,  has  been 
very  materially  increased  by  the  manner  in  which  it  has  been 
brought  on. 

The  claimants  have  reason  to  complain  that  everything  has 
been  brought  forward  ex  parte  by  the  captors.  The  instructions 
of  the  Swedish  commander  are  produced  in  an  unauthenticated 
form,  and  introduced  only  under  a  note  from  the  imder-secretary 
of  state.    It  is  not  proved  that  they  were  the  whole  of  the  instruc- 

^  Insinietions  to  the  commander : —  colonel  1%  in  case  such  thing  should  be 

'*  In  case  the  lieutenant-colonel  should  insisted  on,  and  that  remonstrances  could 

meet  with  any  ships  of  war  of  other  not  be  amicably  made,  and  that,  notwith- 

nations,  one  or  more  of  any  fleet  whatever,  standing  your  amicable  deportment,  the 

then  the  lieutenant-colonel  is  to  treat  merchant   ships   shall   be  nevertheless 

them  with  all  possible  friendship,  and  violently  attacked,  then  violence  must  be 

not  give  any  occasion  of  enmity ;  but  if  opposed  against  violence. '*j 

you  meet  with  any  foreign  armed  vessel,  ^  Sailing  instrucHons  to  the  merchant' 

which  on  speaking  should  be  desirous  of  Tnen. — **  All  merchantmen  ships,  during 

having  still  further  assurance  that  your  the  time  they  are  under  convoy  of  his 

frigate  belongs  to  the  King  of  Sweden,  Majesty's  ships,  frigates,  or  sloops,  are 

then  the  lieutenant-colonel  is^  by  the  forbidden  to  suffer  the   boats   of  any 

Swedish  flag  and  salute,  to  niake  them  foreign  nation  to  board  them  for  the  sake 

know  that  it  is  so ;  or  if  they  would  make  of  visitation  or  searching ;    but  in  case 

sny  search  among  the  merchant  ships  such  boats  show  an  intention  to  come 

which  are   under  your  oon^foy,  which  alongside,    the   merchant  ships  are  to 

ought  to  be  endeavoured  to  be  prevented  sheer  off  from  them.*' 
as  much  as  possible,  then  the  lieutenant- 
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lions.  It  musty  therefore,  rest  with  the  Court  to  say  how  far  they 
are  sufficiently  authenticated.  The  instructions  under  which  the 
English  commander  acted  have  been  altogether  withheld.  On 
the  part  of  the  claimant's  evidence,  the  officer  of  the  Swedish 
fiigate  has  been  sent  away  to  render  an  account  to  his  own 
government,  and  by  that  means  the  parties  are  deprived  of  the 
benefit  of  his  evidence.  Under  these  disadvantages,  however,  it 
is  still  to  be  contended  that  there  has  been  no  act  of  hostility 
committed  against  this  country.  There  is  no  disposition  to  assert 
a  right,  on  the  part  of  neutral  merchant  ships,  to  resist  visitation 
and  search  by  the  cruisers  of  a  belligerent  state.  It  is  not  to  be 
argued,  undoubtedly,  that  neutrals  have  a  right  in  all  cases  to 
resist  search.  If  such  a  speculative  doctrine  is  asserted  by  any 
states,  it  is  for  them  to  maintain  it.  In  the  present  case  we  stand 
upon  no  such  position,  but  upon  something  which  appears  to  have 
been  overlooked — a  treaty  on  this  important  question  of  search 
between  the  two  countries — Treaty  between  England  and  Sweden, 
16G1,  art  12.  After  an  express  treaty,  it  is  not  allowable  to  pre- 
sume anything  contrary  to  that  compact  on  the  part  of  the  other 
state,  nor  to  argue  on  general  principles  to  defeat  the  force  of  the 
obligation  arising  from  it  on  our  parts.  Search  is  by  this  treaty 
to  be  exercised  only  on  a  refusal  to  produce  the  certificates  or 
ship's  papers  ;  in  no  other  case  is  it  justifiable.  And  although  a 
strong  suspicion  might  still  justify  a  seizure  under  the  responsi- 
bility of  costs  and  damages,  still,  in  the  manner  of  making  this 
seizure  (and  the  whole  of  this  case  rests  on  the  course  of  the  pro- 
ceedings), if  we  did  not  proceed  in  the  manner  in  which  we  ought 
to  have  done,  there  is  an  end  of  our  right  under  the  compact; 
and  we  are  not  at  liberty  to  impute  anything  that  ensued  in  con- 
sequence of  our  own  irregularity,  as  an  act  of  aggression  against 
the  other  party.  These  are  the  principles  on  which  it  is  intended 
to  support  the  present  claim.  Originally,  and  in  its  natural 
appearance,  this  convoy  is  to  be  considered  as  a  neutral  convoy ; 
and  therefore  it  lies  on  the  captor  to  show  by  some  act  that  there 
was  a  departure  from  neutrality ;  for  it  cannot  be  pretended  that 
a  mere  intention  (if  it  were  proved)  would  be  sufficient,  under  any 
system  of  law,  to  incur  the  penalty  of  an  actual  offence.  It 
seemed  to  be  admitted  by  the  Court  on  a  former  day,  that  there 
was  a  just  distinction  to  be  made  between  two  cases  of  convoy — 
between  a  convoy  of  an  enemy's  force  and'a  neutral  convoy.  The 
former  would  stamp  a  primary  character  of  hostility  on  all  ships 
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Bailing  under  its  x)rotection ;  and  it  would  rest  with  the  parties  to 
take  themselves  out  of  the  presumption  raised  against  them.  But 
that  it  would  be,  even  in  that  case,  nothing  more  than  a  presump- 
tion, is  determined  by  a  late  case  before  the  Lords — The  Sampson 
Barney — an  asserted  American  armed  ship,  sailing  with  French 
cruisers  at  the  time  they  engaged  some  English  ships,  and  com- 
municating with  the  French  ships  by  signal  for  battle.  In  that 
case,  although  there  had  been  a  condemnation  below,  the  Lords 
sent  it  to  further  proof,  to  ascertain  whether  there  had  been  an 
actual  resistance.  [Court. — I  do  not  admit  the  authority  of  that 
case  to  the  extent  you  push  it.  That  question  is  still  reserved, 
although  the  Lords  might  wish  to  know  as  much  of  the  facts  as 
possible.] 

In  the  other  case  of  a  neutral  convoy,  there  is  no  presumption 
of  a  hostile  character  arising  from  it,  and  therefore  it  remains  with 
the  captors  to  show  that  there  was  an  actual  resistance  in  this  case. 
Coming  then  to  the  question  of  fact,  with  the  provisions  of  the 
treaty  kept  constantly  in  view,  and  remembering  that  when  there 
is  a  treaty  regulating  the  mode  and  manner  of  proceteding,  both 
parties  are  bound  to  proceed  accordingly,  and  that  any  presump- 
tions which  are  raised  should  proceed  upon  the  words  of  that 
compact,  and  not  depart  from  it,  where  will  the  captors  find  any 
actual  resistance  in  the  conduct  of  these  parties  ? 

The  instructions  are  relied  upon,  but  they  are  general,  and  do 
not,  any  more  than  the  other  circumstances  preceding  or  attending 
this  transaction,  point  in  any  degree  to  a  resistance  towards  this 
country.  It  is  notorious,  that  at  the  time  of  passing  the  French 
decree  against  English  merchandize,  which  is  deservedly  repro- 
bated on  all  sides,  the  Swedish  merchants  did  apply  for  a  protec- 
tion of  this  kind;  and,  therefore,  the  probability  is  at  least  as 
great,  that  it  was  intended  to  protect  them  against  French  cruisers 
as  against  this  country.  The  directions  are  "  to  observe  an  amica- 
ble deportment,  but  that  violence ^must  be  opposed  by  violence;'* 
expressions  on  which  it  will  not  be  fair  to  put  any  other  construc- 
tion than  what  is  compatible  with  the  provisions  of  the  treaty,  or 
to  suppose  that  they  meant  more  than  that  the  stipulations  of 
the  treaty  were  to  be  faithfully  maintained.  What  passed  then 
at  the  time?  Was  there  anything  like  actual  personal  resist- 
ance ?  Certainly  not.  From  the  evidence  of  M'Dougal,  it  appears 
that  there  was  nothing  like  a  hostile  appearance  shovm  towards 
the/  Wolverine/  till  after  four  days  had  passed  in  discussion  be« 
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tween  the  commanders.  The  Swedish  commander  had  a  right  to 
expect  to  have  been  first  addressed;  nnder  the  treaty  the  cir- 
tificates  should  hare  been  demanded.  If  not  produced,  the  ships 
might  have  been  searched ;  and,  on  strong  suspicion,  seizure  might 
have  been  made.  But  the  question  is,  have  the  captors  proceeded 
in  this  way  ?  If,  in  opposition  to  this,  they  have  at  once  super- 
seded all  forms  and  said,  "  We  seize  and  detain  them,"  the  matter 
assumes  a  different  aspect,  and  we  have  no  right  to  exact  a  rigid 
observance  of  form  on  the  other  side.  On  descrying  the  convoy, 
what  was  done  on  the  part  of  the  captors  ?  It  was  on  that  side 
that  the  first  appearance  of  menace  was  shown.  The  English  ships 
immediately  beat  to  quarters ;  the  destination  is  inquired  of,  and  an 
answer  given ;  but  there  is  no  demand  for  papers ;  no  attempt  to 
search.  Captain  Lawford  states,  that,  as  a  measure  of  prudence,  he 
sent  immediately  to  the  Admiralty  for  particular  instruction,  and 
received  orders  to  detain  the  convoy.  On  the  first  interview,  the 
Swedish  commander  immediately  communicated  his  instructions 
with  the  greatest  readiness ;  from  which  it  appears  that,  in  his 
opinion,  they  contained  nothing  hostile  to  this  country.  The  re- 
moval of  a  petty  officer,  that  has  been  relied  on  as  an  act  of  resist- 
ance, was  more  a  matter  of  form  than  actual  opposition,  and  as  a 
sort  of  protest  against  the  irregular  proceeding  of  the  captors,  and 
did  not  for  a  moment  retard  the  actual  delivery  of  possession  on 
the  part  of  the  merchantmen.  The  subsequent  acts  show  still 
more  strongly  how  little  the  acts  of  the  captors  were  directed  by 
the  treaty ;  and  how  littie  they  themselves  thought  that  any  penalty 
of  prize  had  accrued  to  them  by  this  circumstance  of  convoy.  In- 
stead of  the  usual  demand  for  the  ship's  papers  in  the  first  instance, 
they  were  not  demanded  till  August.  They  were  afterwards  re- 
turned to  one  vessel,  and  an  offer  was  made  to  all  those  bound  to 
neutral  ports  to  depart;  but  they  refusing  to  go  without  some 
compensation  for  detention,  proceedings  were  then  instituted  for 
the  first  time,  on  the  principles  pf  convoy — a  principle  which  can- 
not now  come  into  discussion,  owing  to  the  irregular  proceedings 
of  the  captors;  and  which,  besides,  cannot  fairly  be  enforced 
against  the  merchantmen  by  this  Court,  whilst  the  government 
has  permitted  the  frigate  to  depart,  and  has  declined  to  consider 
the  act  of  the  commander  as  an  act  of  hostility  agdnst  the  state. 
On  these  grounds,  and  adverting  to  former  practice,  in  which  some 
instances  occur  of  restitution  of  ships  taken  under  convoy,  whilst 
no  precedents  of  condemnation  on  this  principle  are  adduced,  it  is 
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submitted  that  the  claimants  have  done  nothing  to  forfeit  their 
neutral  character,  and  are  therefore  entitled  to  restitution. 

JUDGMENT. 

Sir  W.  Soott. — This  ship  was  taken  in  the  British  Channel,  in 
company  with  seyeral  other  Swedish  vessels  sailing  under  conyoy 
of  a  Swedish  frigate,  having  cargoes  of  naval  stores  and  other  pro- 
duce of  Sweden  on  board,  by  a  British  squadron  under  the  com^ 
mand  of  Commodore  Lawford. 

The  facts  attending  the  capture  did  not  sufficiently  appear  to 
the  Court  upon  the  original  evidence  ;  it  therefore  directed  farther 
information  to  be  supplied,  and  by  both  parties. 

The  additional  information  now  brought  in  consists  of  several 
attestations  made  on  the  part  of  the  captors,  and  of  a  copy  of  the 
instoictions  under  which  the  Swedish  frigate  sailed,  transmitted 
to  the  King's  Proctor  from  the  office  of  the  British  Secretary  of 
State  for  tJie  Foreign  Department.  On  the  part  of  the  Swedes 
soma  attestations  and  certificates  have  been  introduced,  but  all  of 
them  applying  to  collateral  matter^  none  relating  immediately  to 
the  facts  of  the  capture.  On  this  evidence  the  Court  has  to  de- 
termine this  most  important  question ;  for  its  importance  is  very 
sensibly  felt  by  the  Court.  I  have,  therefore,  taken  some  time  to 
weigh  the  matter  maturely ;  I  should  regret  much  if  that  delay  has 
produced  any  private  inconvenience ;  but  I  am  not  conscious  (at- 
tending to  the  numerous  other  weighty  causes  that  daily  press  upon 
the  attention  of  the  Court)  that  I  have  interposed  more  time  in 
forming  my  judgment  than  was  fairly  due  to  the  importance  of  the 
question  and  to  the  magnitude  of  the  interests  involved  in  it. 

In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my 
anxious  recollection  for  one  moment,  what  it  is  that  the  duty  of 
my  station  calls  for  from  me ; — ^namely,  to  consider  myself  as  sta- 
tioned here,  not  to  deliver  occasional  and  shifting  opinions  to  serve 
present  purposes  of  particular  national  interest,  but  to  administer, 
with  indifference,  that  justice  which  the  law  of  nations  holds  out> 
without  distinction,  to  independent  states,  some  happening  to  be 
neutral  and  some  to  be  belligerent.  The  seat  of  judicial  authority 
is,  indeed,  locally  here,  in  the  belligerent  countiy,  according  to  the 
known  law  and  practice  of  nations;  but  the  law  itself  has  no 
locality.  It  is  the  duty  of  the  person  who  sits  liere  to  determine 
this  question  exactly  as  he  would  determine  the  same  question  if 
sitting  at  Stockholm ;  to  assert  no  pretensions  on  the  part  of  Qreat 
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Britain  which  he  would  not  allow  to  Sweden  in  the  same  circum- 
stances,, and  to  impose  no  duties  on  Sweden,  as  a  neutral  coontiy, 
which  he  would  not  admit  to  belong  to  Great  Britain  in  the  same 
character.  If,  therefore,  I  mistake  the  law  in  this  matter,  I  mis- 
take that  which  I  consider,  and  which  I  mean  should  be  considered, 
as  the  universal  law  upon  the  question ;  a  question  regarding  one 
of  the  most  important  rights  of  belligerent  nations  relatively  to 
neutrals. 

The  only  special  consideration  which  I  shall  notice  in  favour  of 
Great  Britain  (and  which  I  am  entirely  desirous  of  allowing  to 
Sweden  in  the  same  or  similar  circumstances)  is,  that  the  nature 
of  the  present  war  does  give  this  country  the  rights  of  war,  rela- 
tively to  neutral  states,  in  as  large  a  measure  as  they  have  been 
regularly  and  legally  exercised  at  any  period  of  modem  and  civi- 
lized times.  Whether  I  estimate  the  nature  of  the  war  justly,  I 
leave  to  the  judgment  of  Europe,  when  I  declare  that  I  consider 
this  as  a  war  in  which  neutral  states  themselves  have  an  interest 
much  more  direct  and  substantial  than  they  have  in  the  or4]nary 
limited  and  private  quarrels  (if  I  may  so  call  them)  of  Great 
Britain  and  its  great  public  enemy.  That  I  have  a  right  to  advert 
to  such  considerations,  provided  it  be  done  with  sobriety  and  truth, 
cannot,  I  think,  reasonably  be  doubted ;  and  if  authority  is  required, 
I  have  authority — and  not  the  less  weighty  in  this  question  for 
being  Swedish  authority — I  mean  the  opinion  of  that  distinguished 
person,  one  of  the  most  distinguished  which  that  country  (fertile 
as  it  has  been  of  eminent  men)  has  ever  .produced ;  I  mean  Baron 
Puffendorff.^  The  passage  to  which  I  allude  is  to  be  found  in  a 
note  of  Barbeyrac's,  in  his  larger  work,  1.  viii.  c.  6,  s.  8.  Puffen- 
dorff  had  been  consulted  in  the  beginning  of  the  present  century, 
when  England  and  other  states  were  engaged  in  the  confederacy 
against  Louis  XIV.,  by  a  lawyer  upon  the  continent,  Groningius, 
who  was  desirous  of  supporting  the  claims  of  neutral  commerce, 
in  a  treatise  which  he  was  then  projecting.  Puffendorff  concludes 
his  answer  to  him  in  these  words : — 

''  I  am  not  surprised  that  the  Northern  Powers  should  consult 
the  general  interest  of  all  Europe^  without  regard  to  the  complaints 
of  some  greedy  merchants,  who  care  not  how  things  go,  provided 

^  PaffendorfT  was  not  actually  bom  in  Sweden.    The  great  work  on  which  his 

Sweden,    but   is    usoally  claimed   and  fame  is  principally  built,  was  giren  to 

allowed  as  a  wiiter  of  that  country,  from  the  world  during  his  residence  in  that 

his  employment  in  it  under  the  King  of  country. 
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they  can  but  satisfy  their  thirst  of  gain.  Those  princes  wisely 
judge  that  it  would  not  become  them  to  take  precipitate  measures, 
whilst  other  nations  are  combining  their  whole  force  to  reduce 
within  bounds  an  insolent  and  exorbitant  power,  which  threatens 
Europe  with  slavery  and  the  Protestant  religion  with  destruction. 
This  being  the  interest  of  the  northern  crowns  themselves,  it  is 
neither  just  nor  necessary  that,  for  the  present  advantage,  they 
should  interrupt  so  salutary  a  design,  especially  as  they  are  at  no 
expense  in  the  affair,  and  run  no  hazard/*  In  the  opinion,  then, 
of  this  wise  and  virtuous  Swede,  the  nature  and  purpose  of  a  war 
was  not  entirely  to  be  omitted  in  the  consideration  of  the  warrant- 
able exercise  of  its  rights,  relatively  to  neutral  states.  His  words 
are  memorable.  I  do  not  overrate  their  importance,  when  I  pro- 
nounce them  to  be  well  entitled  to  the  attention  of  his  country. 

It  might  likewise  be  improper  for  me  to  pass  entirely,  without 
notice,  as  another  preliminary  observation  (though  without  mean- 
ing to  lay  any  particular  stress  upon  it),  that  the  transaction  in 
question  took  place  in  the  British  Channel,  close  upon  the  British 
coast,  a  station  over  which  the  crown  of  England  has,  from  pretty 
remote  antiquity,  always  asserted  something  of  that  special  juris- 
diction which  the  sovereigns  of  other  countries  have  claimed 
and  exercised  over  certain  parts  of  the  seas  adjoining  to  their 
coasts. 

In  considering  the  case,  I  think  it  will  be  advisible  for  me,  first, 
to  state  the  facts  as  they  appear  in  the  evidence ;  secondly,  to  lay 
down  the  principles  of  law  which  apply  generally  to  such  a  state  of 
facts ;  thirdly,  to  examine  whether  any  special  circumstances  at- 
tended the  transaction  in  any  part  of  it,  which  ought  in  any  manner 
or  degree  to  affect  the  application  of  these  principles. 

The  facts  of  the  capture  are  to  be  learnt  only  from  the  captors, 
for,  as  I  have  observed,  the  claimants  have  been  entirely  silent 
about  them,  and  that  silence  gives  the  strongest  confirmation  to 
the  truth  of  the  accounts  delivered  by  the  captors. 

The  attestation  of  Captain  Lawford  introduces  and  verifies  his 
log-book,  in  which  it  is  stated,  that  after  the  meeting  of  the  fleets 
he  sent  an  officer  on  board  the  frigate  to  inquire  about  the  cargoes 
and  destination  of  the  merchantmen,  and  was  answered  '^  that  they 
were  Swedes,  bound  to  different  ports  in  the  Mediterranean,  laden 
with  hemp,  iron,  pitch,  and  tar."  Upon  doubts  which  Captain 
Lawford  entertained  respecting  the  conduct  he  should  hold  in  a 
situation  of  some  delicacy,  he  dispatched  immediately  a  messenger 
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to  the  Adiniralty»  keeping  the  convoy  in  his  view ;  and  having 
received  orders  from  the  Admiralty  by  the  return  of  his  messenger 
to  detain  these  merchant-ships,  and  carry  them  into  the  near^t 
English  port,  he  sent  Sir  Charles  Lindsay  and  Captain  Baper  to 
communicate  them  in  the  civilest  terms  to  the  Swedish  commodore, 
who  showed  his  instructions  to  repel  force  by  force,  if  any  attempt 
was  made  to  board  the  convoy,  and  declared  that  he  should  defend 
them  to  the  last.  The  crew  of  the  Swedish  frigate  were  imme- 
diately at  quarters,  matches  lighted,  and  every  preparation  made 
for  an  obstinate  resistance ;  and  the  signal  was  made  on  board  the 
British  squadron  to  prepare  for  battle.  In  the  night,  possession 
was  taken  of  most  of  the  vessels,  the  Swedish  frigate  making  many 
movements,  which  were  narrowly  watched  by  *  The  Romney,'  keep- 
ing close  under  his  lee,  lower-deck  guns  run  out,  and  every  man  at 
his  quarters.  In  the  morning  the  Swedish  frigate  hoisted  out  an 
armed  boat,  and  sent  on  board  one  of  the  vessels  which  had  been 
taken  possession  of,  and  took  out  by  force  the  British  officer  who 
had  been  left  on  board,  and  carried  him  on  board  the  frigate,  where 
he  was  detained^  The  Swedish  commander  sent  an  officer  of  his 
own  on  board  Captain  Lawford's  [ship]  to  complain  that  he  had 
taken  advantage  of  the  night  to  get  possession  of  his  convoy,  which 
was  unobserved  by  him,  or  he  should  assuredly  have  defended  them 
to  the  last.  Upon  further  conference  and  representation  of  the 
impracticability  of  resistance  to  such  a  superior  force,  he  at  length 
agreed  to  go  into  Margate  Boads,  and  returned  the  British  officer 
who  had  been  taken  out  and  detained  on  board  the  frigate.  After 
the  arrival  in  Margate  Boads  he  lamented  that  he  had  not  ex- 
*  changed  broadsides ;  said  that  he  did  not  consider  his  convoy  as 
detained,  and  should  resist  any  further  attempt  to  take  possession 
of  them. 

Captain  Baper  states,  that  on  going  on  board  the  Swedish  frigate, 
he  found  all  the  men  at  their  quarters,  and  the  ship  clear  for  action ; 
that  the  commodore  showed  his  orders  and  expressed  his  firm  deter- 
mination to  carry  them  into  execution.  Captain  Lawford  sent  a 
boat  with  an  officer  on  board  several  of  the  convoy,  to  desire  they 
would  follow  into  Margate  Boads ;  their  answer  was  they  would 
obey  no  one  but  their  own  commodore. 

Lieutenant  M'Dougal  describes  in  like  terms  the  menacing  ap- 
pearance and  motions  of  the  Swedish  frigate.  He  was  sent  to  take 
possession  of  vessels  which  would  not  bring  to  without  firing  at  them. 
On  his  going  on  board  one  of  them,  the  master  declared  that  he 
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had  orders  from  his  commodore  not  to  give  up  the  possession  of 
her  to  any  person  whatever,  and  repeatedly  drove  away  by  force 
the  British  mariner,  who,  by  his  order,  took  possession  of  the 
helm. 

Mr.  Cockcraft  is  another  witness  to  the  same  effect,  and  Mr. 
Candish,  the  officer  who  was  taken  by  force  ont  of  the  Swedish 
merchantman.  Expressions  of  strong  reproach  against  the  pro- 
ceedings of  the  English  were  addressed  to  him,  and  the  com- 
modore protested,  that  if  he  had  not  been  surprised  he  would  have 
defended  his  convoy  to  the  last. 

What  then  do  these  attestations  (uncontradicted  attestations) 
prove  ?  To  my  apprehension  they  prove  most  clearly  these  facts: 
that  a  large  number  of  vessels,  connected  all  together  with  each 
other,  and  with  a  frigate  which  convoyed  them,  being  bound  to 
different  ports  in  the  Mediterranean,  some  declared  to  be  enemy's 
ports  and  others  not,  with  cargoes  consisting,  amongst  other  things, 
of  naval  stores,  were  met  with,  close  upon  the  British  coast,  by  his 
Britannic  M^esty's  cruisers;  that  a  continued  resistance  was 
given  by  the  frigate  to  the  act  of  boarding  any  of  these  vessels 
by  the  British  cruisers,  and  that  extreme  violence  was  threatened 
in  order  to  prevent  it ;  and  that  the  violence  was  prevented  from 
proceeding  to  extremities  only  by  the  superior  British  force 
which  overawed  it ;  and  the  act  being  effected  in  the  night,  by 
the  prudence  of  the  British  commander,  the  purpose  of  hostile 
resistance,  so  far  from  being  disavowed,  was  maintained  to  the 
last,  and  complaint  made  that  it  had  been  eluded  by  a  stratagem 
of  the  night ;  that  a  forcible  recapture  of  one  vessel  took  place, 
and  a  forcible  capture  and  detention  of  one  British  officer  who 
was  on  board  her,  and  who,  as  I  understand  the  evidence,  was 
not  released  till  the  superiority  of  the  British  force  had  awed  this 
Swedish  frigate  into  something  of  a  stipulated  submission. 

So  fcpr  go  the  general  facts.  But  all  this,  it  is  said,  might  be 
the  ignorance  or  perverseness  of  the  Swedish  officer  of  the  fri- 
gate— the  folly  or  the  fault  of  the  individual  alone.  This  sug- 
gestion is  contradicted  by  Mr.  Baper*s  log-book,  which  proves 
that  the  merchantoien  refused  to  admit  the  British  officers  on 
board,  and  declared  that  they  would  obey  nobody  but  their  own 
commodore ;  a  fact  to  which  Mr.  M'Dougal  likewise  bears  testi- 
mony. It  is  contradicted  still  more  forcibly  by  the  two  sets  of 
instructions,  those  belonging  to  the  frigate  and  those  belonging 
to  the  merchant-vessels.      The  latter  have  been  brought  into 
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Conrt  by  themselves,  and  of  the  authenticity  of  the  former  there 
is  no  reasonable  doubt ;  for  they  are  transmitted  to  me  upon  the 
faith  of  one  of  the  great  public  offices  of  the  British  government, 
and  no  person  disavows  them,  and  indeed  nobody  can  disavow 
them,  because  they  were  produced  by  the  Swedish  captain,  who 
made  no  secret  whatever  of  their  contents.  Something  of  a  com- 
plaint has  been  indulged,  that  the  orders  from  the  British  Admi- 
ralty have  not  been  produced ;  a  singular  complaint,  considering 
that  they  were  never  called  for  by  the  claimants,  and  they  were 
not  ordered  by  the  Court;  because  if  the  act  of  the  captors  was 
illegal,  the  orders  of  the  Admiralty  would  not  justify  it,  and  the 
want  of  orders  would  not  vitiate,  if  the  act  was  legaL  No  mj's- 
tery,  however,  was  made  about  these,  for  the  communication  of 
orders  and  instructions  was  mutual  and  unreserved.  It  is  said 
that  the  instructions  to  the  frigate  are  intended  only  against 
cruisers  of  Tripoli,  and  an  affidavit  has  been  brought  in  to  show 
that  that  government  had  begun  hostilities  against  the  Swedes. 
The  language,  however,  of  these  instructions  is  as  universal  as 
language  possibly  can  be ;  it  is  pointed  against  the  "  fleels  of  any 
nation  whatever."  It  is,  however,  said,  Uiat  this  was  merely  to 
avoid  giving  ofifence  to  the  Tripoline  government.  But  is  the 
Tripoline  government  the  only  govenlment  whose  delicacy  is  to 
be  consulted  in  such  matters  ?  Are  terms  to  be  used  alarming 
to  every  other  State,  merely  to  save  appearances  with  a  govern- 
ment which,  they  allege  in  the  affidavit  referred  to,  had  already 
engaged  in  unjust  hostility  agiednst  them  ?  There  is,  however,  no 
necessity  for  me  to  notice  this  suggestion  very  particularly,  and 
for  this  plain  reason,  that  it  is  merely  a  suggestion,  neither  proved 
nor  attempted  to  be  proved  in  any  manner  whatever ;  and  the  re$ 
geata  completely  proves  the  fact  to  be  otherwise,  because  it  is 
clear  that  if  it  had  been  so,  the  commander  of  the  frigate  must 
have  had  most  explicit  instructions  to  that  effect  They  could 
never  have  put  such  general  instructions  on  board,  meaning  that 
they  should  be  limited  in  their  application  to  one  particular  State, 
without  accompanying  them  with  an  explanation  either  verbal  or 
written,  which  it  was  impossible  for  him  to  misunderstand.  Such 
explanation  was  the  master-key  which  they  must  have  provided 
for  his  private  use,  whereas  nothing  can  be  more  certain  than 
that  he  had  been  left  without  any  such  restrictive  instructions ; 
he  therefore  acts,  as  any  other  man  would  do,  upon  the  natural 
sense  and  meaning  of  the  only  instructions  he  had  received.    On 
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this  part  of  the  case,  therefore,  the  question  is.  What  is  it  that 
these  general  instructions  purport  ? 

The  terms  of  the  instructions  are  these — ^they  are  incapable 
of  being  misunderstood  : — *'  In  case  the  commander  should  meet 
with  any  ships  of  war  of  other  nations,  one  or  more  of  any  fleet 
whatever,  then  the  commanded  is  to  treat  them  with  all  possible 
friendship,  and  not  ♦  to  give  any  occasion  of  enmity ;  but  if  you 
meet  with  a  foreign  armed  vessel  which  should  be  desirous  of 
having  further  assurance  that  your  frigate  belongs  to  the  King 
of  Sweden,  then  the  commander  is,  by  the  Swedish  flag  and 
salute,  to  make  known  that  it  is  so ;  or  if  they  would  make  any 
search  amongst  the  merchant-vessels  under  your  convoy,  which 
ought  to  be  endeavoured  to  be  prevented  as  much  as  possible, 
then  the  commander  is,  in  case  such  thing  should  be  insisted 
upon,  and  that  remonstrances  could  not  be  amicably  made,  and 
that  notwithstanding  your  amicable  comportment  the  merchant- 
ships  should  nevertheless  be  violently  attacked,  then  violence 
must  be  opposed  against  violence."  Eemoving  mere  civility  of 
expression,  what  is  the  real  import  of  these  instructions  ? 
Neither  more  nor  less  than  this,  according  to  my  apprehension — 
"  If  you  meet  with  the  cruisers  of  the  belligerent  States,  and  they 
express  an  intention  of  visiting  and  searching  the  merchant- 
ships,  you  are  to  talk  them  out  of  their  purpose  if  you  can ;  and 
if  you  can't,  you  are  to  fight  them  out  of  it."  That  is  the  plain 
English,  and,  I  presume,  the  plain  Swedish  of  the  matter. 

Were  these  instructions  confined  to  the  fiigate,  or  were  they 
accepted  and  acted  upon  by  the  merchantmen  ?  That  they  were 
acted  upon  is  already  shown  in  the  affidavits  which  I  have  stated; 
that  they  were  deliberately  accepted,  appears  from  their  own  in- 
structions, which  exactly  tally  with  them.  These  instructions 
declare  in  express  terms,  "  that  all  merchant-ships,  during  the 
time  they  are  under  convoy  of  his  Majesty's  ships,  are  eamestiy 
forbidden  to  sufi!er  the  boats  of  any  foreign  nation  to  board  them 
for  the  sake  of  visitation  or  searching ;  but  in  case  such  boats 
show  an  intention  of  coming  alongside,  the  merchant-ships  are 
to  sheer  off  from  them."  It  appears  from  the  attestation,  that 
the  obedience  of  these  merchantmen  outran  the  letter  of  their 
instructions. 

Whatever  then  was  done  upon  this  occasion  was  not  done  by 
the  unadvised  rashness  of  one  individual,  but  it  was  an  instructed 
and  premeditated  act — an  act  common  to  all  the  parties  concerned 
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in  it ;.  and  of  which  every  pari  belongs  to  all ;  and  for  which  all 
the  parties,  being  associated  with  one  common  consent,  are  legally 
and  eqoitiably  answerable. 

This  being  the  actnal  state  of  the  fact,  it  is  proper  for  me  to 
examine^— 2ndly,  what  is  their  legal  state,  or,  in  other  words,  to 
what  considerations  they  are  justly  subject  according  to  the  law  of 
nations ;  for  which  purpose  I  state  a  few  principles  of  that  system 
of  law  which  I  take  to  be  incontrovertible. 

1st.  That  the  right  of  visiting  and  searching  merchant-ships 
upon  the  high  seas,  whatever  be  the  ships,  whatever  be  the  car- 
goes, whatever  be  the  destinations,  is  an  incontestible  right  of  the 
lawfully  commissioned  cruisers  of  a  belligerent  nation.  I  say  be 
the  ships,  the  cargoes,  and  the  destinations  what  they  may,  be- 
cause till  they  are  visited  and  searched,  it  does  not  appear  what 
the  ships  or  the  cargoes  or  the  destinations  are ;  and  it  is  {or  the 
purpose  of  ascertaining  these  points  that  the  necessity  of  this 
right  of  visitation  and  search  exists.  This  right  is  so  dear  in 
principle,  that  no  man  can  deny  it  who  admits  the  legality  of 
maritime  capture ;  because  if  you  are  not  at  liberty  to  ascertain 
by  sufficient  inquiry  whether  there  is*  property  that  can  legally  be 
captured,  it  is  impossible  to  capture.  Even  those  who  contend 
for  the  inadmissible  rule,  that  free  ships  make  free  goods,  mnsft 
admit  the  exercise  of  this  right  at  least  for  the  purpose  of  ascer- 
taining whether  the  ships  are  free  ships  or. not.  The  right  is 
equally  clear  in  practice ;  for  practice  is  uniform  and  universal 
upon  the  subject.  The  many  European  treaties  which  refer  to 
•  this  right,  refer  to  it  as  pre-existing,  and  merely  regulate  the  ex- 
ercise of  it.  All  writers  upon  the  law  of  nations  unanimously 
acknowledge  it,  without  the  exception  even  of  Hubner  himself, 
the  great  champion  of  neutral  privileges.  In  short,  no  man  in  the 
least  degree  conversant  in  subjects  of  this  iind  has  ever,  that  I 
know  of,  breathed  a  doubt  upon  it.  The  right  must  unquestionably 
be  exercised  with  as  little  of  personal  harshness  and  of  vexation 
in  the  mode  as  possible ;  but  soften  it  as  much  as  you  can,  it  is 
still  a  right  of  force,  though  of  lawful  force — something  in  the 
nature  of  civil  process  where  force  is  employed,  but  a  lawful  force, 
which  cannot  lawfully  be  resisted.  .For  it  is  a  wild  conceit,  that 
wherever  force  is  employed,  it  may  be  forcibly  resisted  ;  a  lawful 
force  cannot  lawfully  be  resisted.  The  only  case  where  it  can  be 
so  in  matters  of  this  nature,  is  in  the  state  of  war  and  conflict 
between  two  countries,  where  one  party  has  a  perfect  right  to 
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attack  by  force,  and  the  othei:  has  ah  equally  perfect  right  to 
repel  by  force.  But  in  the  relative  situation  of  two  countries 
at  peace  with  each  other,  no  such  conflicting  rights  can  possibly 
eo-exist 

2ndly.  That  the  authority  of  the  sovereign  of  the  neutral 
country  being  interposed  in  any  manner  of  mere  forc^  cannot 
legally  vary  the  rights  of  a  lawfully  commissioned  belligerent 
cruiser.  I  say  legally,  because  what  may  be  given,  or  be  fit  to  be 
given,  in  the  administration  of  this  species  of  law,  to  considera- 
tions of  comity  or  of  national  policy,  are  views  of  the  matter  which, 
sitting  in  this  Court,  I  have  no  right  to  entertain.  All  that  I 
assert  is,  that  legally  it  cannot  be  maintained,  that  if  a  Swedish 
commissioned  cruiser,  during  the  wars  of  his  own  country,  has  a 
right  by  the  law  of  nations  to  visit  and  examine  neutral  ships,  the 
King  of  England,  being  neutral  to  Sweden,  is  authorized  by  that 
law  to  obstruct  the  exercise  of  that  right  with  respect  to  the  mer- 
chant-ships of  his  country.  I  add  this,  that  I  cannot  but  think 
that  if  he  obstructed  it  by  force,  it  would  very  much  resemble 
(with  all  due  reverence  be  it  spoken)  an  opposition  of  illegal 
violence  to  legal  right.  Two  sovereigns  may  unquestionably  agree, 
if  they  think  fit  (as  in  some  late  instances  they  have  agreed  ^)  by 
special  covenant,  that  the  presence  of  one  of  their  armed  ships 
along  with  their  merchant-ships  shall  be  mutually  imderstood  to 
imply  that  nothing  is  to  be  found  in  that  convoy  of  merchant- 
ships  inconsistent  with  amity  or  neutrality ;  and  if  they  consent 
to  accept  this  pledge,  no  third  party  has  a  right  to  quarrel  with 
it  any  more  than  with  any  other  pledge  which  they  may  agree 
mutually  to  accept.  But  surely  no  sovereign  can  legally  compel 
the  acceptance  of  such  a  security  by  mere  force.  The  only  security 
known  to  the  law  of  nations  upon  this  subject,  independent  of  all 
special  covenant,  is  the  right  of  personal  visitation  and  search,  to 
be  exercised  by  those  who  have  the  interest  in  making  it.  I  am 
not  ignorant,  that  amongst  the  loose  doctrines  which  modem  fancy, 
under  the  various  denominations  of  philosophy  and  philanthropy, 
and  I  know  not  what,  have  thrown  upon  the  world,  it  has  been 
within  these  few  years  advanced,  or  rather  insinuated,  that  it 
might  possibly  be  well  if  such  a  security  were  accepted.  Upon 
such  unauthorized  speculations  it  is  not  necessary  for  me  to  des- 
cant.    The  law  and  practice  of  nations  (I  include  particularly  the 

'  It  is  made  an  article  of  treaty  between  America  and  Holland,  an.  1782,  Art.  10, 
Mart.  Tr.  voL  ii.  p.  255.      ' 
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practice  of  Sweden  when  it  happens  to  be  belligerent)  give  them 
no  sort  of  countenance ;  and  until  that  law  and  practice  are  new- 
modelled  in  such  a  way  as  may  surrender  the  known  and  ancient 
rights  of  some  nations  to  the  present  conyenience  of  other  nations 
(which  nations  may  perhaps  remember  to  forget  them  when  tiiej 
happen  to  be  themselves  belligerent),  no  reverence  is  due  to  them ; 
they  are  the  elements  of  that  system  which,  if  it  is  consistent,  has 
for  its  real  purpose  an  entire  abolition  of  capture  in  war — that  is, 
in  other  words,  to  change  the  nature  of  hostilities,  as  it  has  ever 
existed  among  mankind,  and  to  introduce  a  state  of  things  not  yet 
seen  in  the  world,  that  of  a  military  war  and  a  commercial  peace. 
If  it  were  fit  that  such  a  state  should  be  introduced,  it  is  at  least 
necessary  that  it  should  be  introduced  in  an  avowed  and  intelli- 
gible manner,  and  not  in  a  way  which,  professing  gravely  to  adhere 
to  that  system  which  has  for  centuries  prevailed  among  civilized 
states,  and  urging  at  the  same  time  a  pretension  utterly  inconsis- 
tent with  all  its  known  principles,  delivers  over  the  whole  matter 
at  once  to  eternal  controversy  and  conflict,  at  the  expense  of  the 
constant  hazard  of  the  harmony  of  states,  and  of  the  lives  and 
safeties  of  innocent  individuals. 

Srdly.  That  the  penalty  for  the  violent  contravention  of  this 
right  is  the  confiscation  of  the  property  so  withheld  from  visitation 
and  search.  For  the  proof  of  this  I  need  only  refer  to  Vattel, 
one  of  the  most  correct,  and  certainly  not  the  least  indulgent,  of 
modem  professors  of  public  law.  In  Book  III.  ch.  vii.  s.  114,  he 
expresses  himself  thus  : — *'  On  ne  peut  empScher  le  transport  des 
effets  de  contrebande,  si  Ton  ne  visite  pas  les  vaisseaux  neutres  que 
Ton  rencontre  en  mer;  on  est  done  en  droit  de  les  visiter.  Quel- 
ques  nations  puissantes  ont  refus^  en  different  temps  de  se  soa- 
mettre  &  cette  visite;  aujourd'hui  un  vaisseau  neutre,  qui  refuseroit 
de  souffrir  la  visite,  se  feroit  condamner  par  cela  seul,  comme  etant 
de  bonne  prise."  Yattel  is  here  to  be  considered  not  as  a  lawyer 
merely  delivering  an  opinion,  but  as  a  witness  asserting  the  fiact — 
the  fact  that  such  is  the  existing  practice  of  modem  Europe.  And 
to  be  sure  the  only  marvel  in  the  case  is,  that  he  should  mention 
it  as  a  law  merely  modem,  when  it  is  remembered  that  it  is  a  prin- 
ciple, not  only  of  the  civil  law  (on  which  great  part  of  the  law 
of  nations  is  founded),  but  of  the  private  jurispmdence  of  most 
countries  in  Europe,  that  a  contumacious  refusal  to  submit  to  fair 
inquiry  infers  all  the  penalties  of  convicted  guilt  Conformably  to 
this  principle  we  find  in  the  celebrated  French  Ordinance  of  1681, 
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now  in  force,  Article  12,  "  That  every  vessel  shall  be  good  prize 
in  case  of  resistance  and  combat."  And  Yalin,  in  his  smaller 
Commentary,  p.  81,  says  expressly  that,  although  the  expression  is 
in  the  conjunctive,  yet  the  resistance  alone  is  sufficient.*  He  re- 
fers to  the  Spanish  Ordinance,  1718,  evidently  copied  from  it,  in 
which  it  is  expressed  in  the  disjunctive,  "in  case  of  resistance  or 
combat."  And  recent  instances  are  at  hand  and  within  view,  in 
which  it  appears  that  Spain  continues  to  act  upon  this  principle. 
The  first  time  in  which  it  occurs  to  my  notice  on  the  inquiries  I 
have  been  able  to  make  in  the  Institutes  of  our  own  country 
respecting  matters  of  this  nature,  excepting  what  occurs  in  the 
Black  Book  of  the  Admiralty,'  is  in  the  Order  of  Council,  1664, 
Article  12,'  which  directs,  "  That  when  any  ship,  met  withal  by  the 


*  In  some  of  the  treaties  of  France 
this  Article  is  expressly  inserted  in  the 
di^nnctive.  Treaty  between  France  and 
the  Duchy  of  Mecklenburg,  Art.  18,  an. 
1779,  Mart  Tr.  vol.  ii  p.  40.  Also  be- 
tween France  and  Hamburg,  an.  1769. 

'  "  B.  7.  Item  se  aucune  nef  on  vessel 
de  la  ditte  flotte  a  congie  et  pouvoir  de 
Tadmiral  de  passer  hors  de  la  flotte  entour 
aucun  message  ou  autre  besougne,  s*ilz 
encontrent  on  trouvent  aucuns  yesseaulx 
estranges  sur  la  mer  ou  en  ports  des 
ennemys,  adonques  cenlx  de  nostre  flotte 
doivent  demander  des  maistres  et  gouver- 
neurs  de  telz  yesseaulx  etrangers  dont  ilz 
sont  et  eulx  bien  examiner  de  leur  charge 
ensemblement  avecques  leurs  muniments 
et  endentures,  et  s'il  est  trouve  aucune 
chose  de  suspicion  en  telz  yesseaulx  que 
les  biens  sont  aux  ennemys,  qui  sont  trou- 
yez  dedens  les  dits  yesseaulx  avec  leur 
maistres  et  gouyemeurs  ensemblement 
aveoque  les  biens  dedens  iceUe  estants  sau- 
yement  serontameneesdeyant,  Tadmiral, 
et  illeoques  s'il  est  trouve  qu*ilz  sont 
loyaulz  marchants  et  amys  sans  suspicion 
de  colerer,  les  biens  seront  a  eulz  redeli- 
Trees  sans  eulz  rien  dommager,  autre- 
ment  seront  pris  avec  leurs  biens  et  raen- 
sonnez  conune  la  loy  de  mer  veult  et 
demande. 

''  B.  8.  Se  aacunes  de  noz  nefe  on  yes- 
seaulz  encontrent  sur  la  mer  ou  en  ports 
tucuns  autres  yesseaulz,  qui  £eu;ent  rebel- 


letees  ou  defense  encontre  ceulz  de  noz 
nef  ou  yesseaulz,  adoncques  bien  life  a 
noz  gents  les  autres  comme  ennemys 
assailir  et  par  forte  mayn  les  prendre  et 
amener  entierement,  comme  ilz  les  ont 
gaignez,  deyant  Tadmiral  sans  eulz  piller 
ou  endommager,  illecques  de  prendre  ce 
que  loy  et  coustume  de  mer  yeult  et  de- 
mande, etc/* 

'  During  the  struggle  for  naval  supe- 
riority, which  took  place  between  the 
maritime  states  of  Europe,  about  the 
middle  of  the  seventeenth  century,  the 
pretension  of  resisting  search  by  protec- 
tion of  convoy  was  pat  forward  with 
much  caution,  and  apparently  for  the 
first  time  by  Christina,  Queen  of  Sweden, 
August,  1653,  Art  4:— ''They  shall  in 
all  possible  ways  decline  that  they  or  any 
of  those  that  belong  to  them,  be  searched. 
For  seeing  they  are  only  sent  to  prevent 
all  inconventence  and  clandestine  deal- 
ings, it  is  expected  that  they  may  be 
believed,  and  sufiered  to  pass  and  pro- 
ceed on  their  course  unmolested,  with 
all  such  things  as  are  under  their  care.*' 
It  was  restrained  to  neutral  ports,  Art. 
6.  "And  more  especially,  for  certain 
reasons,  it  is  our  command,  that  oar 
men-of-war  do  ekiefiy,  and  in  the  begin' 
nvng^  steer  their  course  to  such  ports  a$ 
are  neutral  in  the  English  and  Dutch 
war,  till  we  give  any  farther  directions 
on  that  account    However,  without  any 
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Boyal  Navy  or  other  ship  commifisionated,  shall  6ght  or  make 
resistance,  the  said  ship  and  goods  shall  be  adjudged  lawful  prize/' 
A  similar  article  occurs  in  the  proclamation  of  1672.    I  am  aware 


hindrance  to  our  own  subjects,  that  in- 
tend to  carry  on  their  own  free  trade  to 
England  and  Holland  without  convoy." 
Tharlo6*8  St.  Papery  toI.  i.  p.  424. 

In  1655  it  was  taken  np  by  Holland : 
—"They  have  a  design  to  hinder  the 
Protector  all  visitation  and  search ;  and 
this  by  very  strong  and  sufficient  convoy; 
and  by  this  means  they  will  draw  all 
trade  to  themselves  and  their  ships. "  lb. 
vol.  iv.  p.  203. 

In  May,  1656,  there  happened  an  ac- 
tual encounter  on  this  subject  between  a 
fleet  of  merchantmen  from  Cadiz  (Spain 
being  then  at  war  with  England)  under 
the  convoy  of  De  Ruyter,  with  seven 
inen^>f«war  and  the  commodore  of  some 
English  fdgates,  ".Antwerp.  We  have 
certain  news  of  the  airival  of  De  Buyter 
in  Zealand  frt)m  Cadiz,  from  whence  he 
bhmght  stores  of  plate  mostly  belonging 
to  merchants  in  this  city;  he  was  met 
withal  at  sea  by  some  English  frigates, 
but  finding  themselves  too  weak  they  let 
him  go.**  2b.  vol.  iv.  p.  740.  See  also 
the  particular  account  of  what  passed^ 
given  by  a  Dutch  officer  to  the  States- 
General: — **That  upon  De  Ruyter  de- 
claring that  there  was  not  anything  on 
board  belonging  to  the  King  of  Spain, 
they  parted.'*  lb,  vol  iv.  p.  780.  It  ap- 
pears, however,  that  the  arrivaloecasioned 
great  triumph  in  Holland  and  Flanders, 
and  that  the  fleet  was  deeply  laden  with 
silTer  for  the  King  of  Spain  and  the  ser- 
vice of  his  armies  in  Flanders.  *<.De 
Buyter  brought  in  his  own  ship  and 
others  in  his  fleet  the  sum  of  20,000,000 
(perhaps  rials)  of  gold  and  silver,  the 
greatest  part  for  the  King  of  Spain*s  use 
and  the  merchants  of  Brabant  and  Flan- 
ders." 76.  voL  iv.^  pp.  748,  732.  The 
12th  Article  of  the  Eiig.  Ord.  of  1664 
mil^t,  perhaps^  be  pointed  against  these 
pretensiofns. 

In  another  letter  in  the  same  collection, 
21»t  September,  1657,  from  Nienport, 


the  Dutch  ambassador  in  England,  we 
find  the  subject  of  convoy  was  strongly 
pressed  at  the  time,  and  resisted  on  the 
part  of  this  country:— "Bespecting  se- 
cret articles  concerning  the  visitation  of 
ships  which  are  convoyed  under  the  flag 
of  the  state,  I  acquainted  their  lordships 
that  of  old  all  kings  and  states  had  made 
a  difiereuce  between  particular  ships  sail- 
ing upon  their  risques  and  adventures 
and  between  ships  of  the  state  and  those 
which  pass  the  sea  under  their  flag  and 
protection.    That  their  high  and  mi^ty 
lords  were  of  an  opinion  that  it  does 
strengthen  the  securify  of  this  state,  that 
the  ships  of  the  state  and  officers  should 
be  responsible,  as  it  were,  for  the  ships 
sailing  under  their  convoy ;   and  that 
which  1  had  proposed  in  my  last  memo- 
randum concerning  the  same  on  behalf  of 
their  high  and  mi^ty  lords  waa  bo  new 
thing,  but  that  plan  had  been  most  com- 
monly proposed  in  all  the  treaties  once 
the  year  1651,  in  that  manner  that  with- 
out regulating  the  same  according  to  the 
said  articles,  the  troubles  at  sea»  whereof 
I  had  so  often  complained,  oouM  not  be 
removed  and  prevented,  and  I  alleged 
several  examples.      Upon   which,   now 
one,  then  the  other,  of  the  said  three 
lords  (Thurloe,  Wolsely,  Jones)  jeplied, 
and  did  very  much  insist^  that  it  could 
not  consist  with  their  security;  that  they 
could  not  nor  ought  to  trust  so  much  to 
particular  captains  at  sea ;  that  it  would 
be  an  introduction  and  encouragement  to 
disaffieeted  persons  to  assist  the  enemy, 
and  urged  especiaUy  that  in  no  fonner 
treaties  any  such  artidea  were  found,  and 
that  their  hi^  and  mighty  loiids  had  no 
reason  to  desire  now  any  such  novelty.  I 
said  that  the  practice  (hi  this  side  in  re- 
gard of  searching  and  visiting  ships  with- 
out difference  was  a  new  thing,  and  thst 
the  inhabitantsof  the  United  Netherlands, 
feeling  the  trouble  and  inconvenienee  of 
it,  had  reason  to  insist  that  it  may  be 
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that  In  those  orders  and  proclamations  are  to  be  found  some  arti- 
cles  not  yery  consistent  with  the  law  of  nations  as  understood  now, 
or  indeed  at  that  time»  for  they  are  expressly  censured  by  Lord 
Clarendon.*  But  the  article  I  refer  to  is  not  of  those  he  repre- 
hends, and  it  is  observable  that  Sir  Bobert  Wiseman,  then  the 
King^s  Adrocate-General,  who  reported  upon  the  articles  in  1073, 
and  expresses  a  disapprobation  of  some  of  them  as  harsh  and  novel, 
does  not  mark  this  article  with  any  observation  of  censure.  I  am, 
therefore,  warranted  in  saying  that  it  was  the  rule,  and  the  undis- 
puted rule,  of  the  British  Admiralty.  I  will  not  say  that  that  rule 
may  not  have  been  broken  in  upon  in  some  instances  by  considera- 
tions of  comity  or  of  policy,  by  which  it  may  be  fit  that  the 
administration  of  this  species  of  law  should  be  tempered  in  the 
hands  of  those  tribunals  which  have  a  right  to  entertain  and  apply 
them;  for  no  man  can  deny  that  a  state  may  recede  from  its 
extreme  rights,  and  that  its  supreme  councils  are  authorized  to 
determine  in  what  cases  it  may  be  fit  to  do  so,  the  particular  captor 
having  in  no  case  any  other  right  and  title  than  what  the  state  itself 
would  possess  under  the  same  facts  of  capture.  But  I  stand  with 
confidence  upon  all  fair  principles  of  reason — upon  the  distinct 
authority  of  Yattel — upon  the  Institutes  of  other  great  maritime 
countries,  as  well  as  those  of  our  own  country,  when  I  venture  to 


rectified  by  a  good  regalation."  Vol.  vi 
p.  511.  See  also,  for  the  former  confer- 
ence, voL  v.  p.  663. 

It  appears  that  so  manj  objections  had 
ariaen  on  the  treaty  proposed  on  the  part 
of  Holland,  that  it  was  found  necessary 
to  form  an  entirely  newprcjet.  VoL  vL 
p.  523-558. 

In  a  subsequent  letter  from  the  Hague, 
30th  Nov.  1657,  it  appears  that  the  treaty 
broke  off  on  this  difference  : — "  Le  Sieur 
Nieuport  n*est  pas  encore  ici  arriv^  mais 
il  escrit  auasi  d'avoir  prins  son  cong^  II 
est  fort  croyable  qu'il  ne  sera  gu^e  con* 
tent  d'avoir  faiU6  a  achever  le  traitee  do 
la  marine;  neanmoins,  je  m'imagine  que 
la  HoUande  k  present  ne  seroit  pas  fort 
marry  de  n'  ravoir  pas  achev^  pour  ne  se 
pas  oster  la  liberty  de  visiter  des  m^mes 
•n  oette  guerre  oontre  PortngaL"  Thur- 
loe*8  State  Pap.  voL  vi.  p.  622. 

On  the  subject  of  search  generally, 


without  any  es^presaed  reference  to  convoy, 
there  is  this  letter  from  Cromwell  to 
General  Montagu: — 

**  The  secretary  hath  communicated  to 
us  your  letter  of  the  28th,  by  which  you 
acquaint  him  with  the  directions  you 
have  given  for  the  searching  of  a  Flush- 
ing and  other  Dutch  ships,  which  (as 
you  are  informed)  have  bullion  and  other 
goods  aboard  them  belonging  to  the  Spa- 
niard, the  declared  enemy  of  this  state. 
There  is  no  question  to  be  made  but  what 
you  have  directed  therein  is  agreeable 
both  to  the  laws  of  nations  and  the  par- 
ticular treaties  which  are  between  this 
Commonwealthand  the  United  Ph>viaces, 
and  therefore  we  desire  you  to  continue 
the  said  direction,  and  to  require  the  cap- 
tains to  be  careful  in  doing  their  duty 
therein. 

*'BMnpUmCourl,  ZO^August,  1657.'* 
>  Lord  Clarendon's  Life,  p.  242. 
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lay  it  down,  that  by  the  law  of  nations,  as  now  understood,  a  deli- 
berate and  continued  resistance  to  search,  on  the  part  of  a  neutral 
vessel  to  a  lawful  cruiser,  is  followed  by  the  legal  consequence  of 
confiscation. 

8.  The  third  proposed  inquiry  was,  whether  any  special  circum- 
stances preceded,  accompanied,  or  followed  the  transaction,  which 
ought  in  any  manner  or  degree  to  affect  the  application  of  the 
general  principles  ? 

The  first  ground  of  exemption  stated  on  the  part  of  the  claim- 
ants, is  the  treaty  with  Sweden,  1661,  Article  12,  and  it  was  in- 
sisted by  Dr.  Lawrence^  that  although  the  belligerent  country  is 
authorised  by  the  treaty  to  exercise  rights  of  inquiry  in  the  first 
instance,  yet  that  these  rights  were  not  exercised  in  the  manner 
therein  prescribed.  It  is  an  obvious  answer  to  that  observation, 
that  this  treaty  never  had  in  its  contemplation  the  extraordinary 
case  of  an  armed  vessel  sent  in  company  with  merchantmen  for 
the  .very  purpose  of  beating  off  all  inquiry  and  search.  On  the 
contrary,  it  supposes  an  inquiry  for  certain  papers,  and  if  they  are 
not  exhibited,  or  "  there  is  any  other  just  and  strong  cause  of 
suspicion,"  then  the  ship  is  to  undergo  search.*  The  treaty,  there- 
fore, recognises  the  rights  of  inquiry  and  search,  and  the  violation 
of  those  rights  is  not  less  a  violation  of  the  treaty  than  it  is  of  the 


*  It  is  said  by  Secretary  Thurloe,  in 
his 'Conference  with,  the  Dutch  ambassa- 
dor, December,  1656,  "that  the  point  of 
passes  was  ver}*  considerable  to  the  State, 
and  that  the  same  was  never  agreed  to 
in  any  treaty  with  any  nation,  but  lately 
to  Sweden."  Thurl.  St.  P.  vol.  v.  p. 
663. 

A  reference  to  the  certificate  of  foreign 
magistrates,  with  a  primary  but  incon- 
clnsive  credit  ascribed  to  them,  appears 
to  have  been  established  in  Denmark  by 
Frederic  II.  in  1588,  as  a  custom-house 
regulation  respecting  the  customs  and 
Sound  duties  payable  by  foreign  mer- 
chants. Speaking  of  abuses,  ''we  not 
minding  any  longer  to  suffer  the  same, 
do  therefore  will  that  henceforth  every 
man  which  uses  his  trade  of  merchan- 
dise and  navigation  through  our  custom, 
towns,  and  streams,  do  cause  a  certain 
and  just  brief  of  all  the  laden  merchan- 


dises and  goods  to  be  comprehended  in 
the  certificates  which  he  is  to  take  under 
the  seal  of  his  magistrale,  and  dditer 
the  same  to  our  customers,  with  this 
warning,  that  if  any  man  arrive  there 
without  such  true  and  just  certificate, 
and  any  hindrance  and  inconvenience  do 
happen  unto  him  in  that  respect,  the 
ship  being  searched,  that  then  he  impute 
the  same  unto  himself,  and  not  unto  us 
or  ours  ;  and  if  upoit  cause  of  suspieum 
the  ships  should  be  searched,  notwith- 
standing that  a  particular  certificate  had 
been  delivered ;  and  that  in  them  more 
merchants*  goods  should  be  found  than 
were  comprehended  in  the  certificates 
which  were  brought  in,  then  not  only 
those  goods,  but  the  whole  ship  and 
goods,  as  being  forfeited,  shaU  be  con- 
fiscated and  seized  upon.*'  Promnlged, 
1588.  Rym.  Feed.  voL  xvi  p.  847, 
352. 
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genertd  law  of  nations.  It  is  said  that  the  demand  ought  first  to 
have  been  made  upon  the  frigate.  I  know  of  no  other  rule  but 
that  of  mere  courtesy  which  requires  this ;  for  this  extraordinary 
case  of  an  armed  ship  travelling  along  with  merchant-ships,  is  not 
a  casTis  fcederis  that  is  at  all  so  provided  for  in  the  treaty ;  however, 
if  it  is  a  rule,  it  was  complied  with  in  the  present  instance,  and  the 
answer  returned  was,  that  "  they  were  Swedish  ships  bound  to 
various  ports  in  the  Mediterranean,  laden  with  iron,  hemp,  pitch, 
and  tar."  The  question  then  comes,  what  rights  accrued  upon  the 
receipt  of  this  answer  ?  I  say,  first,  that  a  right  accrued  of  send- 
ing on  board  each  particular  ship  for  their  several  papers;  for 
each  particular  ship,  without  doubt,  had  its  own  papers ;  the  frigate 
could  not  have  them ;  and  the  captors  had  a  right  to  send  on  board 
them  to  demand  those  papers,  as  well  under  the  treaty  as  under 
the  general  law.  A  second  right  that  accrued  upon  the  receiving 
of  this  answer  was,  a  right  of  detaining  such  vessels  as  were  carry- 
ing cargoes  so  composed,  either  wholly  or  in  part,  to  any  ports  of 
the  enemies  of  this  coimtry ;  for  that  tar,  pitch,  and  hemp,  going 
to  the  enemy's  use,  are  liable  to  be  seized  as  contraband  in  their 
own  nature,  cannot,  I  conceive,  be  doubted  under  the  modem  law 
of  nations ;  though  formerly,  when  the  hostilities  of  Europe  were 
less  naval  than  they  have  since  become,  they  were  of  a  disputable 
nature,  and  perhaps  continued  so  at  the  time  of  making  that  treaty, 
or  at  least  at  the  time  of  making  that  treaty  which  is  the  basis  of 
it.  I  mean  the  treaty  in  which  Whitlock  was  employed  in  the 
year  1656;  for  I  conceive  that  Valin  expresses  the  truth  of  this 
matter  when  he  says,  p.  68,  "  De  droit  cea  choses "  (speaking  of 
naval  stores)  "  sont  de  contrabande  aujourcPhui  et  depuis  le  com- 
mencement de  ce  si^cle,  ce  qui  n'^^toit  pas  autrefois  n6anmoins ; " 
and  Vattel,  the  best  recent  writer  upon  these  matters,  explicitly 
admits,  amongst  positive  contraband  "  les  hois  et  tout  ce  qui  sert  k 
la  construction  et  h  Tarmament  de  vaisseaux  de  guerre."  Upon 
this  principle  was  founded  the  modern  explanatory  article  of  the 
Danish  treaty,  entered  into  in  1780,  on  the  part  of  Great  Britain, 
by  a  noble  lord  (the  late  Earl  of  Mansfield),  then  Secretary  of  State, 
wkose  attention  had  been  peculiarly  turned  to  subjects  of  this 
nature.  I  am  therefore  of  opinion  that,  although  it  might  be 
shown  that  the  nature  of  these  commodities  had  been  subject  to 
some  controversy  in  the  time  of  Whitlock,  when  the  fundamental 
treaty  was  constructed,  and  that  therefore  a  discreet  silence  was 
observed  respecting  them  in  the  composition  of  that  ti-eaty  and  of 
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the  latter  treaty  derived  from  it,  yet  that  the  exposition  which  the 
later  judgment  and  practice  of  Eorope  has  given  upon  this  subject 
would,  in  some  degree,  a£fect  and  apply  what  the  treaties  had  been 
content  to  leave  on  that  indefinite  and  disputable  footing  on  which 
the  notions  then  more  generally  prevailing  in  Europe  had  placed  it 
Certain  it  is,  that  in  the  year  1750,  the  Lords  of  Appeal  in  this 
country  declared  pitch  and  tar,  the  produce  of  Sweden  and  on  board 
a  Swedish  ship  bound  to  a  French  port,  to  be  contraband  and  subject 
to  confiscation,  in  the  memorable  case  of  the  Med  Good's  Hjelpe 
(Lords,  1750).  La  the  more  modern  understanding  of  this  matter, 
goods  of  this  nature,  being  the  produce  of  Sweden,  and  the  actual 
property  of  Swedes  and  conveyed  by  their  own  navigation,  have 
been  deemed  in  British  Courts  of  Admiralty,  upon  a  principle  of 
indulgence  to  the  native  products  and  ordinary  commerce  of  that 
country,  subject  only  to  the  milder  rights  of  preoccupancy  and 
preemption ;  or  to  the  rights  of  preventing  the  goods  from  being 
carried  to  the  enemy,  and  of  applying  them  to  your  own  use, 
making  a  just' pecuniary  compensation  for  them.  But  to  these 
rights,  being  bound  to  an  enemy's  port,  they  are  clearly  subject, 
and  may  be  detained  without  any  violation  of  national  or  individual 
justice.  Thirdly,  another  right  accrued,  that  of  bringing  in  for  a 
more  deliberate  inquiry  than  could  possibly  have  been  conducted 
at  sea,  upon  such  a  number  of  vessels,  even  those  which  professed 
to  carry  cargoes  with  a  neutral  destination.  Was  there  or  was 
there  not  the  just  and  grave  suspicion,  which  the  treaty  refers  to, 
excited  by  the  circumstances  of  such  number  of  vessels  with  such 
cargoes  intended  to  sail  all  along  the  extended  coasts  of  the  several 
public  enemies  of  this  kingdom,  under  the  protection  of  an  armed 
frigate  associated  with  them  for  the  very  purpose  of  beating  off  by 
force  all  particular  inquiry  ?  But  supposing  even  that  there  was 
not,  is  this  the  manner  in  which  the  observance  of  the  treaty  or  of 
the  law  of  nations  is  to  be  enforced  ?  Certainly  not  by  the  treaty 
itself ;  for  the  remedy  for  infraction  is  provided  in  compensations 
to  be  levied  and  punishments  to  be  inflicted  upon  delinquents  by 
their  own  respective  sovereigns.  Article  12.  How  stands  it  by  the 
genend  law  ?  I  don't  say  that  cases  may  not  occur  in  whicb  ^ 
ship  may  be  authorized  by  the  natural  rights  of  self-preservation 
to  defend  itself  against  extreme  violence  threatened  by  a  cruiser 
grossly  abusing  his  commission;  but  where  the  utmost  injury 
threatened  is  the  being  carried  in  for  inquiry  into  the  nearest  port, 
subject  to  a  full  responsibility  in  costs  and  damages  if  this  is  done 
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vexatiously  and  witliout  just  cause»  a  merchant-vessel  has  not  a 
right  to  say  for  itself  (and  an  armed  vessel  has  not  a  right  to  say 
for  it),  "  I  will  submit  to  no  such  inquiry,  but  I  will  take  the  law 
into  my  own  hands  by  force."  What  is  to  be  the  issue,  if  each 
neutral  vessel  has  a  right  to  judge  for  itself  in  the  first  instance 
whether  it  is  rightly  detained,  and  to  act  upon  that  judgment  to 
the  extent  of  using  force  ?  Surely  nothing  but  battle  and  blood- 
shed, as  often  as  there  is  anything  like  an  equality  of  force  or  an 
equality  of  spirit.  For  how  often  will  the  case  occur  in  which  a 
neutral  vessel  will  judge  itself  to  be  rightly  detained  ?  How  far 
the  peace  of  the  world  will  be  benefited  by  taking  the  matter  from 
off  its  present  footing  and  putting  it  upon  this,  is  for  the  advocates 
of  such  a  measure  to  explain.  I  take  the  rule  of  law  to  be,  that 
the  vessel  shall  submit  to  the  inquiry  proposed,  looking  with  con- 
fidence to  those  tribunals  whose  noblest  office  (and  I  hope  not  the 
least  acceptable  to  them)  is  to  relieve,  by  compensation,  incon- 
veniences of  this  kind  where  they  have  happened  through  accident 
or  error ;  and  to  redress  by  compensation  and  punishment,  injuries 
that  have  been  committed  by  design. 

The  second  special  ground  taken  on  the  part  of  the  claimant, 
was,  that  the  intention  was  never  carried  into  act.  And  I  agree 
with  Dr.  Lawrence,  that  if  the  intention  was  voluntarily  and 
clearly  abandoned,  an  intention  so  abandoned,  or  even  a  slight 
hesitation  about  it,  would  not  constitute  a  violation  of  right.  But 
how  stands  the  fact  in  the  present  case  ?  The  intention  gives  way, 
60  far  as  it  does  give  way,  only  to  a  superior  force.  It  is  for  those 
who  give  such  instructions  to  recollect  that  the  averment  of  an 
abandonment  of  intention  cannot  possibly  be  set  up,  because  the  in- 
structions are  delivered  to  persons  who  are  bound  to  obey  them,  and 
who  have  no  authority  to  vary.  The  intention  is  necessarily  un- 
changeable ;  and  being  so,  I  do  not  see  the  person  who  could  fairly 
contradict  me,  if  I  was  to  assert  that  the  delivery  and  acceptance 
of  such  instructions  and  the  sailing  under  them,  were  sufficient  to 
complete  the  act  of  hostility.  However  that  might  be,  the  present 
fact  is,  that  the  commander  sails  with  instructions  to  prevent 
inquiry  and  search  by  force,  which  instructions  he  is  bound  to  obey, 
and  which  he  is  prevented  from  acting  upon  to  their  utmost  extent 
only  by  an  irresistible  force.  Under  such  circumstances  how  does 
the  presumption  of  abandonment  arise  ?  If  it  does,  mark  the  con- 
sequences. If  he  meets  with  a  superior  force,  he  abandons  his 
hostile  purpose.    If  he  meets  with  an  inferior  force,  he  carries  it 
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into  complete  effect.  How  much  is  this  short  of  the  ordinary 
state  of  actual  hostility  ?  What  is  hostility  ?  It  is  violence  where 
you  can  use  yiolence  with  success ;  and  where  you  cannot,  it  is 
submission  and  striking  your  colours.  Nothing  can  be  more  clear, 
upon  the  perusal  of  these  attestations,  than  that  this  gentleman 
abandoned  his  purpose  merely  as  a  subdued  person  in  an  unequal 
contest.  The  resistance  is  carried  on  as  far  as  it  can  be ;  and 
when  it  can  maintain  itself  no  longer,  fugit  indignata. 

d.  It  is  said  that  the  papers  were  not  immediately  taken  pos- 
session of  nor  proceedings  instituted  till  long  after  the  arrival  in 
port.  These  are  unquestionably  irregularities,  but  I  agree  with 
the  King's  Advocate  in  maintaining  that  they  are  not  such  irregu- 
larities as  will  destroy  the  captor's  right  of  proceeding,  for  the 
claimant  had  his  remedy  in  the  way  of  a  monition.  How  these 
delays  were  occasioned,  whether  in  consequence  of  pending  nego- 
tiations (as  has  been  repeatedly  asserted  in  the  course  of  the  argu- 
ment), I  am  not  judicially  informed.  If  such  negotiations  ever 
existed,  I  may  have  reason  personally  to  lament  that  they  have 
proved  ineffectual.  But  the  legal  consequence  of  that  inefficiency 
undoubtedly  is,  that  the  question  of  law  remains  the  same  as  if  no 
such  negotiation  had  ever  been  thought  of. 

4.  It  is  lastly  said,  that  they  have  proceeded  only  against  the 
merchant- vessels,  and  not  against  the  frigate,  the  principal  wrong- 
doer. On  what  grounds  this  was  done — whether  on  that  sort  of 
comity  and  respect  which  is  not  unusually  shown  to  the  imme- 
diate property  of  great  and  august  sovereigns,  or  how  otherwise — 
I  am,  again,  not  judicially  informed ;  but  it  can  be  no  legal  bar  to 
the  right  of  a  plaintiff  to  proceed,  that  he  has  for  some  reason  or 
other  declined  to  proceed  against  another  party  against  whom  he 
had  an  equal  or  possibly  a  superior  title.  And  as  to  the  particular 
case  of  one  vessel  which  had  obtained  her  release  and  a  redelivery 
of  her  papers,  the  act  of  the  captors  may,  perhaps,  furnish  a 
reasonable  ground  of  distinction  with  respect  to  her  own  special 
case ;  but  its  effect,  be  it  what  it  may,  is  confined  to  herself,  and 
can  be  extended  no  further. 

I  am  of  opinion,  therefore,  that  special  circumstances  do  not 
exist  which  can  take  the  case  out  of  the  rule  which  is  generally 
applicable  to  such  a  state  of  facts ;  and  I  have  already  stated  that 
rule  to  be  the  confiscation  of  all  the  property  forcibly  withheld 
from  inquiry  and  search.  It  may  be  fitting  (for  anything  that  I 
know),  that  other  considerations  should  be  interposed  to  soften 
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the  severity  of  the  rule,  if  the  rule  can  he  justly  taxed  with 
severity ;  but  I  have  neither  the  knowledge  of  any  such  considera- 
tions, nor  authority  to  apply  them.  If  any  negotiations  have 
pledged  (as  has  been  intimated)  the  honour  and  good  faith  of  the 
country,  I  can  only  say  that  it  has  been  much  the  habit  of  this 
country  to  redeem  pledges  of  so  sacred  a  nature.  But  my  busi- 
ness is  merely  to  decide  whether,  in  a  Court  of  the  law  of  nations, 
a  pretension  can  be  legally  maintained  which  has  for  its  purpose 
neither  more  nor  less  than  to  extinguish  the  right  of  maritime 
capture  in  war ;  and  to  do  this,  how  ?  by  the  direct  use  of  hostile 
force  on  the  part  of  a  neutral  state.  It  is  high  time  that  the  legal 
merit  of  such  a  pretension  should  be  disposed  of  one  way  or  other 
— ^it  has  been  for  some  few  years  past  preparing  in  Europe — it  is 
extremely  fit  that  it  should  be  brought  to  the  test  of  a  judicial 
decision ;  for  a  worse  state  of  things  cannot  exist,  than  that  of  an 
undetermined  conflict  between  the  ancient  law  of  nations,  as 
understood  and  practised  for  centuries  by  civilised  nations,  and 
a  modem  project  of  innovation  utterly  inconsistent  with  it ;  and, 
in  my  apprehension,  not  more  inconsistent  with  it  than  with  the 
amity  of  neighbouring  states  and  the  personal  safety  of  their 
respective  subjects. 

The  only  remaining  question  which  I  have  to  consider  is,  the 
matter  of  expenses ;  and  this  I  think  myself  bound  to  dispose  of 
with  as  much  tenderness  as  I  can  use  in  favour  of  individuals. 
If  is  to  be  observed  that  the  question  itself  was  of  an  importance 
and  delicacy  somewhat  beyond  the  powers  of  decision  belonging 
to  such  person.  The  authority  of  their  country  has  been  in  some 
degree  surprised  in  this  matter.  The  captors  have  been  extremely 
tardy  in  proceeding  to  adjudication.  Attending  to  all  these  con- 
siderations, I  think  the  claimants  are  clearly  entitled  to  have  their 
expenses  charged  upon  the  value  of  the  property  up  to  the  time  of 
the  order  for  further  proof.  From  that  time  the  property  might 
have  been  withdrawn  upon  bail,  and  it  is  no  answer  in  the  Court 
to  say  that  this  gentleman  or  another  gentleman  did  not  think  it 
advisable  to  commit  their  private  fortunes  to  the  extent  of  the 
security  required.  It  is  the  business  of  foreign  owners  who  have 
brought  their  ships  and  cargoes  into  such  situations  of  difficulty, 
to  find  the  means  of  relieving  them  when  the  opportunity  can  be 
used.  I  go  sufficient  lengths  in  allowing  expenses  for  the  further 
time  in  which  orders  could  have  been  obtained  from  Sweden,  and 
I  fix  this  at  the  distance  of  two  months  from  the  order  of  further 
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proof;  and,  condemning  the  ship  and  cargo,  I  direct  all  pnTate 
adventnies  to  be  restored. 

This  is  the  snbstanee  of  what  I  hare  to  pronounce  judicially  in 
this  case,  after  weighing  with  the  most  anxious  care  the  sereral 
£icts  and  the  learned  ai^uments  which  haye  been  applied  to  them. 
I  ddirer  it  to  mj  country,  and  to  foreign  countries,  with  litfle 
diffidence  in  the  rectitude  of  the  judgment  itself;  I  have  still 
more  satis&ction  in  feeling  an  entire  confidence  in  the  rectitude 
of  the  considerations  under  which  it  has  been  formed. 


^*  The  international  law  on  the 
subject  of  the  right  of  yisitation 
and  search,"  says  Wheaton,  "is 
ably  sunmed  up  by  Sir  William 
SeoU  in  the  case  of  The  Maria^ 
where  the  exercise  of  that  right 
was  attempted  to  be  resisted  by 
the  interposition  of  a  conyoy  of 
Swedish  ships  of  war."  Wheaton's 
Elements  of  International  Law, 
p.  588.  The  judgment  of  Sir 
William  Scott  was  attacked  by 
Professor  J.  P.  W.  Schl^el,  of 
Copenhagen,  in  a  "  Treatise  on  the 
Yisitation 'of  Neutral  Ships  under 
Convoy"  (trans.  Loud.  1801),  and 
yindicated  by  Dr.  Croke  in  "  Re- 
marks on  M.  Schlegel's  Work," 
1801.  The  learned  judge,  in  the 
above-mentioned  case,  lays  down 
certain  principles  upon  this  subject 
which  he  took  to  be  incontrover- 
tible. Ist.  That  the  right  of  visit- 
ing and  searching  tn^rA^zn^ships 
upon  the  high  seas,  whatever  be 
the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destination,  is  an 
incontestible  right  of  the  lawftilly 
commissioned  cruizers  of  a  bellige- 


rent nation.  ''  I  say,"  he  adds» ''  be 
the  ships,  the  cargoes,  and  the  des- 
tination what  they  may,  because, 
till  they  are  visited  and  searched, 
it  does  not  appear  what  the  ships, 
the  cargoes,  or  the  destinations  are ; 
and  it  is  for  the  purpose  Of  ascer- 
taining these  points  that  the  neces- 
sity of  this  right  of  yisitation  and 
search  exists.  This  right  is  so 
clear  in  principle,  that  no  man  can 
deny  it  who  admits  the  l^ality  of 
maritime  capture  ;  because  if  yoa 
are  not  at  liberty  to  ascertun,  by 
sufficient  inquiry,  whether  there  is 
property  that  can  be  l^alfy  cap- 
tured, it  is  impossible  to  capture. 
Even  those  who  contend  for  the 
inadmissible  rule,  that  free  ships 
make  iree  goods,  must  admit  the 
exercise  of  this  right,  at  least 
for  the  purpose  of  ascertaining 
whether  the  ships  fixe  free  ships  or 
not."  Ante,  p.  770.  See  Cargo  £x 
Cafherma,  Lush.  Adm.  Rep.  142 ; 
The  S^nghoh,  Blatchford's  Prixe 
Cases,  349;  The  Peterhoff,  lb. 
468. 
To  illustrate  Uiese  observations. 
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we  may  remark,  that  if  the  right 
to  search  merchant-ships  were  not 
permitted,  in  the  case  of  hostile 
ships  they  might  escape  capture 
by  assuming  the  character  of  neu- 
trals, which  it  would  be  impossible 
to  detect  without  a  close  inspec- 
tion. So  likewise  in  the  case  of 
neutral  vessels,  they  might  either 
contain  enemy's  goods,  which  ac- 
cording to  the  general  international 
law  it  is  allowable  to  capture,  or 
they  might  contain  contraband  of 
war,  the  nature  of  which  could 
only  be  ascertained  by  an  examina- 
tion of  the  cargo  and  finding  out 
the  destination  of  the  ship.  More- 
OTer,  it  would  in  many  cases  be 
impossible  to  say  whether  a  vessel 
was  or  was  not  guilty  of  a  breach 
of  blockade,  unless  it  were  visited 
and  searched,  in  order  to  deter- 
mine from  what  port  it  had  come 
or  for  what  port  it  was  bound. 
"The  right  of  search,**  says  Sir 
William  Scott^  "  is  equally  clear  in 
practice ;  for  practice  is  uniform 
and  universal  upon  the  subject. 
The  many  European  treaties  which 
refer  to  this  right,  refer  to  it  as 
pre-existing,  and  merely  regulate 
the  exercise  of  it.  AH  writers 
upon  the  law  of  nations  unani- 
mously acknowledge  it  without  the 
exception  even  of  Hubner  him- 
self, the  great  champion  of  neutral 
privileges.*'    Ante,  p.  770. 

The  right  of  search  being  lawful, 
it  follows,  as  laid  down  secondly  in 
the  principal  case,  "that  the  autho- 
rity of  the  sovereign  of  a  neutral 
country  being  interposed  in  any 
manner  of  mere  force  cannot  fe- 
gally  vary  the  rights  of  a  lawfully 


commissioned  belligerent  cruiser." 
Hence  it  was  there  decided  that 
Swedish  merchantmen  in  time  of 
war  might  be  legally  visited  and 
searched  by  British  cruisers,  al- 
though under  convoy  of  a  Swedish 
ship  of  war,  and  that  by  resistance 
on  the  part  of  the  convoying  ship, 
the  whole  of  the  merchantmen 
were  liable  to  confiscation.  See 
also  The  EUahe,  4  C.  Rob.  408. 

Two  sovereigns,  however,  may, 
as  is  laid  down  in  the  principal 
case,  unquestionably  agree,  if  they 
think  fit  (as  in  some  instances 
they  have  agreed)  by  special  cove- 
nant, that  the  presence  of  one  of 
their  armed  ships  along  with  their 
merchant-ships  shall  be  mutually 
understood  to  imply  that  nothing 
is  to  be  found  in  that  convoy  of 
merchant-ships  inconsistent  with 
amity  or  neutrality  ;  and  if  they 
consent  to  accept  this  pledge,  no 
third  party  has  a  right  to  quarrel 
with  it  any  more  than  with  any 
other  pledge  which  they  may  agree 
mutually  to  accept.  But  surely 
no  sovereign  can  legally  compel 
the  acceptance  of  such  a  security 
by  mere  force.  The  only  security 
known  to  the  law  of  nations  upon 
this  subject,  independent  of  all 
special  covenants,  is  the  right  of 
personal  visitation  and  search,  to 
be  exercised  by  those  who  have 
the  interest  in  making  it.  Ante, 
p.  771. 

The  right  of  visitation  and  search 
is  a  purely  belligerent  claim,  and 
can  only  be  exercised  in  time  of 
war ;  it  does  not  exist  in  time  of 
peace,  because  it  has  not  then  the 
same  foundation  on  which  alone  it 
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is  tolerated  in  war — ^the  necessities 
of  self-defence.  See  the  Le  LouiSy 
2  Dods.  210,  245,  where  the  sen- 
tence of  a  Vice- Admiralty  Conrt, 
condemning  a  French  ship  for 
being  employed  in  the  slave-trade, 
and  forcibly  resisting  the  search 
of  the  king's  cruisers  in  time  of 
peace,  was  rerersed. 

Hence  a  nation  has  no  right,  in 
the  absence  of  treaty,  to  yisit  and 
search  in  time  of  peace  all  the  ap- 
parent vessels  of  other  countries 
on  the  high  seas,  in  order  to  in- 
stitute an  inquiry,  whether  they 
are  not  in  truth  its  own  vessels 
violating  its  own  laws.  No  such 
right  has  ever  been  claimed ;  nor 
can  it  be  exercised  without  the 
oppression  of  interrupting  and 
harassing  the  real  and  lawful 
navigation  of  other  countries.  lb. 
258. 

The  right  to  visit  and  search 
vessels  suspected  of  being  engaged 
in  the  slave-trade  has  given  rise 
to  much  discussion,  especially  be- 
tween England  aud  the  United 
States,  but  the  doctrine  laid  down 
in  the  case  of  Le  Louis,  upon 
which  it  seems  strange  that  any 
doubt  could  possibly  be  thrown, 
must  now  be  considered  as  an  ac- 
curate exposition  of  international 
law  upon  this  subject.  Hence  it 
is  clear  that  in  the  absence  of  treaty 
neither  Great  Britain  nor  any 
other  country  employing  cruisers 
for  the  suppression  of  the  slave- 
trade  has  any  right,  in  time  of 
peace,  to  visit  and  search  vessels 
sailing  under  the  flag  of  another 
country.  See  this  subject  dis- 
cussed at  some  length,  and  fix)m  an 


American  point  of  view,  in  Law- 
rence's "  Eight  of  Visitation  and 
Search."  And  see  Kent's  Intemat. 
Law  by  Abdy,  p.  389. 

Maritime  states,  however,  have 
claimed  a  right  of  visitation  and 
inquiry  within  those  parts  of  the 
ocean  adjoining  to  their  own  shores, 
which  the  common  courtesy  of 
nations  has  for  their  common  con- 
venience allowed  to  be  considered 
as  parts  of  their  dominions  for 
various  domestic  purposes,  and 
particularly  for  fiscal  or  defensire 
regulations  more  immediately  af- 
fecting their  safety  and  weliare. 
Such  are  the  hovering  laws  (9  O^o. 
II.  c.  35),  which,  within  certain  li- 
mited distances  more  or  less  mo- 
derately assigned,  subject  foreign 
vessels  to  such  examination.  This, 
however,  has  nothing  in  common 
with  a  right  of  visitation  and  seaidi 
upon  the  unappropriated  parts  of 
the  ocean.  The  Le  Louis,  Forest, 
2  Dods.  245. 

The  penalty  for  the  violent  con- 
travention of  the  right  of  search 
is  the  confiscation  of  the  property 
so  withheld  from  visitation  and 
search.  See  ante,  p.  772,  where 
the  authorities  on  the  subjed;  are 
cited  and  discussed. 

The  resistance,  however,  of  an 
enemy  merchant-vessel  will  not,  in 
general,  be  a  sufficient  cause  for 
confiscating  any  neutral  property 
on  board,  for  resistance  in  such  a 
case  on  the  part  of  an  enemy  is  a 
lawful  and  justifiable  act,  which 
on  the  part  of  a  neutral  would  be 
considered  both  unjustifiable  and 
contrary,  as  we  have  seen,  to  ih% 
general  principles  of  international 
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law.  "If,"  says  Sir  W.  Scott,  ''a 
neutral  master  attempts  a  rescne, 
or  to  withdraw  himself  from  search, 
he  violates  a  dnty  which  is  imposed 
upon  him  by  the  law  of  nations,  to 
submit  to  come  in  for  inquiry  as  to 
the  property  of  the  ship  or  cargo  ; 
and  if  he  violates  that  obligation 
by  a  recurrence  to  force,  the  con- 
sequence will  undoubtedly  reach 
the  property  of  his  owner ;  and  it 
would,  I  think,  extend  also  to  the 
confiscation  of  the  whole  cargo 
entrusted  to  his  care,  and  thus 
fraudulently  attempted  to  be  with- 
drawn from  the  rights  of  war. 
With  an  enemy  master,  the  case  is 
very  different:  no  duty  is  violated 
by  such  an  act  on  his  part — lupum 
aurthus  teneo,  and  if  he  can  with- 
draw himself,  he  has  a  right  so  to 
do."  The  Catherim  ElkaUth,  5 
C.  Eob.  232;  and  see  The  Dispatch, 
3  C.  Eob.  278. 

But  if  a  neutral  put  goods  on 
board  a  belligerent  armed  ship, 
they  will,  according  to  the  law  as 
laid  down  by  Sir  William  Scott,  be 
subject  to  confiscation  on  the  cap- 
ture of  the  vessel.  For  in  such  a 
case  the  owner  of  the  gpods  has 
every  reason  to  presume  that  the 
vessel  will  be  defended  against  the 
enemy  by  force.  The  owner  of 
the  goods,  therefore,  betrays  an 
intention  to  resist  visitation  and 
search,  which  he  would  not  do  by 
putting  them  on  board  a  mere  mer- 
chant-vessel, and  so  far  as  he  does 
this  he  adheres  to  the  belligerent ; 
he  withdraws  himself  from  his 
protection  of  neutrality,  and  re- 
sorts to  another  mode  of  defence  ; 
it  is  quite  clear,  therefore,  that  if 


a  party  act  in  association  with  a 
hostile  force,  and  relies  upon  that 
force  for  protection,  he  is  pro  hoe 
vice  to  be  considered  as  an  enemy. 
The  Fanny,  Lawton,  1  Dods.  448. 
See,however,!7%6iVi9rfikfo,9  Cranch, 
388. 

Upon  the  same  principle  it  fol- 
lows that  neutral  vessels  sailing 
under  enemy*s  convoy  are  liable  to 
capture.  The  Sampson,  Barney,  ante, 
p.  761,  cited;  Manning's  Commen- 
taries on  the  Law  of  Nations,  pp. 
369,  370*  but  see  Wheat.  Intemat. 
Law,  594,  6th  ed. 

"The  judgment  of  condemna- 
tion pronounced  in  the  case  of 
The  Maria,''  says  Wheaton,  "  was 
followed  by  the  treaty  of  armed 
neutrality  entered  into  by  the  Baltic 
powers  in  1800,  which  league  was 
dissolved  by  the  death  of  the  Em- 
peror Paul,  and  the  points  in  con- 
troversy between  those  powers  and 
Great  Britain  were  finally  adjusted 
by  the  convention  of  5th  June, 
1801.  By  the  4th  Article  of  this 
convention,  the  right  of  search  as 
to  merchant-vessels  sailing  under 
neutral  convoy  was  modified,  by 
limiting  it  to  public  ships  of  war 
of  the  belligerent  party,  excluding 
private  armed  vessels.  Subject  to 
this  modification,  the  pretension  of 
resisting  by  means  of  convoy  the 
exercise  of  the  belligerent  right  of 
search  was  surrendered  by  Russia 
and  the  other  northern  powers, 
and  various  regulations  provided 
to  prevent  the  abuse  of  that  right 
to  the  injury  of  neutral  com- 
merce." Wheat.  Intemat.  Law, 
590. 

On  strict  principle,  to  defeat  the 
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right  of  search  bj  evasion,  might 
be  as  penal  as  to  resist  it  by  force, 
thongh  it  has  not  been  so  held  in 
practice ;  bnt  certainly  it  is  con- 
duct which  is  always  to  be  viewed 
with  jei^nsy,  and  cannot  be  set 
up  as  an  excnse  advantageons  to 
the  parties,  in  any  matter  requir- 
ing explanation  of  their  conduct. 
The  Mentor,  WilUams,  Edw.  208. 
A  mere  attempt  to  escape,  before 
any  possesion  assumed,  has  never, 
it  seems,  been  held  to  draw  with 
it  the  consequences  of  condemna- 
tion. The  St.  Juan  Baptieta  and 
La  Purissima  ConaptioUj  5  C. 
Rob.  35. 

A  vessel  will  not  be  liable  to 
confiscation  for  resisting  search,  if 
she  was  not  aware  of  a  war  having 
broken  out.  Thus,  where  some 
Spanish  ships  which  had  left  port 
before  they  were  aware  that  a  war 
had  broken  out  between  Great 
Britain  and  France  and  Holland, 
were  detained  by  a  British  cruiser 
on  the  ground  of  having  resisted 
the  exercise  of  visitationand  seardi, 
it  was  held  by  Sir  WiUtam  ScoU 


that  the  ships  ought  to  be  restored. 
"Among  the  facts,"  observed  the 
learned  Judge, "  necessaiy  to  bring 
the  case  within  the  openUdon  of 
the  law,  it  must  be  shown,  in  the 
first  instance,  that  the  vessel  had 
reasonable  grounds  to  be  satisfied 
of  the  existence  of  a  war ;  other- 
wise there  is  no  sudi  thmg  as 
neutral  character,  nor  any  founda- 
tion for  Uie  several  duties  which 
the  law  of  nations  imposes  on  that 
diaracter.  It  is,  therefore,  a  veiy 
material  circumstance  in  this  case^ 
that  at  the  time  of  sailing  no  war 
was  supposed  to  exist  in  the  know- 
ledge or  contemplaticm  of  those 
who  commanded  these  vessels. 
They  sailed  in  perfieet  ignorance  of 
war,  and  consequently  unconscioiis 
that  they  had  any  neutral  duties  to 
perform."  The  SL  Juan  BapUeta 
and  La  Purieema  Conception,  5  C. 
Bob.  33. 

The  right  of  seardi  doM  not 
extend  to  ships  of  war  belonging 
to  neutral  states.  See  Manning's 
Commentaries  of  the  Law  of  Ifa- 
tiwifl^  370-376. 
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Feb.  ISth,  1799,  High  Court  ofAdmiraHy. 

[reported   1   C.   ROB.   196.] 

Trade  with  the  Enemy — Licenses] — British  merchants  are  not 
at  liberty  to  trade  with  the  enemy  without  the  King*s  license ;  all 
property  taken  in  such  a  trade,  is  confiscable  as  prize  to  the  captor. 

This  was  a  case  of  a  claim  of  several  British  merchants  for 
goods  purchased  on  their  account  in  Holland,  and  shipped  on 
board  a  neutral  yessel. 

The  affidavit  annexed  to  the  claim  set  forth : — That  Mr.  Mal- 
colm, of  Glasgow,  and  several  other  merchants  of  North  Britain, 
had,  long  prior  to  hostilities,  been  used  to  trade  extensively  with 
Holland,  in  the  importation  of  various  articles  of  the  produce  of 
Holland,  which  were  particularly  wanted  for  the  use  of  Glasgow, 
and  essentially  necessary  to  the  agriculture  and  manufacture  of 
that  part  of  the  kingdom ;  and  that,  after  the  irruption  of  the 
French  into  Holland,  they  had  constantly  applied  for,  and  obtained 
special  orders  of  his  Majesty  in  council,  permitting  them  to  con- 
tinue that  trade ;  that  after  the  passing  of  the  Acts  of  Parliament 
35  Geo.  III.  c.  15*  and  80 ;  36  Geo.  III.  c.  76 ;  37  Geo.  III.  c.  12; 
confirming  and  continuing  the  orders  in  council  of  the  16th  and 

1  The  85  Geo.  III.  c.  15  (16  March,  import  such  goods  belonging  to  subjects 

1 795),  reciting  and  confirming  the  orders  of  the  United  Provinces,  or  to  any  subject 

of  oouncU  of  the  16th  and  21  st  January  of  his  Hajesty,  to  be  landed  and  secured 

(which  allowed  goods  coming  to  ports  of  in  warehouses  for  the  benefit  of  the  pro- 

this  kingdom  directly  from  any  port  of  prietor,  and  for  the  security  of  the  re- 

Holland,  and  navigated  in  any  manner,  venue.    The  subsequent   Acts   contain 

to  be  landed  and  secured  in  warehouses  further  regulations  for  property  coming 

for  the  use  of  the  proprietors  tiU  further  from  Holland,  in  the  ambiguous  situation 

orders),  enacts,  that  it  shall  be  lawful  to  of  the  two  countries  at  that  time. 

8  E  2 
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Slst  January,  it  was  apprehended  in  that  part  of  Great  Britain 
that  by  these  Acts  the  importation  of  such  goods  was  made  legaL 
But  for  the  greater  security  they  still  made  application  to  the 
Commissioners  of  Customs  at  Glasgow,  to  know  what  they  con- 
sidered to  be  the  interpretation  of  the  said  Acts,  and  whether  his 
Majesty's  license  was  still  necessary ;  and  that  in  answer  to  such 
application,  the  merchants  were  informed,  under  the  opinion  of  the 
law  advisers  of  the  said  Commissioners,  that  no  such  orders  of 
council  were  necessary,  and  that  all  goods  brought  from  the  United 
Provinces  would  in  future  be  entered  without  them ;  and  that  in 
consequence  of  such  information,  they  had  caused  the  goods  in 
question  to  be  shipped  at  Rotterdam  for  their  account ;  ostensibly 
documented  for  Bergen  to  avoid  the  enemy's  cruisers. 

JUDGMENT. 

Sir  W.  Scott — This  is  the  case  of  a  ship  laden  with  flax, 
madder,  geneva,  and  cheese,  and  bound  from  Rotterdam  ostensibly 
to  Bergen ;  but  she  was  in  truth  coming  to  a  British  port,  and  took 
a  destination  to  Bergen  to  deceive  French  cruisers ;  and  as  the 
claim  discloses  (of  which  I  see  no  reason  to  doubt  the  truth)  the 
goods  were  to  be  imported  on  account  of  British  merchants,  being 
most  of  them  articles  of  considerable  use  in  the  manufactures  and 
commerce  of  this  country,  and  being  brought  under  an  assurance 
from  the  Commissioners  of  the  Customs  in  Scotland,  that  they 
might  be  lawfully  imported  without  any  license,  by  virtue  of  the 
statute  35  Geo.  III.  cc.  15  and  80. 

It  is  said  that  these  circumstances  compose  a  case  entitled  to 
great  indulgence ;  and  I  do  not  deny  it.  But  if  there  is  a  rule  of 
law  on  the  subject  binding  the  Court,  I  must  follow  where  that  rule 
leads  me ;  though  it  leads  to  consequences  which  I  may  privately 
regret,  when  I  look  to  the  particular  intentions  of  the  parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  trading  with  the  public 
enemy,  unless  with  the  permission  of  the  sovereign,  is  interdicted. 
It  is  not  a  principle  peculiar  to  the  maritime  law  of  this  country; 
it  is  laid  down  by  Bynkershoek  as  an  universal  principle  of  law — 
Ex  naturd  belli  commercia  inter  hostes  cessare  non  est  dubitandum. 
Qtiam  vis  nulla  specialis  sit,  commerciorum  prohibitio,  ipso  iamen 
jure  beUi  commercia  esse  vetita,  ipsa  indictiones  beUorum  satis  de- 
clarant, etc.  He  proceeds  to  observe,  that  the  interests  of  trade 
and  the  necessity  of  obtaining  certain  commodities  have  some- 
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times  so  far  overpowered  this  rule,  that  different  species  of  traffic 
have  been  permitted,  prout  e  re>9ud,  svbditorumque  auorum  esse 
censent  principes.  (Bynk.  Q.  J.  B.  book  i.  c.  3.)  But  it  is  in  all 
cases  the  act  and  permission  of  the  sovereign.  Wherever  that  is 
I>ermitted,  it  is  a  suspension  of  the  state  of  war  quoad  hoc.  It  is, 
as  he  expresses  it,  pro  parte  sic  beUum,  pro  parte  pax  inter  svbditos 
utriusque  principis.  It  appears  from  these  passages  to  have  been 
the  law  of  HoUand ;  Valin,  1.  iii.  tit.  G,  art.  3,  states  it  to  have 
been  the  law  of  France,  whether  the  trade  was  attempted  to  be 
carried  on  in  national  or  in  neutral  vessels.  It  will  appear  from  a 
case  which  I  shall  have  occasion  to  mention  {The  Fortuna),  to 
have  been  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness 
be  affirmed  to  have  been  a  general  principle  of  law  in  most  of  the 
countries  of  Europ*. 

By  the  law  and  constitution  of  this  country,  the  sovereign  alone 
Jias  the  power  of  declaring  war  and  peace.  He  alone,  therefore, 
who  has  the  power  of  entirely  removing  the  state  of  war,  has  the 
power  of  removing  it  in  part,  by  permitting,  where  he  sees  proper, 
that  commercial  intercourse  which  is  a  partial  suspension  of  the 
war.  There  may  be  occasions  on  which  such  an  intercourse  may 
be  highly  expedient.  But  it  is  not  for  individuals  to  determine 
on  the  expediency  of  such  occasions  on  their  own  notions  of  com- 
merce, and  of  commerce  merely,  and  possibly  on  grounds  of  private 
advantage  not  very  reconcilable  with  the  general  interests  of  the 
State.  It  is  for  the  State  alone,  on  more  enlarged  views  of  policy, 
and  of  all  circumstances  that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permitted,  and  under  what 
regulations.  In  my  opinion,  no  principle  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  t)n  any  other  foot- 
ing than  that  of  the  direct  permission  of  the  State,  Who  can  be 
insensible  to  the  consequences  that  might  foUow,  if  every  person 
in  time  of  war  had  a  right  to  carry  on  a  commercial  intercourse 
with  the  enemy,  and  under  colour  of  that,  had  the  means  of  carry- 
ing on  any  other  species  of  intercourse  he  might  think  fit  ?  The 
inconvenience  to  the  public  might  be  extreme ;  and  where  is  the 
inconvenience  on  the  other  side,  that  the  merchant  should  be  com- 
pelled^  in  such  a  situation  of  the  two  countries,  to  carry  on  his 
trade  between  them  (if  necessary)  under  the  eye  and  control  of  the 
government,  charged  with  the  care  of  the  public  safety  ? 

Another  principle  of  law,  of  a  less  politic  nature,  but  equally 
general  in  its  reception  and  direct  in  its  application,  forbids  this 
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sort  of  communication  as  fundamentally  inconsistent  with  the  rela- 
tion at  that  time  subsisting  between  the  two  countries ;  and  that  is, 
the  total  inability  to  sustain  any  contract  by  an  appeal  to  the 
tribunals  of  the  one  country  on  the  part  of  the  subjects  of  the 
other.     In  the  law  of  almost  every  country,  the  character  of  alien 
enemy  carries  with  it  a  disability  to  sue  or  to  sustain  in  the  lan- 
guage of  civilians  a  persona  standi  in  judicio.    The  peculiar  law  of 
our  own  country  applies  this  principle  with  great  rigour.     The 
same  principle  is  received  in  our  Courts  of  the  law  of  nations ; 
they  are  so  far  British  Courts  that  no  man  can  sue  therein  who  is 
a  subject  of  the  enemy,  unless  under  particular  circumstances  that 
pro  hde  vice  discharge  him  from  the  character  of  an  enemy ;  such 
as  his  coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some  other 
act  of  public  authority  that  puts  him  in  the  kkig's  peace  pro  hde 
vice.     But  otherwise  he  is  totally  exlex;    even  in  the  case  of 
ransoms,^  which  were  contracts,  but  contracts  arising  ex  jure  beUi, 
and  tolerated  as  such,  the  enemy  was  not  permitted  to  sue  in  his 
own  proper  person  for  the  payment  of  the  ransom  bill ;  but  the 
payment  was  enforced  by  an  action  brought  by  the  imprisoned 
hostage  in  the  courts  of  his  own  country  for  the  recovery  of  his 
freedom.     A  state  in  which  contracts  cannot  be  enforced,  cannot 
be  a  state  of  legal  commerce.     If  the  parties  who  are  to  contract 
have  no  right  to  compel  the  performance  of  the  contract,  nor  even 
to  appear  in  a  court  of  justice  for  that  purpose,  can  there  be  a 
stronger  proof  that  the  law  imposes  a  legal  inability  to  contract  ? 
To  such  transactions  it  gives  no  sanction — they  have  no  legal 
existence ;  and  the  whole  of  such  commerce  is  attempted  without 
its  protection  and  against  its  authority.    Bynkershoek  expresses 
himself  with  great  force  upon  this  argument  in  his  first  book, 
chapter  7,  where  he  lays  down  that  the  legality  of  commerce  and 
the  mutual  use  of  courts  of  justice  are  inseparable.     He  says  that 
oases  of  commerce  are  undistinguishable  from  cases  of  any  other 
species  in  this  respect.    Si  kosti  semel  permittas  actiones  exercere, 
difficiU  est  distinguere  ex  qud  causd  ortoiUur,  nee  potui  animad' 
vertere  Ulam  distinctionem  unquam  usuftdsse  servatam. 
Upon  these  and  similar  grounds  it  has  been  the  established 


'  BaDsoms,  except  in  cases  of  necessity  HI.  c.  72,  ss.  16  ei  seq» ;  17  k  18  Vict,  c 

to  be  allowed  by  the  Court  of  Admiralty,  18,  ss.  42,  48,  44.     See  Wildman  on  In- 

haye  been  abolished.    22  Geo.  III.  c  26 ;  temational  Law,  p.  275. 
85  Geo.  III.  c.  66,  ss.  85,  86 ;  45  Geo. 
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rule  of  the  law  of  this  Court,  confirmed  by  the  judgment  of  the 
Supreme  Court,  that  a  treuiing  with  the  enemy,  except  under  a  royal 
license,  subjects  the  property  to  confiscation ;  and  the  most  eminent 
persons  of  the  law  sitting  in  the  Supreme  Courts  have  uniformly- 
sustained  such  judgments. 

In  The  Ringende  Ja^ob,  1747,  Andreas  Laud,  master,  a  Swede, 
which  went  from  London  to  Bordeaux  in  ballast,  there  took  in 
seventy-one  tuns  of  wine  for  Mr.  Minet,  Mr.  Challie,  and  Mr. 
Fetherstonhagh,  to  be  delivered  at  Guernsey,  but  with  false  clear- 
ances at  Bordeaux  to  deceive  the  enemy.  Condemned  by  the 
Lords  of  Appeal,  7th  of  February,  1750,  in  affirmance  of  the 
judgment  of  the  Admiralty. 

In  The  Lady  Jane,  a  Hamburgh  ship,  laden  at  Malaga  with 
mountain  wine,  cargo  claimed  by  English  merchants,  as  the  pro- 
duce of  goods  sent  to  Spain  before  the  war.  Condemned  IStb  of 
April,  1749 ;  present.  Lord  President,  Archbishop  of  York,  and 
Baron  Clerke. 

In  The  Deergarden,  of  Stockholm,  woollen  goods  shipped  osten- 
sibly at  Lisbon,  voyage  in  fact  to  the  enemy's  port  at  Bilboa,  but 
on  British  account. — Cargo  condemned,  15th  of  March,  1747. 

In  The  Elizabeth,  of  Ostend,  cargo  the  property  of  British  sub- 
jects coming  from  an  enemy's  port.  Condemned  27th  of  January, 
1749;  present,  Duke  of  Dorset,  Earl  of  Pembroke,  Right  Hon. 
W.  Pitt,  Mr.  Justice  Dennison,  Mr.  Justice  Clive.  Held,  **  that  a 
British  subject  cannot  trade  with  the  enemy,  but  that  the  only 
punishment  which  the  Admiralty  can  inflict  was  confiscation  of 
the  goods." 

In  The  Juffrow  Louisa  Margaretha,  Lords,  3rd  of  April,  1781, 
a  case  of  a  claim  of  Messrs.  Escott  and  Read,  of  London,  for  wines 
and  other  articles  shipped  on  board  a  Dutch  ship,  April  7,  1780^ 
at  Malaga,  for  their  accoimt.  The  affidavit  of  the  claim  stated, 
that  Mr.  Escott  was  one  of  a  house  of  trade,  known  by  the  name 
of  Escott  and  Read,  of  London ;  that  they  had  for  twenty  years 
immediately  preceding  hostilities  between  Great  Britain  and  Spain, 
carried  on  considerable .  trade  to  and  from  Malaga,  and  had  an 
established  house  of  trade  at  Malaga,  where  Mr.  Escott  had 
resided  about  thirty  years  preceding,  excepting  the  last  ten 
months,  when  he  had  left  that  place,  and  had  since  resided  in 
England.  It  further  stated,  that  considerable  quantities  of  wine 
and  other  merchandise  belonging  to  the  said  house  (deposited  in 
vaults  and  warehouses  set  apart  for  the  same)  had  been  left  at 
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Malaga  under  the  care  of  Mr.  Grivegnee,  a  Fleming  by  birth, 
brought  up  in  that  house,  who  was  suffered  to  remain  to  preserve 
the  said  goods  during  hostilities,  unless  a  favourable  opportunity 
should  offer  of  sending  them  to  London.  It  stated  the  destina- 
tion to  have  been  to  Ostend,  and  the  property  to  have  been 
described  for  neutral  account  and  risk,  to  avoid  the  enemy's 
cruisers ;  and  claimed  the  whole  as  the  entire  property  of  the 
house  of  London,  out  of  which  Mr.  Grivegnee  was  to  receive 
fourteen  per  cent,  but  no  other  emolument  whatever.  The 
judgment  of  the  Court  of  Admiralty,  rejecting  the  claim  of  Mr. 
Escott,  was  affirmed ;  present,  the  Earls  of  Bathurst,  Sandwich, 
Marchmont,  Hillsborough,  Clarendon,  Viscount  Stormont,  Lord 
Grantham,  Lord  Loughborough,  Chief  Justice  of  the  Common 
PleaSy  Sir  Bichard  Worsley,  Sir  J.  Goodricke,  Sir  J.  Eardley 
W^mot. 

Li  The  St.  Louis,  alias  El  AUesandro,  Lords,  July  18th,  1781, 
the  case  of  a  claim  of  Messrs.  Morgan  and  Mather,  for  certain 
peltries  shipped  by  them  on  board  a  vessel  of  New  Orleans,  bound 
to  Bordeaux,  and  consigned  to  merchants  there,  on  the  proper 
account  and  risk  of  the  shippers.  The  affidavit  stated  the  history 
of  Mr.  Morgan  from  the  year  1764,  when  he  left  England  to  settle 
in  West  Florida,  and  his  subsequent  transactions  from  1774,  on 
the  river  Mississippi ;  where,  finding  no  troops  nor  any  sort  of 
protection  granted  by  the  British  government  to  those  ^ttled  on 
the  British  part  of  the  banks  of  that  river,  he  had  kept  a  ship  as 
a  floating  storehouse,  living  himself  at  New  Orleans  by  permission 
of  the  governor,  under  an  express  condition  that  he  should  not 
land  any  sort  of  goods  in  any  part  of  the  Spanish  dominions.  It 
then  stated,  that  in  1779,  finding  the  American  troops  in  such 
force  all  over  the  river  as  to  prevent  any  English  ship  firom 
coming  up  the  river,  and  that  it  was  impossible  to  make  any  remit- 
tances to  England  but  by  hiring  neutral  vessels,  he  shipped  the 
goods  in  question  on  board  the  "  St.  Louis,"  27th  of  April,  1779, 
belonging  to  inhabitants  of  New  Orleans,  at  that  time  neutral 
subjects,  that  being  the  only  vessel  at  New  Orleans  bound  to  any 
port  of  Europe ;  that  they  were  consigned  to  merchants  at  Bor- 
deaux, to  be  there  sold,  and  the  proceeds  remitted  to  Mr.  Mather 
in  London ;  that  he  was  obliged  to  resort  to  this  mode  of  remit- 
tance that  the  goods  might  not  perish  on  his  hands. 

Annexed  to  the  affidavit  was  a  certificate  of  Colonel  Dickson, 
the  British  commander  in  those  parts,  certifying  that  Mr.  Morgani 
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a  British  subject/  had  received  permission,  under  the  twelfth 
article  of  the  Capitulation  of  Baton  Bouge,  to  convey  himself  and 
family  to  London  under  a  passport  from  the  Spanish  governor. 
The  sentence  of  the  Court  of  Admiralty,  condemning  the  ship 
and  cargo  as  enemy's  property,  or  otherwise  liable  to  confiscation, 
was  affirmed ;  present.  Earl  of  Bathurst,  Earl  of  Clarendon,  Lord 
Loughborough,  Chief  Justice  of  the  Common  Pleas. 

In  The  Compte  de  Wohronzoffy  Lords,  19th  of  July,  1781,  a  case 
of  a  claim  of  Mr.  Daly,  Mr.  G.  Byrne,  and  other  Irish  merchants, 
for  the  ship  and  certain  quantities  of  French  wines  shipped  at 
Bordeaux,  May,  1780,  on  their  account,  with  ostensible  papers  for 
Bussia.  It  was  stated  in  support  of  their  claim,  that  during  the 
whole  of  the  war  the  Commissioners  of  his  Majesty's  revenue  and 
excise  in  Ireland,  had  constantly  permitted  trade  to  be  carried  on 
from  Bordeaux  to  Dublin,  in  the  same  manner  as  it  was  before 
hostilities  commenced ;  and  all  ships  belonging  to  British  owners, 
navigated  according  to  law,  with  cargoes  the  property  of  British 
owners,  coming  immediately  and  openly  from  Bordeaux,  had  been 
and  still  were  admitted  to  enter  and  invoice  their  cargoes  from 
thence ;  and  that  on  aU  cargoes  so  entered  the  regular  duties  had 
been  paid. 

An  Act  of  Parliament  was  recited,  passed  in  Ireland  in  the  19th 
and  20th  of  his  present  Majesty,  by  which  it  is  enacted,  that  from 
the  24th  of  June,  1780,  till  the  25th  of  December,  1781,  there 

*  In  The   Victoria,    Lords,  July  20,  master  and   crew,   and  under  Spanish 

1781,  the  property  of  the  same  gentle-  colours,  and  was  captured  7th  of  June, 
man,  Mr.  Morgan,  in  the  ship  purchased  ^  1779,  bya  privateer  commissioned  against 

of  a  Spanish  subject,  2l8t  of  April,  1779,  France.    The  order  of  Council  for  repri- 

and  in  the  cargo  shipped  at  New  Orleans,  sals  against  Spain  issued  Idth  of  June, 

16th  of  April,  1779,  and  consigned  to  1779. 

London,  was  restored.  The  prsesertim  of  the  Appeal  stated  the 

The  circumstances  of  that  case  were  transfer  of  the  ship  to  have  been  a  ficti- 

that  Mr.  Morgan  had  shipped  the  goods  tions  transfer,  and  that  Mr.  Morgan  was 

16th  of  April,  1779,  on  board  a  Spanish  at  the  time  of  the  transfer  a  Spanish 

ship,  bound  to  a  Spanish  port,  but  after-  subject,  residing  and  carrying  on  trade  at 

wards  the  destination  was  altered  for  New  Orleans ;  that  by  the  proofs,  the 

London ;  on  the  20th  the  ship  sailed,  but  ship  and  cargo  appeared  to  be  Spanish 

the  master  hearing  in  the  river  that  there  property,  and  as  such,  being  taken  by  a 

was  a  prospect  of  approaching  hostilities  privateer  having  no  commission  against 

between  England  and  Spain,   returned,  Spain,  they  were  to  bo  condemned  as 

and  refused  to  proceed,  unless  he  was  droits  of  Admiralty. 

\ndemnified  against  all  loss.  Mr.  Morgan  Mr.  Morgan  returned  to  England  after 

then  purchased  the  ship  of  the  master  ;  the  Capitulation  of  Baton  Rouge,   and  . 

she  sailed  for  London,  with  the  Spanish  arrived  in  London  29th  of  July,  1780. 
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should  be  paid  an  additional  duty  of  £10  7«.  per  ton  on  all  French 
wines  imported  into  the  kingdom  of  Ireland  during  the  said  period. 
The  practice  of  admitting  such  cargo  to  an  entry  was  proved  by 
an  extract  from  the  entries  office,  by  which  it  appeared  that  several 
cargoes  of  a  similar  nature  had  been  permitted  to  enter.  And  it 
was  contended,  that  the  Act  of  the  Irish  legislature  was  decisive, 
as  far  as  it  was  competent  for  them  to  decide,  being  made  long 
after  the  commencement  of  hostilities,  as  it  could  not  be  imagined 
that  they  would  be  inattentive  to  public  affairs,  or  propose  to  draw 
a  revenue  &om  a  trade  prohibited  and  illegal.  The  judgment  of 
the  Court  of  Admiralty,  condemning  the  ship  and  cargo  as  good 
and  lawful  prize,  was  affirmed,  and  the  appellant  was  condemned 
in  the  costs  of  the  appeal ;  present.  Earl  of  Bathurst,  Earl  of 
Hillsborough,  Earl  of  Clarendon,  Lord  Loughborough,  Chief 
Justice  of  the  Common  Pleas. 

In  The  Expedite  van  Roterdam,  Lords,  18th  of  July,  1782,  a 
case  of  the  claim  of  Messrs.  Gregory  and  TumbuU,  of  London, 
for  a  quantity  of  wine  and  other  articles  shipped  on  board  a  Dutch 
ship,  December  20th,  1780,  at  Malaga,  for  them,  though  ostensibly 
for  the  account  and  risk  of  Mr.  Carl  Thomasze,  of  Amsterdam, 
their  agent,  Holland  being  then  at  peace  with  this  country.  The 
affidavit  of  the  claimant  recited  an  Act,  passed  in  the  twentieth 
year  of  his  Majesty's  reign  to  permit  goods,  the  product  or  manu- 
facture of  certain  places  within  the  Levant  or  Mediterranean  seas, 
to  be  imported  into  Great  Britain  or  Ireland,  in  British  or  foreign 
vessels,  from  any  place  whatsoever,  enacting  that,  from  the  1st  of 
January,  1780,  any  goods  which  had  been  usually  imported  firom 
any  port  or  place  in  Europe,  within  the  Straits  of  Gibraltar  (with 
an  exception,  respecting  the  dominions  of  the  Grand  Signior), 
should  and  might,  during  the  continuance  of  the  said  Act,  be 
imported  and  brought  by  any  person  or  persons  whatsoever  into 
Great  Britain  or  Ireland,  in  any  ship  belonging  to  any  state  in 
amity  with  his  Majesty.  The  .affidavit  stated,  that  ihe  importation 
had  been  in  every  respect  conformable  to  the  said  Act>  and  that 
the  said  goods  were  coming  for  the  sole  accoimt,  risk,  and  benefit 
of  their  house,  being  described  in  the  bill  of  lading  to  be  at  the 
account  and  risk  of  Carl  Thomasze,  only  to  avoid  the  enemy's 
cruisers.  The  judgment  of  the  Court  of  Admiralty  condemning 
these  goods  was  affirmed ;  present,  Lord  Camden,  Earl  of  Effing- 
ham, and  Lord  Ashburton. 

In  The  Bella  Guidita,  Lords,  20th  of  July,  1785,  a  case  of  a 
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claim  of  Mr.  Yaughan  and  other  British  merchants,  sending  a 
cargo  of  provisions  on  board  a  Venetian  vessel  from  Ireland  to 
Grenada^  one  of  the  islands  then  lately  taken  by  the  French.  The 
affidavit  of  claim  set  forth  the  particular  situation  of  that  and  the 
other  islands,  since  they  had  fallen  into  the  possession  of  the 
French;  that  they  were  not  considered  by  the  French  government 
as  entirely  French  islands ;  that  by  a  certain  ordinance  of  the 
French  king,  it  was  ordained  that  the  merchants  and  inhabitants 
of  all  or  most  of  the  conquered  islands  should,  as  to  their  trade 
and  commerce,  be  upon  the  same  terms  and  footing  as  the  British 
merchants  and  inhabitants  of  the  island  of  Dominica ;  that  by  the 
17th  Article  of  the  Capitulation  of  the  island  of  Dominica,  in  1778, 
it  was  permitted  to  the  merchants  of  the  said  island,  until  peace, 
to  receive  vessels  (except  English)  to  their  address  from  all  parts 
of  the  world,  without  their  being  confiscated ;  that  before  Dutch 
hostilities  broke  out,  the  trade  between  the  conquered  islands  and 
Great  Britain  had  been  carried  on  through  the  island  of  St.  Eus- 
tatius,  under  the  sanction  of  British  Acts  of  Parliament,  for  the 
purpose  of  supplying  the  islands  with  provisions  absolutely  neces- 
sary for  their  subsistence ;  and  of  taking  off  the  produce  in  pay- 
ment to  British  merchants,  as  the  only  means  of  keeping  down 
the  interest  due  to  them  on  mortgage  on  the  plantations. 

"  That  after  the  Dutch  hostilities  it  became  notorious  to  the 
British  government  that  the  obstruction  of  this  trade  would  be 
attended  with  very  serious  consequences  to  the  British  interests  in 
the  said  islands,  and  under  these  considerations  an  Act  was  passed 
in  the  20th  Geo.  III.  reciting,  that  during  the  said  hostilities  the 
islands  of  Grenada  and  the  Grenadines  had  been  taken  by  the 
French  king,  but  it  was  just  and  expedient  to  give  every  relief  to 
the  proprietors  of  estates  in  the  said  islands;  and  enacting,  that  no 
goods  or  merchandise  of  the  growth,  produce,  or  manufacture  of 
the  said  islands,  on  board  neutral  vessels,  going  to  neutral  ports, 
should  be  liable  to  condemnation  as  prize. 

"  That  under  this  view  of  the  necessitous  situation  of  the  said 
island,  and  of  the  favourable  manner  in  which  it  was  considered 
by  the  government  of  this  country,  the  claimants  chartered  this 
ship  to  carry  out  a  cargo  of  provisions  to  Grenada,  and  bring 
back  in  return  a  cargo  of  the  produce  of  that  island ;  that  there 
was  an  ostensible  destination  to  St.  Thomas  merely  for  the  purpose 
of  avoiding  the  enemies'  cruisers. 

**  The  judgment  of  the  Vice-Admiralty  Court  of  Barbadoes, 
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condemning  the  cargo  as  French  property,  was  affirmed,  and  the 
appellant  condemned  in  the  costs  of  appeal;  present.  Lord  Camden, 
President  of  the  Conncil,  Earl  of  Effingham,  Marqnis  of  Gaer- 
marthen,  Yiscoont  Howe,  and  Lord  Sydney/' ' 


>  The  printed  papers  of  appeal  coDtain 
the  following  strong  representation  of  the 
haidahlp  <^  this  case  : — 

"The  appellants  and  intenrener  in 
support  of  their  case,  b^  leave  to  observe 
that  as  the  lacts  stand  now  disdoeed  to 
your  Lordships,  the  single  qnestion  arises, 
^ekdMer  it  wa$  90  unlauful  for  a  British 
aubjeet  to  »md  supplies  to  the  British 
planlcUions  in  the  Grenada  islands  whilst 
under  the  misfortune  of  a  temporary  sub- 
jection to  the  French,  as  that  a  eonfisco' 
Hon  of  the  supplies  so  sent  should  he  the 
just  and  legal  consequences  of  his  mtsoon- 
duet  f  and  they  humbly  presume  that  this 
question  cannot  possibly  be  answered  in 
the  affirmative  by  those  who  consider  the 
&vourable  principles  of  the  various  Acts 
of  Parliament  relating  to  the  British 
captured  islands,  the  attentions  of  his 
Miyesty's  ministers  to  the  relief  of  the 
proprietors,  and  the  peculiar  exigence  of 
public  affairs  which  called  both  upon  the 
legislature  and  the  executive  goverumeut 
to  authorize  special  provisions  for  cases 
which  happily  have  had  but  few  prece- 
dents in  the  history  of  this  country. 

"In  the  late  unfortunate  war  Great 
Britain  saw  many  of  its  valuable  West 
Indian  possessions  fall  into  the  hands  of 
the  enemy,  from  its  absolute  inability  to 
protect  them.  The  proprietors  being  still 
British  in  principle  and  affection,  and 
many  of  them  by  actual  residence,  and 
the  hope  being  constantly  entertained,  as 
well  by  the  public  as  by  individuals,  that 
these  islands  would  soon  revert  to  the 
dominion  of  their  natural  sovereign,  the 
Parliament,  in  the  several  cases  of  Nevis, 
Montserrat,  St  Christopher's,  Grenada, 
and  the  Grenadines,  expressly  permitted 
the  produce  of  these  plantations  to  be 
ctrtxreyed  to  Europe  free  from  British  cap- 
t\Mw,  under  limitations  intended  merely 
*v>  Jvf>*Y*nt  the  abuse  of  this  permission 
^  tk*  clandestine  extension  of  it  to  the 


produce  of  foreign  colonies.  In  thii  pro 
vision  the  principle  appears  to  be  clesriy 
recognized  and  established  thai  these  is- 
lands, though  captured^  were  wji  to  he  con- 
sidered as  French  ;  for  upon  what  other 
principle  could  British  protection  have 
been  imparted  to  them  f  and  if  the  Bri- 
tish legislature  did  thus  solemnly  declare 
its  intention  to  protect  and  encourage  the 
produce  of  these  plantations  during  the 
remainder  of  the  war,  upon  what  grounds 
of  legal  or  political  analogy  can  it  be  con- 
tended that  it  was  criminal  to  transmit 
those  supplies,  without  which  these  plan- 
tations could  not  possibly  be  continued 
in  a  state  of  culture  ?  Does  not  the  ex- 
pressed permission  of  exportation  iuvolYe 
a  permission  of  all  that  species  of  neces- 
sary importation,  without  which  the  pre- 
tended permission  of  the  other  is  merely 
nugatory  and  insulting  ? 

"  The  conduct  of  his  Majesty's  execu- 
tive government  was  no  less  favourable  to 
the  interests  of  the  unfortunate  British 
proprietors.  Various  applications  to  his 
Majesty's  ministers  on  the  behalf  of  these 
proprietors  were  always  readily  enter- 
tained and  attentively  considered ;  and 
the  appellants  and  intervener  deem  much 
too  highly  of  the  wisdom  and  integrity 
of  his  Majesty's  servants  to  suppose,  that 
whilst  they  were  listening  to  every  pro- 
posal for  the  relief  of  these  islands,  they 
were  at  that  moment  conscious  to  them- 
selves that  in  truth  they  were  only  con- 
sulting for  the  better  security  of  the  pro- 
perty of  the  French. 

'*  Upon  the  extreme  exigence  of  public 
affairs  at  that  period,  the  appellants  and 
intervener  forbear  to  enlarge.  It  remains 
for  your  Lordships  to  decide  whether  these 
could  possibly  be  the  intentions  of  the 
British  government,  viz.  : — ^That  those 
islands  should  be  condemned  to  absolute 
sterility  by  a  refusal  of  such  necessary 
supplies  as  the  French,  from  a  partiality 
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In  The  Eenigheid,  Lords,  2l8t  of  March,  1795,  a  case  of  a  claim 
of  Mr.  Hankey,  of  London,  and  of  Mr.  Alphen,  of  Rotterdam,  for 
a  quantity  of  com  shipped  on  board  a  Lubeck  ship,  in  December, 
1792,  &om  Rotterdam  to  Nantes.  It  appeared  from  the  evidence, 
that  the  ship  was  chartered  for  this  voyage  on  the  6th  of  December, 
1792,  and  that  the  cargo  was  actually  laden  in  the  same  month, 
but  by  various  accidental  delays  the  ship  was  prevented  from 
putting  to  sea  tiU  the  9th  of  February.  Hostilities  were  declared 
by  the  ruling  powers  of  France  against  England  and  HoUand  on 
the  1st  of  February,  1798.  It  was  contended  for  the  captors,  that 
hostilities  having  been  declared  by  the  ruling  powers  of  France 
against  England  and  Holland,  on  the  1st  of  February,  1798,  no 
cargo  could  lawfully  be  sent  from  Holland  for  France,  on  account 
of  British  and  Dutch  subjects,  on  the  9ih  of  the  same  month; 
subsequent  to  which,  this  ship  with  the  cargo  of  wheat  in  question 
on  board,  set  sail  from  Helvoetsluys  for  Nantes ;  and  having  been 
captured  in  such  voyage  on  the  26th  of  that  month,  the  cargo  was 
rightly,  justly,  and  lawfully  condemned  as  prize  to  the  British 
captors.  The  sentence  of  the  Court  of  Admiralty  condemning  the 
whole  cargo  was  affirmed ;  present.  Earl  of  Mansfield,  President  of 
the  Coimcil,  Lord  Auckland,  Sir  Richard  Pepper  Arden,  Master  of 
the  Rolls,  Sir  J.  Eyre,  Chief  Justice  of  the  Common  Pleas,  Sir 
W.  Wynne,  Charles  Greville,  Esq. 

In  The  Fortuna,  Kock,  Lords,  27th  of  June,  1795,  a  case  of  a 
claim  of  Messrs.  Tupper  &  Drake,  British  merchants  carrying  on 
trade  at  Barcelona,  for  a  quantity  of  goods  shipped  on  board  a 
Swedish  vessel  at  Barcelona,  January,  1798,  and  destined  to  Calais. 
It  appeared  in  evidence  that  the  ship  was  chartered  for  this  voyage 
on  the  11th  of  January,  1798,  that  she  sailed  to  Tarragona  and 
Saloe  (in  which  latter  port  she  arrived  on  the  16th  of  February), 
and  completed  her  cargo,  and  sailed  on  her  voyage  to  Calais  on  the 
21st  of  March.  The  ship  ,was  taken  on  the  8th  of  April,  by  a 
Spanish  frigate,  and  released  under  this  sentence  of  the  Spanish 
Court  of  Admiralty,  in  these  terms  : — "  That  considering  the  vessel 

for  their  own  islands,  fonnd  it  convenient  many  important  articles  of  consnmption 

to  withhold  from  them  ;  that  the  only  and  commerce  from  its  ancient  markets, 

practicable  mode  for  the  immediate  col-  which  it  still  continued  to  consider  as  its 

lection  of  British  debts,  secured  npon  own,  should  lie  at  the  mercy  of  the  an- 

theseplantations  to  an  enormous  amount,  cient  markets  of  the  enemy  upon  such 

should  be  prohibited  and  punished  ;  and  terms  as  a  successful  monopoly  would 

that  Great  Britain,  instead  of  receiving  prescribe." 
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is  under  neutral  colours ;  that  the  cargo  does  not  consist  of  con- 
traband goods ;  that  the  concerned  do  not  appear  other  than  mer- 
chants resident  in  Spain ;  that  the  war  was  not  declared  against 
France,  neither  when  she  was  laden  nor  when  she  was  detained, 
because  it  was  on  the  20th  of  March,  and  the  last  bill  of  lading 
iq[>pears  dated  at  Saloe  on  the  15th  of  the  said  month,  from  whence 
she  sailed  on  the  21st,  they  ought  and  did  command  the  said  brig 
to  be  set  at  liberty/*  For  the  captors  it  was  contended,  that  the 
ship  was  liable  to  confiscation,  because  she  sailed  from  Spain  for 
Calais  many  months  subsequent  to  the  commencement  of  hostili- 
ties by  the  French  against  this  country  and  against  Spain ;  and 
because  it  was  incumbent  on  the  proprietors  to  haye  prevented 
the  sailing  of  this  ship  from  Spain  for  Calais,  or  to  have  shown 
that  every  endeavour  had  been  used  for  that  purpose.  The  sen- 
tence of  the  High  Court  of  Admiralty  condemning  the  cai^o  was 
affirmed;  present.  Earl  of  Mansfield,  Lord  St.  Helens,  Sir  W. 
Wynne,  Sylvester  Douglas,  Esq. 

In  The  Freeden^  Lords,  July  4th,  1795,  a  case  of  a  claim  of 
Messrs.  Herries,  Keith,  and  Stembor,  of  Barcelona,  merchants,  for 
a  quantity  of  brandies  shipped  on  board  a  Swedish  ship  at  different 
Spanish  ports,  in  the  months  of  March  and  April,   1793.     It 
appeared  in  evidence  that  the  firm  consisted  of  Sir  Robert  Herries 
and  Charles  Herries,  resident  in  London,  Alexander  Keith,  a 
British  subject  resident  at  Barcelona,  George  Keith,  a  British  sub- 
ject resident  at  Ostend,  and  Frederick  Stembor,  a  Dutch  subject 
resident  at  Barcelona.     The  vessel  was  chartered  on  the  7th  of 
March,  for   Ostend.      On  the  14th  of  March  she  sailed  firom 
Barcelona  to  Terrendembarra,  and  from  thence  on  the  23rd  of 
March  for  Terragona,  where  the  cargo  in  question  was  completed; 
she  sailed  from  thence  on  the  3rd  of  April,  and  put  into  Malaga  on 
the  6th  of  May ;  and  proceeding  on  her  voyage  was  taken  on  the 
2nd  of  June  by  a  French  privateer,  and  retaken  on  the  23rd  by  the 
respondents.   On  the  former  hearing  leave  was  given  to  Sir  Robert 
Herries,  resident  in  London,  to  give  proof  that  on  the  breaking 
out  of  hostilities  they  had  taken  means  to  prevent  their  being  im- 
plicated in  the  consequences  of  an  illicit  commerce.    A  letter  was 
accordingly  brought  in,  written  on  t^e  12th  of  February,  1793,  in 
which  was  this  passage : — "  We  have  learnt  with  certainty  the  de- 
claration of  war  in  France  against  this  country  and  Holland,  as  well 
as  the  actual  commencement  of  hostilities  by  the  capture  of  several 
of  our  own  trading- vessels ;  in  consequence  of  which  letters  of 
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marque  and  general  reprisals  are  granted  here  against  all  ships  and 
goods  belonging  to  France,  or  to  any  persons  being  subjects  of 
France,  or  inhabiting  within  any  of  the  territories  of  France." 
The  judgment  of  the  High  Court  of  Admiralty,  condemning  the 
cargo,  was  affirmed ;  present,  Earl  of  Mansfield,  Lord  President  of 
the  Council,  Sir  Bichard  Pepper  Arden,  Sir  W.  Wynne,  Sylvester 
Douglas,  and  Charles  Greville,  Esqrs. 

In  The  William,  Lords,  December  19th,  1795,  a  case  of  a  claim 
of  Messrs.  Munro,  Macfarlane,  and  Co.,  of  Grenada,  for  a  quantity 
of  sugars  shipped  on  their  account  at  Guadaloupe,  in  Jane,  1793. 
It  appeared  from  the  claimant's  affidavit,  that  for  some  years  prior 
to  the  war  a  trade  had  been  carried  on  by  the  merchants  of  the 
British  islands,  supplying  the  French  islands  with  slaves  on 
credit,  to  receive  payment  in  sugars  of  the  ensuing  year.  That 
there  was  on  that  account  always  a  considerable  debt  due  to  them 
from  the  French  merchants.  That  the  sugar  in  question  had 
actually  been  received  at  Guadaloupe  by  the  agent  of  the  claimants, 
for  slaves  sold  on  their  account  prior  to  the  war.  The  judgment 
of  the  Vice-Admiralty  Court  of  St.  Christopher,  condemning  the 
ship  and  cargo,  was  affirmed ;  ^  present.  Earl  of  Mansfield,  Presi- 


1  In  this  case,  the  extreme  hardship  of 
the  role  contended  for  was  strongly  uiged 
by  Dr.  NichoU  (afterwards  Eiug^s  Advo- 
cate), and  Mr.  Stephen,  as  applied  to  the 
sdtaation  of  the  present  claimants.  It 
was  argned,  that  there  was  no  other 
means  of  obtaining  a  remittaDce,  as  pay- 
ment by  produce  was  ^he  usual  mode  of 
dealing  as  well  in  the  English  as  the 
French  islands;  that  they  were  too  re- 
mote from  the  seat  of  goremment  to  ob- 
tain a  license  from  England  in  time,  and 
that  there  was  no  authority  in  the  West 
Indies  competent  to  dispense  with  the 
rule  contended  for;  that  to  deny  the 
claimants  this  mode  of  getting  off  their 
effects  was  to  maintain  that  they  were 
absolutely  bound,  without  any  altematiYe, 
to  leave  them  in  the  hands  of  the  enemy; 
that  this  distinction  arose  between  the 
present  case  and  former  piecedents — that 
there  was  in  this  case  no  accommodation 
to  the  enemy,  but  rather  an  impoverish- 
ment, in  taking  out  of  their  reach  valua- 
ble articles  for  which  no  further  compen- 


sation was  to  be  made ;  that  it  differed 
therefore  from  cases  of  exporting  to  the 
enemy's  country,  or  of  importing  from 
thence  for  reciprocal  profit;  that  the  com- 
mercial treaty  between  Great  -Britain  and 
France  allowed  a  month  after  the  brei4c- 
ing  out  of  hostilities  for  the  removal  of 
property  from  the  enemy's  country ;  that 
the  present  shipment  was  within  that 
X>eriod  after  the  time  when  notice  of  the 
war  first  arrived  in  these  parts ;  and  that 
if  British  subjects  were  not  permitted  by 
their  own  government  to  avail  themselves 
of  the  favourable  stipulation  of  the  treaty, 
it  became  a  snare  rather  than  a  protec- 
tion to  those  who  were  induced  to  engage 
in  trade  on  the  faith  of  it 

For  the  oapt<n's.  All  questions  respect- 
ing the  property  which  had  been  contest- 
ed in  the  Court  below,  were  given  up  by 
the  then  King's  Advocate,  Sir  W,  8eoU; 
and  the  case  was  expressly  placed  on  the 
ground  that  the  claimants,  being  British 
or  Dutch  subjects,  were  taken  in  the  act 
of  trading  with  the  enemy  contrary  to 
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dent  of  the  Council,  Lord  St.  Helens,  Sir  Richard  Pepper  Ardeu, 
Master  of  the  Bolls,  and  Sir  W.  Wynne. 

I  omit  many  other  cases  of  the  last  and  the  present  war,  merely 
on  this  ground,  that  the  rule  is  so  firmly  established  that  no  one 
case  exists  which  has  been  permitted  to  contravene  it.  For  I 
take  upon  me  to  aver  that  all  cases  of  this  kind  which  have  come 
before  that  tribunal  have  received  an  uniform  determination. 
The  cases  which  I  have  produced  prove  that  the  rule  has  been 
rigidly  enforced.  Where  Acts  of  Parliament  have  on  different 
occasions  been  made  to  relax  the  navigation  law  and  other  revenue 
acts ;  where  the  government  has  authorised,  under  the  sanction 
of  an  Act  of  Parliament,  a  homeward  trade  from  the  enemy's 
possessions,  but  has  not  specifically  protected  an  outward  trade 
to  the  same,  though  intimately  connected  with  that  homeward 
trade,  and  almost  necessary  to  its  existence  ;  that  it  has  been  en- 
forced where  strong  claims  not  merely  of  convenience,  but  almost 
of  necessity,  excused  it  on  behalf  of  the  individual ;  that  it  has 
been  enforced  where  cargoes  have  been  laden  before'  the  war,  but 
where  the  parties  have  not  used  all  possible  diligence  to  counter- 
mand the  voyage  after  the  first  notice  of  hostilities ;  and  that  it 
has  been  enforced  not  only  against  the  subjects  of  the  crown,  but 
likewise  against  those  of  its  aUies  in  the  war,  upon  the  supposition 
that  the  rule  was  founded  on  a  strong  and  universal  principle, 
which  allied  states  in  war  had  a  right  to  notice  and  apply  mutually 
to  each  other's  subjects.  Indeed,  it  is  the  less  necessary  to  pro- 
duce these  cases,  because  it  is  expressly  laid  down  by  Lord 
Mansfieldy  as  I  understand  him,  that  such  is  the  maritime  law  of 
England.*  And  he  who  for  so  long  a  time  assisted  at  the  deci- 
sions of  that  Court,  at  that  period  could  hardly  have  been  ignorant 
of  the  rule  of  decision  on  this  important  subject ;  though  none  of 
the  instances  which  I  happen  to  possess  prove  him  to  have  been 

their  allegiance.    The  case  of  Tht  Ijody  prohibited ;  that  the  power  of  the  crown 

Janey  in  1749,  in  which  the  produce  of  to  dispense  with  this  rule,  in  particular 

goods  sold  in  the  enemy^s  country  before  cases,  was  a  sufficient  answer  to  every 

the  truce,  and  that  of  Tht  Juffrow  Ma/r-  objection  on  the  ground  of  hardship ; 

garelha,  where  wines  left  in  store  and  and  that  the  allowing  of  commerce  with 

afterwards  shipped  in  8i>ecie,  were  con-  the  enemy,  even  for  the  specious  purpose 

demned,  were  relied  on.    It  was  expressly  of  withdrawing  property,  without  such 

contended  that  there  was  no  difference  previous  license,  woidd  be  opening  a  wide 

between   going  to  or  coming  from  the  door  for  treasonable  communications  with 

enemy^s  ports,  as  they  were  equally  act<i  the  enemy, 
of  commercial  intercourse  with  the  enemy,  ^  Oist  y.  Mctson,  1  T.  R.  85. 

which  by  the  law  of  war  was  universally 
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personally  present  at  those  particular  judgments.  What  is  meant 
by  the  addition  *'  but  this  does  not  extend  to  a  neutral  vessel,"  it 
is  difficult  to  conjecture,  because  no  man  "was  more  perfectly 
apprised  that  the  neutral  bottom  gives,  in  no  ease,  any  sort  of 
protection  to  a  cargo  that  is  otherwise  liable  to  confiscation ;  and 
therefore  I  cannot  but  conclude,  that  the  words  of  that  great 
person  must  have  been  received  with  some  slight  degree  of  mis- 
apprehension. 

What  the  common  law  of  England  may  be,  it  is  not  necessary 
nor  perhaps  proper  for  me  to  inquire.  But  it  is  difficult  to  con- 
ceive that  it  can  by  any  possibility  be  otherwise ;  for  the  rule  in 
no  degree  arises  from  the  transaction  being  upon  the  water,  but 
from  principles  of  public  policy  and  of  public  law,  which  are  just 
as  weighty  on  the  one  element  as  on  the  other,  and  of  which  the 
cases  have  happened  more  frequently  upon  the  water,  merely  in 
consequence  of  the  insular  situation  of  this  country ;  but  when  an 
enemy  existed  in  the  other  part  of  the  island  (the  only  instance  in 
which  it  could  occur  upon  the  land),  it  appears  from  the  case 
referred  to  by  that  noble  person,  to  have  been  deemed  equally 
criminal  in  the  jurisprudence  of  the  country. 

The  general  rule  of  law  being,  in  my  apprehension,  clear,  it  is 
only  to  be  inquired  whether  there  are  any  distinctions  which  take 
this  case  out  of  the  application  ?  But  I  need  not  add  that  these 
must  be  legal  distinctions,  and  not  such  as  present  mere  consi- 
derations of  indulgence  and  compassion,  or  mere  considerations 
of  the  utility  of  the  particular  commerce ;  for  to  these  the  Court 
has  no  power  to  give  way.  A  reference  has  been  made  to  the 
statutes.  It  is  not  argued  that  the  statutes  will,  in  the  just  appre- 
hension of  them,  authorise  such  a  trade,  but  that  they  might  have 
led  to  an  innocent  mistake  on  the  subject.  These  statutes,  it  is 
admitted,  were  made  to  apply  only  to  the  property  of  persons  in 
Holland  while  hostilities  were  impending.  It  was  necessary  that 
some  provisions  should  be  made  for  the  security  of  the  loyal 
Dutchmen  who  might  migrate  to  this  country.  It  was  found 
necessary,  on  this  account,  to  relax  the  navigation  laws ;  and  for 
this  purpose  an  order  of  council  first  issued,  which  was  afterwards 
confirmed  by  these  Acts  as  necessary  to  support  the  order  and 
protect  those  who  acted  under  it,  but  merely  with  respect  to  pro- 
perty so  circumstanced.  These  were  mere  custom-house  regula- 
tions and  nothing  else ;  and  it  is  impossible  to  entertain  a  doubt 
respecting  the  interpretation  of  them. 

8  r 
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It  appears  that  these  parties  had  before  applied  to  coancil  for 
special  orders,  and  had  always  obtained  them.  It  is  much  to  be 
regretted  that  they  had  not  applied  again  to  the  same  source  of 
infohnation*  Instead  of  doing  so,  they  consulted  the  Commis- 
sioners of  the  Customs,  very  proper  judges  to  ascertain  what  goods 
might  be  imported  under  the  revenue  laws ;  but  this  is  a  matter 
of  general  law,  on  which  they  are  not  the  persons  best  qualified  to 
give  information  or  advice.  The  intention  of  all  the  parties  might 
be  perfectly  innocent ;  but  there  is  still  the  fact  against  them  of 
that  actual  contravention  of  the  law  which  no  innocence  of  inten- 
tion can  do  away.  The  same  pleas  were  urged,  and  with  equal 
reason,  for  Mr.  Escott,  and  in  many  other  cases ;  but  it  has  been 
decided  by  a  Court  which  has  much  greater  power  of  construction, 
that  such  pleas  could  not  be  sustained.  I  may  feel  greatly  for  the 
individuals,  who,  I  have  reason  to  presume,  acted  ignorantly  under 
advice  that  they  thought  safe.  But  the  Court  has  no  power  to 
depart  from  the  law  which  has  been  laid  down,  and  I  am  under 
the  necessity  of  rejecting  the  claims. 

Freight  and  expenses  were  given  to  the  master. 

On  application  that  the  Court  would  decree  the  expenses  of 
the  claims,  to  be  paid  out  of  the  cargo,  it  was  contended  that 
there  was  no  instance  in  which  the  Court  had  done  this  but  in 
cases  of  recapture. 

The  Court  directed  the  expenses  to  be  paid. 


"  In  the  case  of  TheHoap^''  ob- 
serves a  late  eminent  judge  and 
jurist, — Mr.  Justice  Story,  "Sir 
William  Scott  discussed  at  large 
the  question,  how  far  trading  with 
a  public  enemy  was  allowable  ;  he 
reviewed  all  the  authorities,  and 
adverted  to  the  leading  principles 
of  reason  and  policy.  He  declared 
that  there  exbted  a  general  rule 
in  the  maritime  jurisprudence  of 
the  country,  by  which  all  trading 
with  the  public  enemt/,  unless  taith 


the  permission  of  the  sovereign^  tms 
interdictedy  and  he  showed  that 
this  was  a  general  principle  of  law 
in  most  of  the  countries  in  Europe. 
.  .  .  By  plain,  clear,  and,  as  it  ^- 
pears  to  me,  masterly  reasoning, 
did  Sir  William  Scott  overthrow 
the  notion  of  any  admissible  trade 
with  the  enemy,  without  the  au- 
thentic and  special  license  of  the 
king.  ...  It  is  difficult  to  con- 
ceive  that  the  conmion  law  of 
England  can,  by  any  possibility,  be 
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otherwise,  for  the  rule  iu  no  degree 
anses  from  the  transactions  berag 
npon  the  water,  but  from  principles 
of  pnblic  policy  and  public  law, 
which  are  just  as  weighty  npon 
the  one  element  as  the  other.  The 
Court  has  no  power  to  depart  from 
the  law  on  this  subject  on  con- 
siderations of  compassion  or  .of 
the  utility  of  the  particular  com- 
merce. The  prepay  engaged  in 
such  commerce  is  subjected  to  for- 
feiture ;  and  the  rule  was  unbend- 
ingly applied  in  the  very  case  of 
The  Hoop^  though  the  articles  im- 
ported from  Holland  were  of  essen- 
tial use  in  manufactures,  and  were 
imported  under  an  assurance  from 
the  Oonmiissioners  of  Customs  in 
Scotland  that  they  might  be  law- 
fully imported  without  license, 
under  the  statute  35  Geo.  III. 
Sfr  William  ScoU  said  he  felt 
greatly  for  the  individuals,  who 
he  had  reason  to  presume  acted 
ignorantly,  under  advice  that  they 
thought  safe  ;  but  the  Court  had 
no  power  to  depart  from  the  law 
which  had  been  laid  down.  I  can 
only  add  upon  the  conclusion  of 
that  decision,  that  any  (X)urt  of 
justice  that  can  expound  the  law 
with  such  admirable  perspicuity, 
and  maintain  it  with  such  intrepid 
firmness,  in  spite  of  all  personal 
feelings  and  of  the  hardships  and 
compassion  of  the  case,  must  im- 
part honour  to  the  country  in 
which  it  is  instituted,  as  well  as 
command  the  confidence  and  es- 
teem of  the  rest  of  mankind.  See 
also  Potts  v.  Bell,  8  T.  E.  548— 
561  ;  The  Charlotta,  DupUix,  1 
Dods.  387  ;  Eepoaiio  v.  Botvden,  7 


EU.  &  Bl.  763—778  ;  The  Ionian 
Ships,  Spinks,  Adm.  Rep.  193 — 
206  ;  The  Neptune,  Spinks,  Adm. 
Eep,  281,  284. 

In  ascertaining  who  will  be  con- 
sidered an  alien  enemy,  so  as  to 
render  a  trade  with  him  illegal,  it 
should  be  remembered  that  domicil 
will  be  the  test  for  determining  his 
character.  If  a  person  is  domiciled 
with  the  enemy,  whether  he  be  a 
neutral  or  even  a  native-bom  sub- 
ject {The  Indian  Chief,  8  C.  Eob. 
Adm.  Eep.  18  ;  TheAma,  Spinks, 
Adm.  Rep.  8),  he  will  be  consi- 
dered as  an  alien  enemy,  and  all 
dealings  with  him  will  be  illegal. 
See  Potts  V.  Bell,  8  T.  R.  548 ; 
M'GonneU  v.  Hector,  3  Bos.  &  P. 
113, 118;  Moberis Y.Hardy,  3  Mau. 

6  Selw.  533  ;  Willison  v.  Patteson, 

7  Taunt.  439;  O'MeaUyy.  Wilson, 
1  Campb.  481. 

Any  country  or  port  of  which 
the  enemy  is  in  the  occupation, 
though  t^en  from  a  neutral,  will, 
for  the  purpose  of  the  rule  forbid- 
ding intercourse  with  the  enemy, 
be  considered  as  being  the  enemy's 
country,  where  it  is  recognized  by 
our  own  government  as  such.  This 
was  often  decided  during  the  wars 
of  the  first  Napoleon,  with  refer- 
ence to  the  countries  occupied  by 
his  armies  {Bromley  v.  HesselUne,  1 
Campb.  75;  Blackbume  v.  Thomp' 
son,  3  Campb.  61  ;  Donaldson  v. 
Thompson,  86,  428  ;  Johnson  v. 
Greaves,  2  Taunt.  344';  Hagedom 
Y.Bell,  1  Mau.  &  Selw.  450)  ;  and 
in  The  Bella  Ouidita,  cited  in  the 
principal  case  {ante,  p.  974),  sup- 
plies sent  to  a  British  colony  while 
under  temporarj'  subjection  to  the 
3  F  2 
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enemy  were  condemned  as  prize, 
the  transmission  of  them  being 
considered  as  a  dealing  with  the 
enemy. 

Withont  going  at  large  into  the 
question  what  will  constitute  a 
domicile  in  the  enemy's  territories, 
we  may  briefly  remark  that  all 
persons  who  go  to  reside  therein 
with  a  knowledge  of  the  war,  espe- 
cially if  they  have  trading  establish- 
ments therein,  and  all  persons  who 
having  come  to  reside  therein 
h^foTB  the  war,  continue  their  re- 
sidence for  a  longer  period  than  is 
necessary  for  their  convenient  de- 
parture will  be  considered  as  do- 
miciled with  the  enemy.  Wild- 
man's  Inst,  of  Intemat.  Law,  vol. 
ii.  p.  8.  As  to  national  character, 
see  Wheat.  Intemat.  Law,  894, 6th 
^d.  ;  Wildman's  Inst,  of  Intemat. 
Law,  vol.  ii.  p.  86 — 117;  Manual 
of  Law  of  Maritime  Warfare,  by 
Hazlitt  &  Roche,  p.  22. 

Foreigners  resident  in  the  coun- 
try of  a  belligerent  incur  all  the 
obligations  of  subjects  of  that 
country,  with  respect  to  trading 
with  the  enemy.  Thus  in  the 
well-known  case  of  Tht  Angeliquey 
Strenffy  3  C.  Eob.  App.  B.  7,  a 
ship  and  cargo  claimed  on  behalf 
of  Armenian  merchants  resident  at 
Madras,  taken  on  a  voyage  from 
Madras  to  the  Spanish  settlement 
of  Manilla  (Great  Britain  being 
then  at  war  with  Spain),  was  con- 
demned by  the  Court  of  Appeal 
(affirming  the  sentence  of  the  Vice- 
Admiralty  Court),  as  being  taken 
trading  with  the  enemy.  The 
Court  of  Appeal,  after  a  very  fall 
bearing,  stated  it  to  be  their  opi- 


nion, that  by  the  gen^^  law  all 
foreigners  resident  within  the  Bri- 
tish dominions  incurred  all  the 
obligations  of  British  subjects; 
that  there  was  nothing  to  distin- 
guish this  particular  class  of  mer- 
chants, in  point  of  law,  from  the 
general  rule ;  that  whatever  doubt 
might  be  entertained  whether  the 
East  India  Company  might  not,  in 
wars  originating  with  them  und^ 
the  power  of  their  charter,  relax 
the  operation  of  war  so  far  as  to 
license  the  trade  of  individuals 
with  such  an  enemy,  they  could 
unquestionably  have  no  such  power 
in  respect  of  a  trade  carried  on 
with  a  general  and  public  enemy 
of  the  crown  of  Great  Britain ; 
that  it  would  on  that  account  be 
useless  to  admit  the  claimants  to 
prove,  as  it  was  offered,  the  fact  of 
a  tacit  or  acknowledged  permission 
from  the  Governor  in  Council  in 
India.  See  also  The  Indian  Chuft 
Skinner,  3  C.  Rob.  12. 

It  is  not  allowable  for  the  sub- 
ject of  an  ally  to  trade  with  the 
enemy  during  a  conjoint  war,  with- 
out being  liable  to  a  forfeiture  of 
his  property  engaged  in  such  trade, 
in  the  Court  of  the  ally.  See  The 
Nayade,  MertZy  4  C.  R.  251—253, 
where  it  is  stated  that  the  case  of 
The  Eenigheid  (cited  antey  p.  797) 
had  effectually  disposed  of  this  , 
question,  where  it  being  contended 
that  we  had  no  right  to  inflidi  for- 
feiture on  a  subject  of  Holland,  it 
was  replied,  "  that  it  was  no  piff- 
ticular  law  of  this  country  that  in- 
flicted such  a  penalty,  but  that  it 
was  an  universal  principle  of  the 
law  of  nations,  and  that  it  would 


Digitized  by 


Google 


THE  HOOP. 


805 


place  this  country  in  a  very  dis- 
adyantageouB  sitaation  indeed,  if 
the  subjects  of  an  ally  in  war  might 
trade  with  the  enemy,  whilst  the 
property  of  British  subjects  so 
employed  was  subject  to  confisca- 
tion." 

There  is  an  important  excep- 
tion to  the  rule,  that  a  subject  of 
a  belligerent  power  cannot  trade 
with  the  enemy  of  his  country,  for 
if  such  subject  be  domiciled  in  a 
neutral  country,  he  acquires  the 
privileges  of  a  neutral,  and  may 
therefore  carry  on  trade  with  powers 
at  war  with  his  own  wuntry.  The 
Danous,  4  C.  Rob.  265,  n. ;  Bell 
T.  Reid,  1  Man.  &  Selw.  726  ;  The 
Emanuel^  Soderstom,  1  C.  Bob. 
296;  Bell  v.  BulleTy  1  Man.  & 
Selw.  726 ;  Marryat  v.  Wilson,  1 
Bos.  &  P.  480  ;  The  Neptunus,  6 
C.  Rob.  408  ;  The  Ann,  Smith,  1 
Dods.  223. 

All  property  taken  when  engaged 
in  trade  with  the  enemy  will  be 
forfeited  as  prize  to  captor,  and 
not  to  the  crown.  "  The  ground 
of  the  forfeiture  is,**  as  observed 
by  a  learned  judge,  "  that  the  pro- 
perty is  taken  adhering  to  the 
enemy,  and  therefore  the  pro- 
prietor is  pro  hdc  vice  to  be  con- 
sidered as  an  enemy."  The  Nelly, 
P&rrie,  1  0.  Rob.  219  n. 

Persons  whose  nation  is  merely 
under  the  protectorate,  and  who 
are  not  subjects,  of  Great  Britain, 
may  carry  on  trade  with  the  enemy. 
This  was  decided  during  the  late 
war  with  Russia.  See  the  case  of 
The  Ionian  Ships,  Spinks,  Adm. 
Rep.  193.  There  it  was  held  by  Dr. 
Lushington^  that  the  inhabitants 


of  the  Ionian  Islands  might  trade 
with  Russia.  "  I  should,"  said  the 
learned  judge,  "restore  the  ship 
on  the  following  grounds.  First, 
because  it  is  not  the  property  of 
British  subjects  in  any  sense  of  the 
term,  consequently  it  cannot  be,  as 
the  property  of  a  British  subject, 
illegally  engaged  in  trade  with 
Russia  on  the  ground  of  the  war 
with  Russia.  Now  it  may  be,  as  to 
this  head,  not  unimportant  to  con- 
sider on  what  ground  the  property 
of  a  British  merchant  trading  with 
the  enemy  of  Great  Britain  during 
war  is  condemned.  "We  have  all 
the  law  in  the  case  of  The  Hoop 
(1  C.  Rob.  196),  and  in  The  Nelly, 
cited  in  The  Hoop,  It  is  upon 
the  ground  that  such  property  is 
taken  adhering  to  the  enemy ;  and 
therefore  the  property  being  bound 
not  so  to  adhere,  is  considered,  pro 
hdc  vice,  committing  an  illegal  act. 
Such  property  belonging  to  a  neu- 
tral, is  not  adhering  to  the  enemy 
in  the  sense  which  is  meant  in  this 
judgment,  for  he  has  no  enemies 
to  adhere  to.  The  proliibition  is 
to  British  subjects  only,  or  to  allies 
in  the  war.  Now  Lord  Stowell^ 
in  the  case  of  The  Hoop,  especially 
relied  on  the  authority  of  Byn- 
kershoek,  and  upon  a  greater  autho- 
rity he  could  not  have  placed  his 
dependence  ;  and  every  word  in 
the  passages  quoted,  and  in  the 
whole  treatise,  relates  to  subditi^^ 
to  subjects,  and  to  subjects  only. 
That  is  the  expression  used  by 
Bynkershoek — to  subjects  and  sub- 
jects only.  So  in  the  numerous 
cases  cited  by  Lord  Stowell,  the 
whole  inquiry  is,  whether  the  pro- 
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perby  claimed  was  the  property  of 
British  snbjects-^the  subjects  of 
Great  Britain  in  the  sense  in  which 
the  term  is  used  in  Couria  of  Prize, 
namely,  persons  carrying  on  trade 
in  Urritorue  eubject  to  the  British 
erouMy  and  consequently  owing  at 
least  a  temporary  allegiance  to  the 
crown  of  Oreat  Britain.  Do  then 
the  subjects  of  the  Ionian  States 
stand  m  eddem  eondiiiom  f  It  is 
admitted  on  all  hands  that  they 
are  not  British  subjects  in  the 
proper  sense  of  the  term ;  for  to 
make  such  an  averment  would  set 
the  whole  treaty  at  naught ;  it 
would  be  to  make  a  mockery  of 
the  most  stringent  stipulations 
contained  in  that  treaty.  Diplo- 
matic authorities  may  do  so — a 
court  of  justice  cannot.  ...  I 
shall  restore ;  because  the  property 
is  not  the  property  of  allies  in  the 
war,  for  neither  by  the  treaty  nor 
by  the  law  of  nations  can  I  impose 
on  the  subjects  of  the  Ionian  States 
that  character.  Again,  I  shall 
restore,  because  if  Oreat  Britain 
had  the  right  by  treaty  of  declaring 
war  between  the  Ionian  Islands 
and  Bussia,  she  has  not  done  it ; 
and  because,  in  the  absence  of  all 
such  declaration  or  solemn  act^  in 
whaterer  form,  I  am  of  opinion 
that  the  Ionian  subjects  are  not 
placed  in  a  state  of  war."  See  also 
The  LefucadOy  1  Spinks,  Adm.  Rep. 
217. 

As  might  naturally  be  supposed, 
from  the  relations  existing  between 
the  subjects  of  different  states 
during  a  state  of  peace,  many  at- 
tempts, upon  the  breaking  out  of 
war,  will  be  made  to  evade  the 


rule,  forbidding  any  dealing  or 
trade  with  the  enemy.  The  Coartf, 
however,  will  enforce  it  strictly, 
and  will  not  suffer  it  to  be  in- 
fringed by  any  indirect  means  or 
through  the  intervention  of  a  third 
party.  Hence  it  has  been  held 
that  it  is  illegal  for  a  subject,  with- 
out the  license  of  the  crown,  to 
bring  even  in  a  nentnd  ship  goods 
from  an  enemy's  port,  which  were 
purchased  by  his  agent  resident  in 
the  enemy's  country  aftw  the  com- 
mencement of  hostilities ;  though 
it  might  not  appear  that  they  were 
purchased  from  the  enemy.  Potis 
V.  Bell,  8  T.  R.  548. 

Nor  will  a  British  subject  be 
able  to  evade  the  ctmsequ^ices  of 
trading  with  the  enemy,  by  ship- 
ping goods  in  the  first  instance  to 
a  neutral  port.  "The  interposi- 
tion," says  Sir  William  Scott,  "of 
a  prior  port  makes  no  dlfierence ; 
all  trade  with  the  enemy  is  ill^al ; 
and  the  circumstance  that  the 
goods  are  first  to  go  to  a  neutral 
port  will  not  make  it  lawful.  The 
trade  is  still  liable  to  the  same 
abuse  and  to  the  same  political 
danger,  whatever  that  may  be.  I 
can  have  no  hesitation  in  saying, 
that  during  a  war  with  Holland 
it  is  not  consistent  to  a  British 
merchant  to  send  goods  to  Embden, 
with  a  view  of  sending  them  for- 
ward on  his  oum  account  to  a  Dutch 
port,  consigned  by  him  to  perscms 
there,  as  in  the  course  of  ordinaiy 
commerce."  The  Jonge  Pieter, 
4  C.  Rob.  84. 

If  the  property  of  a  subject  of  a 
belligerent  state  has  been  frriudu- 
lently  transferred  to  a  neutr^,  in 
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order  to  evade  the  consequences  of 
trading  with  the  enemy,  it  will  be 
forfeited.  See  The  Odin^  HaU^ 
Master,  1  C.  Rob.  248.  There  a 
British  ship,  which  had  been  osten- 
sibly transferred  to  a  Dane,  was 
seized  trading  with  the  enemy  :  it 
was  held  by  Sir  William  Scoff, 
that  the  cargo  as  well  as  the  vessel, 
both  of  which  were  claimed  by  the 
Dane,  were  forfeitable,  the  ship  not 
having  been  bond  fide  transferred, 
and  therefore  still  remaining  Bri- 
tish property.  "If  the  claim," 
said  the  learned  judge,  "  is  deemed 
fraudulent  as  it  respects  the  pro- 
perty of  the  ship,  it  will,  I  think, 
be  entitled  to  little  regard  as  it 
respects  the  property  of  the  cargo 
claimed  for  the  same  proprietor 
and  appearing  evidently  to  be  con- 
cerned in  one  and  tJie  same  original 
adventure.  I  am  not  aware  of  the 
obligation  that  lies  upon  the  Court, 
in  the  case  of  such  a  claim,  to 
separate  its  sound  from  its  diseased 
parts,  for  the  benefit  of  a  claimant 
detected  in  the  falsehood  of  a  con- 
siderable portion  of  his  claim.  He 
has  no  right  to  insist  that  a  discri- 
mination shall  be  made  in  the  pro- 
perty, which,  if  any  part  be  his 
own,  he  has  fraudulently  and  with 
corrupt  views  mixed  up  with  the 
property  of  others." 

In  order  to  (institute  the  offence 
of  trading  with  the  enemy,  there 
must  be  an  o^;/  of  trading  to  the 
enemy's  country  as  well  as  the 
intention  of  doing  so  after  the 
breaking  out  of  war.  In  The  A  bby, 
5  C.  Rob.  251,  a  ship  belonging 
to  a  British  subject  before  the 
breaking  out   of  hostilities  with 


Holland,  sailed  from  Liverpool  to 
Demerara,  at  that  time  a  Dutch 
colony,  and  was  taken  off  that 
island,  after  its  surrender  to  the 
British  forces :  Sir  William  Scott 
decreed  restitution  on  payment  of 
the  captor's  expenses.  "  If,"  said 
the  learned  judge,  "  a  man  fires  a 
gun  at  sea,  intending  to  kill  an 
Englishman,  which  would  be  legal 
murder,  and  by  accident  does  not 
kill  an  Englishman,  but  an  enemy, 
the  moral  guilt  is  the  same,  but 
the  legal  effect  is  different.  The 
accident  has  turned  up  in  his 
favour  ;  the  criminal  act  intended 
has  not  been  committed,  and  the 
man  is  innocent  of  the  legal  offence. 
So,  if  the  intent  was  to  trade  with 
an  enemy  (which,  I  have  already 
observed,  cannot  be  ascribed  to 
the  party  at  the  commencement  of 
the  voyage,  when  hostilities  were 
not  yet  declared),  but  at  the  time 
of  carrying  the  design  into  effect 
the  person  is  become  not  an  enemy, 
the  intention  here  wants  the  cor- 
pus  delicti,  Ko  case  has  been  pro- 
duced in  which  a  mere  inteyiiion  to 
trade  with  the  enemy's  country, 
contradicted  by  the  fact  of  its  not 
being  an  enemy's  country,  has 
inured  to  condemnation.  Where 
a  country  is  known  to  be  hostile, 
the  commencement  of  a  voyage 
towards  that  country  may  be  a 
sufficient  act  of  illegality;  but 
where  the  voyage  is  undertaken 
without  that  knowledge,  the  sub- 
sequent event  of  hostility  will  have 
no  such  effect.  On  principle  I  am 
of  opinion  that  the  party  is  free 
from  the  charge  of  illegal  trading. 
As  to  the  other  ground,  there  ap- 
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pears  to  me  to  have  been  neither 
m^nHon  nor  act  ...  On  both 
these  points,  therefore,  I  am  of 
opinion,  that  the  claimant  is  en- 
titled to  the  restitution  of  his  pro- 
perty. On  the  first  there  was  no 
HUgal  act;  on  the  second,  there 
was  neither  nUmtion  nor  act  On 
the  first  ground  the  Court  would 
haye  expe^^ted  the  party  to  haye 
exonerated  himself  from  the  inten- 
tion of  trading  with  the  enemy 
after  the  knowledge  of  hostilities, 
if  the  colony  had  remained  hostile. 
As  the  col<my  was  not  hostile  at 
the  time  of  the  supposed  importa- 
tion, I  think  that  is  not  necessary 
in  this  case.'* 

A  subject  resident  in  an  enemy's 
country  cannot  carry  on  commerce 
there,  except  by  license  of  the 
crown ;  "but  the  person  residing 
there  under  that  authority,  may  so 
lend  himself  to  the  enemy's  pur- 
poses, as  in  a  question  with  this 
country  to  identify  himself  with 
the  foreign  state.  The  Prize 
Courts  haye  frequently  determined, 
that  if  a  person  reddmg  by  license 
in  an  enemy's  country,  eyen  the 
representatiye  of  the  crown,  should 
trade  there,  he  is  not  in  that  cha- 
racter rq)resenting  the  crown,  but 
is  lending  himself  to  the  purposes 
of  the  enemy,  and  his  property 
therefore  would  be  lawful  prize." 
Ex  parte  Baglehole,  18  Yes.  529  ; 
1  Rose,  271. 

As  laid  down  in  the  principal 
case,  by  special  license  of  their 
respectiye  soyereigns,  intercourse 
may  be  carried  on  between  the 
subjects  of  hostile  states.  ^  Under 
this  yiew  of  the  matter,"  obsenres 


Sir  WilUam  Scott,  *<  it  is  clear  that 
a  license  is  a  high  act  of  soyereigD- 
ty,  an  act  immediately  proceedisg 
from  the  soyereign  authority  of 
the  state,  which  is  alone  competent 
to  decide  on  all  the  considerations 
of  conmiercial  and  political  expedi- 
ency, by  which  such  an  exception 
fh>m  the  ordinary  consequences  of 
war  must  be  controlled."  4  C.Rob. 
11.  "The  consent  of  the  crown 
to  such  a  course  of  ta^e  must  be 
interposed  in  some  way  or  other. 
The  particular  mode  in  which  this 
consent  may  be  expressed  is  not 
material.  It  may  be  signified  in 
a  yariety  of  ways :  by  a  license 
granted  to  the  indiyidual  for  the 
special  occasion,  by  an  order  in 
council,  by  proclamaticMi,  or  under 
the  authority  of  an  Act  of  Parlia- 
ment^ to  which  the  crown  is  neces- 
sarily a  party."  Per  Sir  WiUkm 
Scott  in  The  Charlotla,  DupUii, 
1  Dods.  390.  The  crown,  howerer, 
cannot  control  a  statute  by  its 
license.  Toulmm  v.  Anderson,  1 
Taunt.  227. 

A  license  to  trade  with  the 
enemy  has  been  dispensed  m& 
upon  grounds  of  public  policy, 
liius  in  The  Madonna  deUe  Grade, 
Capemia,  4  C.  Rob.  195,  a  person 
haying  been  long  resident  in  ^in 
as  British  consul,  before  the  bieak- 
ing  out  of  hostilities  purchased 
wines  for  the  supply  of  the  British 
fleet.  After  the  war  had  oonmienoed, 
they  were  captured  on  their  yoyage 
to  Leghorn,  to  which  place  they 
were  shipped.  Sir  William  Scott 
decreed  restitution.  "  It  would  be 
a  considerable  discouragement," 
he  obseryedy  "  to  persons  in  sudi 
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sitnations,  at  a  distance  from  home, 
and  employed  in  the  public  ser- 
Yiee,  if  they  were  to  know  that  in 
case  of  hostilities  intervening,  they 
would  be  left  to  get  off  their  stores 
as  well  as  they  could,  with  a  danger 
of  capture  on  erery  side.  The  cir- 
cumstances of  this  case  may  be 
taken  as  yirtually  amounting  to  a 
license ;  inasmuch  as  if  a  license 
had  been  applied  for,  it  must  have 
been  granted.  ...  On  the  whole 
I  do  not  think  that,  by  restoring 
this  property,  I  break  in  upon  any 
one  of  the  principles  which  this 
Court  is  bound  to  sustain,  as 
against  subjects  of  this  govern- 
ment trading  with  the  enemy." 

In  like  manner  as  a  subject  of 
our  own  country  may  trade  with 
the  enemy  under  the  license  of 
the  sovereign,  so  may  a  subject 
of  an  ally  do  so  with  the  permis- 
sion of  the  proper  authorities. 
The  Nepiunus,  6  Rob.  403.  Where 
this  permission  is  readily  accorded, 
it  may  constitute  a  good  reason 
for  the  other  co-belligerents  grant- 
ing the  same  permission,  in  order 
that  their  subjects  may  enjoy  equal 
commercial  advantages.  Thus  '*  in 
17059  when  England  and  Holland 
were  allies  in  war  against  France 
and  Spain,  and  it  was  at  first 
(according  to  the  general  policy) 
attempted  to  prevent  all  trade 
with  the  enemy,  on  the  part  of 
English  and  Dutch  merchants,  and 
several  Dutch  ships  caught  in  the 
act  of  trading  to  the  enemy's 
country  were  captured  and  brought 
into  this  country.  It  appeared 
afterwards  to  the  English  govern- 
menty  that  as  the  Dutch  govern- 


ment encouraged  their  merchants 
to  trade  to  Spain  under  passes,  it 
would  not  be  in  the  power  of 
England  effectually  to  prevent  this 
trade,  and  that  it  might  prove  very 
detrimental  to  England  if  Holland 
should,  by  this  opportunity,  gain 
possession  of  the  bullion  trade,  and 
retain  it  after  the  war.  Under 
these  considerations,  the  English 
government  issued  an  order,  Au- 
gust, 1705,  for  the  liberation  of 
all  Dutch  ships  so  detained,  and 
directed  English  cruisers  for  the 
rest  of  that  war  not  to  molest 
English  or  Dutch  ships  sailing  on 
a  trade  to  Spain  under  the  passes 
of  their  respective  governments, 
since  her  Majesty  has  opened  the 
trade  with  the  enemy."  4  C.  Bob. 
254  n. 

The  license  of  an  ally  to  one  of 
its  own  subjects  must,  however,  be 
shown  either  to  have  been  given 
with  the  consent  of  the  confede- 
rate state,  or  at  any  rate  that 
the  intercourse  carried  on  with  the 
enemy  is  of  such  a  nature  as  not 
to  interfere  with  their  common 
operations.  "  It  is  of  no  import- 
ance to  other  nations,"  says  Sir 
William  Scotty  "  how  much  a  single 
belligerent  chooses  to  weaken  and 
dilute  his  own  rights.  But  it 
is  otherwise  when  allied  nations 
are  pursuing  a  conmion  cause 
against  a  common  enemy.  Between 
them  it  must  be  taken  as  an  im- 
plied, if  not  an  express  contract, 
that  one  state  shall  not  do  any- 
thing to  defeat  the  general  object. 
If  one  state  admits  its  subjects  to 
cany  on  an  iminterrupted  trade 
with  the  enemy,  the  consequence 
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may  be  that  it  will  Bopplj  that 
aid  and  comfort  to  the  enemy,  es- 
pecially if  it  i8  an  enemy  d^iend- 
ing  very  materially  on  the  resonrces 
of  foreign  commerce,  which  may 
be  Teiy  injorioos  to  the  prosecu- 
tion of  the  common  caose  and  the 
interests  of  its  ally.  It  should 
seem  that  it  is  not  enough  there- 
fore to  say  that  cm  state  has  al- 
lowed this  practice  to  its  own 
subjects  ;  it  should  appear  to  be  at 
least  desirable  that  it  should  be 
shown  that  either  the  practice  is 
of  such  a  nature  as  can  in  no 
manner  interfere  with  the  common 
operations,  or  that  it  has  the  allow- 
ance of  the  confederate  state.** 
The  Neptunus,  6  C.  Bob.  406. 

The  mode  in  which  licenses  are 
to  be  construed  has  been  thus  laid 
down  by  Sir  William  Scotl.  "  Li- 
censes,'' he  observed,  '^are  high 
acts  of  sovereignty,  they  are  ne- 
cessarily slrieii  juris^  and  must 
not  be  carried  further  than  the 
intention  of  the  great  authority 
which  grants  them  may  be  sup- 
posed to  extend.  ....  Two  cir- 
cumstances are  requisite  to  give 
the  due  effect  to  a  license ;  firsts 
that  the  mienlian  of  the  grantor 
shall  be  pursued ;  and  secondly, 
that  there  shall  be  an  entire  bona 
fides  on  the  part  of  the  user.  It 
has  been  contended  that  the  latter 
alone  should  be  sufficient,  and  that 
a  construction  of  the  grant  merely 
erroneous  should  not  prejudice. 
This  is,  I  think,  laid  down  too 
loosely.  It  seems  absolutely  es- 
sential that  that  only  shall  be  done 
which  the  grantor  intended  to  per- 
mit ;  whatever  he  did  not  mean  to 


permit  is  abaolntely  interdicied, 
and  the  party  who  uses  the  license 
engages  not  (mly  for  £ur  intentioDs, 
but  for  an  accurate  interpretatioii 
and  executicm  ;  when  I  say  an  ac- 
curate interpretation  and  execu- 
tion, I  do  not  mean  to  exclude 
such  a  latitode  as  maybe  soppoecd 
to  conform  to  the  intentions  of  the 
grantor  liberally  understood."  The 
CosiiiopoUUy  4  C.  Bob.  11, 13. 

In  these  terms  the  law  was  laid 
down  in  the  year  1801,  by  Sir  Wil- 
liam ScoiL  Eight  years  afterwards 
when  the  greater  part  of  Europe 
was  under  the  dominion  of  France, 
and  intercourse  with  the  different 
nations  of  Europe  could  («lj  be 
carried  on  by  giving  a  greater  ex- 
tension to  the  grant  of  licenses, 
which  were  considered  not  as  mere 
matters  of  special  and  rare  iBdnl- 
gence,  but  were  granted  with  greet 
liberality  to  all  merchants  of  good 
character  and  expressed  in  general 
terms,  licenses  received  an  enlarged 
and  liberal  interpretation,  not  in- 
deed contrary  to  the  principles  be- 
fore laid  down  by  the  same  learned 
Judge,  but  in  order  to  carry  oot 
the  intenUons  of  the  government 
In  the  leading  case  of  The  Ooede 
Hoopy  PieierSy  Edw.  332,  he  laid 
it  down  as  a  general  rule  "  that 
where  no  fraud  had  been  com- 
mitted, where  no  fraud  had  been 
meditated,  as  &r  as  appeared,  and 
where  the  parties  had  been  pre- 
vented from  carrying  the  license 
into  literal  execution  by  a  power 
which  they  could  not  control,  they 
should  be  entitled  to  the  benefit 
of  its  protection,  although  the 
terms  might  not  have  been  literally 
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and  strictly  fulfilled."  See  also 
The  Vrow  Cornelia^  Dykakti^  Edw. 
350;  The  Johan  Pieter,  8chwari2, 
ib.  855;  The  Dankbaarheit,  1 
Dods.  187  ;  Fltndl  y.  Scotl  and 
Hmdt  V.  Orockait,  5  Taunt.  674, 
15  East,  525.  Moreover,  when  a 
government  grants  a  license,  it 
must  be  supposed  to  grant  all  that 
is  necessary  to  carry  it  into  effect. 
The  Clio,  6  C.  Eob.  69,  70.  And 
if  it  legalizes  a  trade  which  would 
otherwise  be  unlawful,  it  must 
be  presumed  to  authorize  all  mea- 
sures necessary  to  be  adopted  for 
its  due  and  effectual  prosecution. 
Kmnmgion  v.  Inglisy  8  East,  273  ; 
Usparichay. NolU,  13  East,  332. 

Whatever  is  the  fair  construc- 
tion of  a  particular  license  when 
issued,  necessarily  continues  the 
same  while  it  remains  in  force,  and 
it  will  not  be  considered  that  go- 
vernment intended  to  restrict  it  by 
a  general  order  in  council.  Hen- 
drick,  Hansen,  1  Acton,  322,  330. 
See  further  as  to  licenses  and  their 
construction,  Wildman's  Instit.  of 
Intemat.  Law,  vol.  ii.  p.  245 — 
269  ;  Manual  of  Law  of  Maritime 
"Warfare,  by  Hazlitt  and  Roche, 
366. 

But  another  principle  of  law,  as 
is  laid  do¥m  by  Sir  Wm,  ScoU  {ante, 
p.  790),  forbidding  communication 
with  the  enemy  as  fundamentally 
inconsistent  with  the  relation  at 
that  time  existing  between  the  two 
countries,  is  the  total  inability  to 
sustain  any  contract  by  an  appeal 
to  the  tribunals  of  the  one  country 
on  the  part  of  the  subjects  of  the 
other.  It  follows  therefore  that  a 
state  in  which  contracts  cannot  be 


enforced,  cannot  be  a  legal  state 
of  commerce.  All  executory  con- 
tracts with  subjects  of  the  enemy 
become  at  once  void  on  the  break- 
ing out  of  war.  All  contracts  of 
affireightment,  for  instance,  made 
during  the  war,  or  even  made  be- 
fore, if  they  remain  unexecuted  at 
the  time  war  is  declared,  are  (as 
the  further  execution  becomes  un- 
lawful or  impossible)  dissolved  on 
breaking  out  of  the  war,  and  no 
remedy  can  be  obtained  for  an 
alleged  breach  of  them.  See  Ee- 
posito  V.  Bowden,  7  Ell.  &  Bl.  779, 
and  the  elaborate  and  able  judg- 
ment of  WilleSy  J.  See  also  Beid 
V.  Hoekme,  5  Ell.  &  B1.729,  6  Ell. 
&  Bl.  953;  Avery  v.  Bowden,  5  Ell. 
&  Bl.  714, 6  Ell.  &  Bl.  953 ;  ^amirA 
V.  Bubo,  2  0.  B.  (N.  S.)  563. 

Although  they  were  formerly  sup- 
ported by  Lord  Mansfield  {Flan- 
che  V.  FletcheTy  Doug,  251  ;  Gist 
V.  Mason,  1  T.  E.  84  ;  Lavahore  v. 
Wilson,  Dougl.  284),  it  has  since 
been  clearly  decided  that  all  con- 
tracts of  assurance  of  an  enemy's 
property,  unless  he  have  license  to 
trade  {Wells  v.  Williams,  1  Salk. 
45;  1  Ld.Raym.  282;  Kensington 
V.  IngUs,  8  East,  273 ;  Conway  v. 
Oray,  10  East,  536  ;  Usparicha  v. 
Nolle,  13  East,  332),  are  invalid, 
and  no  action  can  be  brought  upon 
them  after  the  restoration  of  peace, 
even  when  entered  into  before  hos- 
tilities broke  out,  where  the  loss 
by  a  British  capture  took  place 
afterwards.  Furtado  v.  Bodgers,  3 
Bos.  &  P.  191 ;  and  see  Brandon 
V.  NesUtt,  6  T.  E.  23  ;  Bristow  v. 
Towers,  ib.  35  ;  Kellner  v.  Le  Me- 
surier.  4  East,  396  ;  Gamba  v.  Le 
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Mesurwr,  ib.  407 ;  Brandon  r.  CWr- 
Unff,fb.4l(y;  M'CanneaT.  Hector, 
3  Bos.  &  P.  113  ;  De  LunevUU  t. 
Phinips,  2  Bos.  &  P.  N.  R.  97. 
Bat  see  ClemanUon  r.  Bless^y  11 
ExdL  135,  141,  and  the  notes  by 
the  learned  reporter  at  ib.  p.  141. 

As  we  hare  before  seen,  war  pats 
an  end  to  a  partnership  between 
persons  whose  respectire  coantries 
hare  become  inTolred  in  hostili- 
ties.   Ante,  p.  373. 

Where  the  canse  of  Bctioa 
arises  before  hostilities  hare  com- 
menced, the  right  of  a  partjto  the 
contract  to  sne,  who  thereby  be- 
comes an  enemy,  is  only  saspended 
daring  the  war,  and  rerires  on  the 
restoration  of  peace.  Thas  where 
an  agent  effected  an  insarance  on 
behalf  of  an  alien,  and  the  loss 
happened  before  he  became  an 
aiemy,  it  was  held  that  as  the 
contract  was  complete,  there  was 
only  a  temporary  sospension  of 
the  right  to  sne,  and  in  the  absence 
of  a  plea  of  alien-enemy,  the  plain- 
tiff was  entitled  to  reoorer.  Flmdl 
T.  Waters,  15  East,  260  ;  and  see 
ffarmer  v.  Kingeton,  8  Campb. 
152  ;  BauUon  t.  Dobree,  2  Oampb. 
162  ;  Akmous  t.  Nigreu,  4  EIL  & 
Bl.  217. 

So  it  seems  if  a  breach  of  a  con- 
tract of  affreightment  took  place 
before  the  breaking  oat  of  war, 
an  alien  enemy  whose  rights  to 
damages  for  sach  breach  woold  be 
saspended  daring  the  war,  might 
be  asserted  on  the  arriral  of  peace. 

Upon  the  same  principle,  where 
a  foreigner  whose  conntry  was  at 
war  with  England,  made  an  appli- 
cation to  prove  a  debt  which  be- 


came  doe  to  him  from  the  bank- 
mpt  before  the  breaking  oat  of 
the  war.  Lord  Chancellor  Erekbu 
ordered  the  claim  to  be  ent^^ 
and  the  dividend  to  be  reserred. 
""  If,"  said  his  Lordship,  "^  this  had 
been  a  debt  arising  from  a  con- 
tract with  an  alien-enemy,  it  coold 
not  possibly  stand,  for  the  con- 
tract wonld  be  void ;  bat  if  the 
two  nations  were  at  peace  at  the 
date  of  the  contract,  from  the  time 
of  war  taking  place  the  creditor 
conld  not  sne  ;  bat  the  contract 
being  originally  good,  npon  the 
retam  of  peace  the  ri^t  would 
sarvire.  It  woald  he  contrary  to 
jastice  therefore  to  confiscate  this 
dividend.  Thoagh  the  right  to 
recover  is  saspended,  that  is  no 
reason  why  the  fond  should  be 
divided  among  the  other  creditors. 
The  point  is  of  great  moment,  from 
the  analogy  to  the  case  of  an  action; 
and  it  is  trae,  a  coart  of  law  woald 
not  take  notice  of  the  objection 
without  a  plea.  It  most  appear 
upon  the  record.  Has  the  case  of 
a  contract  originally  good,  and 
the  right  saspended  by  war,  never 
before  occmred?  Yet  I  do  not 
know  an  instance  of  an  application 
by  an  alien  enemy  to  the  Ckmrt  to 
keep  the  fimd,  nntil  his  right  to 
sne  shoald  survive.  The  policy, 
avoiding  contracts  with  an  enemy, 
is  sound  and  wise  :  but  where  the 
contract  was  originally  good,  and 
the  remedy  is  only  suspended,  the 
proposition  that  therefore  the  fond 
should  be  lost  is  very  different" 
Ex  parte  Boueemaker,  13  Yes.  71. 

It  may  be  here  mentioned  that 
courts  of  justice  will  not^  for  the 
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purpose  of  their  proceedings,  direct 
the  subjects  of  their  own  country 
to  hold  communication  with  the 
enemy's  country.  Thus  a  com- 
mission will  not  be  granted  for 
the  examination  of  witnesses  in  a 
hostile  country.  Barrick  v.  Buba^ 
16  C.  B.  492. 

During  times  of  war,  truce,  or 
cartel,  ships  are  employed  for  the 
purpose  of  effecting  the  exchange 
of  prisoners,  but  if  such  ships  trade 
with  the  enemy  they  will  be  liable 
to  capture.  "Cartel-ships,"  says 
Sir  William  Scott,  "are  subject  to  a 
double  obligation  to  both  countries 
not  to  trade.  To  engage  in  trade 
may  be  disadvantageous  to  the 
enemy,  or  to  their  own  country. 
Both  are  mutually  engaged  to  per- 
mit no  trade  to  be  carried  on  under 
a  fraudulent  use  of  this  inter- 
course ;  all  trade  must  therefore 
be  held  prohibited,  and  it  is  not 
without  the  consent  of  boiIi>  goYem- 
ments  that  vessels  engaged  on  that 
service  can  be  permitted  to  take  in 
any  goods  whatever."  Tlie  Venus, 
4  C.Rob.  358;  The  Ross  in  Bloom, 
1  Dods.  60  ;  The  Carolina  Verha^e, 
6  C.  Rob.  336. 

The  law  preventing  trade  with 
the  enemy  was  considerably  re- 
laxed during  the  late  Russian  war, 
by  an  order  in  Council  of  the  15th 
of  April,  1854,  whereby  it  was 
ordered  "  that  all  vessels  under  a 
neutral  or  friendly  flag,  being  neu- 


tral or  friendly  property,  shall  be 
permitted  to  import  into  any  port 
or  place  in  her  Majesty's  domi- 
nions all  goods  and  merchandise 
whatsoever,  to  whomsoever  the 
same  may  belong ;  and  to  export 
from  any  port  or  place  in  her 
Majesty's  dominions  to  any  port 
not  blockaded  any  cargo  or  goods, 
not  being  contraband  of  war,  or 
not  requiring  a  special  permission, 
to  whomsoever  the  same  may  be- 
long." And  it  was  further  ordered, 
"  That  save  only  and  except  as 
aforesaid,  all  the  subjects  of  her 
Majesty  and  the  subjects  or  citi- 
zens of  any  neutral  or  friendly 
state  shall  and  may,  during  and 
notwithstanding  the  present  hosti- 
lities with  Russia,  freely  trade 
with  all  ports  and  places  whereso- 
ever situate  which  shall  not  bo 
in  a  state  of  blockade,  save  and 
except  that  no  British  vessel  shall, 
under  any  circumstances  whatso- 
ever, either  under  or  by  virtue  of 
this  order  or  otherwise,  be  permit- 
ted or  empowered  to  enter  or  com- 
municate with  any  port  or  place 
which  shall  belong  to  or  be  in 
possession  or  occupation  of  her 
Majesty's  enemies."  1  Spinks, 
Adm.  Rep.  Append,  v. 

The  effect  of  this  order  appears 
to  have  been  the  allowance,  indi- 
rectly and  through  the  medium  of 
a  neutral  flag,  of  a  trade  with  the 
enemy. 
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Nov.  7th,  1799. 
[reported  2   C.  ROB.   186.] 

Colonial  Trade  op  Enemy — ^Eule  op  War  op  1756.] — Accord- 
ing to  tke  rule  of  war  of  1756,  a  neutral  cannot  carry  on  trade 
between  a  belligerent  country  and  its  colonies,  if  he  were  excluded 
from  that  trade  in  time  of  peace. 

Relaxations  of  the  rule  are  not  to  be  extended  by  construction. 

Semble,  if  the  supreme  power  in  the  captor's  country  had  authorised 
a  trade  to  be  carried  on  by  its  own  subjects  between  the  enemy  s 
country  and  its  colonies,  that  would  be  deemed  to  be  an  authori- 
sation of  the  same  trade  to  neutral  countries. 

Secus,  if  it  had  merely  authorised  its  subjects  to  trade  between  its 
own  country  and  the  enemy^s  colonies,  as  that  could  authorise  no 
more  than  a  trading  between  the  neutral  country  itself  and  those 
colonies : 

Voyage  by  a  neutral  from  a  French  port  to  St.  Domingo,  a  French 
colony,  held  to  be  iUegaL 

This  was  a  case  of  an  asserted  Hamburg  ship  taken  on  the  14th 
of  August,  1799,  on  a  voyage  from  Hamburg  to  St  Domingo,^ 
having  in  her  voyage  touched  at  Bordeaux,  where  she  sold  part  of 
the  goods  brought  from  Hamburg,  and  took  a  quantity  of  iron 
stores  and  other  articles  for  St.  Domingo.  A  question  was  first 
raised  as  to  the  property  of  the  ship  and  cargo ;  and  secondly, 
supposing  it  to  be  neutral  property,  whether  a  trade  itom  the 
mother-country  of  France  to  St.  Domingo,  a  French  colony,  was 
not  an  illegal  trade,  and  such  as  would  render  the  property  of 
neutrals  engaged  in  it  liable  to  be  considered  as  the  property  of 
^  Then  a  French  colony. 
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enemies,  and  subject  to  confiscation  ?  It  was  denied  that  St. 
Domingo  was  to  be  considered  in  its  present  state  as  a  French 
colony.  After  various  observations  on  these  points,  further 
proof  was  directed  to  be  made  of  the  property ;  and  permission 
was  given  to  both  parties  to  produce  information  as  to  the  state 
and  condition  of  St.  Domingo  at  that  time. 

On  the  5th  of  August,  1800,  the  cause  was  heard  on  further 
proof. 

For  the  captors.  King's  Advocate  and  Lawrence. — The  proofs 
of  property  that  have  been  brought  forward  seem  not  to  be  ex- 
posed to  much  objection,  and  therefore  allowing  it  to  be  neutral 
property,  the  question  remains  only  as  to  the  eflfect  of  the  trade 
in  which  it  has  been  engaged.  Whether  St.  Domingo  is  not  to 
be  taken  as  a  French  colony  ?  And  taking  it  so  to  be,  whether 
property  so  engaged  in  trade  between  the  mother-country  and 
her  colony  is  not,  under  the  established  principles  of  this  coun- 
try, subject  to  condemnation  ?  That  St.  Domingo  is  to  be  con- 
sidered as  a  French  colony,  sufl&ciently  appears  from  a  variety 
of  circumstances,  some  of  them  arising  in  this  very  cause :  be- 
sides the  general  professions  of  Toussaint,  and  the  continual 
communications  that  are  passing  between  that  colony  and  France, 
we  find  in  this  cause  an  exemption  of  duties  in  respect  to  the 
importation  of  its  produce  into  France,  and  a  general  imder- 
Btanding  on  the  part  of  Mr.  Jennish's  correspondent  at  Bordeaux, 
that  the  French  laws  were  still  in  force  there.  Considering 
besides  that  no  proof  which  the  Court  can  receive  has  been  pro- 
duced on  the  other  side,  the  fact  may  be  assumed  without 
further  argument,  that  St.  Domingo  was  a  French  colony  and  that 
sufficient  ground  is  laid  for  the  operation  of  the  principle  of  law, 
which  has  always  been  applied  to  such  cases.  As  to  the  general 
principle  of  law,  it  has  so  often  been  a  vexata  quaatio  in  this 
Court,  that  it  will  not  be  necessary  to  go  at  length  into  all  the 
details  of  history  and  reasoning  by  which  it  is  supported.  It 
wiU  be  sufficient  to  advert  to  the  principles  of  the  war  of  1756, 
when  this  matter  was  fully  settled  on  principles  that  have  never 
yet  been  abandoned,  notwithstanding  that  they  may  have  under- 
gone temporary  relaxations;  as  in  the  last  war,  owing  to  the 
fallacious  professions  of  the  French  government  as  to  the  changes 
of  their  colonial  system.  It  is  notorious  that  these  professions 
proved  untrue;  the  former  principle  was  re-established,  and  it 
has  ever  since    been  taken  to  be  in  full  force,  as  far  as  it  is 
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not  relaxed  by  the  Orders  of  Council  that  have  been  issued 
this  war. 

The  first  orders  of  1793  contained  no  relaxation  whatever,  la 
January,  1794,  fresh  instructions  issued,  directing  the  bringing  in 
of  West  India  produce  coming  to  Europe,  being  a  relaxation  as  to 
the  intercourse  of  America  with  the  West  India  markets ;  a  change 
thought  reasonable  from  the  particular  situation  of  that  country, 
and  the  treaties  that  had  been  made  with  it ;  but  not  operating  as 
any  abandonment  of  the  general  principle  as  it  respected  the  colo- 
nial system  of  Europe.  Afterwards  sl  further  relaxation  took  place, 
25th  January,  1798,  as  to  the  allowance  of  bringing  the  produce  of 
the  West  India  Islands  to  Europe,  but  only  to  the  ports  of  this 
country,  or  to  some  port  of  the  country  to  which  the  neutral  mer» 
chant  belonged-  This  is  the  extent  of  the  relaxations  that  have 
passed ;  they  have  not  gone  so  far  as  to  authorize  a  commerce 
between  the  colony  and  the  mother-country;  and  by  parity  of 
reasoning  there  can  be  no  pretence  to  say  there  has  been  any 
relaxation  as  to  the  outward  trade  from  the  mother-country  of 
the  belligerent  to  the  colony.  In  point  of  principle  there  can  be 
no  distinction  made.  There  is  the  same  support  and  maintenance 
of  their  revenues  by  payment  of  duties,  the  same  employment  of 
the  experience  and  industry  of  French  merchants  in  assorting  the 
cargo,  and  the  same  return  of  profits  to  them.  On  the  contrary, 
the  injury  to  the  other  belligerent  is  in  some  respects  greater,  as  it 
furnishes  a  supply  of  war  stores,  as  appears  by  many  of  the  ar- 
ticles of  this  cargo,  hemp,  flax,  iron,  bricks.  It  is  besides  a  general 
consequence  of  these  outward  speculations,  that  they  bring  a  re- 
turn of  importation  of  colonial  produce  into  France ;  as  it  appears 
in  this  case  that  many  neutral  ships  had  gone  from  Bordeaux 
to  St.  Domingo,  which  had  found  their  way  back  to  Bordeaux, 
although  the  return  of  this  particular  vessel  is  represented  to  have 
been  destined  for  Hamburg.  On  these  grounds  it  is  submitted 
that  this  is  an  illegal  trade,  subjecting  the  property  engaged  in  it 
to  condemnation. 

For  the  claimant,  Arnold  and  SewelL — The  particulars  of  this 
case  are,  that  it  was  a  speculation,  beginning  at  Hamburg,  to  send 
certain  goods  to  the  market  of  St.  Domingo,  with  a  liberty  of 
touching  at  Bordeaux,  where  some  of  the  goods  were  to  be  landed 
and  others  taken  in  for  St  Domingo.  In  the  original  scheme  of 
the  voyage  the  bricks  and  iron  pots  were  to  have  been  carried  on 
to  St.  Domingo ;  but  it  being  found  at  Bordeaux  that  some  diffi- 
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cnlties  were  likely  to  arise  at  the  custom-house  on  the  clearing 
out  of  such  articles,  and  as  it  was  apprehended  that  similar  diffi* 
culties  might  arise  at  St.  Domingo,  they  were  landed  at  Bordeaux, 
to  be  sent  back  to  Hamburg,  and  other  articles  of  the  same  kind, 
but  about  which  the  same  difficulties  were  not  likely  to  arise, 
were  put  on  board.  The  hemp,  about  which  some  argument  was 
at  first  attempted  to  be  raised,  was  not  on  board  at  the  time  of 
the  capture,  and  therefore  it  is  conceived  that  may  be  laid  out  of 
the  case.  The  principal  question  arises  on  the  legality  of  going 
on  a  voyage  of  this  description  from  a  port  of  France  to  a  French 
colony.  In  respect  to  the  state  of  St.  Domingo,  it  cannot  be 
denied  that  the  representations  of  the  state  of  the  island  were 
numerous  and  opposite,  clearly  showing  that  the  island  was  at 
least  in  a  very  unsettled  state,  and  affording  a  just  cause  of  im- 
pression on  the  mind  of  Mr.  Jennish  to  suppose  it  was  no  longer 
a  French  colony :  there  is  at  least  a  fair  ground  for  the  induce- 
ment under  which  Mr.  Jennish  states  himself  to  have  acted  ''  in 
engaging  in  this  trade,  principally  owing  to  the  unsettled  state  of 
the  island."  It  being  shown  that  there  was  sufficient  to  justify 
this  impression  on  the  part  of  Mr.  Jennish,  it  may  be  better  to 
address  the  argument  to  the  general  question,  allowing,  for  argu- 
ment's sake,  that  St.  Domingo  was  at  this  time  a  French  colony. 

It  is  true  that  the  general  colonial  law  of  Europe  has  created  a 
monopoly,  from  which  other  countries  are  generally  precluded ;  at 
the  same  time,  laws  respecting  colonies,  and  laws  respecting  trade 
in  general,  have  always  undergone  some  change  and  relaxation 
after  the  breaking  out  of  hostilities.  It  is  necessary  that  it  should 
be  so,  with  regard  to  the  rights  of  neutral  nations ;  because,  as 
war  cannot  be  carried  on  between  the  principal  powers  of  Europe, 
in  such  a  manner  as  to  confine  the  effects  of  it  to  themselves 
alone,  it  follows  that  there  must  be  some  changes  and  variation  in 
the  trade  of  Europe ;  and  it  cannot  be  said  that  neutrals  may  not 
take  the  benefit  of  any  advantages  that  may  offer  from  these 
changes — ^because,  if  so,  it  would  lead  to  a  total  destruction  of 
neutral  trade ;  if  they  were  to  suffer  the  obstructions  in  their  old 
trade,  which  war  always  brings  with  it,  and  were  not  permitted  to 
engage  in  new  channels,  it  would  amount  to  a  total  extinction  of 
neutral  commerce.  Such  a  position,  therefore,  cannot  be  main- 
tained, that  they  may  not  avail  themselves  of  what  is  beneficial  in 
these  changes,  in  lieu  of  what  they  must  necessarily  suffer,  in 
other  parts  of  their  trade,  in  time  of  war.     It  is  not  meant  that 
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they  should  be  entirely  set  at  liberty  from  all  the  restrictioiis  of 
peace, — ^that  would  be  going  too  far ;  but  that,  as  there  has  been 
a  regular  course  of  relaxations^  as  well  in  our  navigation  laws  .as 
in  the  colonial  trade,  in  admitting  importations  and  exportations 
not  allowed  in  time  of  peace,  it  seems  not  to  be  too  much  to  say, 
that,  if  they  have  been  regularly  relaxed  in  former  wars,  neutral 
merchants  may  think  themselves  at  liberty  to  engage  in  it,  in  any  ^ 
ensuing  war,  with  impunity ;  and  it  does  not  justify  a  presumption, 
that,  as  a  belligerent  country  allows  a  change  in  its  own  system 
as  necessary,  and  invites  neutrals  to  trade  in  its  colonies  und» 
relaxations,  so  it  would  allow  them  to  trade,  in  the  same  manner, 
with  the  colonies  of  the  enemy.  It  may  be  said  that  the  strict 
principle  of  war  is,  to  do  all  possible  mischief  to  your  enemy,  and 
destroy  his  resources  and  trade  as  much  as  you  can :  this  may  be 
true  in  theory,  but  it  must  be  understood  only  as  the  strict 
theoretic  principle  which,  in  practice,  is  limited  by  iOther  consi- 
derations,  and  by  the  rights  of  other  parties ;  the  whole  trade  of 
the  enemy  cannot  be  destroyed  without  the  greatest  injury  to 
neutral  nations,  therefore  this  right  against  the  enemy  must  be 
limited,  in  some  degree,  by  the  rights  of  neutral  trade.  If  you 
can  find,  indeed,  a  trade  wholly  and  exclusively  confined  to  the 
enemy,  that  is  the  point  on  which  it  is  lawful  for  you  to  i^rike ; 
that  was  the  rule  and  the  foundation  of  the  principles  set  up  in 
1756;  the  state  of  the  colonies  at  that  time  justified  it^— the 
system  remained  entire — and  as  long  as  the  colonial  trade  re- 
mained an  exclusive  trade,  that  was  the  point  on  which  it  was 
lawful  to  strike ;  but,  since  that  time,  relaxations  have  been  regu- 
larly admitted ;  at  the  commencement  of  the  last  war  it  was  so 
allowed,  to  be,  and  on  that  account  the  same  principle  was  not  en- 
forced :  the  principle  might  not  be  abandoned,  but  the  fact  being 
that  the  French  had  opened  their  ports,  the  principle  was  not 
applied.  In  the  same  manner,  the  French  have  opened  iheir 
ports  in  this  war,  and  various  relaxations  have  been  admitted;  it 
is  now  held  to  be  an  allowable  trade  from  a  neutral  country  to 
the  colony  of  a  beUigerent  The  war  comm^iced  with  a  general 
prohibition  in  the  instructions  of  November,  1793,  and  aU  vessels 
were  directed  to  be  taken  that  were  carrying  supplies  to  the 
colonies  of  the  enemy,  or  bringing  produce  firom  them ;  but  these 
were  relaxed  in  January,  1794,  and  other  instructions  issued  of 
narrower  extent.  It  was  then  directed  to  bring  in  those  vessels 
that  were  carrying  West  India  produce  from  the  West  India 
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Islands  to  Earope,  and  tbose  that  appeared  to  be  going  to  such 
islands  in  the  West  Indies  as  were  under  blockade.  This  seen^ 
to  be  the  only  restriction  on  trade  to  the  West  India  Islands,  that 
it  should  not  be  going  to  islands  under  blockade;  this  ard^r  con- 
tinued in  force  four  years,  till  the  restriction  was  still  further 
taken  oflf  by  allowing  neutral  ves&ds  to  carry  West  India  produce 
to  Europe,  either  to  our  ports  or  to  the  ports  of  their  own  country. 
It  is  not  asserted  that  the  whole  of  th^  colonial  trade  is  laid  o'pen 
by  these  relaxations,  or  that  a  neutral  ship  might  go  irom  a  port 
of  France  to  a  colony  and  back  again  to  France — making  one 
whole  and  entire  transaction ;  in  that  case  the  xetums  would .  be 
projected  before  the  voyage  began ;  and  that,  it  must  be  allowed, 
would  be  only  the  tra^e  of  the  enemy  on  increased  freight.  But 
as  to  separate  voyages  the  matter  is  very  different,  as  well  in 
regard  to  the  nature  and  effect  of  the  trade  itself  as  to  the  terms 
of  the  instructions  respecting  it : — the  legality  of  the  trade  home- 
ward from  the  colony  to  France  is  a  question  at  present  suspended 
before  the  Lords ;  and  such  a  trade  might  be  construed  to  fall 
within  the  scope  of  the  King's  instructions,  although  it  is  not  so 
affirmatively  expressed ;  but  this  trade  outward  to  the  colony 
cannot,  by  any  implication,  come  within  the  terms  of  the  instruc- 
tion. It  remains,  then,  only  to  inquire,  whether  there  is  anything 
in  the  nature  of  it  that  should  induce  the  Court  to  consider  it  as 
illegal  ?  It  cannot  be  illegal  on  the  ground  that  it  is  not  legal 
for  the  neutral  to  go  to  the  colony  of  the  enemy,  because  he  is 
now  allowed  to  go  from  his  own  port ;  therefore  the  same  supplies 
may  be  afforded.  It  cannot  be,  that  he  assists  the  enemy  by 
taking  articles  from  the  mother  country ;  that  he  might  do  cir- 
cnitously,  by  going  to  his  own  country  first,  with  equal  advantage 
to  the  mother-country  in  respect  to  its  revenues  arising  from 
duties.  On  "these  grounds  it  cannot  be  illegal ;  neither  is  it  made 
so  by  notification,  or  in  the  King's  instructions  to  his  cruisers. 
"With  respect  to  authdrities,  it  cannot  be  expected  that  there 
should  be  any.  The  question  has  not  arisen  in  this  war,  or  it 
would  not  be  discussed  so  much  at  length  in  the  present  case. 
During  the  last  war  there  c^uld  not  arise  any  precedent^  as  there 
was  then  a  general  relaxation.  But  there  is  a  case  of  The 
Verwayteg  (1  C.  Rob.  300,  cited),  in  1780,  where  freight  was  given 
to  a  neutral  ship  going  from  Marseilles  to  a  French  colony  and 
back ;  from  which  it  appears  that,  whilst  neutrals  were  admitted 
generally  to  partake  in  the  colonial  trade,  it  was  not  thought  to 
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afford  any  ground  of  distinction  that  they  were  going  firom  a 
French  port. 

Snt  Wm.  Scott. — This  is  the  case  of  a  ship  taken  on  a  Yoyage 
originally  from  Hamburg,  first  to  Bordeaux,  where  she  discharged 
part  of  her  cargo,  and  liaving  taken  on  board  other  goods,  pro- 
ceeded to  the  colony  of  St  Domingo,  and  was  taken  in  this  period 
of  the  Yoyage.  The  first  point  made  on  the  part  of  the  claimants 
is,  that  St.  Domingo  is  not  to  be  considered  as  a  French  colony, 
but  as  in  a  state  of  independence ;  and  a  second  point  made  is, 
that  even  if  it  were  considered  as  French,  yet  as  the  English  have 
themselves  traded  with  that  island,  this  must  be  deemed  a  per- 
mission to  the  subjects  of  neutral  countries  to  do  the  like. 

In  proof  of  the  former  allegation,  an  attempt  was  made  to 
introduce  extracts  from  the  common  English  newspapers,  which 
the  Court  would  not  permit  to  be  read ;  *  The  Gazette  *  is  the 
only  authority  of  this  species  admitted  and  respected  by  the  Court 
for  reasons  too  obvious  to  require  a  particular  notice.  From 
other  more  legitimate  evidence  than  any  contained  in  unauthorised 
publications  of  that  nature,  I  think  it  is  legally  to  be  held  that 
St.  Domingo  continues  a  French  colony.  It  appears  that  a  direct 
commercial  correspondence  and  communication  is  carried  on  be- 
tween France  and  that  island,  which  could  hardly  be  if  it  was 
deemed  to  be  in  a  state  of  revolt  and  disruption  from  the  mother- 
country;  the  French  custom-house  ordinances  and  regulations 
appear  all  to  be  in  full  force  there ;  ships  go  certificated  and 
bonded  as  upon  the  former  system  ;  and  if  there  are  parts  of  the 
island  not  under  French  dominion,  it  does  not  at  all  appear  that 
it  was  in  the  view  of  the  present  parties  to  trade  with  those  parts 
exclusively. 

Upon  the  second  preliminary  point,  viz.  that  an  English  trading 
with  this  French  colony  must,  at  all  events,  be  deemed  an  autho- 
risation of  the  same  trade  to  the  subjects  of  other  countries,  I 
have  only  to  observe,  that  it  might  be  admitted  to  have  that 
effect,  if  the  fact  were  true  in  the  degree  necessary  to  support  the 
conclusion.  The  matter  of  illega^ty  imputed  to  the  present 
claimants  is  a  direct  trading  between  the  mother-country  of  the 
enemy  and  his  colony,  a  lending  of  themselves  to  the  purpose  of 
a  direct  commimication  between  the  two.  To  show  that  English- 
men have  traded  to  St.  Domingo,  and  under  the  authority  of 
their  government,  is  not  showing  enough,  unless  it  is  likewise 
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shown  that  they  had,  under  that  authority,  lent  themselves  to  he 
the  instruments  of  a  direct  commercial  correspondence  between 
France  and  its  colony ;  a  trading  between  the  dominions  of  Great 
Britain  and  St.  Domingo  could  authorise  no  more  than  a  trading 
between  the  neutral  country  itself  and  that  colony. 

On  the  other  hand,  it  has  been  pressed  against  the  claimants, 
that  some  part  of  the  cargo  which  came  from  Hamburg  and  was 
discharged  at  Bordeaux  was  contraband,  and  being  the  property 
of  the  same  persons  would  affect  the  goods  which  trayelled  with 
them  from  Hamburg,  and  were  proceeding  onwards  to  their  ulti- 
mate destination  of  St.  Domingo.  The  goods  which  are  charged  to 
be  of  the  nature  of  contraband  are  hemp,  or  some  similar  substance 
under  another  name  fit  for  the  manufacture  of  ropes.  As  these 
commodities  are  not  now  remaining  on  board  the  ship,  they  cannot 
become  the  subjects  of  any  inspection,  which  the  Court  could  order 
for  the  purpose  of  ascertaining  their  real  nature  and  probable  use. 
It  is  argued  indeed,  that  the  claimants'  agents  at  Bordeaux  speak 
in  a  letter  of  their  expectation  that  the  rope-makers  employed  by 
the  government  at  that  place  would  purchase  them ;  but  it  does 
not  appear  that  these  persons  had  themselves  seen  the  articles,  or 
that  they  had  anything  more  than  a  general  hope  that  the  goods 
might  find  a  Tent  of  that  kind.  On  the  other  hand,  it  appears  that 
these  goods  had  been  inspected  by  a  British  man-of-war  at  Dover, 
when  the  ship  put  in  there  in  the  course  of  her  voyage  to  Bordeaux; 
there  is  reason  to  presume  that  the  search  was  not  made  in  a  per- 
functory manner ;  it  was  made  in  a  harbour  where  a  search  could 
be  conveniently  made,  and  by  persons  generally  sincere  enough  in 
their  desire  to  make  such  searches  effectual.  The  inference  is  that 
they  were  not  of  a  contraband  nature ;  at  best  it  is  left  ambiguous, 
and  without  any  particular  means  remaining  of  affording  a  certainty 
upon  the  matter.  If  so,  it  is  useless  to  inquire  what  the  effect  of 
contraband  in  such  circumstances  would  have  been.  I  shall  say  no 
more,  than  that  I  incline  to  think  that  the  discharge  of  the  goods 
at  Bordeaux  would  have  extinguished  their  powers  of  infection. 
It  would  be  an  extension  of  this  rule  of  infection  not  justified  by 
any  former  application  of  it  to  say,  that  after  the  contraband  was 
actually  withdrawn,  a  mortal  taint  stuck  to  the  goods  wilJi  which 
it  had  once  travelled,  and  rendered  them  liable  to  confiscation, 
even  after  the  contraband  itself  was  out  of  its  reach. 

Another  consideration  was  likewise  pressed  against  these  goods; 
that  having  been  entered  at  Bordeaux,  and  exported  from  thence, 
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it  must  be  deemed  an  actual  exportation  from  that  port,  and  con- 
sequently  that  they  are  liable  to  be  treated  legally  in  the  same 
manner  (whatever  that  manner  may  be)  as  the  goods  first  put  on 
board  at  Bordeaux.  I  incline  to  think  that  this  would  be  much 
too  rigorous  an  application  of  principles,  rather  belonging  to  the 
revenue  law  of  this  kingdom — a  system  o(  law  having  little  in 
common  with  the  general  prize  law  of  nations;  and  that  these 
goods  are  entitled  to  be  considered  as  coming  from  Hamburg,  the 
original  place  of  thieir  shipment ;  and  former  decisions  having  fully 
established  that  a  direct  commerce  from  a  neutral  country  to  a 
French  settlement  was  open,  I  decree  restitution  of  these  goods, 
which  all  appear  to  be  neutral  property. 

Upon  the  mere  question  of  property,  as  it  respects  all  the  goods 
as  well  as  the  ship,  I  see  no  reason  to  entertains  legal  doubt  Con- 
sidering them  as  neutral  property,  I  shall  proceed  to  the  principal 
question  in  the  case,  viz. : — Whether  neutral  property  engaged  in  a 
direct  traffic  between  the  enemy  and  his  colonies,  is  to  be  contidered 
by  this  Court  as  liable  to  confiscation  ?  And  first  with  respect  to 
the  goods. 

Upon  the  breaking  out  of  a  war,  it  is  the  right  of  neutrals  to 
carry  on  their  accttstomed  trade,  with  an  exception  of  tiie  particular 
cases  of  a  trade  to  blockaded  pleu^es  or  in  contaraband  articles  (in 
both  which  cases  their  property  is  liable  to  be  condemned),  and  of 
their  ships  being  liable  to  visitation  and  search ;  in  which  ct^se, 
however,  they  are  entitled  to  freight  and  expenses.  I  do  not  mean 
to  say,  that  in  the  accidents  of  a  waar  the  property  of  neutrals  may 
not  be  variously  entangled  and  endangered ;  in  the  nature  of  human 
connections  it  is  hardly  possible  that  inconveniences  of  tiiis  kind 
should  be  altogether  avoided.  Some  neutrals  will  be  unjustly 
engaged  in  covering  the  goods  of  the  enemy,  and  others  will  be 
unjustly  suspected  of  doing  it ;  these  inconveniences  are  more  than 
fully  balanced  by  the  enlargement  of  their  commerce ;  the  trade  of 
the  belligerents  is  usually  interrupted  in  a  great  degree,  and  falls 
in  the  same  degree  into  the  lap  of  neutrals.  But  without  reference 
to  accidents  of  the  one  kind  or  other,  the  general  rule  is  that  the 
neutral  has  a  right  tQ  carry  on,  m  time  of  war,  his  accustomed  trade 
to  the  utmost  extent  of  which  that  accustomed  trade  is  capable. 
Very  different  is  the  case  of  a  trade  which  the  neutral  has  ne?er 
possessed,  which  he  holds  by  no  title  of  use  and  habit  in  time  of 
peacci  and  which,  in  fact,  can  obtain  in  war  by  no  other  Utle  than 
by  the  success  of  the  one  belligerent  against  the  other,  and  at  the 
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expense  of  thai  very  belligerent  under  whose  success  he  sets  up  his 
title — and  such  I  take  to  be  the  colonial  trade,  generally  speaking. 

What  is  the  colonial  trade  generally  speaking  ?  It  is  a  trade 
^nerally  shut  up  to  the  exclusive  use  of  the  mother-country  to 
which  the  colony  belongs,  and  this  to  a  double  use :  that  of  supply- 
ing a  market  for  the  consumption  of  native  commodities,  and  ike 
other  of  furnishing  to  the  mother-country  the  peculiar  commodities 
of  the  colonial  regions.  To  these  two  purposes  of  the  mother- 
country  the  general  policy  respecting  colonies  belongiDg  to  the 
states  of  Europe  has  restricted  them.  With  respect  to  other 
countries,  generally  speaking,  the  colony  has  no  existence.  It  is 
possible  that,  indirectly  and  remotely,  such  colonies  may  affect  the 
commerce  of  other  countries.  The  manufactures  of  Germany  may 
find  their  way  into  Jamaica  or  Guadaloupe,  and  the  sugar  of 
Jamaica  or  Guadaloupe  into  the  interior  parts  of  Germany;  but 
as  to  any  direct  communication  or  advantage  resulting  therefrom, 
Guadaloupe  and  Jamaica  are  no  more  to  Germany  than  if  they 
were  settlements  in  tiie  mountains  of  the  moon ;  to  commercial 
purposes  they  are  not  iti  the  same  planet.  If  they  were  annihilated 
it  would  make  no  chasm  in  the  commercial  map  of  Hamburg.  If 
Guadaloupe  could  be  sunk  in  the  sea,  by  the  effect  of  hostility,  at 
the  beginning  of  a  war,  it  would  be  a  mighty  loss  to  France,  as 
Jamaica  would  be  to  England  if  it  could  be  made  the  subject  of  a 
similar  act  of  violence ;  but  such  events  would  find  their  way  into 
the  chronicles  of  other  countries  as  events  of  disinterested  curi- 
osity, and  nothing  more. 

Upon  the  interruption  of  a  war,  what  are  the  rights  of  belli- 
gerents and  neutrals  respectively,  rejgarding  such  places  ?  It  is  an 
indubitable  right  of  the  belligerent  to  possess  himself  of  such  places, 
as  of  any  other  possession  of  his  enemy.  This  is  his  common  right ; 
but  he  has  the  certain  means  of  carrying  such  a  right  into  effect,  if 
he  has  a  decided  superiority  at  sea.  Such  colonies  are  dependent 
for  their  existence  as  colonies  on  foreign  supplies.  If  they  cannot 
be  suppHed  and  defended,  they  must  fall  to  the  belligerent,  of  course ; 
and  if  the  belligerent  chooses  to  apply  his  means  to  such  an  object, 
what  right  has  a  third  party,  perfectly  neutral,  to  step  in  and  pre- 
vent the  execution  ?  No  existing  interest  of  his  is  affected  by  it ; 
he  can  have  no  right  to  apply  to  his  own  use  the  beneficial  conse- 
quences of  the  mere  act  of  the  belligerent,  and  to  say:  "  True  it  is, 
you  have,  by  force  of  arms,  forced  such  places  out  of  the  exclusive 
possession  of  the  enemy,  but  I  will  share  the  benefit  of  the  conquest, 
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and,  by  sharing  its  benefits,  prevent  its  progress.  Yon  have  in 
effect,  and  by  lawful  means,  turned  the  enemy  out  of  the  possession 
which  he  had  exclusively  maintained  against  the  whole  world,  and 
with  whom  we  have  never  presumed'  to  interfere ;  but  we  will  in- 
terpose to  prevent  his  absolute  surrender,  by  the  means  of  that  very 
opening  which  the  prevalence  of  force  of  arms  alone  has  effected. 
Supplies  shall  be  sent,  and  their  products  shall  be  exported.  Yon 
have  lawfully  destroyed  his  monopoly,  but  you  shall  not  be  per- 
mitted to  possess  it  yourself;  we  insist  to  share  the  fruits  of  your 
victories ;  and  your  blood  and  treasure  have  been  expended,  not  for 
your  own  interest,  but  for  the  common  benefit  of  others." 

Upon  these  grounds,  it  cannot  be  contended  to  be  a  right  of 
neutrals  to  intrude  into  a  commerce  which  had  been  uniformly 
shut  against  them,  and  which  is  forced  open  merely  by  the  pressure 
of  war ;  for  when  the  enemy,  under  an  entire  inability  to  supply 
his  colonies  and  to  export  their  products,  affects  to  open  them  to 
neutrals,  it  is  not  his  will,  but  his  necessity,  that  changes  his 
system ;  that  change  is  the  direct  and  unavoidable  consequence  of 
the  compulsion  of  war ;  it  is  a  measure,  not  of  French  councils,  but 
of  British  force. 

Upon  these  and  other  grounds,  which  I  shall  not  at  present 
enumerate,  an  instruction  issued  at  an  early  period  for  the  purpose 
of  preventing  the  communication  of  neutrals  with  the  colonies  of 
the  enemy — intended,  I  presume,  to  be  carried  into  effect  on  the 
same  footing  on  which  the  prohibition  had  been  legally  enforced  in 
the  war  of  1756 — a  period  when,  Mr.  Justice  Blackstone  observes, 
the  decisions  on  the  law  of  nations  proceeding  from  the  Courts  of 
Appeal  were  known  and  revered  by  every  state  in  Europe. 

Upon  further  inquiry,  it  turned  out  that  one  favoured  nation, 
the  Americans,  had  in  times  of  peace  been  permitted,  by  special 
convention,  to  exercise  a  certain  very  limited  commerce  with  those 
colonies  of  the  French,  and  it  consisted  with  justice  that  that  case 
should  be  specially  provided  for;  but  no  justice  required  that  the 
provision  should  extend  beyond  the  necessities  of  that  case.  What- 
ever goes  beyond,  is  not  given  to  the  demands  of  strict  justice,  but 
is  matter  of  relaxation  and  concession. 

Different  degrees  of  relaxation  have  been  expressed  in  different 
instructions,  issued  at  various  times  during  the  existence  of  the 
war.  It  is  admitted  that  no  such  relaxation  has  gone  the  length  of 
authorizing  a  direct  commerce  of  neutrals  between  the  mother- 
country  of  the  enemy  and  its  colonies,  because  such  a  commerce 
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could  not  be  admitted  without  a  total  sun*ender  of  the  principle ; 
for  allow  such  a  commerce  to  neutrals^  and  the  mother- country  of 
the  enemy  recovers,  with  some  increase  of  expense,  the  direct 
market  of  the  colonies  and  the  direct  influx  of  their  productions. 
It  enjoys,  as  before,  the  duties  of  import  and  export,  the  same 
facilities  of  sale  and  supply,  and  the  mass  of  public  inconvenience 
is  very  slightly  diminished.  Even  supposing  that  this  trade  is 
carried  on  with  integrity  (which  it  is  difficult  to  hope,  under  all 
the  temptations  and  opportunities  of  fraud  which  a  direct  inter- 
course will  supply),  there  is  every  reason  to  believe  that  the  ancient 
monopoly  will,  in  effect,  revive  itself  without  the  aid  of  exclusive 
prohibitions.  The  force  of  long-established  connection  and  of 
ancient  habits  of  trade  would  in  a  great  measure  preserve  for  a 
time  to  the  mother-country  its  ancient  exclusive  commerce  with 
colonies,  although  the  communication  might  be  legally  open  to  the 
merchants  of  other  countries. 

Much  argument  has  been  employed  on  grounds  of  commercial 
analogy :  this  trade  is  allowed ;  that  trade  is  not  more  injurious. 
Why  not  that  to  be  considered  as  equally  permitted  ?  The  obvious 
answer  is,  that  the  true  rule  to  this  Court  is  the  text  of  the 
instructions ;  what  is  not  found  therein  permitted  is  understood  to 
be  prohibited,  upon  this  plain  principle,  that  the  colony  trade  is 
generally  prohibited,  and  that  whatever  is  not  specially  relaxed 
continues  in  a  state  of  interdiction.  The  utmost  that  could  be 
contended  would  be,  that  a  commerce  exactly  ejusdem  generis  et 
gradus  would  be  entitled  to  the  favour  of  the  permission ;  but  the 
relaxation  is  not  to  be  extended  by  construction,  particularly  where 
authority  has  been  gradual  in  its  relaxation.  Where  it  has  distin- 
guished, and  stopped  short  in  several  stages,  individuals  have  no 
right  to  go  further,  upon  a  private  speculation  of  their  own,  that 
authority  might  as  well  have  gone  further.  It  is  argued  that  the 
neutral  can  import  the  manufactures  of  France  to  his  own  countr}% 
and  from  thence  directly  to  the  French  colony.  Why  not  imme- 
diately  from  France,  since  the  same  purpose  is  effected  ?  It  is  to 
be  answered,  that  it  is  effected  in  a  manner  more  consistent  with 
the  general  rights  of  neutrals,  and  less  subservient  to  the  special 
convenience  of  the  enemy.  If  a  Hamburg  merchant  imports  the 
manufacture  of  France  into  his  own  country  (which  he  will  rarely 
do  if  he  has  like  manufactures  of  his  own,  but  which  in  all  cases  he 
has  an  uncontrollable  right  to  do),  and  exports  them  afterwards  to 
the  French  colony — ^which  he  does,  not  in  their  original  French 
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character,  bat  as  goods  which,  by  importation,  had  become  a  part 
of  the  national  stock  of  his  own  neutral  country — they  come  to  that 
colony  with  all  the  inconvenience  of  aggravated  delay  and  expense. 
So,  if  he  imports  from  the  colony  to  Hamburg,  and  afterwards  to 
France,  the  commodities  of  the  colony,  they  come  to  the  mother 
country  under 'a  proportionate  disadvantage;  in  short,  the  rule 
presses  upon  the  supply  at  both  extremities,  and,  therefore,  if  any 
considerations  of  advantage  may  influence  the  judgment  of  a  belli- 
gerent country  in  the  enforcement  of  the  right,  which  upon  prin- 
ciple it  possesses,  to  interfere  with  its  enemy's  colonial  trade,  it  is 
in  that  shape  of  this  trade  that  considerations  of  this  nature  have 
their  chief  and  most  effective  operation. 

It  is  an  argument  rather  of  a  more  legal  nature  than  any  derived 
from  these  general  topics  of  commercial  policy,  that  variations  are 
made  in  the  commercial  systems  of  every  country,  in  wars  and  on 
account  of  wars,  by  means  of  which  neutrals  are  admitted  and 
invited  into  different  kinds  of  trade,  from  which  they  stand  usually 
excluded ;  and,  if  so,  no  one  belligerent  country  has  a  right  to 
interfere  with  neutrals  for  acting  under  variations  of  a  like  kind 
made  for  similar  reasons  in  the  commercial  policy  of  its  enemy. 

And  certainly  if  this  proposition  could  be  maintained  without  any 
limitation,  that  wherever  any  variation  whatever  is  made  during  a 
war,  and  on  account  of  the  state  of  war,  the  party  who  makes  it  binds 
himself  in  all  the  variations  to  which  the  necessities  of  the  enemy  can 
compel  him,  the  whole  colony  trade  of  the  enemy  is  legalized ;  and 
the  instructions  which  are  directed  against  any  part  are  equally 
unjust  and  impertinent;  for  it  is  not  denied  that  some  such  varia- 
tions maybe  found  in  the  commercial  policy  of  this  country  itself, 
although  some  that  have  been  cited  are  not  exactly  of  that  nature. 
The  opening  of  free  ports  is  not  necessarily  a  measure  arising  from 
the  demands  of  war ;  it  is  frequently  a  peace  measure  in  the  colonial 
system  of  every  country;  there  are  others  which  more  directly  arise 
out  of  the  necessities  of  war.  The  admission  of  foreigners  into  the 
merchant  service,  as  well  as  into  the  military  service  of  this  coun- 
try;  the  permission  given  to  vessels  to  import  commodities  not  the 
growth,  produce,  and  manufacture  of  the  country  to  which  they 
belong,  and  other  relaxations  of  the  Act  of  Navigation,  and  other 
regulations  founded  thereon ;  these,  it  is  true,  take  place  in  war, 
and  arise  out  of  a  state  of  war ;  but  then  they  do  not  arise  out  of 
the  predominance  of  the  enemy's  force,  or  out  of  any  necessity 
resulting  therefrom ;  and  that  I  take  to  be  the  true  foundation  of 
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the  principle.  It  is  not  every  convenience,  or  even  every  necessity 
arising  out  of  a  state  of  war,  but  that  necessity  which  arises  out 
of  the  impossibility  of  otherwise  providing  against  the  urgency  of 
distress  inflicted  by  the  hand  of  a  superior  enemy,  that  can  be 
admitted  to  produce  such  an  eflfect.  Thus  in  time  of  war  every 
country  admits  foreigners  into  its  general  service ;  every  country 
obtains,  by  the  means  of  neutral  vessels,  those  products  of  the 
enemy's  country  which  it  cannot  possibly  receive  either  by  means 
of  his  navigation  or  its  own.  These  are  ordinary  measures  to 
which  every  country  has  resort  in  every  war,  whether  prosperous 
or  adverse.  They  arise,  it  is  true,  out  of  a  state  of  war,  but  are 
totally  independent  of  its  events,  and  have,  therefore,  no  common 
origin  with  these  compelled  relaxations  of  the  colonial  monopoly ; 
these  are  acts  of  distress,  signals  of  defeat  and  depression ;  they  are 
no  better  than  partial  surrenders  to  the  force  of  the  enemy,  for  the 
mere  purpose  of  preventing  a  total  dispossession.  I  omit  other 
observations  which  have  been  urged,  and  have  their  force ;  it  is 
sufficient  that  the  variations  alluded  to  stand  upon  grounds  of  a 
most  distinguishable  nature. 

Upon  the  whole  view  of  the  case>  as  it  concerns  the  goods  shipped 
at  Bordeaux,  I  am  of  opinion  that  they  are  liable  to  confiscation. 
I  do  not  know  that  any  decision  has  yet  been  pronounced  upon 
this  subject;  but  till  I  am  better  instructed  by  the  judgment  of  a 
superior  tribunal,  I  shall  continue  to  hold  that  I  am  not  authorized 
either  by  general  legal  principles  applying  to  this  commerce,  or  by 
the  letter  of  the  King's  instructions,  to  restore  goods,  although 
neutral  property,  passing  in  direct  voyages  between  the  mother^ 
country  of  the  enemy  and  its  colonies,  I  see  no  favourable  distinc- 
tion between  an  outward  voyage  and  a  return  voyage.  I  consider  the 
intent  of  the  instruction  to  apply  equally  to  both  communications, 
though  the  return  voyage  is  the  only  one  specifically  mentioned. 

The  only  remaining  question  respects  the  ship ;  it  belongs  to  the 
same  proprietors,  and  if  the  goods  could  be  considered  as  properly 
contraband,  would  on  that  account  be  liable  to  confiscation,  for  in 
the  case  of  clear  contraband  this  is  the  clear  rule.  I  incline  to 
apply  a  more  favourable  one  in  the  present  case.  It  is  a  case  in 
which  a  neutral  might  more  easily  misapprehend  the  extent  of  his 
own  rights ;  it  is  a  case  of  less  simplicity,  and  in  which  he  acted 
without  the  notice  of  former  decisions  upon  the  subject.  The 
ship  came  from  Hamburg  in  the  commencement  of  the  voyage ; 
she  was  not  picked  up  for  this  particular  occasion,  but  was  intended 
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to  be  employed  in  her  owner's  general  commerce.  Attending  to 
these  considerations,  I  shall  go  no  further  than  to  pronounce  for 
a  forfeiture  of  freight  and  expenses,  with  a  restitution  of  the 
vessel. 

[Part  of  the]  cargo,  taken  in  at  Bordeaux,  condemned,  [and 
the  remainder  of  the  cargo  and]  ship  restored,  without  freight. 
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26th  November,  1801. 

[reported   4  C.   ROB.   APPEND.   P.    4.] 

Colonial  Trade  of  Enemy — ^Bule  op  War  op  1766.] — Neu- 
trals  are  not  at  liberty  to  engage  in  a  trade  with  the  colony  of  the 
enemy  in  time  of  war^  which  is  not  permitted  to  foreign  vessels 
in  time  of  peace.  A  Danish  vessel  was  taken  Jidy^  1798,  on  a 
voyage  from  a  colony  of  Spain  to  a  port  of  Europe,  not  being  a 
port  of  Great  Britain  nor  of  the  country  to  which  either  the  ship 
or  cargo  belonged.  Held,  as  the  voyage  was  not  protected  by  any 
relaxation  of  the  rule  derived  from  the  instructions  for  the  war, 
the  ship  and  cargo  were  liable  to  confiscation. 

A  Danish  vessel,  taken  July,  1798,  on  a  voyage  from  La  Gaayra 
to  Leghorn,  and  carrying  a  cargo  of  colonial  produce,  claimed  for 
merchants  of  Bremen.  From  the  discussion  of  this  case  may  be 
stated  most  of  the  topics  of  argument  applicable  to  the  general 
question. 

On  the  part  of  the  claimant,  it  was  contended  that  whatever 
authority  might  be  ascribed  to  the  decisions  in  the  war  in  1756, 
they  did  not  by  any  means  determine  the  question  now  before  the 
Court  They  were  cases  of  neutral  vessels  going  to  the  colonies  of 
France,  at  first  under  special  licenses  and  certificates  of  permis- 
sion from  the  government  of  France ;  which  rendered  them  liable 
to  be  considered  as  adopted  French  ships.  Though  the  same  course 
of  decisions  continued  during  that  war,  after  the  licenses  had 
been  laid  aside,  it  was  on  the  same  view  of  things  that  the  fact  of 
special  permission  was  equally  notorious ;  the  trade  itself  being  in 
direct  departure  from  the  restriction,  which  had  heretofore  invaria- 
bly excluded  all  foreign  vessels  from  the  colonial  trade  of  France. 
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It  was  therefore  a  rule,  not  laid  down  at  that  time  so  broadly  as  to 
comprehend  all  trade  with  the  colonies  of  the  enemies  generally, 
but  founded  on  the  special  fact  of  the  previous  restriction  of  the 
French  system.  From  this  circumstance  arose  a  material  distinc- 
tion in  favour  of  the  present  case.  No  such  restrictions  have  been 
shown  to  be  common  to  the  colonial  system  of  Spain.  On  the 
contrary,  in  that  same  war,  a  class  of  cases  were  uniformly  restored 
in  which  produce  brought  immediately  from  Monte  Christi  was 
proved  to  have  come  originaUy  from  the  Spanish  ports  of  St 
Domingo,  while  the  produce  taken  from  the  same  plac«  of  general 
deposit,  but  coming  originally  from  the  French  possessions,  was 
condemned.  So  long  ago  therefore  as  the  war  of  1756,  neutral 
traders  appear  not  to  have  been  precluded  from  purchasing  the 
produce  of  the  colonies  of  Spain  in  the  West  Indies.  In  the  same 
manner,  before  the  date  of  the  present  hostilities  with  Spain,  a 
direct  intercourse  had  been  permitted  to  English  vessels  and  ships 
of  other  nations.  The  fact,  therefore,  on  which  the  old  rule  is 
founded,  totally  fails.  A  material  difference  presents  itself  also  in 
respect  to  the  motives  under  which  the  rule  has  been  established. 
Originally,  the  pretension  to  exclude  aU  neutrals  was  uniformly 
applied  on  the  part  of  the  belligerent ;  by  which  the  effect  of  re- 
ducing such  settlements,  for  want  of  supplies,  became  a  profitable 
issue  of  war :  noWy  since  the  relaxations  have  conceded  to  neutral 
merchants  the  liberty  of  carrying  thither  cargoes  of  innoxious 
articles,  and  also  of  withdrawing  the  produce  of  the  colony  for  the 
purpose  of  carrying  it  to  their  own  ports — now,  to  restrict  them 
from  carrying  such  cargoes  directly  to  the  ports  of  other  neutral 
stateSf  becomes  a  rule,  apparently  capricious  in  its  operation,  and 
one  of  which  the  policy  is  not  so  evident  From  the  norUiem 
nations  of  Europe  no  apprehensions  are  to  be  entertained  of  a 
competition  injurious  to  the  commercial  interests  of  our  own 
country.  To  exclude  them  from  this  mode  of  traffic  in  the  produce 
of  the  enemy's  colonies,  is  to  throw  a  further  advantage  into  the 
hands  of  the  American  merchants,  who  can  with  greater  ease  im- 
port it  first  into  their  own  country,  and  then  send  it  on  by  re- 
exportation— a  course  of  trade  which  affords  no  means  of  detecting 
whether  such  re-exportation  is  in  fact  a  fair  transaction,  originating 
in  fresh  speculations  on  commodities  already  imported  and  become 
part  of  the  national  stock — or  whether  it  is  only  a  fraudulent 
mode  of  concealing  the  continuance  of  the  first  Hiegal  destination. 
Taking  the  present  case,  therefore,  to  be  entirely  beside  the 
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principle  of  those  precedents  of  1756,  and  free  from  any  mischief 
intended  to  be  guarded  against  by  that  train  of  decisions,  putting 
these  precedents  out  of  the  question — ^From  what  quarter  is  the 
law  of  condemnation  to  be  derived  ?  In  the  American  war  no 
obstruction  was  given  to  a  free  trade  with  the  colonies  of  Spain, 
The  instructions  which  have  issued  during  this  present  war  con- 
tain no  such  rule ;  in  those  of  1793  and  1794  the  Spanish  colo- 
nies were  not  mentioned ;  those  of  1798  are  scarcely  applicable  to 
this  transaction  in  point  of  time,  but  even  they  prescribe  no  rule 
of  condemnation  to  the  Court.  They  direct  only  "  the  bringing 
in,"  leaving  it  to  the  Court  to  apply  the  rule  of  decision  that 
should  be  fairly  deducible  from  the  law  of  nations.  No  such  rule 
has  ever  yet  been  applied  to  trade  with  the  colonies  of  Spain.  If 
it  were  deemed  fit  and  proper  to  establish  such  a  rule,  it  is  equi- 
table at  least  that  there  should  be  some  notification  before  it  can  be 
enforced  to  the  confiscation  of  valuable  property,  which  neutral 
merchants  may  reasonably  think  themselves  at  liberty  to  employ 
in  a  trade  not  pronounced  illegal,  either  by  public  declaration  or 
by  the  antecedent  practice  of  this  Court. 

On  the  part  of  the  captors. — The  question  in  this  case  is,  whether 
ship  and  cargo  were  engaged  in  a  lawful  trade,  being  taken  on  a 
voyage  from  the  colony  of  Spain  to  a  port  in  Europe,  not  being  a 
port  of  this  kingdom  nor  of  the  country  to, which  either  ship  or 
cargo  belongs  ?  If  that  cannot  be  maintained,  the  penalty  of  con- 
fiscation will  follow,  not  from  any  particular  instruction,  but  under 
the  gaieral  law  of  nations ;  which,  when  it  has  distinguished  what 
is  an  unlawful  trade  in  time  of  war,  inflicts  the  penalty  of  confis- 
cation, as  the  sanction  by  which  alone  the  principles  of  that  species 
of  law  are  to  be  enforced.  If  it  were  by  the  instructions  alone 
that  this  question  was  to  be  decided,  there  might  be  some  ground 
for  demanding  from  whence  the  penalty  of  confiscation  is  derived ; 
since  they  make  no  mention  of  it.  The  important  fact  however 
is,  that  the  instructions  do  not  constitute  the  law ;  they  have  none 
of  the  characteristics  that  would  accompany  them  if  they  had  been 
so  intended;  they  neither  specify  the  punishment  nor  describe  the 
several  situations  to  which  the  penalty  of  confiscation  bas  been 
already  applied ;  they  contain  nothing  relative  to  a  trade  to  the 
colonies,  which  has,  however,  both  in  this  Court  and  in  the  Court 
of  Admiralty,  been  considered  as  falling  equally  within  the  penalty 
of  the  law.  (2  C.  Rob.  208.)  The  instructions  are  not  circulated 
to  foreign  states  by  general  notification,  nor  were  delivered  to  our 
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own  cruisers ;  they  are,  therefore,  manifestly  deficient  in  the  es- 
sential qualities  of  a  law,  and  are  to  be  taken  only  as  so  many 
declarations  of  the  degree  in  which  the  executive  government  is, 
from  time  to  time,  disposed  to  remit  some  part  of  the  full  right 
accruing  under  the  general  principle  of  law.  To  what  then  can 
the  Court  look  for  its  authority  on  this  subject  better  than  to  the 
decisions  of  this  Board  on  the  very  same  question  presenting 
itself  in  the  year  1756  ?  At  that  period  there  were  no  instruc- 
tions in  which  the  principle  was  laid  down ;  yet  then  the  Court 
did  not  hesitate  to  come  to  a  conclusion  on  the  illegality  of  such  a 
trade. 

The  general  rule  that  neutrals  cannot  legally  trade  to  the 
colonies  of  belligerents,  is  indeed  deducible  from  the  most  clear 
and  admitted  principles  of  the  law  of  nations ;  a  belligerent  has  a 
right,  so  far  as  his  enemy  only  is  concerned,  to  distress,  and  even 
to  annihilate  the  commerce  of  the  enemy.  That  right  is,  however, 
restricted  by  another  belonging  to  neutral  nations,  viz.  the  right 
to  carry  on  their  accustomed  trade.  But  the  colonial  trade  being 
a  branch  of  commerce  from  which  neutrals  are  excluded  in  time  of 
peace,  they  can  suffer  no  injury  by  not  being  allowed  to  engage  in 
it  during  hostilities.  On  the  contrary,  it  is  their  known  duty  to 
abstain  from  such  a  trade ;  inasmuch  as  it  is  an  obvious  and  un- 
doubted principle  of  general  law  that  neutrals  are  not  to  interpose 
in  war,  so  as  to  afford  to  one  enemy  a  manifest  aid  or  relief  from 
the  pressure  of  his  adversary — hostem  ?u>8ti  imminenti  eripere. 
This  is  as  an  admitted  principle  in  respect  to  its  intrinsic  fitness 
and  propriety,  whatever  difference  of  opinion  may  sometime  arise, 
as  to  the  particular  circumstances  which  are  necessary  to  warrant 
the  application  of  it.  In  many  instances  indeed,  it  may  be  difficult 
to  discriminate  between  the  trade  assumed  by  neutrals  in  conu- 
quence  of  war y  and  the  ordinary  state  of  their  commerce.  But  the 
universal  principle  of  restriction  on  which  the  colonial  system  of 
Europe  is  built,  puts  the  question  of  fact  on  this  point  beyond  all 
doubt 

The  principle  of  monopoly  ^  is  as  evident  and  notorious  as  the 
existence  of  the  colonies  themselves.  If,  under  this  system, 
neutrals  are,  vdthout  injustice  and  without  complaint  on  their 
part,  rigorously  excluded  in  time  of  peace,  on  what  ground  can 

'  Since  the  timo  when  this  judgment      of  the  colonies  has  to  a  great  extent  been 
was  delivered,  the  monopoly  in  the  trade      abolished  by  most  European  nations. 
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they  claim  to  be  admitted  in  time  of  war,  merely  in  consequence 
of  the  distress  felt  or  apprehended  from  the  arms  of  the  adversary? 
The  produce  of  the  colonies  is  become  a  most  important  article  of 
national  resource  to  nations  possessing  such  establishments.  The 
supply  to  be  afforded  to  the  colonies  is  also  essential  to  their  pre- 
servation. The  interruption  of  this  intercourse  operates  to  destroy 
these  resources,  as  well  as  to  compel  the  surrender  of  these  pos- 
sessions, in  which  it  is  that  maritime  states  are  most  vulnerable. 
Out  of  this  distinguishing  and  peculiar  character  of  the  colonial 
trade,  the  general  principle  has  grown,  that  neutrals  are  not  at 
liberty  to  interpose  in  it  in  time  of  war.  But,  it  is  said,  "  there 
have  been  relaxationSy  and  it  is  therefore  not  to  be  inferred  that 
the  old  system  would  be  again  resumed  without  notice  and  public 
declaration."  On  the  contrary,  the  old  rule  is  to  be  taken  as  the 
standing  principle,  from  which  no  relaxations  are  to  be  presumed 
or  extended,  beyond  the  fair  meaning  of  the  terms  in  which  they 
are  conveyed.  The  relaxation  as  to  France,  during  the  American 
war,  stood  upon  the  peculiar  ground  of  an  asserted  change  of 
system,  which  proved  afterwards  to  be  but  a  fallacious  and  tem- 
porary expedient.^  As  to  the  Spanish  colonies  in  that  war,  Spain 
was  scarcely  engaged  in  that  war  long  enough  to  bring  them  under 
consideration.  In  the  present  war,  instructions  have  issued  im- 
parting a  measured  relaxation  of  the  principle,  as  far  as  particular 
considerations  seemed  to  require.  Since  none  of  these  extend  to 
the  permission  of  a  trade  like  the  present,  the  consequence  will 
be,  that  this  transaction,  deriving  no  protection  from  any  of  the 
instructions,  falls  back  into  the  general  law,  and  is  by  that  subject 
to  condemnation. 

Lord  Chancellor  Loughborough*  delivered  the  judgment  of 
the  Court  to  the  following  effect : — The  question  in  this  case  has 
been  accurately  stated  to  be,  whether  the  ship  and  cargo  were 
taken  in  a  lawful  trader  going  from  a  colony  of  Spain  to  a  port  of 
Ewrope^  not  being  a  port  of  this  kingdoniy  nor  of  the  country  to 
which  either  the  ship  or  cargo  belongs  ?     In  the  course  of  the  dis- 

^  In  the  same  manner,  after  the  termi-  tendant  of  Louisiana  to  the  American 

nation  of  the  late  war,  so  early  as  the  States,  16th  October,  1782  :— "As  long 

2l8t  December,  1801,  public  notice  was  as  it  was  necessary  to  tolerate  the  com- 

given  at  the  HavanuflJi,  and  circulated  merce  of  neutrals,  which  is  now  abolish^ 

in  the  American  papers,  "That  neutral  ed."    Polit.  Regist.  vol.  ii.  p.  34. 

traders  would  no  longer  be  admitted  into  '  Afterwards  Earl  of  Roeslyn. 
that  port."    See  also  a  letter  of  the  In* 
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cussion,  8ome  observations  have  been  thrown  out  upon  the  policy 
of  applying  any  restriction  to  such  a  trade ;  bat  the  question  for 
this  Court  to  consider  is,  not  whether  the  Executive  Govemtnent 
has  done  wisely  in  restraining  the  relaxations  within  certain  limits, 
but  whether,  by  the  law  of  nations,  this  ship  and  cargo,  not  falling 
within  the  reach  of  these  relaxations,  are  liable  to  confiscation. 
It  has  been  disputed  also,  "  whether,  by  the  colonial  system  of 
Spain,  a  foreign  merchant  might  not  have  been  permitted  to  en- 
gage in  such  a  trade  in  time  of  peace  ?  "  On  this  fact  the  Court 
is  disposed  to  hold  it  to  be  notorious,  that  such  a  trade  wonld  not 
have  been  allowed.  It  was  the  duty  of  those  proposing  to  derive 
any  benefit  from  such  a  permission  to  have  proved  it  to  have 
existed ;  that  not  having  been  done,  the  Court  thinks  itself  justi- 
fied in  holding  as  a  notorious  fact,  that  such  a  trade  in  time  of 
peace  would  not  have  been  permitted.  The  question  is,  then, 
whether  property  taken  in  such  a  voyage  is  liable  to  confiscation  ? 
It  has  been  repeatedly  determined  at  this  Board,  ihat  nevtraU  are 
not  at  liberty  to  engage  in  a  trade  with  the  colony  of  the  aiemy,  in 
time  of  war,  which  is  not  permitted  to  foreign  vessels  in  time  of 
peace.  Although  the  instructions  of  1793  could  not  be  said  to 
make  property  so  engaged  liable  to  confiscation,  if  it  were  not  so 
by  the  general  law,  it  will  not  be  too  much  to  attribute  to  those 
instructions  to  say,  that  they  are  to  be  taken  as  proof  that  the 
government  of  this  country  understood  such  to  be  the  law  of 
nations  at  the  time  when  those  instructions  issued.  From  the 
conduct  of  France,  also,  in  opening  the  ports  of  her  colonies  a 
short  time  previous  to  the  breaking  out  of  the  American  war,  for 
the  purpose  of  avoiding  the  application  of  this  principle,  it  is 
manifest  that  the  principle  itself  was  thoroughly  understood  by 
that  government  to  be  agreeable  to  the  law  of  nations. 

Taking  the  rule,  then,  to  proceed  from  a  known  principle  of 
public  law,  the  question  will  be,  whether  there  have  been  any  such 
relaxations  of  the  general  rule  as  will  embrace  the  circumstances 
of  this  case.  To  the  practice  of  the  last  war  it  is  needless  to 
advert,  since  that  rested  solely  on  the  peculiar  circumstances, 
which  have  been  before  hinted  at,  in  the  conduct  of  France.  If 
any  protection  can  be  derived  from  the  instructions  of  the  present 
war,  it  must  be  from  those  of  1794  or  of  1798.  If  neither  of 
these  can  be  said  to  apply,  the  consequence  will  be  that  the  case, 
falling  imder  the  general  rule,  will  be  liable  to  confiscation. 

By  the  instructions  of  1794,  it  is  not  easy  to  conceive  how  any 
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protection  can  be  afforded  to  this  cargo.    It  has  indeed  been  urged, 
in  way  of  argument,  that  the  colonies  of  Spain  are  not  mentioned 
in  those  instructions.     On  that  circumstance  it  is  observable  as  far 
as  it  can  be  thought  to  operate  favourably  for  the  present  case,  that 
it  was  at  least  obvious  to  expect  that  the  same  principle  which  was 
applied  to  the  colonies  of  France,  would  also  be  applied  to  other 
countries  becoming  enemies,  and  holding  colonies  and  settlements 
of  a  similar  nature.    Without  dwelling,  however,  on  that  argument, 
it  is  more  important  to  observe,  that  it  is  not  the  instructions 
which  impose  the  penalty  of  confiscation, — they  only  direct  cruisers 
to  bring  in  ''  for  legal  adjudication ; "  and  then  the  question  arises, 
Whether,  under  the  Imw  of  nations,  the  penalty  of  confiscation  does 
not  attach?     If  the  instructions  of  1794  do  not  protect  property 
taken  in  such  a  course  of  a  trade;  if  those  of  1798  are  to  be  re- 
ferred to,  they  expressly  direct  "  the  bringing  in  of  ships  coming 
with  the  produce  of  any  colonies  or  settlement  of  France,  Spain,  or 
the  United  Provinces,  to  any  port  of  Europe,  not  being  a  port  of 
this  kingdom,  nor  a  port  to  which  the  ship  belongs."     This  is 
the  case  of  a  Danish  ship  going  from  La  Guyara  to  Leghorn  with 
a  cargo,  the  produce  of  the  Spanish  settlement,  and  claimed  for 
merchants  of  Bremen.    It  is,  therefore,  a  case  not  included  in  the 
relaxations  of  either  of  these  instructions,  but  falling  under  the 
general  law.    It  has  already  been  pronounced  to  be  the  opinion  of 
this  Court,  that,  by  the  general  law  of  nations,  it  is  not  competent 
in  neutrals  to  assume,  in  time  of  war,  a  trade  with  the  colony  of  the 
enemy,  which  was  not  permitted  in  time  of  peace ;  and,  under  this 
general  position,  the  Court  is  of  opinion  that  this  ship  ^  and  cargo 

^  On  thifl  part  of  the  jadgment,  it  is  to  Emden,  it  was  not  precisely  a  judgment 

be  observed  that  the  terms  apply  as  well  on  a  ship  going  singly  from  a  neutraZ 

to  the  ship  as  to  the  cargo;  and  in  the  coimiry  to  the  colonies  of  the  enemy,    Ow- 

printed  case  of  the  appellant,  the  ship  ing  to  these  circumstances  in  The  Nancy, 

was  by  mistake  represented  a»«w«iem7i^,  Benjamin,  December  19,  1803,  an  Ame- 

and  as  forming  part  of  the  appeal.    In  rican  ship  going  from    La  Guyara   to 

the  sentence  of  the  Court  below,  however,  Hambuig,  it  was  for  some  time  disputed 

the  ship  was  restored,  and  there  does  not  whether  the  Court  had,  in  any  precedent, 

appear  to  have  been  any  appeal  from  that  pronounced  the  penalty  of  confiscation  on 

part  of  the  sentence  on  the  part  of  the  the  ship  in  such  a  voyage,  or  whether 

captor.      So  in  the  case  of  The  Jonge,  the  favourable  distinction  admitted  by 

Thomas,  Lords,  November,^  1801,  8  C.  the  Court  of  Admiralty  in  The  Minerva, 

Rob.  238,  n.,  although  the  terms  of  the  3  C.  Rob.  Adm.  Rep.  232,  was  not  to  be 

Court  were  general,  attaching  as  well  on  applied.    The  Court  was  strongly  im- 

the  ship  as  on  the  cargo,  yet  that' voyage  pressed  with  a  notion  that  the  penalty 

having  been  of  ambiguous  origin,  com-  had  been  enforced,  holding  it  clearly  to 

mencing  at  Amsterdam,  but  touching  at  be  within  the  same  principle.     In  ad- 

3  II  2 
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are  liable  to  confiscation.  Qn  the  authority  of  this  decision  several 
cases  *  were  determined  of  similar  voyages,  subsequent  to  the  in- 
structions of  1793.  At  the  same  time,  a  class  of  causes  was  re- 
served for  further  argument,  in  which  the  whole  transaction  had 
taken  place  prior  to  the  issuing  of  the  instructions  of  Nov.  1793. 
In  the  case  of  The  Charlottey  Coffin^  an  American  vessel,  taken  on 
a  voyage  firom  Cayenne  to  Bordeaux,  October,  1793,  the  matter 
came  again  under  discussion.  On  the  part  of  the  claimants,  it  was 
argued  that  however  sound  the  principle  might  be  of  not  permitting 
neutrals  in  time  of  war  to  engage  in  any  trade  with  the  colonies  of 
the  enemy  which  was  not  permitted  in  time  of  peace,  it  was  not  so 
obvious  and  known  in  practice  as  to  fix  on  neutral  merchants  an 
obligation  of  presuming  ''that  it  would  necessarily  be  re-established 
at  the  commencement  of  this  war,*'  in  opposition  to  the  intermediate 
practice  that  had  prevailed.  Vessels  engaging  in  such  a  trade,  prior 
to  any  declaration  of  the  belligerents,  stood  on  a  much  more 
favourable  footing  than  those  so  employed  after  the  instructions  of 
1793,  since  those  instructions  contained  an  admonition  to  neutral, 
merchants  to  abstain  from  such  a  trade  as  was  then  marked  out 
as  a  just  cause  of  seizure  at  least.  On  this  distinction  it  was  con- 
tended that,  considering  the  changeable  ground  on  which  the  prin- 
ciple was  first  established  in  1756,  and  the  apparent  abandonment 
of  it  during  the  last  war,  there  was  enough  to  entitie  the  claimant 
to  the  benefit  of  a  justifiable  ignorance,  to  protect  this  property 
from  confiscation. 

On  the  other  side  it  was  contended,  by  arguments  which  have 
been  consolidated  in  the  argument  of  the  preceding  case,  that  the 
principle  was  sufficientiy  obvious,  as  a  principle  of  public  law, 
without  any  instructions ;  that  relaxations  were  to  be  confined  to 
the  circumstances  of  the  war  that  had  given  rise  to  them,  and  that 
neutrals  were  not  to  presume  they  would  be  continued.  On  the 
29th  March,  1803,  the  Court  of  Appeal  pronounced  the  ship  and 
cargo  subject  to  condemnation :  by  the  same  judgment  also  were 
condemned  The  Jerusha,  CHles,  and  The  Betsey,  Kinsman, — cases 
under  similar  ciiccumstances  as  to  the  time  of  capture,  and  reserved 
on  the  same  question. 

▼erting  to  otber  cases  (Volant,  Besso^n,  cordingly  understood  to  extend  to  the 

December,  1801)  determined  after  The  ship  as  well  as  the  cargo. 

Whilelmina  on  the  anthoritj  of  that  case,  '  Volant,  Bessom,  and  other  cases,  De- 

it  appeared  that  in  several  the  ship  had  cember,  1801. 
been  condemned.    The  principle  was  ac- 
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By  these  decisionSy  the  illegality  of  voyages  from  the  colonies  of 
the  enemy  to  neutral  ports  in  Europe,  not  being  the  ports  of  the 
proprietors  of  the  ship  or  cargo  nor  a  port  of  this  kingdom,  is  fully 
established. 

On  the  same  principle  in  The  Lucy,  Olover,  18th  May,  1802,  a 
Swedish  ship  and  cargo,  taken  1 799  on  a  voyage  from  a  French 
colony  to  a  port  of  America^  was  pronounced  subject  to  condemna- 
tion. In  this  case  a  reference  had  been  made  to  the  case  of  The 
Sally y  Hess,  and  The  Hector,  Smith,  American  ships,  taken  on  a 
voyage  from  a  French  colony  in  the  West  Indies  (St.  Domingo)  to 
the  neutral  island  of  St.  Thomas,  and  restored. 

Judgment  was  pronounced  by  the  Master  of  the  Rolls  (Sir 
William  Grant)  to  the  following  effect : — la  The  Sally,  Hess,^  the 
Court  thought  they  were  going  further  than  they  should  have  been 
disposed  to  go  if  it  had  not  been  for  the  authority  of  The  Hector, 
Smith  (6th  July,  1800).  Now  we  are  required  to  go  further.  In 
neither  of  those  cases  was  the  produce  of  the  colonies  carried  out 
of  the  West  Indies.  If  an  American  vessel  would  not  be  permitted 
to  trade  from  St.  Domingo  to  Sweden,  there  can  be  no  reason  why 
the  same  rule  should  not  be  applied  to  a  Swedish  vessel  trading 
between  the  colony  of  the  enemy  and  America. — Condemned. 


*  In  The  Sally,  Hess  (Lords,  December 
10,  1801),  an  American  ship  taken  on  a 
Toyage  from  St.  Domingo  to  St.  Thomas 
in  1794,  it  had  been  contended  that  it 
was  not  a  case  within  the  instructions  of 
1794,  by  which  the  former  and  more  ez- 
tensiye  prohibition  in  the  instruction  of 
1793  had  been  revoked,  before  the  com- 
mencement of  this  transaction ;  that  the 
instructions  of  1794  directed  only  the 
bringing-in  "of  ships  bound  to  Europe;" 
that  the  produce  in  this  instance  was  not 
carried  out  of  the  West  Indies ;  and  that 
there  had  been  a  similar  case  in  1800, 
The  Hector,  Smith,  taken  on  a  voyage 
from  a  French  colony  to  St  Thomas,  in 
which  the  Court  had  decreed  restitution. 

On  the  part  of  the  captor  it  was  con- 
tended, in  conformity  to  the  general 
argument,  that  no  instructions  were  ne- 
cessary to  establish  the  illegality  of  a 
trade  like  the  present,  not  permitted  in 
time  of  peace;  that  if  such  a  distinction 


as  was  here  advanced  could  be  allowed, 
it  would  tend  to  establish  a  dep6t  in  the 
neutral  island  of  St.  Thomas  or  St.  Croix, 
from  whence  a  trade  might  be  carried  on 
to  any  part  of  the  world,  entirely  frus- 
trating the  restraints  that  had  been  pro- 
nounced still  to  attach  on  a  trade  with 
the  colonies  of  the  enemy. 

The  judgment  of  the  Court  was  pro- 
nounced by  the  Master  of  the  Bolls  to 
the  following  effect :  —It  appears  that  in 
TJie  Hector,  Smith,  taken  on  a  voyage 
similar  to  that  in  the  present  case,  from  a 
French  colony  to  St  Thomas,  restitution 
took  place  ;  and  in  other  cases  it  has 
been  the  intimation  of  persons  composing 
this  Board,  that  such  a  voyage  was  not 
illegal.  Under  these  precedents,  the 
Court  is  disposed  to  think  there  must  be 
restitution,  whatever  might  be  our  own 
opinion,  if  the  question  were  rca  integra 
before  us. 


Digitized  by 


Google 


838 


ITHE   IMMANUEL. 


"  On  the  illegality  of  the  trade  of 
a  neutral  between  the  colony  and 
the  parent  state  of  the  enemy," 
writes  Sir  G,  Robmsan^  "  a  solemn 
decision  has  been  pronounced  in 
the  Court  of  Admiralty  in  the  case 
of  The  Immanuel  In  that  case 
the  Judge  entered  much  at  lengtli 
into  the  nature  of  colonial  esta- 
blishments, and  adverted  to  the 
prohibition  intimated  in  the  first 
instructions  of  1793  as  the  rule  to 
be  applied  in  all  cases  which  did 
not  fall  within  the  reach  of  any 
relaxation.  In  that  case  a  cargo 
taken  in  at  Bordeaux  to  be  car- 
ried to  St.  Domingo,  as  asserted, 
on  the  actual  account  and  risk  of 
neutral  merchants,  was  condemned 
on  the  question  of  law.  ...  In 
the  Tarie£y  of  cases  transmitted 
to  the  Court  of  Appeal  from  the 
Courts  of  Vice-Admiralty,  ot?ier 
questions  have  arisen  which  have 
carried  the  discussion  of  this  sub- 
ject considerably  further.  The 
leading  judgment  that  has  been 
delivered  on  these  questions  in  the 
Court  of  Appeal,  was  in  the  case 
of  The  WhUelmina,  Oiior  See 
4  C.  Rob.  App.  A.  p.  3. 

Although  in  discussing  the  ques- 
tions in  the  principal  cases,  it  was 
fully  admitted  that  neutrals  with 
the  exception  of  being  excluded 
fh)m  trade  to  blockaded  places, 
and  in  contraband  of  war,  and 
being  liable  to  visitation  and  search, 
have  a  right  to  carry  on  their  ac- 
customed trade,  it  is  laid  down  as 
a  rule  forming  part  of  the  general 
law  of  nations,  "  that  neutrals  are 
not  at  liberty  to  engage  in  a  trade 
tvifh  a  colony  of  the  enemy  in  time 


of  tear f  which  was  notpermilted  to 
foreign  vessels  in  time  of  peace" 

This  rule  is  usuaUy  termed  "  the 
rule  of  the  war  of  1756  ;"  "be- 
cause," says  a  learned  author,  "in 
the  war  of  1756,  commonly  called 
the  Seven  Tears*  War,  the  French, 
finding  themselves  worsted  at  sea, 
and  unable  from  our  maritime  su- 
periority to  carry  on  their  colonial 
trade  themselves,  repealed  their 
old  exclusive  laws  which  restricted 
foreigners  from  prosecuting  the 
trade  between  France  and  the 
French  colonies,  and  opened  this 
trade  to  the  ships  of  the  neutral 
powers.  But  Great  Britain  denied 
that  neutrals  could  have  any  right 
to  enter  upon  such  a  traffic,  whidi 
was  a  direct  intCTference  with  her 
maritime  rights,  as  it  might  enable 
colonies  to  hold  out  that  would 
otherwise  fall  into  her  power ;  and 
might  enable  France  to  withdraw 
seamen  from  her  merchant  service 
to  man  her  fleet,  who  would  other- 
wise have  been  obliged  to  foe  en- 
gaged in  the  colonial  trade,  or 
France  would  have  risked  the  sur- 
render of  her  colonies."  Man- 
ning's Law  of  Nations,  196. 

Notwithstanding  its  nan^  the 
rule  appears  to  have  been  in 
operation  previous  to  the  year 
1756.    2  Eeddie,  446. 

The  true  foundation  for  the  rule 
appears  in  effect  to  be,  that  a  neu- 
tral, by  carrying  on  a  trade  between 
the  colony  and  mother  country  in 
time  of  war  from  which  he  was 
excluded  in  time  of  peace,  shows 
conclusively  that  he  is  trading  not 
merely  tvith  but  for  the  enemy, 
and  therefore  comes  within  the 
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ordinary  rule  which  subjects  the 
property  of  the  enemy  to  seizure 
and  confiscation.  And  where  neu- 
trals are  so  treated,  it  is  not  by 
the  interference  of  the  belligerent 
with  their  trade,  but  with  that  of 
the  enemy.  Hence  it  has  been 
laid  down  by  Sir  Wm.  Scott  that 
the  trade  between  the  colony  and 
the  mother-country  in  Europe, 
being  opened  by  the  enemy  for  his 
own  relief  under  the  pressure  of 
war,  cannot  innocently  be  under- 
taken by  a  neutral,  nor  without 
the  hazard  of  rendering  him  liable 
to  be  considered  as  giving  imme- 
diate aid  and  adherence  to  that 
belligerent  to  the  unjust  disad- 
vantage of  his  adrersary.  See  The 
Nancy,  Joy, 3 C.^h.S2,  S3;  The 
Anne,  Lord,  ib.  91,  n. 

jSuch  a  commerce  will  receive 
aggravation  by  an  attempt  to  carry 
it  on  fraudulently,  as  under  a  mask 
of  &l8e  papers  showing  a  false 
destination  {The  Nancy,  Joy,  3  C. 
Bob.  82, 83),  and  where  it  is  carried 
on  under  concealment  uid  with 
tbe  aggravation  of  fraud,  the  party 
concerned  clearly  at  once  subjects 
himself  to  be  considered  as  an 
enemy  in  all  the  consequences  of 
that  transaction  {The  Phctnix, 
Susmi,  3  C.  Eob.  186-191 ;  and  see 
The  Star,  ib.  p.  193,  n.) ;  and  it 
has  been  held  that  although  it 
appears  in  evidence  in  the  clearest 
manner  that  the  cargo  of  a  ship 
is  neutral  property,  still  if  it  be 
proved  that  the  ship  is  going  from 
the  mother-country  of  the  enemy 
to  their  colony  under  fiidse  papers 
and  a  fisdse  mask,  and  coming  back 
again  to  the  mother-country,  she 


would  be  subject  to  confiscation. 
The  Calypso,  Speck,  2  C.  Eob.  161. 

The  same  principles  have  been 
held  equally  applicable  in  the  case 
of  a  neutral  going  in  a  direct 
voyage  from  the  mother-country 
of  one  enemy  to  the  colony  of 
another  enemy  allied  in  the  war. 
The  Rose,  Young,  2  C.  Eob.  206. 
So  likewise  if  a  neutral  carri^  on 
a  trade  between  the  settlement  of 
one  enemy  and  the  colonial  posses* 
sion  of  an  allied  enemy.  The  New 
Advetiture,  4  C.  Eob.  App.  A.  p.  4. 
inLord«,  Nov.  26, 1801 ;  OxoM,  ib. 
Lords,  11  March,  1802;  The 
Minertfo,  Andaulle,  3  C.  Eob.  229. 

Where  the  original  destination 
of  a  neutral  vessel  from  a  colony 
of  the  enemy  to  the  mother-coun- 
try has  been  diverted  only  in  con- 
sequence oi  2k  vis  major,  which  it 
was  unable  to  resist,  it  will  not  be 
considered  as  a  defeasance  of  the 
original  illegality,  any  more  than 
if  the  diversion  had  been  occa- 
sioned by  the  temporary  fury  of  the 
elements.  For  in  both  cases  the 
original  movement  of  the  vessel 
must  be  considered ;  to  which  it 
must  be  presumed  she  would  again 
immediately  recur  as  soon  as  an  op- 
portunity presented  itself.  Thus 
in  The  Minerva,  Andaulle,  3  0. 
Eob.  229  (March  20,  1801),  a 
neutral  ship  on  a  voyage  from 
Languera,  a  Spanish  settlement,  to 
Coruima,  was  taken  by  the  French, 
and  afterwards  retaken  by  a  Bri-* 
tish  cruiser  while  on  her  voyage  to 
a  French  port.  It  was  held  that 
such  compulsory  diversion  did  not 
defeat  the  illegality  of  the  original 
voyage,  and  that  whether  the  des- 
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tination  was  to  a  Spanish  or  a 
French  port  it  was  immaterial. 
•*An  aUusion,**  said  Sir  WUliam 
Sc4>U  in  his  judgment,  ^^has  been 
made  to  the  case  of  The  Imina, 
Bauman  Vroom  (3  C.  Eob.  167X 
in  which  the  Court  allowed  to  a 
party  the  fhU  benefit  of  a  devia- 
tion voluntarily  made  by  the  mas- 
ter upon  reoeiying  information  in 
the  course  of  his  voyage  that  Am- 
sterdam was  in  a  state  of  block- 
ade. There  it  was  deemed  not  un- 
reasonable to  allow  the  act  of  the 
master  in  changing  his  oourse  a 
favourable  operation  respecting  the 
cargo ;  considering  that  it  was 
taken  in  a  voyage  no  longer  in  the 
act  of  being  prosecuted  towards 
the  enemy's  country  according  to 
the  intention  of  him  to  whom  it 
had  been  confided.  The  Court 
presumed  favourably  that  the  own- 
ers would  have  approved  of  this 
deviation.  But  it  would  be  going 
a  great  deal  Airther  to  say  that  the 
act  of  foreign  necessity,  to  which 
this  vessel  and  cargo  were  giving 
a  temporary  submission,  no  longer 
than  whilst  they  were  compelled  so 
to  do,  was  to  be  considered  as  a 
total  discontinuance  and  abandon- 
ment of  the  intended  voyage  on 
the  part  of  the  owners.  The  voy- 
age of  the  ship  and  cargo  when 
left  to  their  own  discretion  would 
have  continued  the  same,  and  must 
therefore  be  considered  to  be  still 
existing  m  law^  though  controlled 
in  fact  by  that  overbearing  neces- 
sity for  the  moment.  But  even 
giving  the  Owners  the  benefit  of  a 
deviation  compelled  by  the  superior 
force  of  a  party  who  stood  in  no 


relation  of  privity  to  them ;  yet 
this  deviation  being  to  a  French 
port,  it  would  be  a  voyage  from  the 
colony  of  an  enemy  to  the  mother- 
country  of  an  allied  enemy;  which 
I  have  before  held  is  attended  with 
undistinguishable  consequences  as 
to  the  cargo." 

If  during  peace  other  nati<»8 
were  allowed  to  trade  with  the  co- 
lonies of  a  belligerent,  they  would 
still  be  entitled  to  carry  on  their 
accustomed  trade  in  time  of  war. 
The  JulianOy  Carstms^  4  C.  Eob. 
328. 

With  regard  to  the  mode  in 
which  the  general  international 
law  upon  this  subject  has  been 
in  some  instances  either  wholly 
waived  or  partially  relaxed,  a  very 
useM  account  is  given  in  a  note 
by  Sir  C.  Robmsm.  "  During  the 
war,"  he  observes,  "  between  Eng- 
land and  America  and  the  several 
powers  of  Europe  that  interfered 
to  foment  those  differences^  the 
principle  was  altogether  intermit- 
ted, and  on  the  ground  that  France 
had  professed,  a  short  time  hrfon 
the  commencement  of  hostilities, 
to  have  altogether  abandoned  the 
principle  of  monopoly,  and  meant, 
as  a  permanent  reguiationy  to  ad- 
mit neutral  merchants  to  trade 
with  the  French  colonies  in  the 
West  Indies.  The  event  proved  the 
flEdsehood  of  that  representatioo ; 
but  for  a  time  the  effect  was  the 
same.  The  Court  of  Admiralty  of 
this  country  did  not,  during  that 
war,  apply  the  principle,  ot  int»- 
rupt  the  intercourse  of  neutral 
vessels  in  that  branch  of  com- 
merce more  than  any  other* 
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8oon  after  the  commencement 
of  the  war  of  November  6,  1793, 
the  first  set  of  instructions  that 
issued  were  framed,  not  on  the  ex- 
ception of  the  American  waj,  but 
on  the  antecedent  practice ;  and 
directed  cruisers  "  to  bring  in  for 
lawM  adjudication  all  yessels 
laden  with  goods  the  produce  of 
any  colony  of  Prance,  or  carrying 
provisions  or  supplies  for  the  use 
of  any  such  colony."  The  relaxa- 
tions that  have  since  been  adopted 
have  originated  chiefly  in  the 
change  that  has  taken  place  in  the 
trade  of  that  part  of  the  world 
since  the  establishment  of  an  in- 
dependent goyemment  on  the  con- 
tinent of  America.  Inconsequence 
of  that  event,  American  vessels 
had  been  admitted  to  trade  in  some 
articles  and  on  certain  conditions 
with  the  colonies  both  of  this 
country  and  of  France.  Such  a 
permission  had  become  a  part  of 
the  general  commercial  arrange- 
ments, as  the  ordinary  state  of 
their  trade  in  time  of  peace.  The 
commerce  of  America  was  there- 
fore abridged  by  the  foregoing  in- 
etrvciionsy  and  debarred  of  the 
right  generally  ascribed  to  neu- 
trals in  time  of  war,  that  it  may 
be  continued,  with  particular  excep- 
tions, on  the  basis  of  its  ordinary 
establishment.  In  consequence  of 
representations  made  by  the  Ameri- 
can government  to  this  effect,  new 
instructions  to  our  cruisers  were 
issued,  January  8, 1794,  apparently 
designed  to  exempt  American  ships 
trading  between  their  own  country 
and  the  colonies  of  France.  The 
directions  were  *'to  bring  in  all 


vessels  laden  with  goods  the  pro.* 
duce  of  the  French  West  India 
Islands,  and  coming  directly  from 
any  port  of  the  said  islands  to  any 
port  in  Europe." 

In  consequence  of  this  relaxa- 
tion of  the  general  principle  in 
favour  of  American  vessels,  a  si- 
milar liberty  of  resorting  to  the 
colonial  market  for  the  supply  of 
their  own  consumption  was  con- 
ceded to  the  neutral  states  of 
Europe.  To  this  effect,  a  third  set 
of  public  instructions  issued,  Jan- 
uary 25th,  1798,  which,  after  re- 
citing as  the  special  cause  of  fur- 
ther alteration,  "the  present  state 
of  the  commerce  of  this  country,  as 
well  as  that  of  neutral  countries," 
direct  cruisers  "to  bring  in  all 
vessels  coming  with  cargoes  the 
produce  of  any  island  or  settlement 
of  France,  Spain,  or  Holland,  and 
coming  directly  from  any  port  of 
the  said  islands  or  settlements  to 
any  port  of  Europe  not  being  a 
port  of  this  kingdom,  nor  a  port 
of  the  country  to  which  such  ships, 
being  neutral  ships,  belonged." 

Neutral  vessels  were,  by  this  re- 
laxation, allowed  to  carry  on  a  di- 
rect commerce  between  the  colony  of 
the  enemy  and  their  own  country : 
a  concession  rendered  more  reason- 
able by  the  events  of  the  war, 
which,  by  annihilating  the  trade 
of  France,  Spain,  and  Holland, 
had  entirely  deprived  the  States  of 
Europe  of  the  opportunity  of  sup- 
plying themselves  with  the  articles 
of  colonial  produce  in  those  mar- 
kets.   4  C.  Rob.  App.  A.  p.  2. 

Various  decisions  which  are 
mentioned  in  the  principal  case 
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of  Th$  WhiUmma,  OUo  (ante,  p. 
829X  determined  the  illegalitj  of 
the  Yoyages  of  neatrals  from  the 
colonies  of  the  enemy  to  neutral 
ports  in  Europe,  not  being  the 
ports  of  the  proprietors  of  the  ship 
or  caigo,  nor  a  port  of  the  United 
Kingdom.  But  under  the  relaxa- 
tion last  mentioned,  a  direct  trade 
by  a  neutral  between  his  own 
country  and  a  hostile  colony  was 
held  good*  Thus  in  the  principal 
case  of  The  Immanuely  Eysmherg 
{ante,  p.  814),  goods  shipped  at 
Hamburg  with  an  ultimate  des- 
tination to  a  French  colony  were 
restored,  although  they  had  been 
entered  at  and  exported  from 
Bordeaux,  the  learned  judge  who 
decided  that  case  considering 
that  those  goods  were  entitled  to 
be  considered  as  coming  from 
Hamburg,  the  original  place  of 
their  shifmient,  and  former  deci- 
sions haying  frilly  established  that 
a  direct  commerce  from  a  neutral 
country  to  a  French  settlement  was 
open.  See  also  The  Confereftsrafh^ 
Baur,  6  G.  Rob.  362  ;  Ths  Bomlie 
and  Betty,  2  C.  Rob.  343. 

Where  a  belligerent  country 
authorises  its  own  subjects  to  carry 
on  a  direct  trade  between  the 
mother-country  of  the  enemy  and 
his  colonies,  it  would  have,  it  seems, 
the  effect  of  authorising  neutrals 
by  implication  to  carry  on  a  similar 
trade.  Where,  however,  a  belli- 
gerent power  merely  authorises  its 
subjects  to  carry  on  a  trade  between 
their  own  country  and  a  colony  of 
the  enemy,  that^  as  laid  down  in 
the  principal  case  of  The  Immanuely 
could  authorise  no  more  than  a 


trading  between  the  neutral  oountry 
itself  and  that  country.  See  on/Ss, 
pp.  820,  821. 

So  general  was  the  syston  of 
monopoly  which  European  coun- 
tries miuntained  as  to  their  colonial 
trade  in  the  West  Indies,  that  it 
was  ordinarily  presumed  to  be  ex- 
clusively confined  to  the  subjects 
of  the  parent  state,  unless  the  con- 
trary were  shown.  4  G.  Bob.  341. 
The  presumptbn,  however,  was 
not  considered  to  be  so  strong  as 
to  settlements  in  the  East,  so  that 
the  Court  of  Admiralty  would  re- 
quire evidence  from  the  captors  to 
show  on  what  princij;de  foreigners 
were  permitted  to  trade  with  them, 
Ih.;  and  on  failure  of  proof  to 
show  an  exclusion  of  fi»eign  nations 
from  such  trade  restituticMi  has 
been  decreed.  Patapsco^  HaU,  1 
Acton,  270. 

In  the  principal  case  of  Theln^ 
manuelj  Eyeenberg,  the  cargo  only 
was  held  to  be  confiscable,  and  the 
same  view  was  taken  in  other  cases. 
See  The  Minerva,  AndauOe,  3  C. 
Rob.  229 ;  The  Anna  Dorothea,  ib. 
233,  n.  However  in  a  subsequent 
case  {The  Jonge  Thomas,  Ixwds, 
3  C.  Rob.  233,  n.  Nov.  1801),  where 
a  ship  was  taken  in  a  voyage  from 
Amsterdam  to  Surinam,  the  Court 
of  Appeal  considered  the  illegality 
to  attach  as  strongly  on  the  ship 
as  on  the  cargo,  and  pronounced 
the  ship  subject  to  amdemnatioo, 
on  tiie  ground  of  the  illegality  of 
the  trade  between  the  mother- 
country  and  the  colony  of  the 
enemy. 

Although  a  neutral  could  not, 
according  to  the  rule  in  question, 
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export  goods  directly  from  the 
mother-country  of  the  enemy  to 
its  colonies,  he  might  first  import 
sach  goods  to  his  own  conntry^ 
so  as  to  make  them  part  of  the 
national  stock  of  his  own  country, 
and  then  export  them  to  the 
enemy's  colonies.  The  Immanml^ 
ankj  pp.  826,  827.  And  in  like 
manner  the  conmiodities  of  the 
colony  might,  in  this  circnitons 
mode,  legally  find  their  way  to  the 
mother-country.  AnU^  p.  826. 
Questions,  however,  of  some  diffi- 
culty often  arose,  as  to  what 
amounted  to  a  direct  trade,  or 
what  amounted  to  an  intermediate 
hwid  fide  importation  to  a  neutral 
country. 

The  Courts* have  not,  however, 
laid  down  any  rule,  or  attempted 
to  define  what  shall  be  deemed 
universally  the  test  of  a  lond  fide 
importation  (5  G.  Bob.  899)  ;  and 
it  is  clear  that  the  mere  proof  of 
landing  and  payment  of  duties  in 
a  neutral  port,  before  proceeding 
to  the  enemy's  port,  although  it 
may  be  important  as  evidence,  is 
not  necessarily  conclusive  as  to 
such  hmia  fidss;  indeed,  if  from 
other  evidence  it  appears  that  a 
vessel  has  touched  at  a  particular 
port  for  the  mere  purpose  of  giving 
to  the  voyage  the  colour  and 
appearance  of  having  b^nn  there, 
it  is  immaterial  to  inquire  whether 
Ae  payment  of  duties  has  been 
one  of  the  means  employed  to  dis- 
guise the  true  nature  of  the  trans- 
action. The  Mercvry^  Boberts,  5 
0.  Eob.  400,  cited 

The  principles  upon  which  the 
Court  of  Admiralty  acts  in  deter- 


mining these  questions  has  been 
well  stated  by  Sir  William  Orant^ 
M.  B.,  in  the  leading  case  of  The 
WilUam,  Trefry  (5  C.  Bob.  885, 
Lords,  March  11,  1806),  where  an 
elaborate  examination  of  the  deci- 
sions upon  this  subject  is  to  be 
found.  "  Nobody,"  said  the  learned 
judge,  ''has  ever  supposed  that  a 
mere  deviation  from  the  straightest 
and  shortest  course  in  which  the 
voyage  could  be  performed  would 
change  its  denomination,  and  make 
it  cease  to  be  a  direct  one  within 
the  intendment  of  the  instructions. 
Nothing  can  depend  on  the  degree 
or  the  direction  of  the  deviation — 
whether  it  be  of  more  or  fewer 
leagues,  whether  towards  the  coast 
of  Africa  or  towards  that  of 
America.  Neither  will  it  be  con- 
tended that  the  point  from  which 
the  commencement  of  a  voyage  is 
to  be  reckoned  changes  as  often  as 
the  ship  stops  in  the  course  of  it ; 
nor  will  it  the  more  change  because 
a  party  may  choose  arbitrarily,  by 
the  ship's  papers  or  otherwise,  to 
give  the  name  of  a  distinct  voyage 
to  each  stage  of  a  ship's  progress. 
The  act  of  shifting  the  cargo  from 
the  ship  to  the  shore,  and  from 
the  shore  back  again  into  the  ship, 
does  not  necessarily  amount  to  the 
termination  of  one  voyage  and  the 
commencement  of  another.  It  may 
be  wholly  unconnected  with  any 
purpose  of  importation  into  the 
place  where  it  is  done.  Supposing 
the  landing  to  be  merely  for  the 
purpose  of  airing  or  diying  the  * 
goods,  or  of  repairing  the  ship, 
would  any  man  think  of  describing 
the  voyage  as  beginning  at  the 
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place  where  it  happened  to  become 
neceflHiij  to  go  through  such  a 
proceoB?  Agam,  ki  it  be  sappoeed 
that  the  party  haa  a  motiTe  for 
desiring  to  make  the  Tojage  iqipear 
to  b^^  at  some  other  place  than 
that  of  the  original  lading,  and 
that  he  therefore  lands  the  cargo 
porelj  and  solely  ftnr  the  pnrpoee 
of  fflaMing  himsdf  to  affirm  that 
it  was  at  sndi  other  place  that  the 
goods  were  taken  on  board,  would 
this  ccmtriTance  at  all  alter  the 
troth  of  the  fiEKst?  Wonldnotthe 
real  Tojage  still  be  from  the  place 
of  the  original  diipment,  notwith- 
standing the  attempt  to  giye  it  the 
ai^iearance  ci  baring  b^on  from 
a  diffo^ent  place  ?  The  troth  may 
not  always  be  discernible,  hot  when 
it  is  discerned,  it  is  according  to 
the  troth,  and  not  according  to  the 
fiction,  that  we  are  to  gire  to  the 
transacti<Hi  its  charade  and  de- 
nomination. If  the  voyage  from 
the  place  of  lading  be  not  really 
ended,  it  matters  not  by  what  acts 
the  party  may  hare  eyinced  bis 
desire  of  making  it  appear  to  hare 
been  ended.  That  those  acts  hare 
been  attended  with  trouble  and 
expense  cannot  alter  thdr  qoality 
or  their  effect  The  trooble  and 
expense  may  weigh  as  ciicom- 
stances  of  eridence,  to  show  the 
purpose  for  whidi  the  acts  were 
done ;  bot  if  the  erasiTe  porpose 
be  admitted  or  proved,  we  can 
never  be  bound  to  accept,  as  a 
substitote  for  the  obsenrance  of  the 
law,  the  means,  however  operoee, 
which  have  been  employed  to  coTer 
a  breach  of  it.  Between  the  actoal 
imp(»tation  by  which  a  voyage  is 


really  aided,  and  the  colourable 
importation  which  is  to  give  it  the 
appearance  of  being  ended,  th^e 
must  neceflsaiHy  be  a  great  resem- 
blance.   The  acts  to  be  done  must 
be  almost  entirely  the  same ;  but 
there  is  this  diffoenoe  between 
them,  the  landing  of  the  cargo, 
the  oitiy  at  the  Cu8t<»n  House, 
and  the  paym^it  <^  sudi  duties  as 
the  law  of  the  {dace  requires,  an 
necessary  tn^mUerUs  in  a  g^uine 
importaticm ;  the  true  purpose  of 
the  owner  cannot  be  effected  with- 
out them.    But  in  a  fictitious  im- 
portati<m  th^  are  mere  vobmlanf 
ceremoniee^  which  have  no  national 
connection  whateter  with  the  pur- 
pose of  sending  on  the  cargo  to 
another  market^  and  which  there- 
fore would  never  be  resorted  to 
by  a  person  entertaining  that  pur- 
pose, except  with  a  view  of  giving 
to  the  voyage  which  1^  has  resoWed 
to  continue  the  i^ypeanince  of  being 
broken  by  an  importation  whidi 
he    has   resolved    not   really  to 
make."    See  The  PoUy,  Lwiy,  2 
C.  Bob.  361 ;  The  Mercury,  4  G. 
Bob.  App.  A.  p.  6,  n. ;  The  EagU^ 
Weeks,  fl>. ;  The  Maria,  Jaeksen, 
5  G.  Bob.  365. 

Theprinciplesaccording  to  which 
neutrals  are  forbidden  in  time  of 
war  from  carrying  on  the  colonial 
trade  of  a  belligerent^  from  which 
they  are  excluded  in  time  of  peace, 
are  equally  applicable  to  the  coast- 
ing trade  of  a  belliger^t  ii^  during 
time  of  peace,  he  rdAins  a  mono- 
poly of  it,  and  only  throws  it  q>en 
to  neutrals  in  time  of  war.  "As 
to  the  coasting  trade,"  asks  Sir 
WUUatn  Scott,  in   a  well-known 
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case,  ^  (snppoBing  it  to  be  a  trade 
not  ugually  opened  to  foreign  yes- 
sels,)  can  there  be  described  a 
more  effective  accommodation  that 
can  be  giren  to  an  enemy  dnring 
a  war  than  to  undertake  it  for  him 
during  his  own  disability  ?  Is  it 
nothing  that  the  commodities  of 
an  extensive  empire  are  conveyed 
from  the  parts  where  they  grow 
and  are  manufactured,  to  other 
parts  where  they  are  wanted  for 
use  ?  It  is  said  that  this  is  not 
importing  anytiiing  new  into  the 
country— and  it  certainly  is  not ; 
but  has  it  not  all  the  effects  of 
such  an  importation  ?  Suppose 
that  the  French  navy  had  a  decided 
ascendant^  and  had  cut  off  all 
British  communication  between 
the  northern  and  southern  parts 
of  this  island,  and  that  neutrals 
interposed  to  bring  the  coals  of 
the  north  for  the  supply  of  the 
manufactures  and  for  the  neces- 
sities of  domestic  life  of  this  me- 
tropolis, is  it  possible  to  describe 
a  more  direct  and  a  more  effectual 
opposition  to  the  success  of  French 
hostility,  short  of  an  actual  mili- 
tary assistance  in  the  war  ?**  Ths 
Emanuel^  Soderstromy  1  C.  Rob. 
800. 

In  a  note  to  the  second  anno- 
tated edition  of  the  late  Mr. 
"Wheaton's  "Elements  of  Inter- 
national Law,**  it  is  stated  that 
the  rule  of  the  war  of  1756  has 
become  obsolete  ;  that  "  the  free 
trade  which  England  has  proffered 
to  the  navigation  of  all  the  world, 
including  a  participation  in  her 
colonial  and  coasting  trade  on  an 
equality  with  her  own  vessels,  does 


not  admit  of  rules  which  governed 
in  a  period  of  monopoly,  and  when 
any  relaxation  which  a  belligerent 
accorded  to  neutrals  might  be 
deemed  not  a  permanent  regula- 
tion of  trade,  but  strictly  a  measure 
to  evade  those  advantages  which 
a  superior  military  marine  placed 
within  the  control  of  the  enemy.** 
Wheaton's  International  Law,  p. 
819,  n.  • 

Now,  this  assertion  is  not  quite 
accurate.  It  is  true  that,  as 
England  has  thrown  open  her 
colonial  and  coasting  trade  to 
the  world,  no  nation  at  war  with 
England  could  have  any  pre- 
tence for  capturing  neutrals  car- 
rying on  the  colonial  or  coast- 
ing trade  of  England,  because  they 
would  be  only  carrying  on  in  time 
of  war  their  accustomed  trade  in 
time  of  peace,  which  the  rule  of 
war  of  1756  does  not  attempt  to 
prevent  their  doing.  In  the  case 
also  of  other  nations,  who,  like 
England,  have  ceased  to  retain 
a  monopoly  of  their  colonial  and 
coasting  trade,  and  who  in  time 
of  peace  have  thrown  it  open  to 
foreign  nations,  neutrals  carry- 
ing on  such  trade  in  time  of 
war,  (as  in  the  case  of  neutrals 
carrying  on  a  similar  trade  with 
regard  to  England,)  will  not  come 
within  the  operation  of  the  rule  of 
the  war  of  1756. 

In  the  case,  however,  of  such 
nations  as  now  or  hereafter  may 
retain  the  monopoly  either  of  their 
colonial  or  coasting  trade,  and  in 
time  of  peace  exclude  therefrom 
other  nations,  the  rule  of  war  of 
1756  is  still  operative,  and  justly 
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BO,  too.  Hie  enemy,  it  is  dear, 
has  no  rigbt  to  complain  that  pro- 
perty engaged  in  Boch  trade  shoold 
be  liable  to  captore  ;  nor  yet  can 
nentrals,  for  the  reasons  so  ably 
giren  by  Sir  Wilkam  ScoH  in  tbe 
principal  case  of  The  Immanuel, 
F^mnberg.  Indeed,  the  retention 
of  the  nde  in  its  strict  integriiy 
may  haye  the  good  effect  of  in- 
ducing other  nations  to  follow  the 
example  of  KigUmd,  and,  laying 
aside  the  selfish  spirit  of  mono- 
poty,  to  BiiopL,  not  partially,  bnt 
nnifenally,  the  liberal  and  ^- 
ligfatened  pinciples  of  fiee  trade. 
See  niiUimore,  International  Law, 
ToL  3,  p.  298. 


During  the  late  war  with  Knasia, 
(aasoming  that  country  to  have  had 
colonies  to  whidi  it  was  applicable,) 
the  rule  of  war  of  1756  aiq[)ean  to 
haye  been  superseded  by  tiie  Order 
in  Council  of  the  15th  of  April, 
1854,  by  which  it  is  dedared  that 
"the  subjects  or  citizens  of  any 
noitral  or  friendly  state  shall  and 
may,  during  the  present  hostilities 
with  Russia,  freely  trade  with 
all  ports  and  places,  wfaeresoeyer 
situate,  which  shall  not  be  in  a 
state  of  blockade."  See  PhiUi- 
more,  International  Law,  yoL  3, 
p.  298  ;  Kent's  International  Law 
by  Abdy,  226 ;  Letters  by  His- 
toricus,  175,  176. 
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February  ISth,  1799. 

[reported   1   C.  ROB.    189.] 

Contraband  of  War.] — According  to  the  modem  established  rule^ 
articles  of  provision  are  generally  not  contraband  of  war,  but 
they  may  become  so  under  circumstances  arising  out  of  the  parti- 
ctdar  situation  of  the  war  or  the  condition  of  the  parties  engaged 
in  it. 

Provisions  are  less  liable  to  be  treated  as  contraband  when  they  are 
of  the  growth  of  the  country  which  exports  them,  and  when  tJiey 
are  not  prepared  for  immediate  use. 

Where  articles  of  provision  are  going  to  a  commercial  port,  the 
presumption  is  that  they  are  going  there  for  civil  use  /  contr^,  if 
they  are  going  to  a  port  of  naval  military  equipment,  and  espe* 
ciaUy  if  there  be  a  hostile  armament  then  preparing  there. 

Cheese  sent  by  a  Papenberg  merchant-vessel,  {HoUand  and  Fra/nce 
being  then  at  war  with  England,)  from  Amsterda/m  to  Brest,  in 
which  a  considerable  armament  was  being  prepared,  condemned. 

This  was  the  case  of  a  Papenberg  ship,  taken  on  a  voyage  from 
Amsterdam  to  Brest,  with  a  cargo  of  cheese,  April,  1797. 

For  the  captors,  the  King's  Advocate  contended  that  the  ship 
and  cargo,  belonging  to  the  same  person,  were  clearly  confiscable, 
as  poncemed  in  a  contraband  trade  of  provisions  to  a  port  of  naval 
equipment,  and  relied  on  the  case  of  The  Vriendschap,  Jansen 
(Adm.  July  5, 1798),  in  which  the  ship  carrying  salted  beef  from 
a  French  port  to  Brest  was  condemned,  although  not  belonging  to 
the  owner  of  the  cargo. 

For  the  claimants,  ^Irnolc!  and  Swabey. — It  is  contended  that  this 
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sli^  and  ctfgo,  being  Hie  pvopertjof  Hie  ssme  pefwon,  azebodi 
eoofiaesUe  as  eoncenied  in  a  ecmtnlMUMl  tnde.  But  pforisiom 
aze  not  geoenOj  deemed  ocmtzalMaid.  Groftins  ^lealcB  of  them 
as  articles  prowdsem  usms^  and  ^edfies  some  arcnmstances  mder 
wfaidi  they  maj  beeome  contraband ;  but  these  circnmstanees  are 
of  a  Tezy  particnlar  natnre,  80ch  as  the  relief  of  ^aces  in  distress; 
and  the  gencfal  character  is  left  firee  firom  exc^tioD,  unless  mider 
such  particular  sitnations  and  drcnmstances. 

Under  the  French  law,  which  is  a  law  of  great  serezitj,  they 
hare  nerer  been  considered  as  contraband ;  nor  under  the  law 
of  FngUiwI^  except  in  conjunction  with  other  particnlar  £iicts. 
The  case  on  which  the  captors  rely  was  compomd  oi  such  fiicts— 
the  papers  were  fidse — the  Toyage  was  firom  one  Frendi  port  to 
another;  and  the  cargo  consisted  of  articles  in  a  more  prepared 
state-H3f  a  quantity  of  salted  bee£  The  cargo  was  besides  nev^ 
claimed,  and  the  ship  was  considered  in  the  adopted  cfaaracto'  of  a 
Frendi  TictoaDer  and  condemned  as  such.  If  the  case  is  to  .be 
decided  <m  precedents,  the  claimants  are  entitled  to  argne  ihat  no 
precedents  in  point  haye  been  cited  against  ibem ;  but  that  tbne 
are,  on  the  oth^  side,  a  Tarietf  of  old  cases  in  which  cheese  has 
been  restored  as  not  contraband.  In  1747,  The  Endraugktj  a 
Prossian  iship  from  Amsterdam  to  Bordeaux;  3rd  of  March, 
1747,  TheJuffraw  Magdalena^  a  Prussian  ship  from  Amsterdam  to 
Bordeaux.  In  this  last  case  there  were  many  articles  giren  up  as 
contraband,  but  beer  and  cheese  were  restored  with  this  dictum, 
**  that  they  were  articles  of  luxury,  and  not  merely  ship's  pro- 
Tisions.**  In  the  present  case  the  cheese  is  in  no  state  different 
firom  what  would  be  useful  for  consumption  on  land  as  well  as  at 
sea.  There  hare  been  no  instances  in  which  this  article  has 
he&i  condemned,  either  in  the  present  or  in  the  last  war ;  and 
therefore  it  is  submitted  these  claimants  are  entitled  to  resti- 
tution. 

Court. — I  have  many  cases  in  which  cheese  has  been  restored; 
but  are  there  any  that  apply  to  the  circumstance  of  a  destination 
to  ports  of  naval  equipment  ?  I  shall  defer  this  case  that  more 
precedents  may  be  examined ;  and  in  the  meantime,  I  direct  an 
inquiry  to  be  made  as  to  the  particular  nature  and  quality  of  these 
cheeses  by  some  officer  of  the  King's  stores. 

On  the  20th  of  March,  the  storekeeper's  certificate  was  produced, 
stating  them  *'  to  be  such  cheeses  as  are  used  in  English  ships' 
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stores,  when  foreiga  cheeses  are  served^  and  such  as  are  used  in 
French  ships  almost  exclusively  of  others." 


JUDGMENT. 

Sir  W.  Scott. — There  is  little  reason  to  doubt  the  property  in 
this  case,  and  therefore  passing  over  the  observations  which  have 
been  made  on  that  part  of  the  subject,  I  shall  confine  myself  to 
the  single  question, — Is  this  a  legal  transaction  in  a  neutral, 
being  the  transaction  of  a  Papenberg  ship  carrying  Dutch  cheeses 
from  Amsterdam  to  Brest  or  Morlaix  (it  is  said),  but  certainly  to 
Brest ;  or,  as  it  may  be  otherwise  described,  the  transaction  of  a 
neutral  carrying  a  cargo  of  provisions,  not  the  prodtust  and  manu- 
facture of  his  own  country,  but  of  the  enemy's  ally  in  the  war — 
of  provisions  which  are  a  capital  ship's  store — and  to  the  great 
port  of  naval  equipment  of  the  enemy  ? 

If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might  be  no 
unfair  addition  to  the  terms  of  the  description  if  I  noticed  what 
was  notorious  to  all  Europe  at  this  time,  that  there  was  in  that 
port  a  considerable  French  fleet  in  a  state  of  preparation  for 
sallying  forth  on  a  hostile  expedition;  its  motions  at  that  time 
watched  with  great  anxiety  by  a  British  fleet,  which  lay  off  the 
harbour  for  the  purpose  of  defeating  its  designs.  Is  the  carriage 
of  such  a  supply  to  such  a  place  and  on  such  an  occasion,  a  traffic 
so  purely  neutral  as  to  subject  the  neutral  trader  to  no  inconve^ 
nience  ? 

If  it  could  be  laid  down  as  a  general  position,  in  the  manner 
in  which  it  has  been  argued,  that  cheese  being  a  provision,  is 
universally  contraband,  the  question  would  be  readily  answered ; 
but  the  Court  lays  down  no  such  position. 

The  catalogue  of  contraband  has  varied  very  much,  and  some- 
times in  such  a  manner  as  to  make  it  very  difficult  to  assign  the 
reason  of  the  variations,  owing  to  particular  circumstances  the 
history  of  which  has  not  accompanied  the  history  of  the  decisions. 
In  1673,  when  many  unwarrantable  rules  were  laid  down  by 
public  authority  respecting  contraband,  it  was  expressly  asserted 
by  Sir  R.  Wiseman,  the  then  King's  Advocate,  upon  a  formal 
reference  made  to  him,  that  by  the  practice  of  the  English  Ad- 
miralty, com,  wine,  and  oil  were  liable  to  be  deemed  contraband. 
''  I  do  agree,"  says  he  (reprobating  the  regulations  that  had  been 
published,  and  observing  that  rules  are  not  to  be  so  hardly  laid 
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down  as  to  press  apoA  neutrals),  "  that  com,  wine,  and  oil  will  be 
deemed  contraband." 

These  articles  of  provisions  then  were  at  that  time  confiscable, 
according  to  the  judgment  of  a  person  of  great  knowledge  and 
experience  in  the  practice  of  this  Court  In  much  later  times 
many  other  sorts  of  provisions  have  been  condemned  as  contra- 
band. In  1747,  in  The  Jonge  Andreas^  butter,  going  to  Rochelle, 
was  condemned;  how  it  happened  that  cheese  at  the  same  time 
was  more  favourably  considered  according  to  the  case  cited  by 
Dr.  Swabey,  I  don't  exactly  know ;  the  distinction  appears  nice  ; 
in  all  probability  the  cheeses  were  not  of  the  species  which  is 
intended  for  ships'  use.  Salted  cod  and  salmon  were  condemned 
in  The  Jonge  Frederick,  going  to  Bochelle  in  the  same  year.  In 
1748,  in  The  Joannes,  rice  and  salted  herrings  were  condemned  as 
contraband.  These  instances  show  that  articles  of  human  food 
have  been  so  considered,  at  least  where  it  was  probable  that  they 
were  intended  for  naval  or  military  use. 

I  am  aware  of  the  favourable  positions  laid  down  upon  this 
matter  by  Wolfius  and  Vattel  and  other  writers  of  the  continent, 
although  Vattel*  expressly  admits  that  provisions  may,  under 
circumstances,  be  treated  as  contraband.  And  I  take  the  modem 
established  rule  to  be  this,  that  generally  they  are  not  contraband, 
but  may  become  so  under  circumstances  arising  out  of  the  parti- 
cular situation  of  the  war  or  the  condition  of  the  parties  engaged 
in  it.  The  Court  must  therefore  look  to  the  circumstances  under 
which  this  supply  was  sent 

Among  the  circumstances  which  tend  to  preserve  provisions 
from  being  liable  to  be  treated  as  contraband,  one  is,  that  they  are 
of  the  growth  of  the  country  which  exports  them.  In  the  present 
case  they  are  the  product  of  another  country,  and  that  a  hostile 
country ;  and  the  claimant  has  not  only  gone  out  of  his  way  for 
the  supply  of  the  enemy,  but  he  has  assisted  the  enemy's  ally  in 
the  war  by  taking  off  his  surplus  commodities. 

Another  circumstance  to  which  some  indulgence  by  the  practice 
of  nations  is  shown,  is  when  the  articles  are  in  their  native  and 

>  '^Les  choses   qui   sont  (Tim  usage  construction  et  k  rannement  des  tus- 

particulier  poor  la  guerre,  et  dont  on  scaux  de  guerre,  les  dieraux,  et  les  vivru 

emp^he   le   transport    chez   Tennemi,  iiUmes  en  certaines  occasions,  oh.  l*on  es- 

s*appellent  marchandises  de  contrabandc.  p^re  de  r6duire  Tennemi  par  la  fidm.*'— 

Telles  sont  les  armes,  les  monitions  de  Vattel,  book  iiL  ch.  7,  soct  11 
guerre,  les  bois,  et  tout  ce  qui  sert  It  la 
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immaDufftctared  state.  Thus,  iron  is  treated  with  indulgence, 
tfaou^  anchors  and  other  instruments  fabricated  out  of  it  are 
directly  eontraband.  Hemp  is  more  favourably  considered  than 
cordage ;  and  wheat  is  not  considered  as  so  noxious  a  commodity 
as  any  of  the  final  preparations  of  it  for  human  uSe-  In  the  pre- 
sent case  the  article  falls  under  this  unfavourable  consideration, 
being  a  manufacture  prepared  for  immediate  use. 

But  the  most  important  distinction  is  whether  the  articles  were 
intended  for  the  ordinary  use  of  life,  or  even  for  mercantile  ships' 
use;  or  whether  they  were  going  with  a  highly  probable  destina- 
tion to  military  use  ?  Of  the  matter  of  fact  on  which  the  distinc- 
tion is  to  be  applied,^the  nature  and  quality  of  the  port  to  which 
the  articles  were  going,  is  not  an  irrational  test;  if  the  port  is  a 
general  commercial  port,  it  shall  be  understood  that  the  articles 
were  going  for  civil  use,  although  occasionally  a  frigate  or  other 
ships  of  war  may  be  constructed  in  that  port.  ContrA,  if  the 
great  predominant  character  of  a  port  be  that  of  a  port  of  naval 
military  equipment,  it  shall  be  intended  that  the  articles  were 
going  for  military  use,  although  merchant  ships  resort  to  the 
same  place,  and  although  it  is  possible  that  the  articles  might 
have  been  applied  to  civil  consumption ;  for  it  being  impossible 
to  ascertain  the  final  use  of  an  article  ancipitis  tisus,  it  is  not  an 
injurious  rule  which  deduces  both  ways  the  final  use  from  the  im- . 
mediate  destination ;  and  the  presumption  of  a  hostile  use,  founded 
on  its  destination  to  a  military  port,  is  very  much  inflamed  if  at 
the  time  when  the  articles  were  going  a  considerable  armament 
was  notoriously  preparing  to  which  a  supply  of  those  articles 
would  be  eminently  useful. 

In  the  case  of  The  Endraughty  cited  for  the  claimant,  the  desti- 
nation was  to  Bordeaux;  and  though  smaller  vessels  of  war  may 
be  occasionally  built  and  fitted  out  there,  it  is  by  no  means  a  port 
of  naval  military  equipment  in  its  principal  occupation  ^  in  the 
same  manner  as  Brest  is  universally  known  to  be. 

The  Court,  however,  was  unwilling  in  the  present  case  to  con- 
clude the  claimant  on  the  mere  point  of  destination,  it  being 
alleged  that  the  cheeses  were  not  fit  for  naval  use,  but  were 
merely  luxuries  for  the  use  of  domestic  tables.  It  therefore  per- 
mitted both  parties  to  exhibit  affidavits  as  to  their  nature  and 

*  Agreeably  to  this  distinction,  Dutch      tona,  were  restored  on  further  proof.  Tits 
cheeses  going  from  Amsterdam  to  Bor-       Welmartj  Kwest,  Aug.  27,  1799. 
deaux,  on  account  of  a  merchant  of  Al- 
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qualify.  The  claimant  has  exhibited  none  ;  but  here  are  anthen- 
tie  certificates  firom  persons  of  integrity  and  knowledge,  that  they 
are  exactly  such  cheeses  as  are  used  in  British  ships,  when  foreign 
cheeses  are  used  at  all ;  and  that  they  are  exdusiyely  used  in 
French  ships  of  war. 

Attending  to  all  these  circumstances  I  think  myself  warranted 
to  pronounce  these  cheeses  to  be  contraband,  and  condemn  them 
as  such.  As  howeyer  th^  party  has  acted  without  dissimulation 
in  the  case,  and  may  haye  been  misled  by  an  inattention  to  dreum- 
stances  to  which  in  strictness  he  ought  to  haye  adyerted,  as  well 
as  by  something  like  an  irregular  indulgence  on  which  he  has 
relied,  I  shall  content  myself  with  pronouncing  the  cargo  to  be 
contraband,  without  enforcing  the  usual  penalty  of  the  confisca- 
tion of  the  ship  belonging  to  the  same  proprietor. 


One  of  the  most  important  ex- 
ceptions to  the  role  allowing  neu- 
trals to  carry  on  commercial  inter- 
course with  the  belligerents  on 
both  sides,  is  that  which  forbids 
them  to  supply  any  of  them  with 
what  is  called  contraband  of  war : 
under  which  term  are  compre- 
hended all  such  articles  as.  may 
senre  a  belligerent  in  the  direct 
prosecution  of  his  hostile  pur- 
poses. 

Neutrals  cannot  complain  of  this 
being  an  improper  interference 
with  their  rights,  because  it  would 
be  a  clear  deviation  from  neutra- 
lity on  the  part  of  a  neutral  state 
to  supply  one  belligerent  with 
those  articles  which  would  enable 
him  either  to  resist  or  attack  the 
other,  and  such  conduct  therefore 
is  not  permissible  to  the  indiyi- 
dnals  of  such  neutral  state.  If  it 
were,  neutrals,  although  not  par- 


ties to  the  war,  would  haye  it  in 
their  power,  by  fayouring  one  of 
the  belligerents,  yery  materially 
to  influence  its  issue,  and  injure 
his  opponent — ^in  some  cases  eyeu 
more  efiTectually  than  by  a  hostile 
alliance. 

As  is  laid  down  in  the  principal 
case,  the  catalogue  of  contraband 
has  yaried  yeiy  much,  and  some- 
times in  such  amanner  as  to  make 
it  yery  difficult  to  assign  the  rea- 
son of  t^e  yariations,  owing  to  the 
particular  circumstances,  the  his- 
toiy  of  whidi  has  not  accompanied 
the  history  of  the  decisions.  Anky 
p.  849. 

Possibly  a  good  reason  for  each 
article  in  the  list  of  contraband  at 
different  periods  might  be  given, 
if  we  could  get  at  the  history  of 
the  circumstances  under  which 
each  was  either  added  to  or  elimi- 
nated from  it.    For  nothing  can 
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be  clearer  than  that  the  supply  of 
certain  articles  at  some  particular 
period  or  under  particular  circum- 
stances to  a  belligerent  might  be 
most  noxious  to  his  enemy ;  while 
at  another  time  and  under  dif- 
ferent circumstances,  the  supply 
so  far  as  the  war  was  concerned 
could  have  not  the  slightest  in- 
fluence upon  its  result  "  Of  this," 
says  a  learned  author,  "  a  good 
illustration  is  giren  by  Mr.  Ward 
(Essay  on  Contraband,  p.  248)  in 
tlie  case  of  hides,  which  are  in 
themselyes  an  innocent  article  of 
traflSc,  but  in  such  a  conjuncture 
as  where  floating-batteries  designed 
for  an  attack  on  Gibraltar  were 
being  constructed  at  Algeziras, 
and  hides  were  used  as  a  chief 
article  in  the  fitting  out  of  that 
armament,  we  should  be  justified 
in  stopping,  if  not  in  confiscating, 
hides  carried  to  that  port  of  equip- 
ment." Manning's  Law  of  Nations, 
p.  282. 

What  are  Articles  of  Contra- 
band.— ^Without  endeayouring  to 
enumerate  what  articles  either  are 
or  are  not  to  be  deemed  contra- 
band under  treaties  existing  be- 
tween yarious  nations  (as  to  which, 
see  Manning  on  the  Law  of  Nations, 
p.  284  et  seq. ;  3  PhiL  International 
Law,  374),  an  attempt  will  be  made 
briefly  to  show  what  articles  are 
generally,  under  the  law  of  nations, 
existing  independently  of  express 
conyention,  deemed  contraband  of 
war. 

In  the  first  place,  all  warlike 
instruments  or  materials  by  their 
own  nature  fit  to  be  used  in  war 


are  deemed  contraband.  See 
"Wheaton,  International  Law,  p. 
536,  6th  ed. 

There  are  howeyer  many  things 
ancipiiis  usus  which  are  equally 
useftil  for  ciyil  as  well  as  military 
or  nayal  purposes,  and,  as  is  laid 
down  in  the"  principal  case  with 
regard  to  proyisions,  the  question 
whether  articles  ancyntis  usus  are 
contraband  or  not  will  often  turn 
upon  their  port  of  destination, 
whether  it  be  a  mercantile  port  or 
a  port  of  military  or  nayal  equip- 
ment. In  case  of  the  former  being 
the  port  of  destination  the  articles 
may  not  be  deemed  contraband, 
whereas  if  the  latter  were  the  port 
of  destination  they  could  clearly  be 
deemed  such. 

With  regard  to  nayal  stores  and 
materials  for  building  ships,  in  de- 
termining whether  they  are  contra- 
band or  not,  much  depends  upon 
whether  they  are  the  produce  of 
the  country  importing  them  or 
whether  they  are  the  produce  of 
another  country.  Thus  pitch  and 
tar  are  uniyersally  contraband,  un- 
less protected  by  treaty,  or  unless 
it  is  shown  that  they  are  the  pro- 
duce of  the  country  from  which 
they  are  exported,  in  which  latter 
case  they  are  considered,  as  we 
shall  hereafter  see,  subject  to  pre- 
emption only.  T?ie  Twee  Juf- 
frowen,  4  0.  Rob.  242  ;  see  also 
The  Sarah  Christina,  1  C.  Bob. 
241  ;  The  Jonge  Tobias,  ib.  829  ; 
The  Richmond,  5  C.  Rob.  325  ; 
and  see  The  Neutralitet,  3  C.  Rob. 
295. 

Rosin  and  tallow,  if  bound  to  an 
enemy's  port  of  military  or  nayal 
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equipment,  will  be  oonsidaed  as 
oonbraband,  bat  not  if  it  be  going 
to  a  mercantile  port  {Xasira  JSiff- 
mra  A  Begima^  5  C.  Bob.  97)  ; 
and  tallow  has  been  held  not  con- 
traband going  to  a  mercantile  port^ 
altbongb  it  was  also  a  port  of  naral 
eqnipment  71»  Kepktmts^  3  C. 
Rob.  108.  Sailcloth  is  contraband, 
althoogh  it  be  tak^  on  a  destina- 
tion to  ports  of  mere  mercantile 
eqnipmenL    lb. 

As  coal  is  now  so  mnoh  nsed  on 
board  steamships  of  war,  it  wonld 
seem  to  follow  npcm  principle  that 
coals  taikexL  in  their  destination  to 
an  enemy's  port  of  naral  eqnip- 
ment would  be  considered  as  con- 
traband of  war.  See  Kent,  Inter- 
national Law,  by  Abdr,  p.  360, 
note. 

H^np,  not  the  produce  of  the 
importing  country,  unless  it  be  un- 
fit fix*  naral  purposes  {The  Gate 
GueUseJu^  Mkhaely  4  G.  Rob.  94 ; 
The  Jonge  ffermanue,  ib.  95,  n.), 
will  be  treated  as  contraband.  The 
Evert,  4  C.  Rob.  354  ;  The  Apollo, 
ib.  158. 

A  cargo  of  8hip4dmber  going  to 
an  enemy's  port  of  naTsl  equip- 
ment will  come  under  the  descrip- 
ticmof  the  character  of  contraband 
(per  Sir  Wm.  SeoU,  in  The  En- 
^rm^hi,  1  C.Rob.25;  The  Twende 
Brodre,  4  G.  Rob.  33) ;  and  masts, 
it  seems,  will  be  ccmsidered  so, 
whether  bound  to  a  mercantile  port 
only  or  to  a  port  of  naval  militaiy 
equipment  {The  CharloUe,  5  a 
Rob.  314  ;  The  Stoadt  Emhdeny  1 
C.  Rob.  29);  and  a  ship  constructed 
80  as  to  be  couTortible  into  a  pri- 
Tateer  wiU   be  ccmtiaband  {The 


Bkhmcnd,  5  G.  Bob.  325  ;  The 
Bruius,  ib.  Append.  1) ;  but  where 
ships  of  ambiguous  character,  but 
preriously  employed  in  ts^de,  were 
captured  on  their  way  to  an  ene- 
my's colony  in  ord^  to  be  sold 
there,  they  were  restored.  The 
Fasmy,  5  C.  Rob.  App.  1,  dted ; 
The  Bavefiy  ib.  2,  dted. 

Moreover,  as  is  laid  down  in  the 
principal  case,  though  iron  in  its 
unmanufactured  state  is  treated 
with  indulgence,  anchors  and  other 
instruments  fiEibricated  out  of  it  are 
directly  omtraband.  ^niie,  p.  851. 

Themodem  established  role  with 
r^ard  to  provisions  is,  as  laid  down 
in  the  principal  case,  that  generally 
they  are  not  onitraband,  but  may 
become   so    under   circumstances 
arising  out  of  the  particular  situa- 
tion (^  the  war,  os  the  conditions 
of  the  parties  engaged  in  it.  Urns 
it  has  been  frequently  held,  as  in 
the  principal  case,  that  cheese  fit 
for  naval  use  and  going  to  a  port 
of  naval  equipment  is  c(Nitn^)and. 
Zeldm  Rusty  6  G.  Rob.  93 ;  The 
Frau  Margwretha,  6  G.  Rob.  92. 
So  ship-biscuits  {The  Banger,  6  G. 
Rob.  125)  and  wines  {The  Edxmd, 
4  G.  R(^.  68)  going  to  a  naval 
port  of  the  enemy  have  been  held 
to  be  contraband.  Gheeaes  however 
not  fit  for  naval  use,  but  merely 
luxuries  fox  the  use  of  domestic 
tables,   as  was   admitted  in  the 
principal  case  by  ^  Fm.  Scett^ 
would  not;  be  contraband,  though 
going  to  a  port  of  naval  equip- 
ment {ante,  p.    851) ;    moreovo* 
such  cheeses  as  were  deemed  con- 
traband in  the  prindpal  case,  on 
account  of  their  destination,  would 
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not  be  so  if  their  port  of  destina- 
tion is  not  a  port  of  navd  mili- 
tary equipment,  althongh  smaller 
vessels  of  war  may  be  occasionally 
bnilt  Mid  fitted  ont  there.  Ths 
Endraughty  cited  ante,  p.  851; 
and  see  The  Frau  Margaretha^  6 
C.  Eob.  92  ;  The  Welvaarf,  ante, 
p.  851,  n. 

As  a  general  rule  articles  of 
contraband  must  be  taken  4n  de* 
licto,  in  the  actual  prosecution  of 
the  voyage  to  an  enemy's  port, 
and  from  the  moment  of  quitting 
a  port  for  a  hostile  destination  the 
offence  is  complete  {The  Imina,  3 
C.  Rob.  168 ;  Ifobbs  v.  Henntng, 
17  C.  B.  (N.  S.)  791),  and  the 
result  is  the  same  although  the 
voyage  be  taken  from  one  port  of 
the  enemy  to  another  (  The  Edward, 
4  C  Eob.  68,  70) ;  and  a  person 
will  not  be  permitted  to  carry  ar- 
ticles of  a  contraband  nature  to  a 
hostile  port  imder  an  intention  of 
selling  other  innocent  commodi- 
tiep  only,  and  of  proceeding  with 
the  contraband  articles  to  a  port  of 
ulterior  destination.  The  Trende 
Soste,  6  C.  Rob.  390,  392,  n. 

Goods  going  to  a  neutral  port 
cannot  come  under  the  description 
of  contraband,  all  goods  going 
there  being  equally  lawful  (The 
Imina,  3  C.  Rob.  167) ;  and  goods 
will  not  be  held  contraband,  even 
though  their  destination  be  a  hos- 
tile port,  if  they  were  innocently 
shipped  on  board  a  vessel  which 
sailed  in  bond  fide  ignorance  of  the 
war  {Jvrgan  v.  Logan,  1  Stair's 
Decisions,  477);  or  if  before  cap- 
ture  of  the  ship  the  port  for  which 
she  was  bound  had   fallen  into 


the  possession  of  the  power  by 
which  she  was  captured.  See 
Ths  Trende  Sostre,  6  C,  Rob.  390, 
n.  There  a  neutral  vessel  was 
seized  as  prize  by  a  British  ship 
at  the  Cape  of  Good  Hope,  which 
had  been  recently  captured  by  the 
British  forces  from  the  Dutch. 
Her  cargo  was  cordage,  tar,  gin, 
iron,  wine,  and  she  had  dispatches 
on  board  from  the  minister  <^ 
state  in  Holland  for  the  Dutch 
governor  at  the  Cape.  Her  uU 
tenor  destination  was  Tranquebar 
— a  neutral  port.  Lord  Stotvell 
held  that  as  the  port  had  ceased 
to  be  hostile,  no  offence  had  been 
committed  by  the  captured  vessel. 
"  If,"  said  the  learned  Judge,  "the 
port  had  continued  Dutch,  a  person 
could  not,  I  think,  have  been  at 
liberty  to  carry  thither  articles  of 
B,  contrabcmd  nature,  under  an  in- 
tention of  selling  other  innocent 
commodities  only,  and  of  proceeds 
ing  with  the  contraband  articles 
to  a  port  of  ulterior  destination. 
But  before  the  ship  arrives,  a  cir- 
cumstance takes  place  which  com«- 
pletely  discharges  the  whole  guilt. 
Because,  from  the  moment  when 
the  Cape  became  a  British  posses- 
sion, the  goods  lost  their  nature  of 
contraband.  They  were  going  into 
the  possession  of  a  British  settle- 
ment ;  and  the  consequence  of  any 
pre-emption  th^t  could  be  put 
upon  them  would  be  British  pre- 
emption. It  has  been  said  that 
this  is  a  principle  which  the  Court 
has  not  applied  to  cases  of  contra- 
band; and  that  the  Court,  in  ap- 
plying it  to  cases  of  blockade,  did 
it  only  in  consideration  of  the  par- 
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ticnkr  hardshipB  conseqiieiit  on 
that  class  of  cases.  Bntlamnot 
aware  of  any  material  distmctiim  ; 
because  the  principle  on  whidithe 
Conit  proceeded  was,  that  there 
mnst  be  a  deUchtm  existing  at  the 
moment  of  the  seiznre  to  sostain 
the  penalty.  It  is  said  that  the 
offence  was  consummated  by  the 
act  of  sailing,  and  so  it  might  be 
with  respect  to  the  design  of  tiie 
party ;  and  if  the  seizure  had  been 
made  whilst  the  offence  continued, 
the-property  would  have  been  sub- 
ject  to  condemnation.  But  where 
the  character  of  the  goods  is  al- 
tered, and  they  are  no  longer  to  be 
considered  as  contraband,  going 
to  the  port  of  an  enemy,  it  is  not 
enough  to  say  that  they  were  going 
under  an  illegal  intention.  There 
may  be  the  mens  rea^  not  accom- 
panied by  the  act  of  going  to  an 
enemy's  port.  I  am  of  opinion 
therefore  that  the  same  rule  does 
apply  to  cases  of  contraband,  and 
upon  the  same  principle  on  which 
it  has  been  applied  to  those  of 
blockade.  I  am  not  aware  of  any 
cases  in  which  the  penalty  of  con- 
traband has  been  inflicted  on  goods 
not  in  cUlicio,  except  in  the  recent 
class  of  cases  respecting  the  pro- 
ceeds of  contraband  carried  out- 
ward with  false  papers.  But  on 
what  principle  haye  those  decisions 
been  founded  ?  On  this — ^that  the 
right  of  capture  having  been  de- 
frauded in  the  original  voyage,  the 
opportunity  should  be  extended  to 
the  returned  voyage.  Here  the  op- 
portunity has  been  afforded  till  the 
character  of  the  port  of  destination 
became  British.     Till  that  time 


the  liability  attadied ;  after  diat, 
though  the  intention  is  ocmsom- 
mated,  there  is  a  material  defect 
in  the  body  and  substance  of  the 
offence,  in  the  &ct^  though  not  in 
the  intent  I  am  of  <^Hnion  that 
it  is  a  discharge,  and  a  oom|dete 
acquittal,  that  long  before  the 
time  of  the  seiznre  these  goods 
had  lost  their  noxious  charade 
of  going  as  contraband  to  an 
en^ny's  port." 

Under  the  present  law  of  na- 
tions the  proceeds  of  contraband 
cannot  be  taken  on  the  return  voy- 
age, as  it  is  said  that  the  offence 
is  deposited  with  the  cs^rgo  (The 
Frederick  MoUcBj  poety  p.  874), 
nor  can  the  rest  of  the  cargo,  if 
innocent,  be  seized  after  the  con- 
traband part  of  the  cargo  has  be^i 
disposed  o£  For  as  Sir  William 
Scott  has  observed,  "it  would  be 
an  extension  of  the  rule  of  infection 
not  justified  by  any  former  appli- 
cation of  it  to  say,  that  after  the 
contraband  was  actmdly  withdrawn, 
a  moral  taint  stuck  to  the  goods 
with  which  it  had  once  trayelled, 
and  rendered  them  liable  to  con- 
fiscation even  after  the  contraband 
itself  was  out  of  reach."  The  Im- 
numuely  Eyemberg^  2  C.  Bob.  196, 
ante,  p.  821. 

Although  a  ship  on  her  return 
is  not  liable  to  confiscati<m  for 
having  carried  a  cargo  of  contra- 
band, yet  it  would  be  a  little  too 
much  to  say  that  all  impression 
is  done  away;  because  if  it  ap- 
pears that  the  owner  had  such  a 
cargo  under  a  certificate  obtained 
on  a  false  oath  that  there  was  no 
contraband  on  board,  it  coold  not 
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but  affect  his  credit  at  the  least, 
and  induce  the  Court  to  look  Tery 
scrupulously  to  all  the  actions  and 
representations  of  such  a  person. 
The  Mtxrgaretha^  Magdalenay  2  C, 
Bob.  140;  per  Sir  William  Scoli. 

It  has  moreorer  been  held  that 
the  carrying  of  contraband  to  a 
settlement  of  the  enemy  with  false 
papers  would  affect  eren  the  return 
Toyage.  The  CharhiiBy  6  C.  Rob. 
386  n. ;  Rosalie  and  Belly,  ib. ; 
Margaret,  1  Acton,  333,  335 ;  San- 
tissima  Coraqoa  de  Maria,  2  Acton, 
91 ;  and  see  The  Nancy  Knudsen, 
3  C.  Rob.  122,  where  Sir  William 
Scott  considered  the  proceeds  of 
contraband  taken  under  false  pa- 
pers from  Europe  to  a  settlement 
of  the  enemy  in  the  East  Indies 
as  liable  to  confiscation.  "It  is 
said,"  he  observed,  "that  this  is 
a  past  transaction,  and  that  in 
cases  of  contraband  the  returned 
voyage  has  not  usually  been  deem- 
ed connected  with  the  outward. 
In  European  voyages  of  no  great 
extent,  where  the  master  goes  out 
on  one  adventure,  and  receives  at 
his  delivering  ports  new  instruc- 
tions and  further  orders  in  con- 
sequence of  advice  obtained  of  the 
state  of  the  markets  and  other  con- 
tingent circumstances,  that  rule 
has  prevailed ;  but  I  do  not  think 
that  in  distant  voyages  to  the 
East  Indies,  conducted  in  the 
manner  this  has  been,  the  same 
rule  is  fit  to  be  applied.  In  such 
a  transaction,  the  different  parts 
are  not  to  be  considered  as  two  voy- 
ages but  as  one  entire  transaction, 
formed  upon  one  original  plan, 
conducted   by  the  same  persons 


and  under  one  set  of  instructions 
ah  ovo  usque  ad  mala.  The  whole 
of  it  is  termed  by  the  parties 
themselves  in  these  very  papers, 
the  eoppedition  in  which  the  returns 
are  essentially  connected  with  the 
outward  cargo,  and  aU  considered 
as  composing  one  adventure.  Shall 
I  then,  viewing  the  matter  in  this 
light,  separate  for  the  benefit  of 
such  parties  as  these  that  which 
they  have  joined  together  ?  Shall 
I  say,  that  this  returned  cargo  is 
so  unconnected  with  the  original 
shipment  from  Europe  as  to  re- 
ceive no  taint  of  discredit  from 
the  manner  in  which  the  parties 
have  conducted  themselves  in  the 
whole  of  the  outward  voyage  ?  Till 
I  am  better  instructed,  I  shall  hold 
that  parties  setting  out  on  such 
an  expedition  with  ill  faith,  and 
pursuing  that  measure  of  ill  faith 
up  to  its  consunmiation  in  the 
delivery  of  the  outward  cargo,  are 
implicated  in  the  consequences  of 
such  a  conduct  throughout  the 
whole  sequel  of  that  transaction. 
I  shall  therefore  reject  the  claim 
as  to  the  cargo  on  the  ground  that 
these  parties  have,  by  their  origi- 
nal mala  fides,  forfeited  their  fair 
pretensions  to  be  admitted  to  any 
ftirther  proof." 

Penalties  for  carrying  contra-^ 
hand, — Formerly,  by  the  law  of 
nations,  the  carrying  of  contraband 
articles  in  all  cases  involved  a  for- 
feiture of  the  ship,  but  in  later 
times  this  practice  has  been  relaxed 
{The  Jonge  Tobias,  1  C.  Rob.  330), 
for  where  the  owners  of  the  ship 
and  contraband  cargo  are  different 
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penoDfl,  the  ship  is  allowed  to  go 
firee,  but  subject  to  the  forfeiture 
of  freight  and  to  expenses  on  the 
part  of  the  neutral  owner  (lb.; 
The  M&rcurius,  1  C.  Rob.  288; 
The  Rkigende,  Jacohy  1  C.  Rob.  89, 
90),  though  freight  and  expenses 
have  been  allowed  where  the  con- 
traband articles  were  but  in  a  small 
quantity  amongst  a  varietj  of 
other  articles.  Ths  Ni^iunus,  3 
C.  Rob.  108. 

The  ground  upon  which  such 
relaxation  was  introduced  seems  to 
haye  been  that  noxious  or  doubt- 
All  articles  might  haye  been  taken 
on  board  without  the  personal 
knowledge  of  the  owner  (3  C.  Rob. 
297),  but  a  neutral  master  will  not 
be  allowed  to  aver  ignorance  of  the 
contents  of  his  cargo.  Ths  Osier, 
Risom-y  4  C.  Rob.  199. 

Sir  William  Scott,  although  he 
decided  many  cases  according  to 
the  new  practice,  considered  that 
the  ancient  practice  was  perfectly 
defensible  on  every  principle  of 
justice.  Inasmuch  as  ''if  the  sup- 
plying the  enemy  with  articles  of 
contraband  is  a  noxious  act  with 
respect  to  the  owner  of  the  cargo, 
the  vehicle  which  is  instrumental 
in  effecting  that  illegal  purpose 
cannot  be  innocent.".  3  C.  Rob. 
295.  The  relaxations  however  do 
not  apply  to  cases  attended  with  ag- 
gravating circumstance?,  as  where 
the  vessel  is  taken  on  her  way  to 
a  hostile  port  with  a  false  destina- 
tion, as  that  will  subject  both  ship 
and  cargo  to  condemnation.  The 
Franklin,  3  C.  Rob.  217;  The 
Edward,  4  C.  Rob.  68 ;  The  Ranger, 
6  C.  Rob.  125  ;  The  Eliza,  cited  1 


C.  Rob.  91 ;  The  Tubal  Cain, 
Blatchford's  Prize  Cases,  p.  240; 
The  Ann,  ib.  242 ;  The  Ouachita, 
ib.  306 ;  The  Stephen  ffart,  ib.  387- 

So  likewise  where  the  own^  of 
the  ship  knowingly  carries  ccaitra- 
band  in  violation  of  a  treaty,  the 
ship  will  be  liable  to  confiscation. 
The  NeuiraHtet,  3  C.  Rob.  295. 

As  a  general  rule,  however,  all 
the  other  property  of  the  owner 
of  the  contraband  captured  at  the 
same  time,  whether  it  be  cargo 
{The  Staadt  Emhden,  Jacobs,  1  C. 
Rob.  26),  or  the  ship-  {The  Kqh 
tunus,  Backman,  6  C.  Bob.  409), 
or  a  share  in  it  {Jonge  Tobias, 
ffilken,  1  C.  Rob.  829),  will  be 
equally  liable  to  confiscation  as 
being  involved  in  the  same  nnlaw- 
ftil  transaction ;  d  fortiori  if  the 
vessel  be  taken  with  a  false  desti- 
nation. The  Floreat  Commercium, 
Badecker,  8  C.  Rob.  178;  The 
Springbok,  Blatchford's  Prize  Cases, 
p.  434  ;  The  Peferlwff,  463. 

Innocent  parts  of  the  same 
cargo,  to  escape  from  the  contagion 
of  contraband,  must  be  the  pro- 
perty of  a  different  owner.  The 
Staadt  Embden,  Jacobs,  1  C.  Rob. 
801. 

A  clause  in  a  treaty  ^that  fifee 
ships  make  free  goods,"  will  not 
extend  to  any  illegal  trade  as  con- 
traband {The  Asia,  cited  in  the 
Index  to  6  C.  Rob.  p.  4),  neither 
will  permission  to  trade  witJi  the 
enemy  in  "innocent  articles"  ex- 
tend to  a  mixed  assorted  carge^ 
consisting  of  articles  partly  inno- 
cent and  partly  noxious.  Th» 
Eleanora  Whilelmina,  6  C  Rob. 
331. 
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Doctrine  of  pre-eniption.'^The 
right  of  pre-emption  by  a  belli- 
gerent has  been  before  alluded  to. 
It  is  confined  to  a  certain  class  of 
articles  which  it  would  act  to  the 
disadyantage  of  a  belligerent  to 
allow  their  transport  to  the  enemy, 
bnt  which  a  mitigation  of  the 
former  law  does  not  now  permit 
us  to  confiscate  as  contraband. 

The  right  of  pre-emption  is  gene- 
rally applied  to  cases  where  the 
articles  seized  are  amipitis  usus, 
and  are  the  products  of  the  country 
exporting  them.  Thus,  for  in- 
stance, where  pitch  and  tar  {The 
Twee  Juffrowen,  EijeSy  4  C.  Rob; 
242,  243  ;  Ths  Resolution,  ib.  166, 
n.),  or  hemp  (The  ApoUOy  Bottcher, 
4  C.  Bob.  158  ;  The  Ever%  Everts^ 
ib.  354),  timber  {The  Juffrow 
Wohethtty  4  C.  Kob.  163,  cited)  or 
provisioDs  {The  Hadbety  2  C.  Eob. 
182),  are  the  produce  of  the 
countiy  from  which  they  are  ex- 
ported or  the  property  of  a  mer- 
chant of  the  exporting  country, 
they  will  be  liable  to  pre-emp- 
tion only,  and  not  to  confiscation, 
which  would  be  their  fate  had 
they  been  the  products  of  another 
coimtry. 

The  practice  which  has  substi- 
tuted pre-emption  for  confiscation 
has  been  introduced  because  it  has 
been  deemed  a  harsh  exercise  of  a 
belligerent  right  to  prohibit  the 
carriage  of  articles,  which  in  the 
case  of  some  countries  constitute 
a  considerable  part  of  their  native 
produce  and  ordinary  commerce. 
"No  unfair  compromise,"  says  Sir 
WUham  Scott,  "as  it  should  seem, 
between  the  belligerents*  rights, 


founded  on  the  necessity  of  self- 
defence,  and  the  claims  of  the 
neutral  to  export  his  natire  com- 
modities though  immediately  sub- 
servient to  the  purposes  of  hos- 
tility."   1  C.  Eob.  237. 

It  is  incumbent,  however,  upon 
the  claimants  to  show  that  they 
come  within  the  relaxation  in 
favour  of  nations  exporting  their 
own  produce.  The  Evert,  Everts, 
4  C.  Rob.  354;  The  TweeJuffrowen, 
Etjes,  ib.  242. 

In  certain  instances  where  the 
articles  seized  constitute  the  great 
staple  commodity  of  the  exporting 
country,  as  in  the  case  of  pitch 
and  tar  exported  from  Sweden,  the 
presumption  might  be  allowed  in 
favour  of  the  claimant  without 
absolute  proof.  Per  Sir  William 
Scott,  4  C.  Rob.  243. 

To  entitle  a  party  to  the  benefit 
of  the  rule  of  pre-emption,  a  perfect 
bona  fides  on  his  part  is  required. 
Thus,  in  The  Sarah  Christina,  I 
C.  Rob.  237,  a  Swedish  vessel 
laden  with  tar,  pitch,  iron  hoops 
and  bars,  was  taken  on  her  voyage 
to  a  French  port  under  a  colour- 
able destination  to  a  neutral  port, 
Sir  William  Scott  condenmed  the 
cargo,  withholding  the  allowance 
of  freight  and  expenses  to  the  ship. 
"  It  is  asked,"  he  observed,  "why 
should  a  real  destination  to  French 
ports  be  concealed  if  the  neutral 
has  a  right  to  carry  them  avowedly? 
Clearly  to  give  the  French  market 
a  greater  security.  If  pitch  and 
tar  are  going  avowedly  to  the 
enemy,  they  may  be  brought  in  for 
pre-emption ;  but  if  papers  holding 
out  a  neutral  destination  are  put 
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on  board,  this  right  is  eluded,  and 
the  enemy  is  commodionsly  and 
securely  provided  with  the  instru- 
ments of  war.  The  cruiser  can 
only  examine  to  satisfy  himself  of 
the  fact  of  the  destination ;  but  he 
cannot  detain  without  a  responsi- 
bility in  damages.  The  false 
representation  therefore  is  not  use- 
less for  purposes  of  mischief;  it 
is  the  passport  and  convoy  for 
noxious  articles  to  the  ports  of  the 
enemy."  See  also  The  Edward^ 
Barileit,  4  C.  Rob.  68. 

With  regard  to  the  price  to  be 
paid  for  articles  detained  under  the 
right  of  pre-emption,  Sir  William 
Scott  has  made  the  following  im- 
portant observation  : — "  It  is  no 
certain  rule  that  in  all  cases  where 
a  cargo  is  taken  jure  belli  but  for 
the  mere  purpose  of  pre-emption, 
that  it  is  to  receive  a  price  calcu- 
lated exactly  in  the  same  manner 
and  amounting  precisely  to  the 
same  value  as  it  would  have  done 
if  it  had  arrived  at  its  port  of 
destination  in  the  ordinary  course 
of  trade.  The  right  of  taking 
possession  of  cargoes  of  this  de- 
scription— commeatus,  or  provisions 
going  to  the  enemy's  ports — is  no 
peculiar  claim  of  this  country,  it 
belongs  generally  to  belligerent 
nations ;  the  ancient  practice  of 
Europe,  or  at  least  of  several 
maritime  states  of  Europe,  was  to 
confiscate  them  eiitirely;  a  cen- 
tury has  not  elapsed  since  this 
claim  has  been  asserted  by  some 
of  them.  A  more  mitigated  prac- 
tice has  prevailed  in  later  times  of 
holding  such  cargoes  subject  only 
to  a  right  of  pre-emption,  that  is, 


to  a  right  of  purchase  upon  a 
reasonable    compensation   to  the 
individual  whose  property  is  thus 
diverted.   I  have  never  understood 
that  on  the  side  of  the  belligerent 
this  claim  goes  beyond  tiie  case  of 
cargoes   avowedly  bound  to  ihe 
enemy's  ports,    or   suspected  on 
just  grounds  to  have  a  concealed 
destination  of  that  kind ;  or  that 
on  the  side  of  the  neutral  the 
same  exact  compensation  is  to  be 
expected  which    he   might   have 
demanded  from  the  enemy  in  his 
own  port ;  the  enemy  may  be  dis- 
tressed  by  &mine  and   may  be 
driven  by  his  necessities  to  pay  a 
famine  price  for  the  commodity  if 
it  gets  there ;  it  does  not  foUow 
that  acting  upon  my  rights  of  war 
in  intercepting  such  supplies,  I  am 
under  the   obligation   of  paying 
that   price  of  distress.     It  is  a 
mitigated  exercise  of  war  on  which 
my  purchase  is  made,  and  no  rule 
has  established  that  such  a  pur- 
chase shall  be  regulated  exactly 
upon  the   same  terms   of  profit 
which  would  have  followed  the  ad- 
venture if  no  such  exercise  of  war 
had  intervened ;  it  is  a  reasonable 
indemnification  and  a  fJEor  |Ht>fit 
on  the  commodity  that   is  due, 
reference  being  had  to  the  original 
price  actually  paid  by  the  exporter 
and  the  expenses  which  he  has 
incurred.     As  to  what  is  to  be 
deemed  a  reasonable  indenmifica* 
tion  and  profit^  I  hope  and  trust 
that  this  country  will  never  be 
found  backward  in  giving  a  liberal 
interpretation  to  these  terms ;  but 
certainly  the  capturing  nation  does 
not  always  take  these  cargoes  on 
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the  same  terms  on  which  an  enemy 
would  he  content  to  purchase 
them  ;  much  less  are  cases  of  this 
kind  to  he  considered  as  cases  of 
costs  and  damages,  in  which  all 
loss  of  possible  profit  is  to  be  laid 
upon  unjust  captors  ;  for  these  are 
not  unjust  captures,  but  authorised 
exercises  of  the  rights  of  war." 
The  HaaUt,  2  C.  Rob,  181. 

Carrying  of  military  persons, 
public  agentSy  and  despatches  he- 
longing  to  hell^erents. — ^The  trans- 
port of  naval  or  military  forces  of 
the  enemy  to  a  hostile  destination 
will  lead  to  the  condemnation  of 
the  ship  and  cargo  as  for  a  carriage 
of  contraband  of  the  most  noxious 
character  {The  Friendshipy  6  C. 
Rob.  420),  nor  is  the  number  of 
such  persons  conyeyed  very  ma- 
terial, for,  as  observed  by  Sir 
William  Scott, "  number  alone  is  an 
insignificant  circumstance  in  the 
consideration  on  which  the  princi- 
ple of  law  on  this  subject  is  built ; 
since  fewer  persons  of  high  quality 
and  character  may  be  of  more 
importance  than  a  much  greater 
number  of  persons  of  lower  con- 
dition. To  send  out  one  veteran 
general  to  take  the  command  of 
forces  might  be  a  much  more 
noxious  act  than  the  conveyance 
of  a  whole  regiment.  The  conse- 
quences of  such  assistance  are 
greater ;  and  therefore  it  is  what 
the  belligerent  has  a  stronger 
right  to  prevent  and  punish.**  The 
Orozemhoy  6  C.  Rob.  480,  434. 

Upon  the  same  principle,  the 
oflfence  of  fraudulently  carrying 
despatches  in  the  service  of  the 


enemy  will  subject  to  confiscation 
the  neutral  vessel  in  which  they 
are  carried.  "The  carrying  of 
two  or  three  cargoes  of  military 
stores,"  says  Sir  W.  Scott,  "  is  ne- 
cessarily an  assistance  of  a  limited 
nature ;  but  in  the  transmission  of 
despatches  may  be  conveyed  the 
entire  plan  of  a  campaign,  that 
may  defeat  all  the  plans  of  the 
other  belligerent  in  that  quarter 
of  the  world.  It  is  true,  as  it  is 
said,  that  one  ball  might  take  off  a 
Charles  XII.,  and  might  produce 
the  most  disastrous  effects  in  a 
campaign ;  but  that  is  a  conse- 
quence so  remote  and  accidental, 
that  in  the  contemplation  of  human 
events  it  is  a  sort  of  evanescent 
quantity  of  which  no  account  is 
taken ;  and  the  practice  has  been, 
accordingly,  that  it  is  in  consider- 
able quantities  only  that  the  offence 
of  contraband  is  contemplated. 
The  case  of  despatches  is  very  dif- 
ferent :  it  is  impossible  to  limit  a 
letter  to  so  small  a  size  as  not  to 
be  capable  of  producing  the  most 
important  consequences.  It  is  a 
service  therefore  which,  in  what- 
ever degree  it  exists,  can  only  be 
considered  in  one  character — as  an 
act  of  the  most  hostile  nature. 
The  offence  of  fraudulently  carry- 
ing despatches  in  the  service  of 
the  enemy  being,  then,  greater 
than  that  of  carrying  contraband 
under  any  circumstances,  it  be- 
comes absolutely  necessary,  as  well 
as  just,  to  resort  to  some  other 
penalty  than  that  inflicted  in  cases 
of  contraband.  The  confiscation 
of  the  noxious  article,  which  con- 
stitutes the  penalty  in  contraband 
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vbere  the  renel  snl  cargo  do  not 
belong  to  the  same  pencHi,  would 
be  ridicaloiis  when  applied  to  ^ 
spakhet,  Thare  would  be  na  freight 
dependent  on  their  transportation* 
and  therefore  this  penalty  ooold 
not,  in  the  natnre  of  things,  be 
applied.  The  rdiicle  in  which  thej 
are  carried  must  therefore  be  oon- 
fiflcaied."  The  Alalania^^C.^ix^ 
440,  455. 

With  regard  to  what  will  be 
consida^  despatdies.  Sir  Wdham 
Scott  has  laid  it  down  **  that  they 
are  all  official  commnnications  of 
official  pemHis  on  the  poblic  affSurs 
of  the  goT^nment.  The  compara- 
tive importance  of  the  particular 
papers  is  immaterial,  since  the 
Gonrt  will  not  constmct  a  scale  of 
relative  importance,  which,  in  fact, 
it  has  not  the  means  of  doing  with 
any  degree  of  accuracy  or  satisfisus- 
tion  to  itself:  it  is  sufficient  that 
they  relate  to  the  public  business 
of  the  enemy,  be  it  great  or  small. 
It  is  the  right  of  the  belligerent  to 
intercept  and  cut  off  all  communi- 
cation between  the  enemy  and  his 
settlements,  and,  to  the  utmost  of 
his  power,  to  harass  and  disturb 
this  connection,  which  it  is  one  of 
the  declared  objects  of  the  ambition 
of  the  enemy  to  preserve.  It  is 
not  to  be  said,  therefore,  that  this 
or  that  letter  is  of  small  moment : 
the  true  criterion  will  be,  is  it  on 
the  public  business  of  the  state, 
and  passing  between  public  persons 
in  the  public  service  ?  That  is  the 
question.  Ifindividuals  take  papers 
coming  from  official  persons  and 
addressed  to  persons  in  authority, 
and  they  turn  out   to  be  mere 


private  letters,  as  may  aonwtimeB 
ha{^Mn  in  the  various  rdatioos  of 
life,  it  will  be  wdl  for  them,  and 
they  win  have  the  benefit  of  00 
fortunate  an  evait  But  if  the 
papers  so  taken  rdate  to  publk 
concons,  be  they  great  ix  smaD, 
dvil  or  military,  the  Court  will 
not  split  hairs,  and  consider  their 
relative  importance.  For  on  what 
grounds  can  it  i^oceed  to  make 
eaA  estimate  with  any  aocuragr  ? 
What  a{qpears  small  in  words,  or 
what  may  perhaps  be  artfidly  dis- 
guised, may  relate  to  objects  of 
infinite  importance  known  <Hily  to 
the  en^ny,  and  of  which  the  Court 
has  no  means  of  judging.  The 
Court,  therefore,  wiU  not  take  upon 
itself  the  burth^i  of  Ibrming  sudi 
a  scale,  but  will  look  only  to  the 
fact^  whether  the  case  &Us  within 
the  general  description  or  not** 
The  Caroline,  6  C.  Bob.  465  ;  and 
see  The  Suean,  ib.  461,  n. 

Where  the  papers  are  committed 
to  the  charge  of  a  neutral  by  a 
person  not  invested  with  a  public 
character,  they  will  not  be  consi- 
dered as  deq)atches.  See  The 
Rapid,  Edw.  228 ;  The  CaroUne, 
6  C.  Bob.  469. 

A  neutral  may  carry  despatches 
from  an  ambassador  of  the  enemy 
resident  in  the  neutral  country  to 
the  ambassador's  own  government. 
"These,"  says  Sir  WHUam  Scott, 
"  are  despatches  from  persons  who 
are,  in  a  peculiar  manner,  the  fa- 
vourite object  of  the  protection  of 
the  law  of  nations,  redding  in  the 
neutral  country  for  the  purpose  of 
preserving  the  relations  of  ami^ 
between  that  state  and  their  own 
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government.  On  this  ground  avery 
material    distinction    arises  with 
respect  to  the  right  of  furnishing 
the  conyeyance.  .  .  .  The  neutral 
cjountry  has  a  right  to  preserve 
its  relations  with  the  enemy,  and 
you  are  not  at  liberty  to  conclude 
that  any  communication  between 
them  can  partake,  in  any  degree, 
of  the  nature  of  hostility  against 
you.  .  .  .  The  limits  assigned  to 
the  operations  of  war  against  am- 
bassadors by  writers  on  public  law 
are,  that  the  belligerent  may  exer- 
cise his  right  of  war  against  them, 
wherever  the  character  of  hostility 
exists  :  he  may  stop  the  ambassa- 
dor of  his  enemy  on  his  passage, 
but  when  he  has  arrived  in  the 
neutral  country  and  taken  on  him- 
self the  functions  of  his  office  and 
has  been  admitted  in  his  represen- 
tative character,  he  becomes  a  sort 
of  middle-many  entitled  to  peculiar 
privileges,  as  set  apart  for  the  pre- 
servation of  the  relations  of  amity 
and  peace,  in  maintaining  which 
all  nations  are  in  some  degree  in- 
ter^ted.    If  it  be  argued  that  he 
retains  his  national  character  un- 
mixed, and  that  even  his  residence 
is  considered  as  a  residence  in  his 
own  country,  it  is  answered  that 
this  is  a  fiction  of  law,  invented 
for  his   farther  protection  only; 
and  as  such  a  fiction,  it  is  not  to 
be  extended  beyond  the  reason- 
ing on  which  it  depends.    It  was 
intended  as  a  privilege,  and  can- 
not be  urged  to  his  disadvantage* 
Could  it  be  said  that  he  would,  on 
that  principle,  be  subject  to  any  of 
the  rights  of  war  in  the  neutral 
territory  ?    Certainly  not :    he  is 


there  for  the  purpose  of  carry- 
ing on  the  relations  of  peace  and 
amity,  for  the  interests  of  his  own 
country  primarily,  but  at  the  same 
time  for  the  furtherance  and  pro- 
tection of  the  interest  which  the 
neutral  country  also  has  in  the 
continuance  of  those  relations.  It 
is  to  be  considered  also,  with  re- 
gard to  this  question,  what  may 
be  due  to  the  convenience  of  the 
neutral  state ;  for  its  interest  may 
require  .  that  the  intercourse  of 
correspondence  with  the  enemy's 
country  should  not  be  altogether 
interdicted.  It  might  be  thought 
to  amount  almost  to  a  declaration 
that  an  ambassador  from  the  enemy 
shall  not  reside  in  the  neutral 
state,  if  he  is  declared  to  be  de- 
barred from  the  only  means  of 
communicating  with  his  own.  For 
to  what  useful  purpose  can  he 
reside  there,  without  the  opportu- 
nity of  such  a  communiisation  ? 
It  is  too  much  to  say  that  all  the 
business  of  the  two  states  shall 
be  transacted  by  the  minister  of 
the  neutral  state  resident  in  the 
enemy's  country.  The  practice  of 
nations  has  allowed  to  neutral 
states  the  privilege  of  receiving 
ministers  from  the  belligerent 
powers,  and  of  an  immediate  nego- 
tiation with  them."  Per  Sir  TF. 
Scott  in  The  Caroline,  6  C.  Rob. 
461. 

Upon  the  same  principle  de- 
spatches may  be  conveyed  on 
board  a  neutral  vessel  going  from 
a  hostile  port  to  a  consul  of  the 
enemy  resident  In  a  neutral  coun- 
try.  The  Madison,  Eiw.  224:. 

But  if  papers  are  really  of  a 
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hostile  or  illegal  nature,  they  will 
derive  no  protection  by  their  being 
conyeyed  nnder  the  sanction  of  a 
neutral  ambassador  resident  in  the 
enemy's  country.  For  the  Court 
of  Admiralty  has  held,  in  cases  of 
convoy,  that  even  the  interposition 
of  the  sovereign  of  a  neutral  state 
will  not  take  off  the  criminality  of 
an  illegal  act  (see  The  Maria,  ante, 
p.  757)  ;  still  less  can  ah  ambas- 
sador, acting  only  under  a  dele- 
gated authority  from  his  sovereign, 
be  permitted  to  assume  a  privilege 
so  injurious  to  a  belligerent  whose 
rights  it  is  his  duty  to  respect. 
The  Madison,  Edw.  226. 

There  is  nothing  criminal  in 
carrying  despatches  of  a  purely 
commercial  character  {The  Hope,  6 
C.  Rob.  456,  cited),  nor  in  carrying 
despatches  to  a  port  of  destination 
which  ceased  to  be  a  colony  of  the 
enemy  before  the  vessel  reaches  it 
{The  Trende  Sostre,  6  C.  Eob.  457, 
cited),  nor  where  the  despatches 
have  been  put  on  board  in  fraud 
of  the  master,  notwithstanding  he 
has  done  all  he  could  to  prevent 
then:  being  received.  The  Lisetie, 
6  C.  Rob.  457,  cited. 

Where,  however,  a  neutral 
master,  from  want  of  proper  cau- 
tion, suffers  despatches  to  be  con- 
veyed on  board  his  vessel,  the  plea 
of  ignorance  will  not  avail  him. 
The  Rapid,  Edw.  228. 

Where,  however,  the  destination 
of  a  yessel  is  neutral,  neither  mili- 
tary officers,  nor  public  agents  of 
the  enemy,  nor  hostile  despatches 
on  board  of  her,  can  be  treated  as 
contraband  of  war.  See  The 
Hendric    and    Alida,    Marriott's 


Adm.  Rep.  139  ;    in  tiiat  case  a 
Dutch  ship,  in  the  time  of  our  first 
American  war  (1777),  sailing  from 
a  Dutch  port  to  St.  Eustatia,  a 
Dutch     settlement,    was    seized, 
having  on  board    powd^,  gnns, 
naval    stores,    and    fire   military 
officers,  with  rebel    commissions 
(which,  however,  had  been  destroyed 
before  the  taking  of  the  vessel), 
and  all  going  avowedly  to  serve  in 
the  rebel  army.     It  was  argued 
that  the  vessel  merely  intended  to 
touch  at  St.  Eustatia,  and  that 
her  real  destination  was  hostile, 
namely,  K^ew  England.    Bat  the 
hostile  destination  not  being  clear, 
the  judge,    Su*  George  Hay,  re- 
stored the  ship  and  cargo,  and  it 
appears  from  other  sources  that 
the  officers  were  not  detained  as 
prisoners  of  war.    "  It  would  be 
too  high,"  said  the  learned  judge, 
"  for  any  such  court  of  justice  as 
this  to  assert,  that  the  Dutch  may 
not  carry  in  their  own  ships  to 
their  own  colonies  and  settlements 
everything  they  please,    whether 
arms  or  ammunition,  or  any  other 
species  of  merchandise,  provided 
they  do  it  with  the  permission  of 
their  own  laws ;  and  if  they  act 
contrary  to  them,  I  am  no  judge  of 
the  laws  of  Holland." 

In  the  case  of  The  Trent,  a 
captain  of  the  United  States  navy 
stopped  a  British  royal  mail 
steamer  in  her  passage  from 
Havannah,  a  neutral  port»  to  Eng- 
land, a  neutral  country,  and  took 
from  the  steamer  certain  persons 
supposed  to  be  ambassadors,  and 
also  supposed  to  be  bearers  of 
despatches  from  the  so-called  Con- 
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federate  States,  to  its  agents  in 
Europe,  though  no  despatches  were 
found.  The  British  government 
having  demanded  the  restoration 
of  the  persons  so  seized,  they  were 
given  up  by  the  United  States. 
See  the  affair  of  The  Trent  dis- 
cussed at  length.  Kent  on  Inter- 
national Law,  by  Abdy,  381  ; 
Historicus  on  International  Law> 
187,  198. 

We  have  before  seen  that  the 
fraudulent  carrying  of  the  enemy's 
despatches  by  a  neutral  involves  a 
forfeiture  of  the  ship.  The  same 
penalty  will  also  be  extended  to 
the  cargo  when  it  is  the  property 
of  the  same  owners  {The  Atahnia, 
6  C.  Bob.  440;  and  see  7%^  Con- 
stantia,  ib.  461,  n.),  except  where 
the  master  does  not  appear  to  be 
agent  for  the  cargo  {The  ffqpe^  6 
O.  Bob.  463,  n.)  ;  but  the  master's 
private  adventure  would  in  such  a 
case  be  confiscated.  The  Susan, 
6  C.  Bob.  461,  n. 

Although  the  carrying  of  de- 
spatches may  not  be  fraudulent, 
the  ship  and  cargo  will  only  be 
restored  on  payment  of  the  captor's 
expenses,  for  a  private  merchant 
is  under  no  obligation  to  be  the 
carrier  of  the  enemy's  despatches 
to  his  own  government.  And  one 
inconvenience  to  which  he  may  be 
held  fairly  subject,  is  that  of  having 
his  vessel  brought  in  for  examina- 
tion, and  of  the  necessary  deten- 
tion and  expense.  He  gives  the 
captors  an  undeniable  right  to  in- 
tercept and  examine  the  nature 
and  contents  of  the  papers  which 
he  is  carrying ;  for  they  may  be 
papers  of  an  injurious  tendency, 


although  not  such,  in  any  a  priori 
presumption,  as  to  subject  the 
party  who  carries  them  to  the 
penalty  of  confiscation,  and  by 
giving  the  captors  the  right  of 
that  inquiry,  he  must  submit  to  all 
the  inconveniences  that  may  at- 
tend it.  The  Caroline,  6  C.  Bob. 
461,469;  The  Madison,  Eiw.  226; 
The  Ra^pid,  ib.  231. 

It  may  be  here  mentioned,  that 
by  a  declaration  made  by  the 
Queen  on  the  15th  of  April,  1854, 
although  her  Majesty,  during  the 
late  Bussian  war,  waived  the  right 
of  seizing  enemy's  property  laden 
on  board  a  neutral  ship,  it  was 
declared  to  be  "impossible  for 
her  Majesty  to  forego  the  exercise 
of  her  right  of  seizing  articles  of 
contraband  of  war,  and  of  pre- 
venting neutrals  from  bearing  the 
enemy's  despatches." 

The  supply  of  Gontrdband  not  an 
offence  against  the  law  of  the  Neu- 
tral State, — ^Although,  as  we  have 
before  seen,  it  is  an  offence  against 
the  law  of  nations  for  the  subject 
of  a  neutral  country  to  supply  a 
belligerent  with  contraband  of 
war,  his  doing  so  is  not  a  vio- 
lation of  the  national  neutrality, 
nor  is  it  ordinarily  an  infringe- 
ment of  the  municipal  law  of  his 
own  country,  unless  by  what  he 
does  he  comes  within  the  pro- 
visions of  some  special  act.  Thus 
in  the  important  case  of  The  San- 
tissima  Trinidad,  7  Wheaton,  283, 
340y  the  question  arose,  whether 
the  sending  of  an  armed  vessel 
and  mxmitions  of  war,  from  a  part 
of  the  United  States  then  neutral, 
8  K 
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to  Boenos  Ajresy  ft  cokm j  whidi 
hftd  revolted  from  and  was  at  war 
with  Spain,  was  iDegal  aoocHding 
to  the  lawi  of  the  United  States. 
Sionff  J^  in  delirerii^  the  judg- 
ment of  the  Baprexoe  Coort,  eaid^ 
**  The  question  as  to  the  original 
ill^;ftl  armament  and  ont£t  of  the 
Tessel  may  be  dismiflsed  in  a  few 
words.  It  is  apparent,  that  though 
equipped  as  ft  Teasel  of  war,  she 
was  sent  to  Bnenos  Ayres  on  a 
commenaal  adrentnre — contra- 
bandy  indeed,  bat  in  no  shape 
Tiolating  onr  laws  or  oar  national 
neotrality.  K  captared  by  a 
G^Mniih  ship  of  war  daring  the 
Toyage,  she  woold  have  been  justly 
condemned  as  good  prize,  and  for 
being  engaged  in  a  traffic  pro- 
hibited by  the  law  of  nations. 
Bat  there  is  nothing  in  oar  laws, 
or  in  the  law  of  nations,  that  for- 
bids oar  citizens  from  sending 
armed  ressels,  as  well  as  manitions 
of  war,  to  foreign  ports  for  sale. 
It  is  a  commercial  adventare, 
which  no  nation  is  bound  to  pro- 
hibit, and  which  only  exposes  the 
persons  engaged  in  it  to  the  pe- 
nalty of  confiscation.  Supposing, 
therefore,  the  voyage  to  have  been 
for  commercial  purposes,  and  the 
sale  at  Buenos  Ayres  to  have  been 
a  band  ftde  sale  (and  there  is  no- 
thing in  the  evidence  before  us  to 
contradict  it),  there  is  no  pretence 
to  say  that  the  original  outfit  on 
the  voyage  was  illegal,  or  that  a 
capture  made  after  the  sale  was, 
for  that  cause  alone,  invalid." 

It  follows  therefore  that  con- 
tracts relating  to  the  supply  of 
contraband   to  a  belligerent  are 


valid,  and  may  be  cnforeed  in  the 
ooontzy  of  the  neotzal  who  enten 
intothem.   See  Ex  parig  Ckawasm, 

17:  thece  Lofd  Chancelkr  wU- 
hwry^  reversing  the  decisiop  of  Xr. 
CommifflJonffT  Penny,  hdd  that  a 
contract  to  share  in  a  joiBiftdven- 
tnre  to  cany  goods  oootrabaDd  of 
war  to  a  port  of  a  beDigefeot,  and 
there  to  dispose  of  the  goods,  and 
convert  than  into  others,  to  be 
re-exported  from  the  bdligerent 
port,  though  blodcaded,  is  not  an 
ill^al  contract^  bat  constztntes  a 
valid  partnerdiip  in  ihe  ftdventore, 
and  that  the  Goozts  of  this  coun- 
tay  are  bound  to  ffltertarn  pro- 
ceedings for  an  aoooont  between 
the  partners  or  their  assigns,  if 
thereto  required  by  either  partner 
or  his  assigns.  '^  In  the  view  of 
international  law,"  said  his  Lord- 
ship, "  the  commerce  of  nations  is 
perfectly  free  and  unrestricted. 
The  subjects  of  each  nation  have 
a  right  to  interchange  the  pro- 
ducts of  labour  with  the  inhabi- 
tants of  every  other  countiy.  If 
hostilities  occur  between  ^  two 
nations,  and  they  become  belli- 
gerents, neither  belligerent  has  a 
right  to  interpose,  or  to  require  a 
neutral  government  to  intapose, 
any  restrictions  on  the  comm^ce 
of  its  subjects.  The  belligerent 
power  certainly  acquires  oertain 
rights,  which  are  given  to  it  bj 
international  law.  One  of  these 
is  the  right  to  arrest  and  captor^ 
when  found  on  the  sea,  the  high- 
road of  nations,  any  munitions  of 
war  which  are  destined  and  in  the 
act  of  being  transported  in  a  neu- 
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tral  ship  to  its  enemy.  'huB  right,  ' 
which  the  laws  of  war  gave  to  a 
belligerent  for  his  protection,  does 
not  inyolye  as  a  conseqnence  that 
the  act  of  the  neutral  subject  in 
BO  transporting  munitions  of  war 
to  a  belligerent  country  is  either 
a  personal  offence  against  the  bel- 
ligerent captor,  or  an  act  which 
gives  him  any  ground  of  complaint 
either  against  the  neutral  trader 
personally  or  against  the  govern- 
ment of  which  he  is  a  subject. 
The  title  of  the  belligerent  is 
limited  entirely  to  the  right  of 
seizing  and  condemning  as  lawful 
prize  the  contraband  articles.  He 
has  no  right  to  inflict  any  punish- 
ment on  the  neutral  trader,  or  to 
make  his  act  a  ground  of  repre- 
sentation or  complaint  against  the 
neutral  state  of  which  he  is  a  sub- 
ject. In  fact,  the  act  of  the  neu^ 
tral  trader  in  transporting  muni- 
tions of  war  to  the  belligerent 
country  is  quite  lawful,  and  the 
act  of  the  other  belligerent  in 
seizing  and  appropriating  the  con- 
traband articles  is  equally  lawful. 
Their  conflicting  rights  are  co- 
existent, and  the  right  of  the  one 
party  does  not  render  the  act  of 
the  other  party  wrongful  or  illegal. 
There  is,  however,  much  incorrect- 
ness of  expression  in  some  writers 
on  the  subject^  who  in-consequence 
of  this  right  of  the  belligerent  to 
seize  in  iramihc  munitions  of  war 
while  being  conveyed  by  a  neutral 
to  his  enemy,  speak  of  this  act 
of  transport  by  the  neutral  as  un- 
lawM  and  prohibited  commerce. 
But  this  commerce,  which  was 
perfectly  lawful  for  the  neutral 


with  either  belligerent  country 
before  the  war,  is  not  made  by  the 
war  unlawful  or  ^pable  of  being 
prohibited  by  both  or  either  of 
the  belligerents ;  and  all  that  in- 
ternational law  does  is  to  subject 
the  neutral  merchant  who  trans- 
ports the  contraband  of  war  to  the 
risk  of  having  his  ship  and  cargo 
captured  and  condemned  by  the 
belligerent  power  for  whose  enemy 
the  contraband  is  destined.  That 
the  act  of  the  neutral  merchant  is 
in  itself  innocent  is  plain  from  the 
circumstance  that  the  belligerent 
captor  cannot  visit  it  with  any 
penal  consequences  beyond  his 
judicial  condemnation  of  the  ship 
and  cargo,  nor  can  he  make  it  the 
subject  of  complaint."  See  also 
The  ffelen,  1  Law  Eep.  (Adm.) 
1,2. 

Upon  the  same  principle,  al- 
though insurances  on  articles  con^ 
traband  of  war  are  void  in  the 
country  of  the  hostile  belligerent, 
and  incapable  of  being  enforced  in 
their  Courts  (2  Am.  Mar.  Ins.  656, 
3rd  Ed.,  citing  1  Marsh.  Ins.  75, 
Gibson  v.  Service,  5  Taunt.  433,  1 
Marsh.  Bep.  119),  nevertheless  an 
insurance  effected  by  or  for  neu- 
trals of  articles  contraband  of  war, 
heiOig  per  ee  a  valid  contract,  may 
be  enforced  in  the  Courts  of  the 
neutral  country,  provided  the  na- 
ture of  the  trade  and  of  the  goods 
were  disclosed  to  the  underwriter, 
or  providing  there  be  just  ground 
from  the  circumstances  of  the 
trade  or  otherwise  to  presume 
that  he  was  duly  informed  there- 
of. 2  Am.  Mar.  Ins.  656,  3rd 
Ed.,  citing  3  Kent,  Comm.  267 ; 
3  K  2 
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1  IdL  14f  ;  7%f  SanHsmma  Trmi- 
dad,  7  Whemt<m,  283  ;  Ex  park 
Ckatiuae,  In  %$  Grazehrook^  M 
L.  J.  (Bktcj.)  17.  And  see  Lrt^ 
ten  by  Historiciu,  1»— 145. 

The  procUnuitioQ  nsiuDj  made 
bj  the  Crown  to  warn  subjects  not 
to  cootrmreDe  the  prorisionB  of 
the  Foreign  Enlistment  Act,  or  to 
act  contnuy  to  the  roles  of  inter- 
national law,  does  render  any 
act  merely  in  breach  of  intema- 
tkmal  law  (and  which  is  punish- 
able as  soch  by  the  Admiralty 
Coorts  of  the  belligerents)  Olegal 
by  the  mnnicipal  laws  of  this  conn- 
try.  This  is  wen  explained  by 
Lord  Chancellor  Wesfbwry  in  a 
case  where  it  was  held  that  the 
Queen's  proclamation  of  the  13th 
May,  1861  (see  34  L.  J.  Bktcy. 
18,  note)  did  not  render  a  contract 
for  a  neutral  to  supply  belligerents 
with  articles  of  contnd>and  inralid. 
"The  object  of  the  proclamation 
of  1861,-  said  his  Lordship,  "  is  to 
make  known  the  existing  law — it 
can  neither  make  norunmake  law. 
In  truth,  the  proclamation  is  di- 
rected, and  very  properly,  to  two 
objects  ;  first,  to  declare  that  the 
provisions  of  the  Foreign  Enlist- 
ment Act  would  be  strictly  en- 
forced ;  and,  secondly,  not  to  pro- 
hibit the  exportation  of  warlike 
stores,  but  to  warn  the  subjects  of 
the  reahn  that  if  any  subject  car- 
ried contraband  of  war  to  either 
belligerent  he  would  incur  the 
penal  consequences  of  the  law  of 
nations,  and  would  receive  no  pro- 
tection or  relief  from  these  conse- 
quences (that  is,  from  capture  and 
condemnation)  at  the  hands  of  her 


'Majesty.  The  proclamation  has 
no  effect  whatever  on  the  legality 
of  this  adventare." 

Fomgn  EnHsbmmd  Jlr^— In 
order  to  pRvent  subjects  of  this 
country  enHstnig  or  serriDg  in 
foreign  service,  or  **  equipping  fur- 
nishing, fitting  oat  or  arming"  ves- 
sels, in  order  to  aid  in  militaiy 
operations  with  any  fordgn  powers 
without  leave  or  licence  of  the 
Crown,  the  legislature  of  this 
country  in  the  year  1819  passed 
the  Foreign  Kilistment  Act,  59 
Geo.  3,  c  69.  A  somewhat  similar 
Act  had  been  passed  on  the  ^20th 
of  Apnl,  1817,  by  the  United  States 
of  America. 

The  principal  decisions  upon 
the  American  Act  are  Th%  San- 
tissma  TrvUdad,  7  Wheat  Rep. 
284,  cited  on  another  subject  cmte^ 
p.  865  ;  and  7^  Uniied  StaUs  v. 
Qumcy,  6  Pd^s  Bep.  445.  In 
the  latter  case  the  indictment 
charged  the  defendant  with  being 
knowingly  concerned  in  the  fitting 
out,  in  tJie  port  of  Baltimore,  a 
vessel  called  "  The  BoUvar,''  with 
intent  to  employ  her  in  the  ser- 
vice of  a  "foreign  people" — the 
United  Provinces  of  Buenos  Ayres 
— against  the  subjects  of  the  Em- 
peror of  Brazil,  with  whom  the 
United  States  were  at  peace.  The 
vessel  went  from  Baltimore  to  St 
THhoms^andtoas  iherefuUycarmed. 
She  afterwards  cruised  under  the 
Buenos  Ayrean  flag.  Thanq^zon, 
J.,  in  delivering  the  judgment  of 
the  superior  Court,  said,  "Hie 
offence  consists  principally  in  the 
intention  with  which  the  prepara* 
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tions  were  made.    These  prepara- 
tionsy  according  to  the  very  terms 
of  the  Act,  must  be  made  within 
the  limits-  of  the  United  States  5 
and  it  is  equally  necessary  that 
the  intention  with  respect  to  the 
employment  of  the  vessel  should 
be  formed  before  she  leaves  the 
United  States.     And  this  must  be 
a  fixed  intention  ;  not  conditional 
or  contingent,  depending  on  some 
future  arrangements.    This  inten- 
tion is  a  question  belonging  to  the 
jury  to  decide.    It  is  the  material 
point  on  which  the   legality  or 
criminality  of  the  act  must  turn ; 
and  decides  whether  the  adventure 
is  of  a   commercial  or   warlike 
character.    The  law  does  not  pro- 
hibit armed  vessels  belonging  to 
citizens  of  the  United  States  fix)m 
sailing  out  of  our  ports;  it  only  re- 
quires the  owners  to  give  security 
(as  was  done  in  the  present  case) 
that  such  vessels  shall  not  be  em- 
ployed by  ihem  to  commit  hostili- 
ties agamst  foreign  powers  at  peace 
with  the  United  States.    The  col- 
lectors are  not  authorised  to  detain 
vessels,  alihaugh  manifestly  built 
far  warlike  purposes^  and  about  to 
depart  from  the  United  States,  un- 
less circumstances  render  it  pro- 
bable that  such  vessels  are  intended 
to  be  employed  by  the  oumers  to 
comnUi  hostiUties  against  some  fo- 
reign power   at  peace  with  the 
United  States.    All  the  latitude, 
therefore,  necessary  for  commercial 
purposes  is  given  to  our  citizens; 
and  they  are  restrained  only  firom 
such  acts  as  are  calculated  to  in- 
volve  the   country   in    a    war.'* 
'*  These  decisions,"  in  the  eloquent 


language  of  an  able  writer  on  in- 
ternational law,  "  prove  decisively 
that  the  Foreign  Enlistment  Act 
was  not  intended  to,  and  did  not 
in  fact,  operate  so  as  in  any  way 
to  limit  or  control  the  absolute 
freedom  of  neutral  commerce.  The 
Enlistment  Act  is  directed  not 
against  the  animus  vendendi,  but 
the  animus  belligerandi.  It  pro- 
hibits warlike  enterprises,  but  it 
does  not  interfere  with  commer- 
cial adventure.  A  subject  of  the 
Crown  may  sell  a  ship  of  war  as 
he  may  sell  a  musket,  to  either 
belligerent  with  impunity ;  nay, 
he  may  even  despatch  it  for  sale 
to  the  belligerents.  But  he  may 
not  take  part  in  the  overt  act  of 
making  war  with  a  people  with 
whom  his  sovereign  is  at  peace. 
The  purview  of  the  Foreign  En- 
listment Act  is  to  prohibit  a  breach 
of  allegiance  on  the  part  of  the 
subject  against  his  own  sovereign, 
not  to  prevent  transactions  in  con- 
traband with  the  belligerents." 
Historicus  on  International  Law, 
p.  168.  And  on  the  Foreign  En- 
listment Acts  see  the  able  chapter 
by  Professor  Abdy  in  his  edition 
of  Kent  on  International  Law,  pp. 
291,  321 ;  Gibb's  Foreign  Enlist- 
ment Act. 

The  English  Foreign  Enlistment 
Act,  59  Geo.  III.,  c.  69,  was  much 
discussed  in  the  great  case  of 
The  Alexandra,  reported  under 
the  name  of  Attomey-Oeneral  v. 
SUlem,  2  H.  «fc  C.  431 :  in  that 
case  there  was  an  information 
against  the  ship  Alexandra^ 
charging  that  the  defendants  and 
others  had  been  guilty  of  a  viola- 
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tion  of  the  Foreign  Enlistment 
Act  in  respect  of  that  TeaseL    The 
ship^teoftdlra  had  been  bcdlt  and 
partly  rigged  at  Ltyerpool,  and 
had  beoi  seized  cm  the   6th  of 
April  by  an  officer  of  the  customs, 
on  the  ground  of  a  breach  of  the 
7th  section  of  the  rtatnte.     The 
defendants  claimed  the  ship,  and 
pleaded  that  it  was  not  forfeited. 
The   information   charged   them 
with  ereiy  possible  yiolation  of  the 
Act  as  to  equ^ppmgy  fumiahmg^ 
and  fitting  out,  bnt  omitted  to 
diarge    anything    in    respect  of 
arming.     The    cause   was   tried 
before  PoOock,  C.  B.,  on  the  22nd 
of  June  and  the  three  following 
days.    The  eyidenoe  for  the  Crown 
clearly  estdilished  the  warlike  cha- 
racter of  the  vessel:  that  it  was  not 
at  all  adapted  for  commerce,  bat 
was  capable  of  being  adapted  for 
warlike  purposes;  and  though  it 
might  have  been  used  as  a  yacht, 
according    to    the    eyidence    of 
Captain  Inglefield,  R.  N.,  it  was 
in  all  probability  intended  to  be 
used  by  the  so-called  Confederate 
States  as  a  yessel  of  war,  when 
adapted    for    that    purpose    by 
suitable  equipments  and  fittings-- 
up    being  fimiished.      No    eyi- 
dence was  giyen  on  behalf  of  the 
defendants.     The    learned  Chief 
Baron,  after  adverting  to  the  law 
as  laid  down  in  Kent's  Commen- 
taries, yoL  i,  marg.  p.  142,  and 
the  statement  of  Story ^  J.  in  Th$ 
SanUssima    Trinidad    (7  Wheat. 
Bep.  28d,  340),  that  the  law  of 
nati<ms  did  not  prohibit  the  send- 
ing   armed   vessels,    as   well   as 
munitions     of    war,    to  foreign 


pcnrts  for  sale,  told  the  jmy  that 
the  question  which  he  proposed  to 
submit  to  them  was  whether  the 
Alexandra    was    merely    in  the 
course  of  building  for  the  purpose 
of  being  delivered  in  pursuance  of 
a  contract,  which  in  his  Lordship's 
opinion  was  perfectly  lawful;  or 
whether  there  was  any  intuition 
that  in  the  port  of  Liverpool,  or 
any  otlier  Bngtish  port^  the  vessel 
should  be  equipped,  fitted  out,  and 
furnished  or  armed  for  the  purpose 
of  aggression.    His  Lordship  pro- 
ceeded to  say  tJiat  the  Foreign 
Enlistment  Act  did  nai  prohibit 
the  building  of  ships  for  a  bel- 
ligerent power;  the  mk  by  any 
perscm    in    this   kingdom  to    a 
belligerent  power  of  any  quantity 
of  arms,  ammunition,  or  dee^aructive 
material  was  not  forbidden  eith^ 
by  intemationid  or  municipal  law ; 
and  if  so,  why  should  ships  be  an 
exception  ?  which,  in  his  opinicm, 
were  not   That  if  it  was  lawful 
for  a  person  to  build  a  diip  easily 
ccmvertible  into  a  man-of-war,  and 
offer  it  for  sale  to  either  of  the 
belligerents,  it  was  lawful  for  the 
Confederate  States  to  employ  a 
builder  to  build  a  ship  of  the  same 
descripticm  and  to  send  it  to  them. 
That  the  object  of  the  statute  was 
not  the  protection  of  belligerents, 
otherwise   the   l^islature   would 
have  prohibited  the  sale  of  gun- 
powder ;  but  to  prevent  the  equip- 
ment for  war,  in  the  ports  of  t^is 
country,  of  vessels  which  might 
possibly  come  into  hostile   com- 
municati(m  before  they  passed  the 
neutral  line.  .   •   .  His  Lordship 
finally  left  tJie  question  to  the  jury 
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as  follows :  "  Was  there  any  inten- 
tion  that  in  the  port  of  Liyerpool, 
or  in  any  other  port,  she  shonid  be 
either  equipped,  famished,  fitt^- 
ont,  for  armed  with  the  intention 
of  taking  part  in  any  contest  ?  If 
you  think  the  object  was  to  equips 
furnish,  fit  out,  or  arm  that  yessel 
at  Liverpool,  then  that  is  a  suffi- 
cient matter.  But  if  you  think 
the  object  really  was  to  build  a 
ship  in  obedience  to  an  order,  and 
in  compliance  with  a  contract, 
leaving  it  to  those  who  bought  it 
to  make  what  use  they  thought  fit 
oi  it,  then  it  appears  to  me  that 
the  Foreign  Enlistment  Act  has 
not  been  in  any  degree  broken." 
The  jury  having  found  a  verdict 
for  the  defendants,  on  cause  being 
shown  to  make  absolute  a  rule  nisi 
for  a  new  trial,  the  Court  being 
equally  divided  in  opinion  as  to 
whether  the  rule  ought  to  be  made 
absolute,  Ftgott,  B.,  withdrew  his 
judgment,  and  the  rule  was  dis- 
charged. 

It  was  held,  however,  that 
the  building  in  pursuance  of  a 
contract  with  intension  to  sell  and 
deliver  to  a  belligerent  power,  the 
hull  of  a  vessel  suitable  for  war, 
but  unarmed,  and  not  equipped, 
ftimished  or  fitted  out  with  any- 
thing  which  enables  her  to  cruise 
or  conmiit  hostilities,  or  do  any 
warlike  act  whatever,  is  not  a  viola- 
tion of  the  Foreign  Enlistment 
Act  (59  Geo.  III.,  c.  69). 

Pollock,  C.  B.,  and  Bramwell,  B., 
held  also  that  the  equipment  for- 
bidden by  the  statute  is  an  equip- 
ment of  such  a  warlike  character 
a^  enables  the  ship  on  leaving  a 


port  in  this  kingdom  to  cruise  or 
commit  hostilities.  Chanmll,  B., 
held  that  if  the  equipment  is 
doubtful,  it  may  be  explained  by 
the  evidence  of  the  intent  of  the 
parties.  And  that  the  Act  includes 
a  case  where  the  equipment  is 
such,  that  although  the  ship  when 
it  leaves  a  port  in  this  kingdom  is 
not  in  a  condition  at  once  to 
commit  hostilities,  is  yet  capable 
of  being  used  for  war,  and  the 
intent  is  clear  that  it  is  to  be  used 
for  war.  While  Pigotty  B.,  held 
that  any  act  of  equipping,  fur- 
nishing, or  fitting  out,  done  to 
the  hull  or  vessel,  of  whatever 
nature  or  character  that  act  may 
be,  if  done  with  the  prohibited 
intent,  is  within  the  language, 
and  also  within  the  spirit  of  the 
statute.  The  Grown  appealed  to 
the  Exchequer  Chamber  against 
the  decision  of  the  Court  of 
Exchequer  discharging  the  rule 
for  a  new  trial,  but  it  was  held  no 
appeal  lay.  2  H.  &  C.  581.  See 
also  Ex  parte  Ohavasse,  In  re 
Orazehrook,  U  L.  J.  (Bktcy.) 
20. 

Since  the  termination  of  the  war 
between  the  so-called  Confederate 
States  and  the  United  States,  the 
United  States  have  demanded  com- 
pensation from  this  country  in  re- 
spect of  the  damage  done  to  their 
conmierce  by  the  "Alabama**  and 
certain  other  ships  of  war  built, 
but  not  equipped  in  this  country, 
for  the  so-called  Confederate  States. 
It  is  difficult,  however,  to  see  how 
far,  upon  any  principle  of  law,  this 
demand  can  be  supported.  Such 
ships,  no  doubt^  were  contraband 
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of  war,  and  as  such  might  hare 
been  seixed  and  confiscated  by  the 
United  States  on  their  voyage  to  a 
port  of  the  so-called  (Confederate 
States,  jnst  as  rightfhlly  as  other 
warlike  materials,  snch  as  cannon, 
small-anns,  or  gunpowder,  supplied 
by  Uiis  conntiy  to  the  United 
States,  might  hare  been  seized 
and  confiscated  by  the  so-called 
Ccmfederate  States. 

Even  if  snch  ships  had  been 
p^mitted  to  leave  tiiis  conntiy 
in  violation  of  onr  own  Foreign 
Enlistment  Act^  it  may  be  fairly 
urged  that  tiiere  was  no  legal  ob- 
ligation on  the  part  of  England 
to  enforce  her  municipal  laws — 
intended  for  a  difierent  object — 
for  the  benefit  of  a  foreign  state. 


However,  as  upon  a  carefdl  find 
dispassionate  view  of  the  focts  re- 
lating to  those  ships  it  appears  that 
the  government  of  this  country  had 
done  all  that  it  legalh/  could  do, 
to  prevent  any  evasion  of  the 
Foreign  Enlistment  Act  to  the 
detriment  of  the  United  States, 
it  is  not  only  unprecedented,  bat 
unreasonable  to  demand  compen- 
sation for  any  damage  afterwards 
done  by  those  ships,  while  in  the 
service  of  the  so-called  Confederate 
States,  to  the  commerce  of  their 
opponents.  See  this  subject  dis- 
cussed at  length,  E^f  s  Interna- 
tional Law,  by  Abdy,  291—821 ; 
Historicus  on  International  Law, 
165,  176. 
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THE  FREDERICK  MOLKE,  Boysen,  Master. 
December  lOih,  1798. 

[reported   1   C.  ROB.   86.] 

Blockade.] — A  vessel  coming  out  of  a  blockaded  port  with  a  cargo 
is  prima  facie  liable  to  seizure.  If  the  cargo  was  taken  on  board 
after  the  commencement  of  the  blockade,  ship  and  cargo  will  be 
Uable  to  condemnation. 

This  was  the  case  of  a  Danish  vessel  taken  coming  out  of 
Havre,  on  the  18th  of  August,  1798,  and  bound  on  a  voyage 
from  Havre  to  the  coast  of  Africa,  with  a  miscellaneous  cargo. 

JUDGMENT. 

Sir  W.  Scott. — In  this  case  a  claim  has  been  given  for  the 
ship  and  cargo,  as  the  property  of  the  same  person,  a  Danish 
merchant  of  Ghristiania. 

Several  questions  have  been  raised  respecting  the  property, — 
the  previous  conduct  of  the  vessel, — the  legality  of  this  sort  of 
trade,  and  the  actual  violation  of  a  blockade.  I  shall  first  con- 
sider the  last  question,  because  if  that  is  determined  against  the 
claimant,  it  will  render  a  discussion  of  all  other  points  unne- 
cessary. 

First,  then,  as  to  the  blockade,  these  facts  appear  in  the  depo- 
sitions of  the  master :  "  That  on  his  former  voyage  he  cleared  out 
from  Lisbon  to  Copenhagen,  but  was  really  destined  to  Havre,  if 
he  could  escape  English  cruisers;  that  he  was  warned  by  an 
English  frigate,  '  The  Diamond,'  off  Havre,  not  to  go  into  Havre, 
as  there  were  two  or  three  ships  that  would  stop  him  ;  but  that 
he  slipped  in  at  night  and  delivered  his  cargo."  It  is  therefore 
sufficiently  proved  that  there  were  ships  on  that  station  to  prevent 
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ingress,  and  that  the  master  knowingly  evaded  the  blockade ;  for 
that  a  legal  blockade  did  exist,  results  necessanlj  from  these 
&cts,  as  nothing  further  is  necessary  to  constitute  blockade,  than 
that  there  should  be  a  force  stationed  to  prevent  communicatioD, 
and  a  due  notice  or  prohibition  given  to  the  party.' 

But  it  is  still  further  material  that  this  blockade  certainly  con- 
tinued till  the  ship  came  out  again«  It  is  notorious  indeed  that 
Havre  was  blockaded  for  some  time ;  and  although  the  blockade 
varied  occasionally,  it  still  continued ;  for  it  is  not  an  accidental 
absence  of  the  blockading  force,  nor  the  circumstance  of  being 
blown  off  by  wind  (if  the  suspension,  and  the  reason  of  the  sus- 
pension are  known),  that  will  be  sufficient  in  law  to  remove  a 
blockade. 

It  is  said,  this  was  a  new  transaction,  and  that  we  have  no  right 
to  look  back^to  the  delinquency  of  the  former  voyage;  and  a 
reference  is  made  on  this  point  to  the  law  of  contraband,  where 
the  penalty  does  not  attach  on  the  returned  voyage :  but  is  there 
that  analogy  between  the  two  cases  which  should  make  the  law  of 
one  necessarily,  or  in  reason  applicable  to  the  other  also  ?  I  can- 
not think  there  is  such  an  affinity  between  them ;  there  is  this 
essential  difference)  that  in  contraband  the  offence  is  deposited 
with  the  cargo ;  whilst  in  such  a  case  as  this,  it  is  continued  and 
renewed  in  the  subsequent  conduct  of  the  ship. 

For  what  is  the  object  of  blockade  ?  Not  merely  to  prevent  an 
importation  of  supplies ;  but  to  prevent  export  as  well  as  import ; 
and  to  cut  off  all  communication  of  commerce  with  the  blockaded 
place.  I  must  therefore  consider  the  act  of  egress  '  to  be  as  cul- 
pable as  the  act  of  ingress,  and  the  vessel  on  her  return  still  liable 
to  seizure  and  confiscation. 

There  may  indeed  be  cases  of  innocent  egress,  wh»«  vessels 
have  gone  in  before  the  blockade ;  and  under  such  circumstances 
it  could  not  be  maintained,  that  they  might  not  be  at  liberty  to 
retire.     But  even  then  a  question  might  arise,  if  it  were  attempted 


>  It  has  since  appoind,  that  the  block-  Flandris    nayibos    belHcis   obsedertnt, 

ade  of  Havre  was   notified  to   Ibrdgn  adeoqne  omnes  qnommcanqne  naves  eo 

ministers  on  the  83rd  of  Febrnaiy,  1798.  destinatas,  indiqae  ezenntes  poblicabant; 

<  Sodi  is  also  the  law  and  the  practice  qnemadmodum  ex  ratione,   et  gentium 

of  Holland.    Bynkershoek,  commenting  nso,  urbibus  obsessis  nihil  qnicqnam  licet 

on  the  ofders  of  the  States-General,  June  advehere,  vel  ex  his  eTdiere,"     Bjnk.  2 

S6,  1630,  says: — "Sdlicetcommercii  in*  Q.  P.  book  L  c.  4. 
terdndendi  ergo  ordines  genersles  portns 
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to  carry  out  a  cargo  ;  for  that  would,  as  I  have  before  stated,  con- 
travene one  of  the  chief  purposes  of  blockade. 

A  ship  then,  in  all  cases,  coming  out  of  a  blockaded  port,  is  in 
the  first  instance  liable  to  seizure;  and  to  obtain  release,  the 
claimant  will  be  required  to  give  a  very  satisfactory  proof  of  the 
innocency  of  his  intention.  In  the  present  case,  the  ingress  was 
criminal  and  the  egress  was  criminal ;  and  I  am  decidedly  of 
opinion,  that  both  ship  and  cargo,  being  the  property  of  the  same 
person,  are  subject  to  confiscation. — Condemned. 


THE  BETSEY,  Murphy,  Master.^ 


December  18<ft,  1798. 

[reported    1    C.   BOB.    93.] 

Blockade.] — A  declaration  of  blockade  by  a  commander  without 
an  actual  investment  will  not  constitute  blockade.  In  a  case  of 
neutral  property  captured  by  the  English  and  recaptured  by  the 
French,  compensation  was  sued  from  the  original  British  captors, 
but  refused,  on  the  ground  of  a  bonse  fidei  possession ;  irregular 
ritiesy  to  bind  a  former  captor  being  a  bonse  fidei  possessor,  must 
be  su>ch  as  produce  irreparable  loss,  or  justly  prevent  restitution 
from  the  recaptors. 

This  was  a  case  of  a  ship  and  cargo  taken  by  the  English  at  the 
capture  of  Guadaloupe,  April  the  13th,  1774,  and  retaken,  toge- 
ther with  that  island,  by  the  French  in  June  following.  ,  The  ship 
was  claimed  for  Mr.  Patterson,  of  Baltimore ;  and  the  cargo,  as 
American  property.  The  captors,  being  served  with  a  monition  to 
proceed  to  adjudication,  appeared  under  protest;  and  the  cause  now 
came  on  upon  the  question,  whether  the  claimants  were  entitled  to 
demand  of  the  first  British  captors  restitution  in  value  for  the  pro- 
perty which  had  been  passed  from  them  to  the  French  recaptors  ? 

^  Affirmed  on  Appeal,  June  2,  1799. 
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The  first  seizure  was  defended  on  a  suggestion  thai  The  Betsejf 
had  broken  the  blockade  at  Goadaloape. 

JUDGMENT. 

Sib  W.  Scott. — ^This  is  a  case  which  it  will  be  proper  to  con- 
sider under  two  heads.  I  shall  first  dispose  of  the  question  of 
blockade ;  and  then  proceed  to  inquire  on  wh(»n  the  loss  of  the 
recapture  bj  the  Froich  ought  to  fall  under  all  the  circumstances 
of  the  case. 

On  the  question  of  blockade  three  things  must  be  prored : — 
Ist,  the  existence  of  an  actual  blockade ;  2ndlj,  the  knowledge  of 
the  partj ;  and  thirdlj,  some  act  of  violation,  either  bj  going  in  or 
bj  coming  oat  with  a  cargo  laden  afler  the.conmiencement  of 
blockade.  The  time  of  shipment  would  on  this  last  point  be  reiy 
material*  for  although  it  might  be  hard  to  refuse  a  neutral  tiberty 
to  retire  with  a  cargo  already  laden,  and  by  that  act  already  be- 
come neutral  property,  yet  after  the  commencement  of  a  block- 
ade a  neutral  cannot,  I  conceive,  be  allowed  to  interpose  in  any 
way  to  assist  the  exportation  of  the  property  of  the  enemy.  After 
the  commencement  of  the  blockade  a  neutral  is  no  longer  at  liberty 
to  make  any  purchase  in  that  port 

It  is  necessary,  however,  that  the  evidence  of  a  blockade  should 
be  clear  and  decisive ;  but  in  this  case  there  is  only  an  affidavit  of 
one  of  the  captors,  and  the  account  which  is  there  given  is,  "  that 
on  the  arrival  of  the  British  forces  in  the  West  Indies  a  proclama- 
tion issued,  inviting  the  inhabitants  of  Martinique,  St  Lucie,  and 
Guadaloupe  to  put  themselves  under  the  protection  of  the  English : 
that  on  a  refusal,  hostile  operations  were  commenced  against  them 
alL*'  But  it  cannot  be  meant  that  they  began  immediately  against 
all  at  once ;  for  it  is  notorious  that  they  were  directed  against 
them  separately  and  in  succession.  It  is  further  stated,  "  that  in 
January,  1794  (but  without  any  more  precise  date),  Guadaloupe 
was  sunmioned,  and  was  then  put  into  a  state  of  complete  invest- 
ment and  blockade." 

The  word  "  complete "  is  a  word  of  great  energy;  and  we 
might  expect  firom  it  to  find  that  a  number  of  vessels  were  sta- 
tioned round  the  entrance  of  the  port  to  cut  off  all  communication ; 
but  firom  the  protest  I  perceive  that  the  captors  entertained  but  a 
very  loose  notion  of  the  true  nature  of  a  blockade ;  for  it  is  there 
stated,  "  that  on  the  1st  of  January,  after  a  general  proclamation 
to  the  French  islands,  they  were  put  into  a  state  of  complete  block- 
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ade."     It   is  a  term,  therefore,  which  was  applied  to  all  those 
islands  at  the  same  time  under  the  first  proclamation. 

The  Lords  of  Appeal  have  determined  that  such  a  proclamation 
was  not  in  itself  sufficient  to  constitute  a  legal  blockade.  It  is 
clear,  indeed,  that  it  could  not  in  reason  be  sufficient  to  produce 
th^  effect  which  the  captors  erroneously  ascribe  to  it ;  but  from 
the  misapplication  of  these  phrases  in  one  instance  I  learn  that  we 
mnst  not  giro  too  much  weight  to  the  use  of  them  on  this  occa- 
sion, and  from  the  generality  of  these  expressions  I  think  we  must 
infer  that  there  was  not  that  actual  blockade  which  the  law  is  now 
distinctly  understood  to  require. 

But  it  is  attempted  to  raise  other  inferences  on  this  point,  from 
the  manner  in  which  the  master  speaks  of  the  difficulty  and  danger 
of  entering,  and  from  the  declaration  of  the  municipality  of  Gua- 
daloupe,  which  states  "  the  island  to  have  been  in  a  state  of  siege." 
It  is  evident  that  the  American  master  speaks  only  of  the  difficulty 
of  avoiding  the  English  cruisers  generally  in  those  seas ;  and  as  to 
the  other  phrase,  it  is  a  term  of  the  new  jargon  of  France  which  is 
sometimes  applied  to  domestic  disturbances ;  and  certainly  is  not 
so  intelligible  as  to  justify  me  in  concluding  that  the  island  was  in 
that  state  of  investment  from  a  foreign  .enemy  which  we  require 
to  constitute  a  blockade.  I  cannot,  therefore,  lay  it  down  that  a 
blockade  did  exist  till  the  operations  of  the  forces  were  actually 
directed  against  Guadaloupe  in  April. 

It  would  be  necessary  for  me,  however,  to  go  much  further,  and 
to  say  that  I  am  satisfied  also  that  the  parties  had  knowledge  of 
it ;  but  this  is  expressly  denied  by  the  master.  He  went  in  with- 
out obstruction.  Mr.  Incledon's  statement  of  his  belief  of  the 
notoriety  of  the  blockade  is  not  such  evidence  as  will  alone  be 
sufficient  to  convince  me  of  it.  With  respect  to  the  shipment  of 
the  cargo,  it  does  not  appear  exactly  imder  what  circumstances  or 
what  time  it  was  taken  in.  I  shall  therefore  dismiss  this  part  of 
the  case. 

The  case  being  on  the  first  point  pronounced  a  case  of  restitu- 
tion, a  second  point  arises  out  of  the  recapture  of  the  property  by 
the  French ;  and  the  question  is,  whether  the  original  captors  are 
exonerated  by  their  responsibility  to  the  American  claimants  ?  It 
is  to  be  observed  that  at  the  time  of  the  recapture  America  was  a 
neutral  country  and  in  amity  with  France.  •  I  premise  this  fact  as 
an  important  circumstance  in  one  part  of  the  case  ;  but  the  prin- 
cipal points  for  our  consideration  are,  whether  the  possession  of 
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the  original  captors  was,  in  its  commencement,  a  legal  bona  fidet 
possession  ?  and  2ndly,  whether  such  a  possession,  being  just  in  its 
commencement,  became  afterwards  by  any  subsequent  conduct  of 
the  captors  tortious  and  illegal  ?  for  on  both  these  points  the  law  is 
clear, ''  that  a  hofUB  fidei  possessor  is  not  responsible  for  Casual- 
ties," '^  but  that  he  may  by  subsequent  misconduct  forfeit  the  pro- 
tection of  his  fair  tide  and  render  himself  liable  to  be  considered 
as  a  trespasser  from  the  beginning.*'  This  is  the  law,  not  of  this 
Court  only,  but  of  all  Courts,  and  one  of  the  first  principles  of 
uniyersal  jurisprudence. 

The  cases  in  which  it  has  been  particularly  applied  in  this 
Court  have  been  cited  in  the  arguments ;  and  I  will  Iniefly  advert 
to  the  circumstances  of  them,  as  they  will  afford  much  light  to 
direct  us  in  the  present  case.     The  Nicolas  and  Jan  was  one  of 
seyeral  Dutch  ships  taken  at  St.  Eustatius  and  sent  home  under 
couYoy  to  England  for  adjudication.   In  the  mouth  of  the  channel 
tiiey  were  retaken  by  the  French  fleet ;  there  was  much  neutral 
property  on  board  sufficiently  documented ;  and  in  that  case  a  de- 
mand was  made  on  behalf  of  a  merchant  of  Hamburg  for  restitu- 
tion in  value  from  the  original  captor.  It  was  argued,  I  remember, 
that  the  captors  had  wi^ully  exposed  the  property  to  danger  by 
bringing  it  home,  whilst  they  might  have  resorted  to  the  Admiralty 
Courts  in  the  West  Indies ;  and  therefore,  that  the  claimants  were 
entitled  to  demand  indemnification  firom  them ;  but  on  this  point 
the  Court  was  of  opinion  that  under  the  dubious  circumstances  in 
which  those  cases  were  involved,  and  under  the  great  pressure  of 
important  concerns  in  which  the  commanders  were  engaged,  they 
had  not  exceeded  the  discretion  which  ^  necessarily  entrusted  to 
them  by  the  nature  of  their  command. 

It  was  urged  also  against  the  claimants  in  that  case,  that  since 
the  property  had  been  retaken  by  their  allies,  they  had  a  right  to 
demand  restitution  in  specie  from  them ;  and  on  these  grounds  our 
courts  rejected  their  claims. 

In  The  Heindrick  and  Jacob  also  (Lords,  July  21, 1790),  the  case 
turned  upon  similar  considerations  of  the  nature  of  the  possession. 
It  was  a  case  of  a  Hamburghese  ship,  taken  erroneously  as  Dutch, 
and  retaken  by  a  French  privateer.  In  going  into  Nantes  the  vessel 
foundered  and  was  lost.  On  demand  for  restitution  against  the 
original  British  captor,  the  Lords  of  Appeal  decided,  that  as  it  was 
a  seizure  made  on  unjustifiable  grounds,  the  owners  were  entitled 
to  restitution  from  some  quarter;  that  as  the  French  recaptor 
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bad  a  justifiable  possession  under  prize  taken  from  bis  enemy,  be 
was  not  responsible  for  tbe  accident  tbat  bad  befallen  tbe  property 
in  bis  bands ;  tbat  if  tbe  property  bad  been  saved,  indeed,  tbe 
claimant  must  bave  looked  for  redress  to  tbe  justice  of  bis  ally,  tbe 
Frencb ;  but  since  tbat  claim  was  absolutely  extinguisbed  by  tbe 
loss  of  tbe  goods,  tbe  proprietor  was  entitled  to  bis  indemnification 
from  tbe  original  captor.  Under  a  view  of  tbese  precedents,  we 
must  inquire  first  into  tbe  nature  of  tbe  original  seizure  in  tbe 
present  case  ;  wbetber  it  was  so  wrongful  as  to  bring  tbe  seizor 
all  tbe  consequences  of  tbat  strict  responsibility  wbicb  attacbes  to 
a  tortious  and  unjustifiable  possession. 

It  bas  been  ratber  insinuated  tban  affirmed  openly  in  argument, 
tbat  tbere  was  anytbing  wrong  or  unjustifiable  in  tbe  first  capture; 
but  it  is  said  tbe  great  injustice  arises  from  tbe  detention,  and  from 
tbat  irregularity  of  conduct  in  tbe  captors  wbicb  bas  put  it  out  of 
tbe  power  of  tbe  claimants  to  support  tbeir  claim  and  obtain  resti- 
tution from  tbe  Frencb. 

In  respect  to  tbe  first  seizure,  altbougb  it  is  admitted  now  tbat 
tbere  was  not  a  blockade,  yet  it  must  be  allowed  also  on  tbe  otber 
side,  tbat  tbe  island  of  Guadaloupe  was  at  tbat  time  in  a  situation 
extremely  ambiguous  and  critical.  It  could  be  no  secret  in  America 
tbat  tbe  Biitisb  forces  were  advancing  against  tbis  island';  and  tbat 
tbe  planters  would  be  eager  to  avail  tbemselves  of  tbe  interference 
of  neutral  persons  to  screen  and  carry  oflf  tbeir  property.  Under 
sucb  a  posture  of  affairs,  tberefore,  sbips  found  in  tbe  barbours  of 
Guadaloupe  must  bave  fallen  under  very  strong  suspicions,  and 
bave  become  justly  liable  to  very  close  examination.  Tbe  suspicion 
besides  would  be  still  furtber  aggravated,  if  it  appeared,  as  in  tbis 
case  it  did  appear,  tbat  tbose.for  wbom  tbe  sbips  were  claimed, 
kept  agents  stationed  on  tbe  island ;  and  migbt  tberefore  be  sup- 
posed to  be  connected  in  cbaracter  and  interest  witb  tbe  commerce 
of  tbe  place.  It  is  true^  indeed,  tbe  Lords  of  Appeal  bave  since 
pronounced  tbe  island  to  bave  been  not  under  blockade ;  but  it  was 
a  decision  tbat  depended  upon  a  greater  nicety  of  legal  discrimina- 
tion tban  could  be  required  from  military  persons,  engaged  in  tbe 
command  of  an  arduous  enterprise. 

Tbe  same  considerations  wbicb  justify  tbe  seizure,  apply  also  to 
tbe  second  cbarge  of  detention  in  tbis  case ;  for  under  tbese  sus- 
picions and  tbese  doubts,  it  was  not  a  sligbt  examination  of  formal 
papers  tbat  could  be  deemed  sufficient.  Tbe  captors  were  entitled 
to  reserve  tbe  property  so  taken  for  legal  adjudication ;  and  as 
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they  could  not  erect  a  jurisdiction  on  the  spot,  so  neither  were 
they  at  leisure  then  to  send  the  cases  to  distant  courts.  The  first 
capture  was  made  April  13;  the  recapture  took  place  bo  early  as 
the  2nd  of  June  following ;  there  was  an  interval  but  of  six  weeks. 
The  French  were,  as  the  subsequent  erent  proves,  in  great  force 
in  those  parts ;  the  commanders  had  much  to  occupy  their  atten- 
tion ;  the  number  of  vessels  taken  under  these  circumstances  was 
very  considerable ;  and  therefore  it  is  not  to  be  mentioned  as  an 
injurious  or  unnecessary  delay,  that  in  six  weeks  so  employed,  no 
means  were  found  to  bring  the  ships  to  adjudication. 

But  it  is  said,  the  irregular  proceedings  of  the  captors  have 
rendered  them  liable  to  the  strictest  responsibility.  Now  on  this 
point  I  must  distinctly  lay  it  down,  that  the  irregularities,  to  pro- 
duce this  effect,  must  have  been  such  as  would  justly  prevent 
restitution  by  the  French.  If  such  a  case  could  be  supported,  I 
will  admit  there  might  then  be  just  grounds  for  resorting  to  the 
British  captor  for  indemnification;  but  till  this  is  proved,  the 
responsibility  which  lies  on  recaptors  to  restore  the  property  of 
allies  and  neutrals,  wiQ  be  held  by  these  Courts  to  exonerate  the 
original  captors. 

What  then  has  been  the  nature  of  these  irregularities  ?  It  is 
said  that  the  masters  and  proprietors  were  sent  away  firom  their 
ships ;  and  therefore  that  there  was  no  one  to  apply  for  restitution 
at  the  time  of  recapture.  But  what  was  there  to  prevent  them 
from  making  these  applications  afterwards?  Are  the  French 
more  than  the  English  courts  exempted  firom  making  subsequent 
restitution  ?  They  hold,  indeed,  that  possession  of  twenty-four 
hours  will  convert  the  property  of  prize ;  but  this  is  not  applicable 
to  a  neutral  vessel.  So  strongly  did  the  maritime  jurisprudence 
of  ancient  France  consider  neutral  property  to  be  in  a  state  of 
absolute  inviolability,  that  no  salvage  was  allowed  on  retaking 
neutral  vessels,  on  the  supposition  that  no  service  had  been  ren- 
dered to  them.  Such  was  the  language  of  their  law,  and  there- 
fore no  bar  to  restitution  can  have  arisen  firom  the  impossibility 
of  making  immediate  application. 

It  is  said  further,  that  the  papers  were  all  thrown  confusedly 
together ;  by  which  it  was  put  out  of  the  power  of  the  claimants 
to  produce  that  proof  and  those  documents  which  the  courts  of 
France  require. 

I  know  it  was  a  maxim  of  the  French  law,  and  a  maxim  not 
deficient  in  justice,  that  if  in  time  of  war  a  ship  is  found  sailing 
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about  the  world  without  any  credentials  of  character,  she  is  liable 
to  confiscation ;  but  if  a  just  reason  could  be  given  for  this  defect, 
if  accident  or  force  could  be  shown  to  have  stripped  her  of  these 
documents,  can  it  be  conceived  that  the  general  rule  would  be 
applied  to  such  a  case  ?  Unless  the  courts  of  France  have 
renounced  every  principle  of  justice,  such  a  consequence  could 
not  have  ensued  from  the  want  of  documents  in  these  cases  ;  and 
therefore  it  is  not  in  reason  to  be  presumed.  Supposing  these 
irregularities  to  have  existed,  and  in  the  censurable  degree  which 
this  argument  imputes  to  them,  they  have  not  in  any  manner 
taken  off  the  obligation  which  the  French  lie  under  to  restore 
this  property;  I  must  determine  that  they  would  not,  under 
any  proceedings  of  justice,  have  prevented  restitution  from  the 
French. 

On  no  other  ground  can  the  proprietors  be  entitled  to  claim  it 
from  the  British.  If  the  neutral  has  sustained  any  injury,  it  pro- 
ceeds not  from  the  British,  but  from  the  French ;  and  there  is  no 
reason  that  British  captors  should  pay  for  French  injustice.  I 
must  pronounce  the  protest  to  be  well  founded,  and  the  captors 
to  be  discharged  from  any  further  proceedings. 

Lawrence  said  there  was  a  quantity  of  silver  on  board  which 
had  not  been  retaken. 

King's  Advocate, — ^After  what  has  fallen  from  the  Court,  I 
cannot  object  to  the  restitution  of  the  specie. 

June  22,  1799.  This  cause  was  reheard  before  the  Lords  of 
Appeal.    The  sentence  of  the  Court  below  was  afiirmed. 


Nothing  is  better  estabUshed,  as  not  come  within  the  meaning  of 

an  exception  to  the  general  free-  the  term  contraband.    The  reason 

dom  of  the  trading  operations  of  is  this,  that  it  is  the  duty  of  a 

neutrals  in  time  of  war  than  this,  neutral  to  preserve  a  strict  impar- 

that  it  is  unlawful  for  a  neutral  tiality  in  his  dealings  with  the 

to   trade   with   a  port  or  place  belligerents,  whereas  by  fdmishmg 

besieged  or  blockaded  by  one  of  supplies  to  one  daring  a  blockade, 

the   belligerent  powers,  whatever  he  would  be  favouring  such  one 

that  trade  may  be,  and  although  at  the  expense  of  the  other,  by 

the  articles  famished  thereby  may  perhaps  supplying  the  very  articles 
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which  enabled  the  blockaded  place 
to  prolong  its  resistance,  or  even 
to  compel  the  besieging  party  to 
raise  the  blockade. 

Of  conrse  neither  the  subjects 
nor  the  allies  of  the  country  esta- 
blishing a  blockade  would  be  per- 
mitted to  violate  it,  for  such  con- 
duct, in  addition  to  the  other  ob- 
jections which  would  apply  to  it  in 
common  with  a  similar  attempt  on 
the  part  of  neutrals,  would  amount 
to  such  dealing  or  intercourse  with 
the  enemy  as  we  have  before  seen 
(see  note  to  The  Hoop^  ante^  p.  787) 
will  hot,  without  proper  license,  be 
allowed.  See  BaUam  y.  Byder^ 
12  Moo.  P.  C.  C.  187. 

A  declaration  of  blockade  is  a 
high  act  of  sovereign  authority, 
and  cannot  in  general  be  either 
imposed  or  extended  by  a  com- 
mander without  special  authority. 
The  Henrtck  and  Maria,  1  0. 
Rob.  148  ;  and  see  6  C.  Rob. 
365. 

Where,  however,  a  commander 
goes  out  to  a  distant  station,  he 
may  reasonably  be  supposed  to 
carry  with  him  such  a  portion  of 
sovereign  authority  delegated  to 
him,  as  may  be  necessary  to  pro- 
vide for  the  exigences  of  the  ser- 
vice in  which  he  is  employed.  On 
stations  in  Europe,  where  govern- 
ment is  almost  at  hand  to  ^per- 
intend  and  direct  the  course  of 
operations,  under  which  it  may  be 
expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be 
different ;  but  in  distant  parts  of 
the  world  it  cannot  be  disputed, 
that  a  commander  must  be  held 
to  carry  with  him  sufBcient  au- 


thority to  act,  as  well  agidnst 
the  conmaerce  of  the  enemy  as 
against  the  enemy  himself,  for  the 
more  immediate  purpose  of  reduc- 
tion. The  Bolla,  6  C.  Rob.  364, 
366. 

There  is  no  doubt  that  any  por- 
tion of  the  enemy's  coast  may  be 
blockaded,  provided  an  adequate 
force  be  applied  for  that  purpose. 
The  first  Napoleon,  it  is  true,  in 
his  celebrated  Berlin  Decree,  dated 
the  21st  of  November,  1806,  ques- 
tioned this  rights  and  comph^ed 
that  England  "ext^ided  the  right 
of  blockade  to  unfortified  cities 
and  ports,  to  harboors^  and  the 
mouths  of  rivers,"  while,  as  he  al- 
leged, ''  this  right,  according  to 
reason  and  the  usage  of  civilized 
nations,  is  only  applicable  to  for- 
tified places,"  JBut,  as  observed 
by  a  learned  author,  ^'this  limi- 
tation of  those  who  ventured  to 
call  themselves  the  assertors  of  the 
law  of  nations,  namely,  confining 
the  right  of  blockade  to  fortified 
places,  and  leaving  harboni]s  ex- 
empt &om  such  restraint,  was  en- 
tirely new  and  unheard  of,  and  in 
opposition  to  the  clear  prindple  of 
blockade."  Manning's  Law  of 
Nations,  p.  387. 

Another  objection  taken  in  Uie 
Berlin  Decree  to  the  conduct  of 
England  was,  that  she  ^'  declared 
blockaded  places  before  which  she 
had  not  a  single  ship  of  war,  al- 
though a  place  cannot  be  deemed 
blockaded,  unless  it  be  so  invested 
that  there  is  an  evident  danger  in 
entering  :  and  that  she  declared 
blockaded  places  whidi  her  whole 
forces  united  would  be  unable  to 
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blockade — ^whole  coasts,  and  all  an 
empire."  And  by  the  Milan  De- 
cree, dated  17  th  of  December, 
1807,  Napoleon  declared  the  Bri- 
tish Islands  and  her  colonies  in  a 
state  of  blockade. 

A  blockade  of  snch  a  character, 
which  has  been  well  termed  "  a 
paper  blockade,"  is,  no  donbt,  con- 
traiy  to  the  law  of  nations,  for,  as 
we  shall  hereafter  see,  a  blockade, 
in  order  to  be  eflfectual,  must  be 
actna],  and  supported  bj  an  ade- 
quate force ;  but  the  system  of 
blockade  complained  of  by  the 
Berlin  Decree,  was  adopted  by 
England  as  a  mode  of  retaliation 
for  the  unwarrantable  proceedings 
of  the  first  Napoleon,  when  h& 
commenced  those  operations  which 
afterwards  ripened  into  what  was 
termed  "the  continental  ^stem,'* 
by  which  he  endeavoured  to  ex- 
clude aU  nations,  eyen  neutrals, 
from  all  commerce  with  England. 
France,  in  effect,  declared  that  the 
subjects  of  other  States  should 
have  no  access  to  England ;  Eng- 
land, on  that  account,  declared 
that  the  subjects  of  other  States 
should  have  no  access  to  France. 
«  So  far,"  says  Sir  William  ScoU, 
in  remarking  on  this  state  of  affairs, 
«*  this  retaliatory  blockade  (if  block- 
ade itistobecalled)isco*e2rf;enfiive 
with  the  principle  :  neutrals  are 
prohibited  to  trade  with  France, 
because  they  are  prohibited  by 
France  from  trading  with  England. 
England  acquires  the  right,  which 
it  would  not  otherwise  possess,  to 
prohibit  that  intercourse,  by  virtue 
of  the  act  of  Prance."  The  Fox, 
Edw.  321. 


The  conduct  of  England,  there- 
fore, in  declaring  blockades,  un- 
supported by  a  sufficient  force,  was 
adopted  in  order  to  meet  an  ex- 
ceptional case,  and  could  not  th^^ 
fore  bo  approved  of  under  other 
circumstances,  or  be  referred  to,t)n 
ordinary  occasions,  as  a  precedent 
to  guide  belligerents  in  future  wars. 

For  a  brief  and  admirable  sketch 
of  "  The  Continental  System,"  see 
Manning's  ♦*  Law  of  Nations,"  330 
-349 ;  Historicus  on  International 
Law,  89,  118.  The  Arthur,  1 
Dods.  423,  425 ;  The  Fox,  Edw. 
311,  321 ;  The  Snipe,  ib.  381. 

Li  the  principal  case  of  The 
Betsey,  it  is  laid  down  by  Sir 
William  Scott,  that  to  constitute  a 
violation  of  blockade  ''three  things 
must  be  proved: — 1st,  the  exist- 
ence of  an  actual  blockade ;  2ndly, 
the  knowledge  of  the  party  sup- 
posed to  have  offended;  and  3rdly, 
some  act  of  violaticm,  eiUier  by 
going  in  or  by  coming  out  wiUi  a 
cargo  laden  after  the  commence- 
ment of  blockade." 

1st.  There  must  be  an  existence 
of  an  actual  blockade.  In  order  to 
constitute  an  actual  blockade,  the 
law  requires  that  there  should  be 
an  adequate  force  present  to  pre- 
vent all  communicati<»i  with  the 
blockaded  ports.  ''  The  usual  and 
regular  mode  of  enforcing  block- 
ades," says  Sir  WUUam  Scott,  "is 
by  statbning  a  number  of  ships, 
and  forming,  as  it  were,  an  arch  of 
circumvallation  round  the  mouth 
of  the  prohibited  port.  Then  if 
the  arch  fails  in  any  one  part,  the 
blockade  &ils  altogether."  1  Dod^* 
425. 

3  L  2 
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Another  definition  of  what  a- 
monnte  to  a  lawftal  blockade,  and 
which  is  geneiSlly  considered  to 
be  correct,  is  that  taken  from  the 
Convention  of  1801  between  Great 
Britain  and  Basda,  which  declares, 
"  That  in  order  to  determine  what 
characterizes  a  blockaded  port,  that 
denomination  is  given  only  where 
there  is,  by  the  disposition  of  the 
power  which  attacks  it  with  ships 
stationary  or  sufBciently  near,  an 
evident  danger  in  entering."  See 
3  Art.  s.  4. 

In  the  late  war  between  the  so- 
called  Confederate  States  and  the 
United  States,  the  supreme  Court 
appears  to  have  been  satisfied  by 
a  much  laxer  system  of  blockade 
than  that  required  by  Sir  WHltam 
ScotL  See  The  Baifforry,  2  Wal- 
lace's  Rep.  (Amer.)  474. 

Where  there  is  a  merely  mari- 
time blockade  of  a  place,  it  will 
not  be  violated  by  any  communi- 
cation by  means  of  inland  naviga- 
tion, to  which  the  blockade  is  not 
applied.  Thus,  in  The  Stert,  4  C. 
Rob.  65,  it  was  held  that  the 
blockade  of  Amsterdam  was  not 
violated  by  shipments  to  Embden 
by  inland  navigation,  with  an  ulte- 
rior destination  to  London.  "The 
Court,"  said  Sir  Wm.  Scott,  "can- 
not  take  upon  itself  to  say,  that 
a  legal  blockade  exists  where  no 
actual  blockade  can  be  r  applied. 
In  the  very  notion  of  a  complete 
blockade  it  is  included,  that  the 
besieging  force  can  apply  its  power 
to  every  point  of  the  blockaded 
state.  If  it  cannot,  it  is  no  block- 
'ade  of  that  quarter  where  its  power 
cannot  be  brought  to  bear ;  and 


where  such  a  partial  blockade  is 
undertaken,  it  must  be  presumed 
that  this  is  no  more  than  what  was 
foreseen  by  the  blockading  state, 
which  nevertheless  thought  proper 
to  impose  it  to  the  extent  to  which 
it  was  practicable." 

The  blockade  will  not  be  sus- 
pended although  the  blockading 
force  is  by  accident^  as  by  the 
winds,  kept  at  a  distance.  In  The 
Columbia^  1  C.  Rob.  154,  Sir  W. 
Scott  says,  "  The  blockade  was  to 
be  considered  as  legally  existing, 
although  the  winds  did  occasion- 
ally blow  off  the  blockading  squad- 
ron. It  was  an  accidental  change 
which  must  take  place  in  every 
'blockade,  but  the  blockade  is  not 
therefore  suspended.  The  contrary 
is  laid  down  in  all  the  books  of  au- 
thority ;  and  the  law  considerB  an 
attempt  to  take  advantage  of  such 
an  accidental  removal  as  an  attempt 
to  break  the  blockade,  and  as  a 
mere  fraud."  But  it  may  be  in- 
ferred from  what  is  laid  down  by 
Sir  William  Scott,  in  the  principal 
case  of  The  Frederick  Molke,  that 
a  blockade  might  under  such  cir- 
cumstances be  considered  as  re- 
moved if  the  reason  of  the  sus- 
pension of  the  blockade  by  the 
blockading  force  being  blown  off 
by  the  wind  were  unknown.  Ante, 
p.  874. 

The  principle,  however,  that  whoi 
a  blockading  squadron  is  driven  off 
by  adverse  winds,  neutrals  are 
bound  to  presume  it  will  return, 
and  that  there  is  no  discontinuance 
of  the  blockade,  cannot  be  extended 
to  the  case  of  a  blockading  squad- 
ron driven  off  by  a  superior  force. 


Digitized  by 


Google 


THE   6ETSEY. 


885 


as  in  that  case  there  will  be  a  total 
defeasance  of  the  blockade  and  its 
operation.  The  Hoffnung^  6  C. 
Eob.  112,  117,  120;  The  Trihetm, 
6  C.  Eob.  65. 

A  blockade  has  been  well  cha- 
racterized as  a  nniyersal  exclusion 
of  all  yessels  not  privileged  bylaw. 
I^  therefore,  some  vessels  are  per- 
mitted to  pass,  others  will  have  a 
right  to  infer  that  the  blockade  is 
raised.  The  Holla,  6  0.  Rob,  372 ; 
T?ie  Juffrouw  Maria  Schroedef,  3 
C.  Eob.  147»  156 ;  The  Vrotiw  Bar- 
lara,  ib.  158,  n. ;  The  Christina 
Margareihtty  6  C.  Eob.  62. 

A  relaxation  of  blockade  in  fa- 
vour of  belligerents,  to  the  exclu- 
sion of  neutrals,  is  clearly  illegal ; 
nor,  it  seems,  will  a  similar  re- 
laxation in  &vour  of  some  neutrals 
make  it  legal.  Thus,  in  Norihcoie 
V.  Douglas  {The  Fra/nsdska),  10 
Moo.  P.  C.  C.  37,  on  the  15th  of 
April,  1854,  the  commander  of  the 
Baltic  fleet  blockaded  de  facto, 
amongst  other  places,  the  Oulf  of 
Eiga.  The  English  Government 
on  the  same  day  issued  an  Order 
in  Council  giving  permission,  up 
to  the  15th  of  May,  for  Eussian 
vessels  to  discharge  their  cargoes 
fix)m  Eussian  ports  in  the  Baltic 
and  White  Seas  to  their  port  of 
destination,  even  though  those 
ports  were  in  a  state  of  blockade. 
A  similar  permission  was  granted 
by  the  French  government,  and 
the  Eussian  government,  by  a 
ukase,  allowed  the  same  indul^ 
gence  to  English  and  French  ships. 
On  the  14th  of  May,  1854,  a  neu- 
tral vessel,  under  Danish  colours, 
sailed  from  Copenhagen  for  Big% 


and  was  captured  off  Eiga  by  an 
English  ship  of  war  on  the  22nd 
of  that  month,  for  a  breach  of  the 
blockade  of  that  port.  It  was  held 
by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  re- 
versing the  decision  of  Dr.  Lush- 
ington  (1  Spinks,  111),  that,  as 
the  Order  in  Council  must  be 
taken  to  have  extended  to  British 
and  French  ships,  and  as  it  relaxed 
the  blockade  in  favour  of  the  bel- 
ligerents to  the  jBxclusion  of  neu- 
trals, the  blockade  was  illegal: 
restitution  was  therefore  decreed, 
though  without  costs.  "Lord 
Stowell,''  observed  Lord  Kings^ 
doion,  in  delivering  judgment, 
"  when  he  defines  a  blockade,  al- 
ways speaks  of  it  as  the  exclusion 
of  the  blockaded  place  irom  all 
commerce,  whether  by  egress  or 
ingress.  In  The  Frederick  Molke 
(1  C.  Eob.  87)  he  says:— *  What 
is  the  object  of  a  blockade  ?  Not 
merely  to  prevent  an  importation 
of  supplies,  but  to  prevent  export 
as  well  as  import,  and  to  cut  off 
all  communication  of  commerce 
with  the  blockaded  place.'  In 
The  Betsey  (1  C.  Eob.  93),  *  After 
the  commencement  of  a  blockade 
a  neutral  cannot,  I  covceive,  be 
allowed  to  interpose  in  any  way 
to  assist  the  exportation  of  the 
property  of  the  enemy.'  In  The 
Vroutv  Judith  (1  C.  Eob.  151) : 
*  A  blockade  is  a  sort  of  circum- 
vallation  round  a  place,  by  which 
all  foreign  connection  and  cor- 
respondence is,  as  far  as  human 
force  can  effect  it,  to  be  entirely 
cut  off ;  and  a  neutral  is  no  more 
at  liberty  to  assist  the  traffic  of 


Digitized  by 


Google 


886 


THE   FBEDERICK   MOLKE. 


exportation  than  of  importation.' 
In  The  BoUa  (6  0.  Rob.  372)  :— 
'  What  is  a  blockade  bnt  a  nniform 
exdnsion  of  all  vessels  not  privi- 
leged by  law  ? '  In  The  Success 
(1  Dods.  134):— 'The  measure 
which  has  been  resorted  to  being 
in  the  nature  of  a  blockade,  must 
operate  to  the  entire  exclusion  of 
British  as  well  as  neutral  ships ; 
for  it  would  be  a  gross  violation 
of  neutral  rights  to  prcAibit  their 
trade,  and  to  perpiit  the  subjects 
of  this  coimtry  to  carry  on  an  un- 
restricted commerce  at  the  very 
same  ports  from  which  neutrals 
are  excluded/ 

*'  It  is  contended  that  the  objec- 
tion of  a  neutral  to  the  validity  of 
a  blockade,  on  the  ground  of  its 
relaxaticm  by  a  belligerent  in  his 
own  fevour,  is  removed  if  a  Court 
of  Admiralty  allows  to  the  neutral 
the  same  indulgence  which  the 
belliger^t  has  reserved  to  himself 
or  granted  to  his  enemy.  But 
their  Lordships  have  great  difficulty 
in  assenting  to  this  proposition. 
In  the  first  place,  the  particular 
relaxation  which  may  be  of  the 
greatest  value  to  the  belligerents 
may  be  of  little  or  no  value  to  the 
neutral.  •  •  .  Again,  it  is  not 
easy  to  answer  the  objections 
which  a  neutral  might  make,  that 
the  condition  of  things  which  alone 
authorizes  any  interference  with 
his  commerce  does  not  exist; 
namely,  the  necessity  of  interdict- 
ing all  communication  by  way  of 
commerce  with  the  place  in  ques- 
tion ;  that  a  belligerent,  if  he  in- 
flicts upon  neutrals  the  inconve* 
nience  of  exclusion  from  commerce 


with  such  place,  must  submit  to 
the  same  inconvenience  himself 
and  that^  if  he  is  to  be  at  liberty 
to  select  particular  points  in  which 
it  suits  his  purpose  that  the  block- 
ade should  be  violated  with  im- 
punity, each  neutral,  in  order  to 
be  placed  on  equal  terms  with  the 
belligerent,  should  be  at  liberty  to 
make  such  selection  for  himself. 
But  the  ambiguity  in  which  all 
these  questions  are  left  by  the 
Order  in  Council  of  the  15th  of 
April ;  the  doubt  whether  the  li- 
berty accorded  to  enemies'  vessels 
extends  to  neutrals;  and  if  so, 
whether  such  liberty  is  subject  to 
the  same  restrictions,  or  to  any 
ot^er  and  what  restrictions,  affords, 
in  the  opinion  of  their  Lordships, 
another  strong  argument  against 
the  legality  of  the  blockade  in  this 
case.''  The  Steen  BOle  (1  Spinks, 
161) ;  The  Union,  ib.  164 ;  The 
Jeanne  Marie,  ib.  167  ;  The  Hor- 
nen,  ib.  171,  belonged  to  the  same 
class  of  cases  as  The  Fransmka, 
which  was  selected  to  tiy  the  ques- 
tion. 

If  a  partial,  modified  blodcade 
is  to  be  enforced  against  neutrals, 
justice  seems  to  require  tJiat  the 
modifications  intended  to  be  intro- 
duced should  be  notified  to  neutral 
states,  and  that  they  shonld  be 
folly  apprised  what  acts  their  sub- 
jects may  or  may  not  <Jo.  Th^ 
cannot  reasonably  be  exposed  to 
the  hardship  of  either  abstaining 
from  all  commerce  with  a  place  in 
such  a  state  of  uncertain  blockade, 
or  of  having  their  s&ps  seized  and 
sent  to  the  countiy  of  the  belli- 
gerent, in  order  to  l^am  there,  frtnn 
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the  decision  of  its  Court  of  Admi- 
ralty, whether  the  conduct  they 
have  pursued  is  or  is  not  pro- 
tected by  an  equitable  interpreta- 
tion of  an  instrument  in  which 
they  are  not  expressly  included. 
Per  Lord  Kingsdotcn  in  Northcoie 
V.  Douglas,  10  Moo.  P.  C.  0.  54. 

An  important  distinction  is  ob- 
served with  respect  to  the  burthen 
of  proof  as  to  the  existence  of 
blockade  in  the  case  of  a  blockade 
by  simple  fact,  and  in  the  case  of 
a  blockade  by  a  notification  accom- 
panied wiiii  the  fact.  "In  the 
former  case,  when  the  fact  ceases 
(otherwise  than  by  accident  or  the 
shifting  of  the  wind)  there  is  im- 
mediately an  end  of  the  blockade ; 
but  where  the  fact  is  accompanied 
by  a  public  notification  from  the 
government  of  a  belligerent  country 
to  neutral  governments,  it  seems 
iheXyprrndfackj  the  blockade  must 
be  supposed  to  exist  until  it  has 
been  publicly  repealed.  It  is  the 
duty,  undoubtedly,  of  a  belligerent 
country  which  has  made  the  noti- 
fication of  blockade,  to  notify  in 
the  same  way,  and  immediately, 
the  discontinuance  of  it :  to  suffer 
the  feet  to  cease,  and  to  apply  the 
notification  again,  at  a  distant 
time,  would  be  a  iraud  on  neutral 
nations,  and  a  conduct  which  it  is 
not  to  be  supposed  any  country 
would  pursue.  It  cannot  indeed 
be  s{dd  that  a  blockade  of  this  sort 
might  not  in  any  possible  case  ex- 
pire de  facto ;  but  such  conduct 
is  not  hastily  to  be  presumed 
against  any  nation ;  and,  therefore, 
till  such  a  case  is  clearly  made 
out,  it  will  be  held  that  a  blockade 


by  notification  is  primd  facie  to  be 
presumed  to  continue  till  the  no- 
tification is  revoked.  The  Nep* 
tunus,  1  C.  Rob.  171.  •  • 

The  blockade  will  cease  when 
the  place  blockaded  falls  into  the 
possession  of  the  blockading  power, 
and  vessels  though  taken  with  the 
intention  of  violating  the  former 
blockade  cannot  be  condemned  as 
prize.  See  The  Liseite,  6  C.  Rob. 
387  ;  The  Trende  Sostre,  6  C.  Rob. 
890,  n. ;  The  Ahhy,  5  C.  Rob.  351. 
The  principle  upon  which  these 
cases  were  decided  was  departed 
from  by  the  decision  of  the  su- 
preme Court  of  the  United  States 
in  the  case  of  The  CXrcaseian,  2 
Wallace's  R^.  (Amer.)  184,  where 
it  was  held,  disseniienie  Nelson,  J., 
that  a  vessel  which  had  sailed  from 
a  neutral  port  with  the  intention 
of  breaking  the  blockade  of  New 
Orleans,  and  which  was  seized  by 
a  United  States'  ship  of  war  several 
days  after  the  city  and  port  of  New 
Orleans  had  been  reduced,  and  the 
full  authority  of  the  United  States 
extended  over  them,  was  a  lawful 
prize  for  an  attempted  breach  of 
the  blockade.  Nelson,  J.,  in  his 
very  able  judgment  in  dissenting 
from  the  decision  of  the  Court, 
made  the  following  important  ob- 
servations, which  are  in  accordance 
wiUi  the  principles  always  acted 
upon  by  Lord  Stowelh  "  I  think,** 
said  the  learned  Judge,  "  the  proof 
sufficient  to  sbow  that  the  purpose 
of  the  master  was  to  break  the 
blockade  of  the  port  of  New  Or- 
leans, and  that  it  existed  from  the 
inception  of  the  voyage ;  but  in 
my  judgment,  the  defect  in  the 
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case  is  thai  no  blockade  existed  at 
the  port  of  New  Orleans  at  the 
time  when  the  seizure  was  made. 

Now  the  capture  and 

poBsession  of  the  port  of  the  enemy 
by  the  blockading  force,  or  by  the 
forces  of  the  belligerent  in  the 
course  of  the  prosecution  of  the 
war,  puts  an  end  to  the  blockade 
and  all  the  penal  consequences 
growing  out  of  this  measure  to 
neutral  commerce.  The  altered 
condition  of  things  and  state  of 
the  war  between  the  two  parties 
in  respect  to  the  besieged  port  or 
town,  makes  the  continuance  of 
the  blockade  inconsistent  with  the 
code  of  jntemational  law  on  the 
subject,  as  no  right  exists  on  the 
part  of  the  belligerent  as  against 
the  neutral  powers  to  blockade  his 

own  ports It  is  not 

necessary  that  the  belligerents 
should  give  notice  of  the  capture 
of  the  town,  in  order  to  put  in 
operation  the  municipal  laws  of 
the  place  against  neutrals.  The 
act  is  a  public  eyent,  of  which 
foreign  nations  are  bound  to  take 
notice,  and  conform  their  inter- 
course to  the  local  laws.  The  same 
principle  applies  to  the  blockade, 
and  the  effect  of  the  capture  of  the 
port  upon  it.  The  event  is  public 
and  notorious,  and  the  effect  and 
consequences  of  the  change  in  the 
state  of  war  upon  the  blockading 
force  well  understood.'*  The  ma- 
jority of  the  Court  appear  to  have 
acted  upon  the  principle  that  the 
mere  occupation  of  a  city  by  block- 
ading  belligerents  does  not  termi- 
nate a  public  blockade  of  it  pre- 
viously existing ;   the  city  itself 


being  hostile,  the  opposing  enemy 
in  the  neighbourhood,  and  the 
occupation  limited,  recent,  and 
subject  to  the  vicissitades  of  war; 
and  still  less  does  it  terminate  a 
blockade  proclaimed  and  main- 
tained, not  only  against  that  city, 
but  against  the  port  and  distnct 
commercially  dependent  upon  it^ 
and  blockaded  by  its  blockade. 
See  also  7i^  Ve9iice,  2  Wallace's 
Bep.  (Amer.)  258. 

2ndly.  In  order  to  constitute  a 
violation  of  a  blockade,  not  only 
must  an  actual  blodcade  exist,  but 
it  is  necessary  that  it  should  be 
brought  to  the  knowledge  of  the 
party  supposed  to  have  offended. 
"It  may  be  notified  in  a  public 
and  solemn  manner  by  declaration 
to  foreign  governments ;  and  this 
mode  would  always  be  most  de- 
sirable, although  it  is  sometimes 
omitted  in  practice."  The  Vrouw 
Judith,  1  C.  Rob.  52. 

"  But  it  may  commence  also  de 
facto  by  a  blockading  force  giving 
notice  on  the  spot  to  those  who 
come  from  a  distance,  and  who 
therefore  may  be  ignorant  of  the 
fact.  Vessels  going  in  are,  in  that 
case,  entitled  to  a  notice  before 
they  can  be  justly  liable  to  the 
consequences  of  breaking  a  block- 
ade. But  it  is  quite  otherwise 
with  vessels  coming  out  of  the 
port  which  is  the  object  of  block- 
ade ;  there  no  notice  is  necessaiy 
after  the  blockade  has  existed  de 
facto  for  any  length  of  time :  the 
continued  fact  is  itself  a  sufBcient 
notice.  It  is  impossible  for  tliose 
vrithin  to  be  ignorant  of  the  forcible 
suspension  of  their  commerce.  The 
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notoriety  of  the  thing  Bnpersedes 
the  necessity  of  parfcicnlar  notice 
to  each  ship."    Ih, 

"  The  effect  of  a  notification  to 
any  foreign  government  would 
clearly  be  to  include  all  the  indi- 
Tiduais  of  that  nation ;  it  would 
be  the  most  nugatory  thing  in  the 
world  if  individuals  were  allowed 
to  plead  their  ignorance  of  it ;  it 
is  the  duty  of  foreign  governments 
to  communicate  the  information  to 
their  subjects,  whose  interests  they 
are  bound  to  protect.  A  neutral 
master  can  never  be  heard  to  aver 
against  a  notification  of  blockade 
that  he  is  ignorant  of  it.  If  he  is 
really  ignorant  of  it,  it  may  be  a 
subject  of  representation  to  his 
own  government^  and  may  raise  a 
claim  of  compensation  from  them, 
but  it  can  be  no  plea  in  the  court 
of  a  belligerent.  In  the  case  of  a 
blockade  de  facto  it  may  be  other- 
wise." TheN^iunu8y  2  C.  Rob. 
Ill  ;Th$  Spes  and  Irene,  5  C.  Eob. 
76. 

It  is  the  duty  of  a  government, 
having  received  a  public  notifica- 
tion of  a  blockade,  to  communicate 
it  to  its  subjects  in  foreign  ports 
{The  Welvaart  Van  PUlaw,  2  C. 
Eob.  130),  but  it  will  not  be  pre- 
sumed that  such  communication 
has  been  made  until  after  a  rea- 
sonable time  has  elapsed.  T?ie 
Calypso,  2  C.  Rob.  298  ;  The  Nep- 
iunus,  3  C.  Rob.  175;  The  Adelaide, 
ib.  285 ;  The  Jonge  Petromlla,  2 
C.  Eob.  131. 

Another  distinction  between  a 
notified  blockade  and  a  blockade 
existing  de  facto  only,  is  that  in 
the  former  the  act  of  sailing  to  a 


blockaded  place  is  sufficient  to  con- 
stitute the  offence.  It  is  to  be  pre- 
sumed that  the  notification  will 
be  formally  revoked,  and  that  due 
notice  will  be  given  of  it;  till  that 
is  done  the  port  is  to  be  considered 
as  closed  up ;  and  from  the  mo- 
ment of  quitting  port  to  sail  on 
such  a  destination  the  offence  of 
violating  the  blockade  is  complete, 
and  the  property  engaged  in  it 
subject  to  confiscation.  It  may  be 
different  in  a  blockade  existing  de 
facto  only ;  there  no  presumption 
arises  as  to  the  continuance,  and 
the  ignorance  of  the  party  may  be 
admitted  as  an  excuse  for  sailing 
on  a  doubtful  and  provisional  des- 
tination. The  Neptunue,  2  C.  Rob. 
113. 

The  notice  of  a  blockade  must 
not  be  more  extensive  than  the 
blockade  itself.  A  belligerent  can- 
not be  allowed  to  proclaim  that  he 
has  instituted  a  blockade  of  several 
ports  of  the  enemy,  when  in  truth 
he  has  only  blockaded  one ;  such  a 
course  would  introduce  all  the  evils 
of  what  is  termed  a  paper  block- 
ade, and  would  be  attended  with 
the  grossest  injustice  to  the  com- 
merce  of  neutrals.  Accordingly,  a 
neutral  is  at  liberty  to  disre^urd 
such  a  notice,  and  is  not  liable  to 
the  penalties  attending  a  breach  of 
blockade  for  afterwards  attempt- 
ing to  enter  the  port  which  really 
is  blockaded.  Northcote  v.  Dou- 
glas, 10  Moo.  P.  C.  C.  59.  See 
also  The  Henrich  and  Maria,  1  0. 
Rob.  148.  There  an  officer  of  the 
blockading  squadron  had  inform- 
ed a  neutral  that  all  the  Dutch 
ports  were  in  a  state  of  blockade, 
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whereas  the  blockade  was  confined 
to  Amsterdam  ;  and  Lord  SUnmll, 
in  decreeing  restitution,  observed, 
"  The  notice  is,  I  think,  in  point 
of  authority  illegal ;  at  the  time 
when  it  was  given  there  was  no 
blockade  which  extended  to  all 
Dutch  ports.  A  declaration  of 
blockade  is  a  high  act  of  sove- 
reignty ;  and  a  commander  of  a 
king's  ship  is  not  to  extend  it. 
The  notice  is  also,  I  think,  as  il- 
legal in  effect  as  in  authority ;  it 
cannot  be  said  that  such  a  notice, 
though  bad  for  other  ports,  is  good 
for  Amsterdam.  It  takes  from  the 
neutral  all  power  of  election  as  to 
what  other  port  of  Holland  he 
should  go  when  he  found  the  port 
of  his  destination  under  block- 
ade." 

But  a  blockade  will  not  be  vi- 
tiated merely  on  account  of  the 
omission  of  one  of  the  conditions 
under  which  vessels  might  be  per- 
mitted to  go  out  The  RollOy  6  C. 
Rob.  870. 

Srdly.  In  addition  to  the  no- 
tice of  blockade,  there  must  be 
some  act  of  violation  either  by 
going  in,  or  by  coming  out  with 
a  caiigo  laden  s^r  the  commence- 
ment of  the  blockade.  The  sail- 
ing of  a  vessel  with  an  intention 
of  evading  a  blockade  by  ingress, 
is  a  beginning  to  execute  that  in- 
tention, and  is  an  overt  act  con- 
stituting the  offence,  and  from  that 
moment  the  blockade  is  fraudu* 
lently  invaded.  The  Columbia,  1 
0.  Rob.  154—156  ;  The  Tutela,  6 
C.  Rob.  181.  And  after  know- 
ledge of  an  existing  blockade  a 
vessel  must  not  go  to  the  station 


of  the  blockade  under  pretence  of 
inquiry  as  to  the  blockade  {The 
Spes  and  Irene,  5  C.  Rob.  76 ;  The 
Posim,  1  C.  Rob.  335,  n. ;  The 
Admiral,  3  Wallace's  Rep.  (Amer.), 
603;  The  Cheeh^e,  3  Wallace's 
Rep.  (Amer.X  231),  or  for  a  pilot. 
The  Arthur,  Edw.  206.  Andwbere 
a  vessel  is  entering  or  approaching 
a  blockaded  port,  it  is  no  valid 
excuse  on  the  part  of  the  master 
to  allege  that  he  was  bound 
by  his  charter-party  to  sail  there 
{The  Tutela,  6  C.  Rob.  181),  that 
he  is  merely  sailing  in  ballast 
{The  Comet,  Edw.  32),  that  he  is 
in  want  of  a  pilot  to  cany  him  to 
a  lawful  port  {The  EUmbeth,  Edw. 
198;  The  Charhtie  CJ^Une, 
6  0.  R.  101),  or  that  he  wishes  to 
make  inquiries  {The  James  Cook, 
Edw.  263 ;  The  Poeten,  1  C.  Rob. 
335,  n.;  The  Arthur,  Edw.  202), 
or  to  procure  a  license.  The 
Josephine,  3  Wallace's  Rep.  (Amer.) 
83. 

Where  a  vessel  is  in  an  equi- 
vocal situation  vnth  reference  to 
the  place  blockaded,  the  master  is 
bound  on  the  first  notice  to  take 
himself  out  of  it,  and  if  he  obsti- 
nately refuses  and  neglects  to  do 
so,  such  conduct  will  amount  to 
breach  of  the  blockade,  and  sub- 
ject the  vessel  to  condemnation. 
Ths  Apolh,  5  C.  Rob.  290.  In- 
deed it  may  be  laid  down  that 
neutral  ships  cannot  innoc^itly 
place  themselves  in  a  situation 
where  they  may .  with  impunity 
break  the  blockade  whenever  they 
please.  If  the  belligerent  country 
has  a  right  to  impose  a  blockade, 
it  must  be  justified  in  the  neces. 
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saiy  meanfi  of  enforcing  that  right; 
and  if  a  yessel  oonld,  nnder  the 
pretence  of  going  farther,  ap- 
proach cypres  close  np  to  the 
blockaded  port^  so  as  to  be  en- 
abled to  slip  in  without  obstruc- 
tion^  it  wonld  be  impossible  that 
any  blockade  could  be  maintained. 
It  would  be  no  unfair  rule  of 
evidence  to  hold,  as  a  presumption 
de  jur$j  that  she  goes  there  with 
an  intention  of  breaking  the 
blockade ;  and  if  such  an  inference 
may  possibly  operate  with  severity 
in  particular  cases  where  the  par-  • 
ties  are  innocent  in  their  inten- 
tions, it  is  a  severity  necessarily 
connected  with  the  rules  of  evi- 
dence and  essential  to  the  effectual 
exercise  of  this  right  of  war.  Ths 
NeutralUet,  6  C.  Rob.  35;  Ths 
Charlotte  Chmtine,  6  C.  E.  101 ; 
and  see  Th$  Comelim,  3  Wallace's 
Sep.  (Amer.)  214.  If  a  vessel  be 
taken  out  of  its  course  and  in 
the  neighbourhood  of  a  blockaded 
port,  it  cannot  be  restored  without 
fbrther  proof  of  destination,  and 
if  the  claimant  declines  further 
proof  the  Court  is  bound  to  con- 
demn  the  property.  The  Chryssye, 
Moraiti,  Spinks,  343. 

The  evidence  of  the  place  of 
capture  must  be  taken  from  the 
depositions,  log,  and  ship-papers, 
and  as  to  the  deduction  to  be 
drawn  from  the  place  of  capture 
when  once  fixed  by  such  evidence, 
except  in  a  glaring  case,  the  Court 
win  never  take  upon  itself  to  pro- 
nounce an  opinion  without  the  as- 
sistance of  Trinity  Masters.  It  is 
obvious  that  it  could  not  safely  do 
so,  because  so  many  nautical  mat- 


ters, such  as  courses,  winds,  and 
currents,  must  be  taken  into  con- 
sideration, that  none  but  persons 
of  nautical  science  could  safely 
draw  any  conclusion.  Per  Lush- 
ington^  Dr.,  in  The  Fortuna,  An- 
derson^ Spinks,  309. 

It  has  been  held  that  ships  sail- 
ing from  America  before  the  know- 
ledge of  a  blockade  had  reached 
America,  were  entitled  to  a  notice 
even  at  the  blockaded  port ;  and 
that  ships  sailing  afterwards  might 
sail  on  a  contingent  destination 
even  to  that  port^  with  the  pur- 
pose of  calling  at  some  British 
port  or  at  some  neutral  port  for 
information  ;  and  that  they  should 
be  allowed  the  benefit  of  such  con- 
tingent destination,  to  be  ascer- 
tained and  rendered  definite  by 
the  information  which  they  should 
receive  in  Europe.  But  in  no  case 
has  it  been  held  that  they  might  sail 
to  the  mouth  of  a  blockaded  port, 
to  inquire  whether  a  blockade  of 
which  they  had  received  previous 
formal  notice  was  still  in  existence 
or  not.  The  Spee  and  Irene,  5  C. 
Rob.  81 ;  The  Shepherdess,  ib.  262. 

A  blockade  is  just  as  much  vio- 
lated by  a  vessel  passing  outwards 
as  inwards,  and  a  neutral  vessel 
cannot  lawfully  take  from  the 
place  blockaded  a  cargo  laden  after 
the  commencement  of  the  block- 
ade. "A  blockade,"  says  Sir  Wm. 
Scott,  '^is  a  sort  of  circumvalla- 
tion  round  a  place  by  which  all 
foreign  connection  and  correspon- 
dence is,  as  far  as  human  force  can 
effect  it,  to  be  entirely  cut  off.  It 
is  intended  to  suspend  the  entire 
commerce  of  that  place,  and  a  neu- 
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tral  is  no  more  at  liberty  to  assist 
the  traffic  of  exportation  than  of 
importation.  The  utmost  that  can 
be  allowed  to  a  neutral  vessel  is, 
that  having  already  taken  on 
board  a  cargo  before  the  blockade 
begins,,  she  may  be  at  liberty  to 
retire  with  it  Bnt  it  must  be  con- 
sidered as  a  mle,  which  this  Court 
means  to  aj^ly,  that  a  neutral  ship 
departing  can  only  take  away  a 
cargo  bond  fide  purchased  and  de- 
livered before  the  commencement 
of  the  blockade.  If  she  after- 
wards takes  on  board  a  cargo,  it  is 
a  fraudulent  act  and  a  violation  of 
the  blockade."  Th$  Vrow  Judith, 
1  C.  Bob.  151 ;  The  Nepttmus,  1 
0.  Bob.  170 ;  The  Jolumna  Maria, 
Spinks,  807  ;  Oremidi  v.  Powell, 
llMoo.  P.  C.C.  116. 

Thus,  where  a  master  volunta- 
rily entered  a  blockaded  port,  and 
after  having  been  compelled,  as  he 
fOleged,  to  sell  his  cargo,  he  took 
on  board  another  cargo,  it  was 
held  that  both  the  entry  into  the 
blockaded  port  and  the  sailing  out 
with  a  fresh  cargo  were  both  vio- 
lations of  the  blockade.  Byfield, 
Edw.  188. 

A  vessel  cannot  after  the  com- 
mencement of  the  blockade  be 
purchased  from  the  enemy  by  a 
neutral  in  a  blockaded  port,  as  a 
traffic  cannot  be  allowed  in  ships 
more  than  in  goods,  and  conse- 
quently such  transfer  is  illegal 
{The  Speculation,  Edw.  846),  and 
it  is  immaterial  out  of  what  fdnds 
the  purchase  is  effected.  The  Yigi^ 
laniia,  6  0.  Bob.  122. 

Where  a  vessel,  that  was  clearly 
the  property  of  the  enemy  at  the 


commencement  of  the  war,  is  taken 
coming  out  of  a  blockaded  port 
from  which  she  could  not  sail  if 
she  had  been  transferred  from  the 
enemy  during  the  existence  of  the 
blockade,  satisfoctory  proof  must 
be  given  of  the  transfer  before  the 
commencement  of  the  blodcade, 
or  the  ship  will  be  condenmed. 
Ths  Vigilantia,  6  C.  Rob.  122, 124. 

But  a  transfer  of  a  vessel  from 
one  neutral  to  another,  as  it  is 
in  no  manner  connected  with  the 
commerce  of  the  blockaded  port, 
is  allowable,  and  such  vessel  may 
come  out  of  a  blockaded  port. 
The  Potsdam,  4  C.  Rob.  89;  The 
VigilanUa,  6  C.  Rob.  124, 125. 

Where  a  vessel  has  entered  a 
blockaded  port  before  the  blockade, 
she  is  entitled  to  come  out  again 
with  the  cargo  she  took  in  or  in 
ballast,  or  with  a  cargo  taken  on 
board  before  notice  of  Uie  blockade. 
The  Juno,  2  C.  Rob.  119 ;  The 
Noesa  Senhora,  5  C.  Rob.  52 ;  The 
Potsdam,  4  C.  Rob.  89 ;  Oremidi  v. 
Powell,  11  Moo.  P.  C.  C.  116. 
The  same  rule  which  permits  neu- 
tral merchants  to  withdraw  their 
ships  from  a  blockaded  port^  ex- 
tends also,  with  equal  justice,  to 
merchandise  sent  in  before  the 
blockade,  and  withdrawn  bond  fide 
by  the  neutral  proprietors.  The 
Juffrouw  Maria  Schroeder,  4  C. 
Rob.  89  n. 

Where,  however,  a  ship  amies 
out  of  a  blockaded  port  in  ballast, 
and  is  afterwards  taken  with  a 
cargo  on  board,  sent  out  of  the 
same  port  in  lighters  under  charter- 
party  with  the  ship,  the  ship  and 
cargo  will   be  condemned.     The 
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Charlotte  Sophia,  6  C.  Rob.  204, 
n. ;  The  Maria,  6  C.  Rob.  201 ; 
The  Lisette,  6  C.  Rob.  394. 

And  as,  primd  facie,  every  vessel 
whatsoever  laden  with  a  cargo, 
quitting  a  blockaded  port,  is  liable 
to  condemnation  on  that  account, 
and  must  satisfactorily  establish 
her  exception  to  the  general  rule, 
the  very  fact  of  coming  out  of  a 
blockaded  port  is  probable  cause 
for  detention,  and  the  captors, 
although  the  ship  and  cargo  be 
restore,  run  no  risk  of  being  con- 
demned in  costs  and  damages. 
The  Otto  and  Olaf,  Spinks,  257, 259. 

Where  a  place  has  been  declared 
to  be  blockaded  for  the  purpose  of 
preventing  the  importation  of  a 
particular  article  wanted  by  the 
enemy,  it  will  not  amount  to  a 
breach  of  blockade,  if  a  vessel  leaves 
the  blockaded  place  exporting  a 
cargo  of  that  particular  article, 
especially  if  its  exportation  be  for- 
bidden by  the  enemy.  See  Cre- 
midi  Y.  Powell,  11  Moo.  P.  C.  C. 
88,  115.  There,  in  the  summer  of 
1854,  the  Russian  forces  in  the 
Turkish  territories  being  straitened 
for  provisions,  the  allied  fleets  de- 
sired to  prevent  the  importation  of 
provisions  up  the  Danube,  and  with 
this  view  the  two  admirals  in  com- 
mand of  the  English  and  French 
fleets  issued  a  proclamation,  dated 
the  2nd  of  June,  1854,  in  which 
they  declared,  to  all  whom  it  might 
concern,  that  they  had  established 
an  effective  blockade  of  the  Danube, 
in  order  to  stop  all  transport  of 
provisions  to  the  Russian  armies ; 
they  declared  that  this  blockade 
included  all  those  mouths  of  the 


Danube  which  communicate  with 
the  Black  Sea,  and  they  apprised 
all  vessels  of  every  nation  that  they 
will  not  be  able  to  enter  the  river 
until  further  orders.  On  the  26th 
of  June,  the  Russians  forbade  all 
export  of  cereals  after  the  2nd  of 
July.  Any  exportation  of  cereals, 
therefore,  was  in  furtherance  of 
the  objects  of  the  allies,  and  to  the 
prejudice  of  the  Russians.  It  was 
held  by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  that  a 
neutral  ship,  even  if  she  had  notice 
of  this  blockade,  was  not  liable  to 
capture  by  the  allies  for  exporting 
provisions,  inasmuch  as  the  whole 
object  of  the  blockade  was  declared 
to  be  to  prevent  their  import. 

If  a  ship  that  has  broken  a 
blockade,  is  taken  in  any  part  of 
her  voyage,  she  is  taken  in  delicto, 
and  subject  to  confiscation.  See 
The  Welvaart,  Van  Pillaw,  1  C. 
Rob.  128,  where  a  Prussian  ship 
having  sailed  with  a  cargo  from 
Amsterdam,  then  blockaded,  was 
taken  in  April,  1799,  off  Dunge- 
ness ;  Sir  W.  Scott,  in  his  judg- 
ment condemning  the  vessel,  said, 
"  One  circumstance  on  which 
exemption  is  prayed,  is  that  the 
ship  had  escaped  the  interior  cir- 
cumvallation,  if  I  may  sa  call  it ; 
that  she  had  advanced  some  way 
on  her  voyage,  and  therefore  that 
she  had  in  some  degree  made  her 
escape  from  the  penalties.  I  can- 
not accede  to  that  argument ;  if 
the  principle  is  sound,  that  a  neutral 
vessel  is  not  at  liberty  to  come  out 
of  a  blockaded  port  with  a  cargo, 
I  know  of  no  oUier  natural  termi- 
nation of  the  offence  but  the  end 
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of  that  voyage.  It  would  be  ridi- 
culons  to  say,  if  you  can  but  get 
past  the  blockading  force  you  are 
free ;  this  would  be  a  most  absurd 
application  of  the  principle.  If 
that  is  sound,  it  must  be  carried 
to  the  extent  that  I  have  men- 
tioned ;  for  I  see  no  other  point  at 
which  it  can  be  terminated."  The 
Juffrouw  Maria  Schroeder^  3  C. 
Bob.  153. 

There  is  no  analogy  between  the 
law  of  contraband,  where,  as  we 
have  seen,  as  a  general  rule  the 
penalty  does  not  attach  on  the 
returned  voyage,  for  there  is  this 
essential  difference,  that  in  con- 
traband the  offence  is  deposited 
with  the  cargo,  whilst  by  egress 
from  a  blockaded  port  the  office 
is  continued  and  renewed  in  the 
subsequent  conduct  of  the  ship. 
For  the  object  of  blockade  is,  not 
merely  to  prevelit  an  importation 
of  supplies,  but  to  prevent  export 
as  well  as  import,  and  to  cut  off 
all  communication  of  commerce 
with  the  blockaded  place.  The 
act  of  egress  therefore  is  as  culpa- 
ble as  the  act  of  ingress,  and  the 
vessel  on  her  return  is  still  liable 
to  seizure  and  confiscation.  The 
Frederick  Molke,  Boysen^  ante^  p. 
873  ;  The  Adelaide,  2  C.  Rob.  Ill 
n.;  The  General  Hamilton,  6  C. 
Bob.  61. 

However,  although  the  offence 
incurred  by  a  breach  of  blockade 
generally  remains  during  the 
voyage,  it  must  be  understood  as 
subject  to  the  condition,  that  the 
blockade  itself  continues.  Thus 
in  The  Lisette,  6  C.  Rob.  387,  a 
vessel  which  had  broken  a  blockade 


was  captured  during  the  voyage, 
but  not    till  after  the  blockade 
had  ceased:  it  was   held  by  Sir 
WHUam  Scott  that  she  ought  to 
be  restored.    "  AVhen  the  blockade 
is  raised,"  he  observed,  "  a  veil  is 
thrown  over  everything  that  has 
been  done,  and  the  vessel  is  no 
longer  taken  in  delicto.    The  de- 
lictum may  have  been  completed 
at  one  period,  but  it  is  by  subse- 
quent events  entirely  done  away." 
Where  a  neutral  vessel  has  been 
permitted   to   leave  a  blockaded 
port  upon  permission  under  Orders 
in  Council  (see  Order  in  Council  of 
January,  1807),  to  go  to  a  neutral 
port,  if  notwithstanding  AtB  goes 
to  a  hostile  port,  she  will  be  liable 
to   capture   on    her    subsequent 
voyage  after  leaving  such  porL  It 
is  only  by  such  means  that  such  an 
order  can  be  maintained,  or  such 
conduct  repressed.    For  until  the 
vessel   actually    enters    into  the 
interdicted  port,  nothing  appeaiB, 
whether  she  be  m  deUcio  or  not. 
Cruisers  see  nothing ;  she  goes  in, 
and  then  the  offence  is  oonsom- 
mated,  and  the  intention  is  fc^  the 
first  time  dedared.    It  is  not  tiU 
the  vessel  comes  out  again  that 
any  opportunity  is  afforded  of  vin- 
dicating the  law,  and  of  enforcing 
the  restriction  of  the  order.    It 
might   be  objected,  that  if  the 
penalty  was  applied  to  the  subse- 
quent voyage,  it  might  travel  on 
with  the  vessel  for  ever.    In  prin- 
ciple, perhaps,  it  might  not  un- 
justly be  pursued  further  than  to 
the   immediate  voyage ;   but  ia 
practice  it  has  not  been  carried 
further  than  to  the  voyage  snc- 


Digitized  by 


Google 


THE   BETSEY. 


895 


ceeding,  which  affords  the  first 
oppartanity  of  enforcing  the  law. 
ThB  Christkmb&rg^  Vanderweyde^  6 
C.  Eob.  376  ;  Bander^s  BySy  ib.  n. 
p.  382. 

The  question  has  arisen^  how  far 
the  condnct  of  the  ship  taken  in 
Tiolation  of  blockade  will  affect  the 
cargo.  In  the  case  of  The  Mer- 
curius  (1  C.  Eob.  80),  which  came 
before  Lord  Stowell  in  1798,  a 
cargo  had  been  put  on  board  The 
Metcwriua  in  America^  at  a  time 
when  it  could  not  have  been  known 
in  that  country  that  the  blockade 
of  the  Texel  had  been  established. 
The  master,  after  warning,  at- 
tempted to  enter  the  Texel,  and 
the  ship  was  condemned,  because 
the  owner  was  bound  by  the  act 
of  the  master ;  but  the  cargo  was 
restored,  because,  as  Lord  Stowell 
observes,  the  sh^^pers,  at  the  time 
of  shipment^  could  not  have  knotvn 
of  the  Ihchade;  and  the  master, 
although  he  was  the  agent  of  the 
owner  of  the  Tessel,  and  could  bind 
him  by  his  contract  or  his  miscon- 
duct, was  not  the  agent  of  the 
owners  of  the  cargo,  unless  ex- 
pressly so  constitute  by  them. 

Where,  however,  at  the  time  of 
the  shipment  the  blockade  either 
was  or  might  have  been  known  by 
the  owners  of  the  cargo,  and  they 
might  therefore  possibly  be  aware 
of  an  intention  of  violating  the 
blockade,  if  the  vessel  be  con- 
demned for  breach  of  blockade, 
they  cannot  save  the  vessel  from 
condemnation  by  showing  their 
innocence  in  the  transaction,  but 
will  be  considered  as  concluded 
by  the  illegal  act  of  the  master, 


although  it  was  done  without  their 
privity,  and  even  if  it  were  done 
contrary  to  their  wishes.  See 
Baltam  v.  Eyd^r,  12  Moo.  P.  0.  0. 
168 ;  there  The  Fanaghia  Rhomba 
took  in  a  cargo  of  wheat  at  Galatz 
in  the  month  of  September,  1855 
(during  the  Russian  war),  to  be 
Conveyed  to  the  Piraeus  or  Syra, 
on  the  joint  account  of  Signer 
Guppa^  an  Ionian  merchant  resi- 
dent at  Constantinople,  and  of 
Messrs.  Baltazzi,  British  merchants, 
resident  in  London.  In  the  month 
of  NovembOT  following  the  vessel 
was  captured  by  her  Majesty's 
ship  ''  Dauntless,"  for  an  attempt 
to  violate  the  blockade  of  the  port 
of  Odessa^  which  had  subsisted 
from  the  month  of  Februcyy,  1855, 
and  was  then  continuing.  It  was 
held  by  the  Judicial  Committee  and 
Lords  of  the  Privy  Council,  aflfirm- 
ing  the  decision  of  Jh.Lushmgton^ 
that  it  was  not  competent  to  the 
owners  of  the  cargo  to  protect 
their  property  from  condemnation 
by  showing  their  innocence  in  the 
transaction,  and  that  they  were 
concluded  by  the  illegal  act  of  the 
master.  "  In  the  case  of  The  Mer- 
curius  (1  C.  Eob.  80),"  said  Lord 
Kingsdoum,  in  delivering  judgment 
for  their  Lordships,  "Lord  Stowell 
seems  to  have  thought  that  the 
owners  of  cargo  were  not  bound 
by  the  act  of  the  master  without 
their  authority ;  and  the  judgment 
seems  rather  to  warrant  the  mar- 
ginal note  which  the  rery  learned 
reporter  has  stated  as  the  effect  of 
it,  namely,  *  Violation  of  blockade 
by  the  master  affects  the  ship,  but 
not  the  cargo,  unless  the  property 
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of  the  same  owner,  or  unless  the 
owner  is  cognizant  of  the  intended 
violation/  Now,  in  the  present 
case,  Dr.  Lushmgton  has  stated  his 
conviction  that  the  owners  of  the 
cargo  were  innocent  of  all  know- 
ledge of  the  intended  violation ; 
and  if,  therefore,  the  law  remained 
as  it  is  to  be  collected  from  the 
case  of  The  Mercunus,  their  Lord- 
ships would  have  great  diflBculty 
in  assenting  to  the  decision  now 
under  review.  But  the  subsequent 
cases  appear  to  have  carried  the 
rule  much  ftirther,  and  to  have 
established  that,  when  the  blockade 
was  known,  or  might  have  been 
known,  to  the  owners  of  the  cargo 
at  the  time  when  the  shipment  was 
made,  and  they  might,  therefore, 
by  possibility  be  privy  to  an  inten- 
tion of  violating  the  blockade,  such 
privity  shall  be  assumed  as  an  irre- 
sistible inference  of  law,  and  it 
shall  not  be  competent  to  them  to 
rebut  it  by  evidence  ;  that  in  cases 
of  blockade  for  the  purpose  of 
affecting  the  cargo  with  the  rights 
of  the  belligerent,  the  master  shall 
be  treated  as  the  agent  for  the 
cargo  as  well  as  for  the  ship.  This 
is  the  result  of  the  cases  cited  by 
Dr.  LushingUm  in  his  judgment, 
and  the  additional  authorities  men- 
tioned at  the  bar.  In  the  case  of 
Ths  Alexander  (4  C.  Rob.  94), 
which  occurred  in  1801,  Lord 
Stowell  held  that,  in  cases  of  breach 
of  blockade,  the  Court  must  infer 
'  that  a  ship  going  in  fraudulently 
is  going  in  the  service  of  the  cargo, 
with  the  knowledge  and  by  the 
direction  of  the  owner.'  In  the 
case  of  The  Adonis  (5  C.   Rob. 


259),  which  occurred  in  1804,  he 
went  a  step  further,  and  held  not 
only  that  such  inference  must  be 
made,  but  that  (with  the  exception 
to  which  we  have  already  refared) 
the  owners  could  not  be  let  in  to 
prove  a  contrary  intention.  This 
case  was  affirmed  upon  appeal,  and 
it  possesses,  therefore,  all  the  au- 
thority which  the  decisions  of  the 
tribunal  of  a  single  country  can 
give  in  a  law  in  which  all  civilized 
countries  are  concerned.  The  same 
doctrine  is  laid  down  by  the  same 
great  judge  in  the  case  of  The 
Exchange  (1  Edwards'  Be^.  42), 
in  1808,  and  in  The  James  Cook 
(1  Edwards,  261),  in  1810.  We 
find,  therefore,  a  series  of  autho- 
rities establishing  a  general  rule, , 
which,  like  aU  general  rules,  may 
in  its  application  to  particolar 
cases  be  occasionally  attended  with 
hardship,  but  which  nevertheless 
may  be  necessary  to  prevent  fraud, 
and  may,  on  the  whole,  promote 
the  purposes  of  justice.  It  is  a 
rule  not  applicable  exclusively  to 
neutrals,  but  applies  with  equal 
force  to  all  persons  attempting  to 
violate  a  blockade,  thon^  they 
may  be  the  subjects  or  the  allies 
of  the  country  which  has  esta- 
blished it.  In  the  present  case, 
indeed,  Messrs.  Baltazzi,  the  claim- 
ants, are  British  subjects.  The 
propriety,  or  rather  the  necessity 
of  these  rules,  is  rested  by  Lord 
Stowell  on  the  notoriety  of  the 
fact  that,  in  almost  all  cases  of 
breach  of  blockade,  the  attempt  is 
made  for  the  benefit  and  with  the 
privity  of  the  owners  of  the  cargo ; 
that  if  they  were    at  liberty  to 
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allege  their  innocence  of  the  act 
of  the  master,  it  would  always  be 
easy  to  mannfactore  evidence  for 
the  purpose,  which  the  captors 
would  haye  no  means  of  disproy- 
ing ;  and  that,  in  order  to  make 
a  blockade  effectual,  it  is  essential 
to  hold  the  cargo  responsible  to 
the  blockading  power  for  the  act 
of  the  master,  to  whom  the  con- 
trol oyer  it  has  been  entrusted, 
leaying  the  owners  to  seek  their 
remedy  against  the  master  or  the 
owners  of  the  ship,  if  in  reality  the 
penalty  was  incurred  without  any 
priyity  on  their  part." 

AlUiough  at  the  time  of  sailing 
the  blockade  be  unknown  to  the 
owners,  eyen  when  by  treaty  a  pre- 
vious warning  of  the  blodcade  is 
necessary,  if  the  master,  consignees, 
and  all  persons  entrusted  with  the 
management  of  the  ship,  are  suffi- 
ciently informed  of  the  blockade, 
the  cargo  will  be  condemned  with 
the  ship,  for  the  owner  having  de- 
legated general  powers  to  others, 
upon  their  misusing  their  trust 
his  remedy  must  be  against  them. 
The  ColtmhiOy  Weeks,  1  C.Rob. 
154.  As  owners  however  of 
cargo  will  not  be  strictly  bound 
by  the  act  of  an  enemy  shipper 
acting  as  their  agent,  if  the  breach 
of  blockade  by  egress  be  conmiit- 
ted  without  tiieir  knowledge,  al- 
though the  ship  and  freight  of 
their  agent  be  forfeited,  the  cargo 
will  be  restored.  The  Neptunue, 
Kut/p,  8  C.  Rob.  173 ;  The  Ade- 
laide.  Box,  8  ib.  281 ;  The  Man- 
Chester,  Reynolds,  2  Acton,  60. 
This  is  just,  for  although,  as  a 
general  rule,  principals  must  be 


held  bound  by  the  acts  of  their 
agents,  the  Court  of  Admiralty  is 
not  disposed  to  carry  the  rule  to 
the  full  extent  to  which  it  might 
properly  be  applied  in  ordinary 
transactions,  and  looks  with  indul- 
gence towards  those  cases  where 
neutrals,  without  any  fault  of  their 
own,  have  had  their  property 
placed  in  jeopardy  by  the  breaking 
out  of  hostilities,  and  the  acts  of 
agents  over  whom  they  could  not 
at  the  time  exercise  control,  and 
who  might  have  an  interest  in  the 
very  act  which  endangered  the 
property  of  their  principals  {The 
Jeanne  Marie,  Kolle,  Spinks,  167). 
A  cargo  however  purchased  by  a 
supercargo  sent  by  the  owners  for 
that  purpose,  will  be  condemned 
upon  her  egress  from  a  blockaded 
port.  The  If  amen,  Dahi,  Spinks, 
171. 

Bestitution  with  costs  and  da- 
mages will  be  made  if  it  appears 
distinctly  from  the  papers  of  a 
ship  that  she  has  committed  no 
breach  of  blockade,  and  that  her 
captors  have  seized  her  without 
any  ostensible  cause.  Thus,  in 
The  Ostsee,  Voss,  Spinks,  174,  a 
neutral  was  captured  by  one  of  her 
Majesty's  ships  of  war,  and  sent 
in  for  adjudication  as  for  breach 
of  the  blockade  of  Cronstadt.  It 
turned  out  that  Cronstadt  was  not 
blockaded  at  the  time  when  the 
vessel  entered  that  port>  nor  at  the 
time  when  she  took  her  cargo  on 
board,  nor  at  the  time  when  she 
left  Cronstadt,  nor  even  at  the 
time  when  she  was  captured,  nor 
for  more  than  three  weeks  after- 
wards ;  and  no  blockade  of  Cron- 
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stadt  had  been  proclaimecl,  either 
by  the  British  Qovemment  or  by 
the  admiral.  It  was  held  by  the 
Court  of  Appeal,  reyerging  the  de- 
cision of  Dr.  Lushingion,  that  the 
nentral  was  entitled  to  costs  and 
damages  as  well  as  restitution. 
"The  law  which  we  are  to  lay 
down,"  said  Lord  Kingsdoum,  in 
delivering  the  judgment  of  the 
Court,  "  cannot  be  confined  to 
the  British  nayy ;  the  rule  must  be 
api^ied  to  captors  of  all  nations. 
No  country  can  be  permitted  to 
establish  an  exceptional  rule  in  its 
own  fiiTOur,  or  in  favour  of  parti- 
cular classes  of  its  own  subjects. 
On  the  law  of  nations,  foreign  de- 
cisions are  entitled  to  the  same 
weight  as  those  of  the  countiy  in 
which  the  tribunal  sits.  America 
has  adopted  almost  all  her  princi- 
ples of  prize  law  from  the  decisions 
of  English  Courts  ;  and,  whatever 
may  have  been  the  case  in  former 
times,  no  authorities  are  now  cited 
in  English  Courts,  in  cases  to  which 
they  are  applicable,  with  greater 
respect  than  those  of  the  distin- 
guished jurists  of  France  and 
America.  Whatever  is  held  in 
England  to  justify  or  excuse  an 
oflScer  of  the  British  navy,  will  be 
hield  by  the  tribunals  of  every 
country,  both  on  this  and  the  other 
side  of  the  Atlantic,  to  justify  or 
excuse  the  captors  of  tiieir  own 
nation. 

"  By  the  usage  of  all  countries, 
captors  have  a  great  interest  in 
increasing  the  number  of  prizes. 
The  temptation  to  send  in  ships 
for  adjudication  is  sufficiently 
strong.    Is  it  too  much  to  say 


that  where  no  ground  of  suspicion 
can  be  shown,  and  all  that  the 
captor  can  allege  is  that  he  did 
wrong  under  a  mistake,  he  should 
make  good  in  temperate  damages 
the  injury  which  he  has  occasion- 
ed ?  Oi^ht  a  captor  to  be  per- 
mitted to  say  to  the  c^tored, 
*  True,  nothing  suspicious  appeared 
in  yom*  case  at  the  time  of  seizure, 
but  upon  ftirther  inquiry  some- 
thing might  have  been  discovered. 
I  had  a  right  to  take  my  chance  ; 
you  have  nothing  to  eomplain  o£ 
I  subjedted  you  to  no  unnecessary 
inconvenience ;  go  about  yonr 
business,  and  be  thankful  for  your 
escape'?  We  cannot  think  that 
this  would  be  deemed  a  satisfec- 
toiy  answer  to  a  British  neutral 
seized  by  a  foreign  belligerent." 
See  also  S.  C.  9  Moo.  P.  C.  C.  150, 
nom.  Sehaeht  v.  Otter;  see  also, 
Ths  FortunOy  Anderson^  Spinks, 
307  ;  The  Elkse,  Spinks,  88. 

But  where  the  ship  by  her  sus- 
picious conduct  may  give  rise  to 
an  appearance  of  an  intention  to 
violate  a  blockade,  simple  resti- 
tution only  will  be  made.  He 
Q^em  V.  HUdehrandt;  The  A^u 
and  Fanny,  10  Moo.  P.  C.  0. 
491. 

As  to  the  allowances  to  hanAfidt 
captors  where  a  vessel  has  been 
sold  under  a  decree  afterwards  re- 
versed, and  simple  restitution  de- 
creed, see  The  Frandsha;  The 
Unhn,  10  Moo.  P.  C.  C.  73. 

Bestitution  with  costs  and  da- 
mages may  be  decreed  against  the 
captor  of  a  vessel  for  an  allied 
breach  of  blockade,  where  in  con- 
sequence of  his  wrongful  act  the 
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claimant  has  been  deprived  of  an 
opportnnity  of  affording  the  ex- 
planations which  the  rules  of  law 
were  intended  to  secure  him.  See 
CmnidiY.PowBll,  11  Moo.  P.  C.  C. 
88. 

ExempHans  from  Forfeiture, — 
The  question  has  been  mooted  but 
not  decided,  as  to  how  &r  under  a 
treaty  of  "  free  ships,  free  goods," 
the  priyilege  can  be  extenaed  to  the 
carrying  of  enemy's  property  out 
of  a  blockaded  town.  {T?ie  Noaea 
&nA(?m,  5  C.  Rob.  52.)  The  better 
opinion  would  seem  to  be  that,  the 
priyilege  would  not  be  held  to  ap- 
ply to  such  a  case. 

An  express  license  from  the  su- 
preme power  of  the  blockading 
country  will  be  a  sufficient  protec- 
tion to  a  yessel  sailing  to  or  from 
a  blockaded  port  The  Juno,  2  0. 
Rob.  116;  The  Hoffnxmg,  2  C.  Rob. 
162,  163.  It  has  however  been 
laid  down  that ''  a  license  expressed 
in  general  terms,  to  authorize  a 
ship  to  sail  from  any  port  with  a 
cargo,  will  not  ofuUhorize  her  to  sail 
from  a  blockaded  port  with  a  cargo 
taken  in  there  ;^ — to  exempt  a 
blockaded  port  from  the  restric- 
tions incident  to  a  state  of  block- 
ade, it  must  be  specially  designated 
with  such  an  exemption  in  the  li- 
cense ;  otherwise  a  blockaded  port 
shall  be  taken  as  an  exception 
to  the  general  description  in  the 
license.**  Byfieldy  Farster,  Edw. 
190. 

As  however  the  exclusion  from 
all  commerce  with  blockaded  ports 
is  a  great  inconvenience  to  neu- 
trals licenses  to  trade  with  them 


will  be  construed  liberally.  Thus 
where  a  neutral  had  a  license  to 
go  to  certain  ports,  but  the  license 
contained  no  provision  as  to  bring- 
ing back  any  cargo,  it  was  held 
by  Sir  TTm.  Scott,  whatever  might 
be  the  legal  effect  of  such  a  li- 
cense, that  the  bringing  away  a 
cargo  in  the  absence  of  any  fraud, 
was  a  mere  innocent  misappre- 
hension, which  carried  no  con- 
sequences of  penalty  after  it.  T?ie 
Jtmo,  2  C.  Rob.  116. 

Where  a  vessel  has  a  license  to 
enter  a  blockaded  port,  liberty  to 
come  out  again  with  a  return  cargo, 
in  the  absence  of  any  provision 
upon  the  subject,  will  be  con- 
sidered as  a  benefit  incidental  to 
the  license.    Ih.  116,  118. 

A  belligerent,  it  seems,  has  no 
right  to  interrupt  the  communica- 
tion  between  a  neutral  government 
and  its  representative  in  a  block- 
aded port ;  at  any  rate,  if  the  de- 
spatches are  carried  in  a  public 
manner,  in  vessels  commissioned 
by  the  state  for  that  purpose,  and 
vested  with  the  character  of  pack- 
ets. It  is  doubtful  whether  a  mer- 
chant-vessel would  be  protected 
by  carrying  papers  of  such  a  de- 
scription, while  engaged  in  a  trans- 
action otherwise  illegsd ;  that  ques- 
tion however  can  only  be  raised  by 
a  claim  given  on  the  part  of  the 
government,  and  cannot  be  set  up 
by  the  merchant-vessel  as  a  ground 
for  protection.  The  Drummond, 
Langdon,  1  Dods.  103,  104. 

Although  a  vessel  by  sailing  to 

*a  blockaded  port  after  notification, 

renders  herself  liable  to  be  captured 

on  her  voyage,  as  being  taken  m 
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deUcio,  it  has  nevertheless  been 
held  that  if  she  has  been  misin- 
formed by  a  cruiser  of  the  enemy 
that  the  port  is  not  blockaded,  she 
i7ill  be  restored,  although  taken  in 
attempting  to  enter  the  port  For 
although  a  fleet  cannot  giye  a  per- 
son any  authority  to  go  into  a 
blockaded  port,  still  after  such  in- 
formation he  is  not  taken  m  deUeto, 
and  it  would  be  too  hard  to  press 
the  former  offence  against  him ;  it 
would  be  to  press  a  pretty  strong 
principle  rather  too  strongly.  The 
NeptunttSf  Eempel,  2  C.  Kob.  110, 
115. 

Permission  howeyer  by  a  former 
captor  of  ayessel  to  proceed  on 
her  voyage  under  a  mistake  of  law, 
will  not  justify  a  breach  of  block- 
ade. The  Comet,  Mix,  Edw.  82. 
Where  there  is  a  misinformation 
as  to  the  fact  of  the  blockade,  it 
may  have  a  different,  effect  (see 
The  Neptunus,  Hernpel,  ante),  but 
the  neutral  is  bound  to  know  the 
law,  and  cannot  allege  that  he  has 
been  ill-instructed  in  that  by  a 
belligerent  cruiser.  If  the  cruiser 
had  told  the  parties  they  might  go 
on  whilst  they  were  conusant  of 
the  fact  of  the  blockade,  such  mis- 
information upon  a  point  of  law 
would  not  protect  the  ship.  The 
Comely  Mix,  Edw.  84,  per  Sir  Wm. 
Scott;  and  see  The  Courier,  Erich, 
ib.  249. 

A  vessel  will  be  restored  if  the 
breach  of  blockade  has  been  occa- 
sioned by  unavoidable  necessity: 
as  where  a  vessel  has  been  com- 
pelled to  put  into  the  blockaded 
port  by  stress  of  weather  {Hhe 
Charhtta,  ElUot,  Edw.  252 ;  The 


Fortuna,  Rhode,  5  C.  Eob.  27)  t 
or  firom  being  in  want  of  re- 
pairs, and  for  snch  purpose  only 
(Edw.  252)  :  it  most  however  be 
proved  that  the  breach  of  blockade 
was  clearly  an  act  of  imperative 
and  overruling  necessity.  The 
Mizaheth,  NoweU,  Edw.  198 ;  The 
Christitmsberff,  Vanderweyde,  6  0. 
Bob.  376,  378  ;  Baltazzi  v.  R^, 
12  Moo.^P.  C.  C.  168,  171, 172. 
The  want  of  provisions  is  an  excuse 
which  will  not  on  light  grounds  be 
received ;  because  an  excuse,  to  be 
admissible,  must  show  an  impera- 
tive and  overruling  compnisicm  to 
enter  the  particular  port  under 
blockade,  which  can  scarcely  be 
'said  in  any  instance  of  mere  want 
of  provisions.  It  may  induce  the 
master  to  seek  a  nei^bouring 
port,  but  it  can  hardly  ever  force 
a  person  to  resort  exclusively  to 
the  blockaded  port.  The  Forhma, 
Rhode,  5  C.  Eob.  27,  per  Sir  If m. 
Scott;  and  see  The  HurVge  Hone, 
DaM,  2  C.  Eob.  124. 

The  immediate  and  presang 
danger  of  seizure  and  confiscation 
by  the  country  of  the  blockaded 
port,  will,  it  seems,  justify  ^ress  of 
a  vessel  Thus  in  The  Drie  FriBH- 
den,  Caserns,  1  Dods.  269,  it  was 
held  that  a  neutral  ship  coming 
out  of  a  blockaded  port,  in  conse- 
quence of  a  rumour  that  hostilities 
were  likely  to  take  place  bd^ween 
the  enemy  and  the  conntiy  to 
which  the  vessel  belonged,  was  not 
liable  to  condemnation,  though 
laden  with  a  cargo,  as  the  reguli^ 
tions  of  the  enemy  would  not  per- 
mit a  dejiarture  in  ballast ;  but  the 
cargo  was  condemned,  though  put 
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on  board  against  the  will  of  the 
master. 

The  mere  apprehension  however 
of  possible  and  remote  danger,  as 
for  instance  that  of  seizm*e  by  the 
enemy,  will  not  justify  a  master  in 
bringing  a  cargo  oat  of  a  blockaded 
port ;  for  eyen  if  his  apprehen- 
sions be  well  foonded,  that  will  not 
justify  his  yiolating  the  rights  of 
another  ooimtry.  He  nmst  rely 
upon  his  neutrality,  and  look  to 
his  own  goyemment  for  protection. 
The  Wasm-  ffundt,  Lcrmtzen^  1 
Dods.  270,  n. 

It  is  no  excuse  for  egress  fix)m 
a  blockaded  port  to  say,  that  the 
cargo  is  to  be  brought  to  the 
blockading  country  ;  the  ship  is  no 
more  at  liberty  to  break  the  block- 


ade for  such  a  ptu^ge  than  fot 
any  other.  The  ByfieJd,  Foreter^ 
Edw.  189,  per  Sir  Wm.  Scott. 

It  may  be  here  mentioned  that 
it  is  no  breach  of  municipal  law  for 
a  neutral  to  carry  on  trade  with  a 
blockaded  force,  and  any  contract 
haying  that  object  in  yiew  will  be 
yalid.  SeeExjparteChavasse,Inre 
Orazebrook,  34  L.  J.  (Bktcy.)  17, 
ante,  p.  866,  and  The  Helen,  1  Law 
Eep.  (Adm.),  where  in  a  suit  for 
wages  upon  an  agreement  entered 
into  for  the  purpose  of  breaking 
the  blockade  of  the  so-called  Con- 
federate States  of  America,  an 
article  in  the  defendant's  answer 
alleging  such  agreement  to  be  con- 
traiy  to  law,  was  ordered  to  be 
struck  out. 
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June  fUth,  1802. 

[bEPOBTEO  4  C.  BOB.  278.] 

Captube  of  Enemy's  Ship — Cabgo  BELOKoiNe  to  Nbutbal 
BESTOBED.] — When  an  enemy' $  ship  is  taken  havmg  cargo  belong- 
ing  to  a  neutral  on  board,  the  ship  will  be  condemned  and  the 
cargo  restored,  as  being  neutral  property.  If  ike  captor  takesihe 
cargo  to  its  original  port  of  destination,  he  wiU  be  entitled  to 
freight;  secuB,  if  he  does  not  proceed  there  and  perform  ihe  ori- 
ginal voyage. 

This  was  a  case  on  petition  of  the  captors,  praying  to  be  allowed 
freight  for  a  cargo  which  had  been  restored  as  neutral  property.  The 
demand  for  freight  was  founded  on  a  suggestion,  that  the  ship  which 
had  been  condemned  had  actually  performed  the  contract  of  the 
original  affreightment,  by  carrying  the  cargo  to  the  place  of  its 
destination.  It  had  been  objected  on  a  former  day,  that  as  the  de- 
cree of  restitution  had  passed  without  any  order  respecting  freight, 
it  was  not  competent  for  the  Court  now  to  entertain  a  new  suit  on 
property  which  had  actually  been  restored. 

In  answer  to  that  objection,  it  was  said  that  although  a  decree 
of  restitution  had  passed,  the  proceeds  had  not  been  paid  out  of 
the  Registry ;  that  so  long  as  they  were  in  the  custody  of  the 
Court,  it  was  competent  for  the  Court  to  make  a  new  order  re- 
specting them. 

It  appeared  that  after  the  decree  of  restitution  had  passed,  the 
proctor  for  the  captor  had  entered  a  caveat  in  the  Registry,  warning 
the  Registrar  not  to  pay  out  the  proceeds.  And  then  tiie  demand  for 
freight  was  instituted  on  the  part  of  the  captors.  On  the  former 
day,  when  this  was  stated,  the  Court  reserved  the  cause  for  further 
consideration  on  this  part  of  the  case. 
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On  this  day.  Coubt*  I  am  of  opinion,  that  the  cargo  still  re- 
maining in  the  hands  of  the  Court,  is  subject  to  the  order  of  the 
Court  notwithstanding  the  decree  of  restitution  which  has^passed. 
It  was  the  intention  of  the  Court  (not  being  apprised  of  any  further 
demand)  that  the  proceeds  should  be  paid  out,  but  that  decree  has 
not  been  carried  into  effect.  I  must  observe,  however,  in  reference 
to  what  has  been  done  in  this  case,  that  when  there  is  a  decree  of 
the  Court  for  restitution,  it  is  not  to  be  obstrupted  by  the  mere 
ca/veat  of  the  party.  Notice  should  be  given  to  the  Court,  whose 
duty  it  is  to  look  to  the  prompt  execution  of  its  decrees.  If  there 
is  any  delay  interposed,  it  should  be  notified  to  the  Court. 

[Registrar. — ^Parties  enter  their  caveat  and  warn  me  not  to  pay 
out  the  proceeds.] 

CoiTBT. — ^I  think  the  party  has  no  absolute  right  to  do  that.  He 
may  enter  it  provisionally  and  then  come  before  the  Court  and  state 
his  reasons  why  the  proceeds  should  not  be  paid  out ;  but  I  cannot 
think  that  it  is  correct  practice  for  the  individual  to  stop  the  pay- 
ment, absolutely  and  as  long  as  he  pleases,  without  the  authority 
of  this  Court,  or  of  any  other  Court  which  may  legally  interfere. 
It  may  be  a  fit  subject  for  a  general  rule.  At  present,  in  this  par- 
ticular case,  as  the  cargo  is  still  in  the  hands  of  the  Court,  I  am  of 
opinion  that  it  is  subject  to  the  order  of  the  Court,  and  that  the 
question  is  fit  to  be  entertained. 

Lawrence  then  contended,  on  the  particular  question  in  this  cause, 
that  the  contract  of  freight  justly  inured  to  the  benefit  of  the 
captor  whenever  the  original  contract  of  affireightment  was  fulfilled 
by  the  captor,  and  the  neutral  cargo  was  carried  to  its  place  of  des- 
tination, under  the  same  principle  and  by  the  same  rule  of  equity 
by  which  the  demand  was  not  sustainable  on  the  part  of  the  captor, 
when  the  original  voyage  was  interrupted.  The  case  of  The  Vrey* 
heid  (Lords,  April  23, 1784)  before  the  Lords  was  relied  on,  in 
which  the  captors  were  allowed  freight  for  a  cargo  of  fish  carried 
to  Leghorn,  its  original  port  of  destination. 

The  King's  Advocate^  on  the  other  side. — Captors  have  no  claim 
generally  for  freight  on  the  neutral  cargo  restored.  Claims  of  that 
sort  cm  only  be  supported  on  the  ground  of  some  special  service 
performed  by  which  the  cargo  may  be  supposed  to  have  derived 
benefit.  The  carrying  the  cargo  to  the  place  of  its  destination,  is 
the  common  ground  of  such  a  claim ;  but  it  is  not  in  itself  alone 
sufficient  to  establish  the  demand,  unless  it  is  performed  in  such  a 
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manner  as  to  render  effectual  service,  by  patting  the  clidmant  into 

possession  of  the  property.  In  this  case  the  capture  took  place , 

1798.  A  claim  was  given  for  the  cargo  in  1799,  when  further  proof 
was  directed  to  be  made.  From  that  time  the  claimant  was  entitled 
to  the  possession ;  but  the  agents  of  the  captors  have  detained  the 
proceeds  in  their  hands  till  they  were  assigned  to  bring  them  into 
Court  in  January,  1801.  The  cargo  was  undoubtedly  carried  to  the 
place  of  its  destination,  but  not  for  the  benefit  of  the  claimants, 
nor  delivered  to  their  consignees.  It  has  been  kept  in  the  hands 
of  the  captors  ever  since.  All  benefit  that  might  have  been  derived 
from  an  arrival  at  the  port  of  destination,  has  been  counteracted 
and  frustrated  by  this  conduct.  On  these  grounds,  the  ckimants 
apprehend  they  are  not  liable  to  pay  freight  to  the  captor. 

JUDGVENT. 

Sm  W.  SooTT. — ^This  is  the  case  of  a  ship  which  had  carried  a 
cargo  of  com  to  Lisbon,  the  original  port  of  destination.  In  such 
a  case  I  apprehend  the  rule  to  be  that  the  captor  is  entitled  to 
freight,  and  on  the  same  principle  on  which  he  would  be  held  not 
to  be  entitled  where  he  does  not  proceed,  and  perform  the  original 
voyage.  The  specific  contract  is  performed  in  the  one  case,  and 
not  performed  in  the  other.  It  is  the  rule  of  practice  laid  down  in 
the  case  of  The  Vreyheid — a  case  perfectiy  within  my  recollection 
as  a  case  very  deliberately  considered  at  the  Cockpit.  It  is  con- 
formable to  the  text-law,  and  the  opinion  of  eminent  jurists. — 
"  Quod  additur  de  vectursa  pretiis  solvendis,''  says  Bynkershoek, 
Q.  J.  P.  lib.  1,  ch.  Id,  **  ejus  juris  rationem  non  adsequor.  Satis  in- 
telligo,  qui  navem  hostilem  occupavit,  etiam  occupasse  omne  jos 
quod  navi,  sine  navarcho  debebatur,  ob  merces  translatas  in  portum 
destinatum.  Proponitur  autem,  navem  in  ipso  itin^re  fiiisse 
captam.  Eccur  igitur  capienti  solvam  mercedes  ?  Si  qui  cepit 
navem,  earn  cum  mercibus  in  locum  destinatum  perducere  paratos 
sit,  ejus  juris  rationem  intelligerem,  ceteroquin  non  intelligo." ' 

In  the  case  of  The  Vreyheid,  all  the  considerations  that  could  be 
applied  to  this  question  were  fully  canvassed,  and  it  was  then  re- 
cognized  as  the  true  rule,  that  the  captor  who  has  performed  the 
contract  of  the  vessel  is,  as  a  matter  of  right,  and  de  curtu  entitled 


>  Bynkershoek  is,  in  this  passage,  dis*      the  Consolato,  c.  278.    See  CoUectinflA 
dossing  the  piopiie^  of  the  regulation  of     Maritima,  sees.  e»  7, 8  of  the  878xdehi^ 


Digitized  by 


Google 


THE   FORTUNA.  905 

to  freight ;  although,  if  he  has  done  anything  to  the  injury  of  the 
property,  or  has  been  guilty  of  any  misconduct,  he  may  remain 
answerable  for  the  effect  of  such  misconduct  or  injury,  in  the  way 
of  set-off  against  him. 

The  case  then  is  reduced  to  a  question,  whether  the  captor,  in 
this  instance,  has  done  anything  to  forfeit  the  right  which,  under 
the  general  rule,  he  had  acquired?  He  had  made  a  capture,  which 
is  fully  justified  by  the  condemnation  of  the  ship,  and  by  the  order 
for  further  proof  as  to  the  cargo.  He  carried  the  cargo  to  Lisbon, 
where  the  consignee  was  put  into  possession,  though  informally 
and  apparently  without  any  shadow  of  right,  by  the  hand  of  the 
Portuguese  government.  Such  interference  was  however  given  at 
the  suit  of  the  consignee  of  the  cargo,  and  by  these  means  that 
consignee  obtained  possession  of  it. 

Being  a  cargo  of  com,  it  was  necessary  that  it  should  be  sold. 
The  sale  was  entrusted  to  Mr.  Paxton  by  the  agreement  of  both 
parties,  and  under  a  condition,  as  it  is  stated,  that  the  proceeds 
should  remain  in  his  hands  till  a  sentence  of  final  adjudication 
could  be  obtained.  This  gentleman  is,  therefore,  to  be  taken  as 
the  common  depositary  of  both  parties.  When  it  is  said  that  the 
captor  did  not  bring  in  the  proceeds  so  soon  as  was  required  of 
him,  we  must  consider  whether  it  was  in  his  power.  The  proceeds 
were  left  in  the  hands  of  this  house  at  Lisbon  with  the  consent  of 
the  consignee,  and  they  have  not  been  transmitted;  so  that  what 
has  been  brought  in,  at  last,  is  an  advance,  made  out  of  the  private 
funds  of  the  captor*  If  there  has  been  any  error  in  these  proceed- 
ings, it  has  been  the  common  error  of  both  parties.  Under  the 
circumstances  of  this  case,  I  am  of  opinion  that  the  captor  has  not 
forfeited  the  interest  which  he  had  acquired. 

Freight  decreed  to  the  captor. 
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THE  BREMEN  FLUGGE,  Metek,  Masteb. 


November  7ih,  1801. 

[REPOBTED  4   C.  BOB.  90.] 

Captube  of  Enemy's  Goods  ok  boabd  Neutral  Ship.] — Enemy's 
goods  on  board  a  neutral  $hip  liable  to  capture,  but  the  neutral 
$hip  wiU  be  restored. 

A  neutral  has  a  right  to  carry  the  property  of  ihe  enemy,  aulgeet 
to  the  right  of  the  belligerent  to  bring  in  the  Mp  so  employed^ 
for  the  purpose  of  bringing  the  cargo  to  an  adjudication:  but  the 
freight  wili  attach  as  a  Uen  on  ihe  cargo,  which  must  be  paid  by 
the  captor,  provided  there  are  no  unneutral  circumstanjces  in  the 
conduct  of  the  ship  to  induce  afoffeiture  of  this  demand. 

In  general  the  expenses  qf  the  neutral  master  triU  be  allowed,  but 
they  do  not  stand  on  the  same  ground  as  freight,  decreed  to  be  a 
charge  on  the  cargo. 

Expenses  of  neutral  master  will  be  postponed  to  the  expenses  of  the 
captor,  where  the  latter  had  obtained  condemnation  of  the  cargo, 
and  was  entitled  to  an  indemnification  for  the  expenses  ineunrei 
by  him. 

This  was  a  question  respecting  the  remaining  proceeds  of  a 
cargo,  which  had  been  condemned  for  want  of  further  proof;  the 
ship  having  been  restored  as  a  neutral  ship,  with  freight  and  ex- 
penses decreed  to  be  a  charge  on  the  cargo.  The  sum  of  JE1050 
had  been  paid  in  discharge  of  the  freight^  and  the  question  now 
was,  whether  the  neutral  master  was  entitled  to  the  remaining 
sum,  being  not  more  than  £50,  under  the  decree  for  his  expenses ; 
or  whether  the  captor  had  not  a  prior  claim  to  it|  to  defray  the 
expenses  which  he  had  necessarily  incurred. 

Lawrence,  on  the  part  of  the  claimant,  contended  that  the  neu* 
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tral  had  a  right  to  his  freight,  in  the  first  instance,  as  a  lien  at- 
taching on  the  cargo  at  the  moment  of  capture ;  and  that  he  was 
further  entitled  to  the  expenses  of  adjudication,  to  which  he  was 
brought  by  the  ciq[>tor  without  any  justifiable  cause. 

JUDOMENT. 

Sm  W.  Scott. — This  is  a  question  concerning  a  remnant  of  a 
cargo  left  in  the  Begistry,  which  has  been  condemned  for  want  of 
further  proof,  after  the  neutral  owner  of  the  ship  had  obtained  a 
sentence  of  restitution  of  the  vessel,  with  freight  and  expenses, 
decreed  to  be  a  charge  on  the  cargo.  It  is  true  such  a  decree 
passed ;  but  this  decree  of  freight  and  expenses  is  not  to  be  taken 
as  exclusive  of  all  further  orders  of  the  Court  respecting  the 
cargo,  nor  as  giving  a  decided  preference  of  payment  to  the  exclu- 
sion of  other  just  claims  upon  it,  if  the  fund  should  prove  insuffi- 
cient to  satisfy  all  demands. 

On.  general  principles,  when  condemnation  has  been  obtained, 
the  captor's  claims  appear  to  have  rather  the  advantage.  It  has 
heretofore  been  a  question  of  doubt,  whether  the  neutral  vessel 
can  lawfully  carry  the  property  of  a  belligerent  at  all.  The  modern 
rule,  and  indeed  an  ancient  rule  of  this  country,  has  been  estab- 
lished on  more  liberal  principles ;  and  it  is  now  held  almost  uni- 
versally, that  the  neutral  has  a  right  to  carry  the  property  of  the 
enemy,  but  subject  to  the  right  of  the  belligerent  to  bring  in  the  ship 
so  employed,  for  the  purpose  of  bringing  the  cargo  to  adjudication. 
It  is  now,  I  say,  generally  held,  that  a  neutral  vessel  so  engaged 
is  not  exposed  to  any  penalty  at  all,  but  that  she  is  entitled  to  her 
fright,  as  a  lien  attaching  on  the  cargo.  The  captor  takes  cum 
onere.  The  freight  attaches  as  a  lien  which  he  must  discharge  by 
payment,  provided,  as  it  must  always  be  understood,  that  there  are 
no  imneutral  circumstances  in  the  conduct  of  the  ship,  to  induce  a 
forfeiture  of  this  demand.  But  the  expenses  of  the  neutral  master 
appear  to  stand  on  a  somewhat  difierent  footing.  As  to  them  this 
distinction  seems  to  present  itself,  supposing  the  law  to  be,  that 
the  neutral  ship  is  liable  to  be  brought  in ;  if  she  can  carry  the 
property  of  the  enemy  lawfully  on  that  condition  only,  I  do  not 
know  that  she  is  entitled  to  the  expenses  incurred  in  consequence 
of  being  so  brought  in. 

Putting  practice  out  of  the  question,  which  has  established  an 
indulgent  rule,  it  does  not  appear  that  the  neutral  master  would, 
as  a  principle  merely,  be  entitled  to  an  indemnification  for  ex- 
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penses  so  incurred.  He  is  bound  to  know  the  condition  Annexed 
to  his  ri^ty  and  to  abide  the  conseqnaices.  A  more  finTonrable 
practice  has  obtained,  nnd^  which  his  expenses  are  nsoallj  al- 
lowed, and  this  practice  the  Court  will  be  di^KMsed  to  sustain,  as 
far  as  it  does  not  interfere  with  other  rights,  equally  protected  bj 
practice,  and  more  strongly  protected  by  principle.  But  it  is  not 
a  claim  which  the  neutral  master  is  entitled  to  urge  against  the 
captor,  as  a  right  equally  original  and  equally  Tested  in  him,  and 
in  the  same  manner  as  freight  is  Tested,  by  the  receipt  of  the  cargo 
on  board  and  the  performance  of  the  contract  of  the  couTeyance. 
It  is  said  that  the  cargo  was  condemned,  not  as  enemy's  property, 
but  for  want  of  further  proof,  and  the  attestation  of  the  asserted 
owner.  Can  that  make  any  difference  ?  The  legal  conclusion 
will  be  the  same,  that  condemnation  passed,  because  it  was  not 
proTed  to  be  the  property  of  the  neutral  claimant;  the  want  of 
proof  of  neutral  property  induces  the  legal  conclusion,  that  it  is 
the  property  of  enemies.  The  captor  is  as  much  entitled  as  if  the 
cargo  had  been  condemned  on  affirmatiTC  grounds,  and  in  the  first 
instance  on  positiTc  CTidence,  that  it  was  the  property  of  the  ene- 
my. On  these  considerations,  I  think  the  captor  is  entitled  to  the 
priority. 


The  money  decreed  to  be  paid  to  the  captor. 


THE  SANTA  CRUZ,  Picoa,  Maoteb. 
December  7tk,  1798. 

[BBPOBTED  1  C.  ROB.  49.] 

Recaftubb  fbou  the  Enemy.] — The  law  of  England^  on  recof^ 
iure  of  property  ofaUiee,  is  the  law  of  reciprocity;  it  adopU  the 
rvle  of  the  eouKtry  to  which  the  claimant  belongs. 

This  was  the  case  of  a  Portuguese  Tessel,  taken  by  the  ¥t&m^ 
on  the  1st  of  August,  1796,  and  retaken  by  'Rnglis^  cruisers  on 
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the  28th,  after  being  a  month  in  the  possession  of  the  enemy :  it 
was  the  leading  case  of  several  of  the  same  nature,  as  to  the  general 
law  of  recapture  between  England  and  Portugal. 

For  the  captors,  the  King's  Advocate  and  Lawrence. — This  is 
the  ease  of  a  Portuguese  vessel,  taken  by  the  French  on  the  1st  of 
August,  and  retaken  by  English  cruisers  on  the  28th.  The  French 
had  sent  away  or  destroyed  the  papers,  so  that  there  did  not  ap- 
pear sufficient  proof  of  the  property ;  but  all  inquiry  upon  that 
point  is  superseded  by  a  consideration  of  law.  In  the  opening, 
on  a  former  day,  the  whole  case  was  distinctly  placed  on  the  au- 
thority of  the  decision  in  The  San  logo;  and  the  principle  of 
reciprocity  which  determined  that  case  was  so  readily  admitted 
by  the  Court,  that  the  parties  were-  immediately  referred  to  pro- 
duce evidence  respecting  the  law  and  practice  of  Portugal  on  the 
subject  of  recapture :  the  principle  of  law,  therefore,  must  be  held 
to  be  established;  the  evidence  of  the  fact  is  now  before  the 
Court.  On  the  part  of  the  captors,  it  consists  not  of  ordinances 
and  expositions  of  ordinances,  but  of  acts  which  no  argument  can 
affect :  they  appear  in  the  proceedings  of  the  Court  of  Portugal 
on  two  British  ships.  The  Anne  and  The  Endeavour,w}nchy  coming 
out  of  the  hands  of  the  French  into  the  possession  of  Portuguese 
subjects,  were  claimed  for  the  original  owners,  but  were  condemned 
as  lawful  prize. 

On  these  grounds,  on  the  authority  of  the  law  of  Portugal^ 
it  is  submitted  this  vessel  must  be  condemned  to  the  British 
captors. 

For  the  claimant,  Arnold  and  SeweU. — This  is  a  case  which 
respects  the  property  of  an  ally,  recaptured  from  the  common 
enemy  ;  and  the  question  is,  why  restitution  should  not  pass  to 
the  original  proprietor?  On  all  general  reasoning,  and  the 
principles  of  common  equity,  it  is  a  demand  that  seems  to 
admit  of  no  opposition ;  but  it  is  still  more  strongly  supported 
by  the  ancient  law  of  Europe,  and  the  daily  practice  of  these 
Courts.  In  respect  to  the  time  when  property  is  to  be  deemed 
converted  by  capture,  the  ancient  law  of  Europe,  Consol.  del 
M.  C.  287,  Bynk.  Q.  J.  P.  lib.  i.  c.  4  &  5,  held  that  a  bringing 
infra  prasidia  was  absolutely  necessary  to  fortify  the  possession 
of  the  captor,  and  divest  the  original  proprietor  of  his  claim. 
Some  nations  have,  indeed,  by  later  regulations,  substituted  a 
possession  of  twenty -four  hours  as  a  state  of  sufficient  security, 
but  it  is  an  alteration  which  does  not  appear  to  be  founded  on 
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any  rational  principle ;  and,  what  is  of  more  importance  to  the 
present  argument,  it  has  never  been  admitted  into  the  practice 
of  these  Courts;'  for  this  country  has  ever  resisted  the  inno- 


1  It  ia  asserted  by  Grotins,  b.  iii  c.  6, 
8.  4,  note  7,  on  the  anthoritj  of  Albericus 
Oentilis,  b.  i.  c  8,  that  England  was 
among  the  nations  that  had  adopted  the 
role  of  twenty-foor  hoars  in  prize  matters; 
bat  the  passage  in  A.  Gentilis  is  no  aa- 
thority  to  this  effect,  as  it  is  taken  from 
the  chapter  treating  especially  dejudicio 
mUUuv^  and  the  praotice  of  different  na- 
tbna  in  respect  to  military  booty,  which 
Gentilis  himself  contends  stands  on  dif- 
ferent groands  from  maritime  prize;  on 
which  latter  point  he  maintains  that  it 
was  necessary,  et  ul  eapta  sit,  ei  perdtuta 
infra  praaidia.  In  respect  to  militaiy 
booty,  the  law  of  England  appears  to 
have  held  anciently,  "  that  if  an  enemy 
dispossessed  an  Englishman,  and  another 
Englishman  took  the  booty  from  the 
enemy,  the  former  owner  shall  lose  his 
property  so.  gained  in  battle,  unless  he 
comes  and  claims  in  the  same  day,  ante 
occatum  $olis,  and  neither  the  king,  nor 
the  admiral,  nor  the  former  owner  shall 
have  any  claim  to  if  7Ed.IV.  14.  In 
**  Crompton's  Jurisdiction  of  Courts"  this 
is  cited  under  the  chapter  on  the  High 
Steward,  Constable,  or  MarshaPs  Court ; 
and  although  the  word  "  Admiral "  is 
used,  both  the  original  dictum  in  "The 
Tear -book, "  and  the  passage  to  which  it  is 
applied,  relate  to  land  capture.  It  is  not 
improbable  that  the  principle  might  be 
common  to  maritime  as  well  as  miHtaiy 
capture ;  but  the  authority  cited  by  Gro- 
tins  does  not  ascertain  it.  In  the  early 
periods  of  English  history,  31  Ed.  III., 
and  again  2  Hen.  lY.,  two  instances 
occur  in  which  it  is  maintained,  against 
Portugal  and  Prussia,  that  capture  from 
the  enemy  was  sufficient  to  vest  the  pro- 
perty, even  of  goods,  before  taken  frt>m  a 
neutral  (Rym-  Food.  v.  6-14,  vol.  viiL  p. 
203) ;  but  there  is  no  mention  of  the  rule 
of  twenty-four  hours.  It  is  not  impossible, 
however,  that  Grotius  might  be  in  some 
degree  justified  in  his  fact,  on  more  re- 


cent authority,   and  more  immediately 
pointing  to  the  doctrine  of  twenty-four 
hours ;  for  soon  after  tiie  publication  of 
his  woik,  and  before  the  additional  notes 
were  added  by  him  in  his  later  editions, 
the  question  is  asserted  to  have  been 
mooted  in  En^and,  and  settled  in  this 
manner.     In   Thurloe's    State    Papers, 
voL  iv.  p.  589,  there  is  a  specific  assertion 
of  the  Dutch  Resident,  in  1656,  "that 
after  many  suits,  and  afterwards  appeals 
had  in  the  Council  of  the  Kin^  anno 
1632,  it  was  understood  that  jure  post' 
liminii  no  ships  ou^^t  to  be  restored 
which  had  been  twenty-four  hours  in  the 
jwwer  of  the  taker."  But  yiMBfv— so  soon 
afterwards  as  1672,  we  have  the  testimony 
of  the  then  Judge  of  the  Admiialty,  Sir 
L,  Jenkins,  that  he  could  find  no  traces 
of  it  in  the  earliest  part  of  that  century  ; 
his  words  will  show  that  it  was  not  prac- 
tised during  tiie  usurpation,  nor  acknow- 
ledge afterwards  by  him. 

On  a  case  referred  to  him  by  the  Kin^ 
he  reports: — ''In  England  we  have  not 
the  letter  of  any  law  for  our  direction ; 
only  I  could  never  find  that  this  court  of 
Admiralty,  either  before  the  late  troaUas 
or  since  your  Majesty's  happy  restoration, 
has  in  these  cases  adjudged  the  ships  of 
one  subject  good  prize  to  another ;  and 
the  late  usurpers  made  a  law,  in  1649, 
that  all  ships  rescued,  whether  by  their 
own  men  of  war  or  by  privateers,  should 
be  restored  on  paying  one-eighth  salvage 
without  any  regard  to  the  time  such  ship 
had  been^in  possession  of  the  enemy,  or 
to  any  other  circumstances,  unless  the 
ship  taken  were  made  a  man-of-war  by  the 
enemy ;  and  in  that  case  a  moiety  went 
for  salvage,  but  the  ship  was  still  to  be 
restored.  Whether  the  usurpers  intended 
this  as  a  novelty  or  an  affirmance  of  the  an- 
cient custom  of  England,  I  will  not  take 
upon  me  to  determine  ;  only  I  will  saj, 
condemnation  upon  the  enemy's  poe* 
session  for  twenty-four  hours  Ib  a  modem 
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vation,  and  adhered  strictly  to>  the  old  rule  as  a  fundamental 
principle  of  its  Prize  Law.  But,  it  may  be  said,  this  practice 
stands  upon  the  regulations  of  our  Prize  Acts ;  the  acts,  however, 
but  carry  into  effect  the  'principles  of  the  old  and  general  law ; 
and  were  they  even  in  this  respect  matters  of  novel  institution, 
whilst  they  prescribe  a  law  to  British  subjects,  they  would  create 
an  equitable  right  for  our  allies  to  have  the  benefit  extended  to 
tiiem ;  and,  in  fact,  the  right  to  restitution,  on  whatever  ground 
it  is  founded,  has  always  been  acknowledged  in  the  practice  of 
this  Court. 

In  the  present  war,  there  have  been  many  cases  relating  to 
several  of  our  allies,  in  which  it  has  been  so  adjudged ;  there  are 
some  relating  particularly  to  Portugal;  and  others  may  be  pro- 
duced from  the  earliest  parts  of  the  present  century.  In  1708, 
The  Saint  Catherine  ;  in  1707,  The  BlacJdaton — both  Portuguese 
vessels — ^were  restored,  on  recapture,  after  having  been  many 
days  in  the  possession  of  the  enemy,  but  never  carried  into 
ports.  In  the  present  war,  The  Memphis,  The  Minerva,  The 
Joachim  d*Aloa,  all  Portuguese  vessels,  have  been  restored 
without  opposition,  and  sufficiently  establish  the  law  of  this 
country  to  be  towards  allies,  as  well  as  towards  British  subjects, 
a  law  of  restitution  on  salvage. 

But  between  Portugal  and  this  country  the  rule  has  also  been 
recognized  and  confirmed  by  treaty.  By  the  treaty  of  1654,  Art. 
19,  the  two  countries  bind  themselves  to  "  restore  prize  goods 
brought  into  the  ports  of  either  by  an  enemy ;"  and  therefore 
they  must,  a  fortiori,  be  bound  to  restore,  in  recaptures  arising 
from  the  operation  of  a  joint  and  common  war.  It  is  said,  how- 
ever, that  these  equitable  principles,  and  the  established  practice 
of  this  Court,  must  now  give  place  to  a  minute  reciprocity — to 
an  inquiry  into  the  law  of  Portugal,  and  into  the  fate  of  each 

oaage.*'    life  of  Sir  L.  Jenkins,  vol.  ii  carried  into  the  enemy's  ports ; "  as  it 

p.  770.  was  said,  might  easily  be  done  in  eight  or 

In  Holland  the  mle  had  prevailed,  and  nine  hours,  owing  to  the  proximity  of  the 

was  abrogated  by  Ord.  11,  March  1632.  English  coast.    The  parUament  refused 

Oroenwegen,  De  Leg.  Abr.  Dig.  L  49,  to  sanction  the  alteration,  and  the  old 

tit  15.  rule  was  retained.    Ter.  p.  565, 

In  France  it  is  spoken  of  in  an  Ordon-  This  ordonnauce  shows  the  true  spirit 
nance  of  1557  as  an  ancient  rule ;  and  an  of  the  rule,  and  marks  it  as  a  private  re- 
Edict  of  King  Henry  issued  at  that  time  gulation  of  expediency  rather  than  as  a 
to  restrict  it  still  further  to  twelve  hours,  rule  containing  in  it  any  rational  prin- 
'*  for  the  purpose  of  stimulating  cruisers  ciple  of  public  law. 
to  recover  captured  property  before  it  was 
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individoal  case  which  has  occurred  before  the  iribonals  of  Por- 
tugal on  the  subject  of  recapture ;  and  on  this  point  the  whole 
argument  rests  on  the  case  of  The  San  logo.  But  without  im- 
peaching the  justice  of  that  decision,  it  may  be  allowable  to 
deprecate  the  application  of  it  as  a  general  rule  of  law :  it  was 
not  so  pronounced,  nor  in  that  extent ;  it  respected  a  different 
country ;  it  is  a  single  case,  and  remains  at  present  unsupported 
by  any  series  of  decisions  to  establish  the  principle  of  it  to  be  an 
universal  principle  of  prize  law.  The  name  and  character  of 
Englan  d  seem  to  require  that  such  a  country  should  administer 
justice  by  a  firm  adherence  to  principles  which  it  has  itself  ap- 
proved, rather  than  by  occasional  references  to  foreign  codes. 
The  inconvenience  of  resorting  to  the  law  of  foreign  countries 
amounts  in  some  points  of  view  almost  to  an  absurdity :  we  shall 
have  rather  a  medley  of  particular  cases  than  a  rational  and 
consistent  train  of  legal  decisions.  Shall  England  take  its  law 
from  Tunis  or  Algiers  ?  or  shall  it  be  left,  as  such  a  principle 
may  leave  it,  to  the  weakest  and  worst  governed  state  to  f^ve  the 
law  to  the  rest  of  Europe  ? 

But  even  in  respect  to  the  fact  which  has  been  made  the 
subject  of  inquiry  in  this  case,  the  claimant  has  nothing  to 
apprehend  :  it  is  certified  on  the  best  authority,  on  the  authority 
of  eminent  lawyers,  and  of  the  principal  persons  in  the  govern- 
ment of  Portugal,  that  there  was  no  law  on  the  subject  of  re- 
capture in  that  country  before  the  ordinance  of  December,  1796. 
The  Judges  of  the  Court  of  Admiralty  make  this  declaration,  and 
further  certify,  that  ''  there  had  been  no  instance  in  which  re- 
captured British  properly  had  been  condenmed  in  Portugal;*' 
and  "  that  considering  the  practice  of  England,  and  the  treaty 
between  the  two  countries,  they  should  have  restored  British 
property  in  a  similar  situation ;"  such,  then,  was  the  state  of  the 
law  of  Portugal  when  the  recapture  was  made.  The  ordinance 
of  December,  1796,  which  declares  ships  recaptured  after  a 
possession  of  the  enemy  for  twenty-four  hours  to  be  lawful  prize, 
is  in  respect  to  this  case  an  ex  post  facto  law.  If  that  ordinance 
is  applied  to  the  present  case,  the  later  ordinance  of  May,  1797, 
which  directs  restitution,  must  likewjse  be  applied ;  but  it  is  still 
further  observable,  on  the  ordinance  of  1796,  that  it  relates  only 
to  the  ships  and  subjects  of  Portugal. 

A  particular  explanation  has  also  been  given  of  the  circum- 
stances of  two  cases  which  have  been  cited  on  the  part  of  the 
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captors,  as  a  proof  of  the  law  of  Portugal ;  and  it  appears,  that  in 
these  the  claimants  failed  of  redress,  the  one  by  applying  to  an 
incompetent  jurisdiction,  and  the  other  by  relinquishing  his  claim. 
In  the  certificate  of  the  Judges,  it  is  stated  that  The  Endea/vour 
vras  carried  before  an  incompetent  jurisdiction ;  that  the  decision 
was  founded  on  wrong  principles ;  and  that  there  has  been  an 
order  given  for  rehearing  the  cause  before  the  proper  Court. 

In  The  Anne^  the  certificate  gives  this  statement  of  the  pro- 
ceedings : — "  The  British  master  had  obtained  an  embargo  on 
the  vessel,  which,  on  application  by  the  Portuguese  master,  was 
taken  off  by  the  Secretary  of  State ;  the  British  claimant  then 
deserted  his  claim,  whilst  he  was  still  entitled  to  bring  it  before 
the  Court."  The  Secretary  of  State  also  certifies,  "that  the 
order  given  by  him  to  remove  the  embargo  was  not  intended  to 
obstruct  the  claim,  or  prejudice  the  final  decision  of  the  cause." 
There  is  nothing  then  in  either  of  these  cases  that  can  be  admitted 
as  proof  of  the  law  of  Portugal  as  it  is  administered  by  the  proper 
Courts ;  the  Judges  of  those  Courts  declare,  "  there  was  no  law 
by  which  they  should  have  condemned,"  but,  "  that  they  should 
have  restored  British  property  under  similar  circumstances;" 
and  this  statement  of  the  law  has  received  additional  confirmation 
from  the  subsequent  act  of  the  state :  for  since  the  circumstances 
of  the  present  war  have  called  for  more  explicit  declaration  of  the 
laws  of  prize,  all  doubt  has  been  removed  from  this  question  by 
an  ordinance,  which  expressly  directs  restitution  of  the  property 
of  allies  on  the  payment  of  one-fifth  salvage.  On  these  consi- 
derations, therefore,  of  the  equity  of  the  case,  of  the  laws  and 
practice  of  England,  and  of  the  rules  observed  in  Por- 
tugal, the  claimant  stands  entitled  to  restitution  on  the  accus- 
tomed salvage. 

The  King'8  Advocate  and  Lawrence,  in  reply. — Under  the  autho- 
rity of  The  San  lago  it  is  now  unnecessary  to  argue  the  rule  of 
reciprocity.  It  will  be  sufficient  to  observe,  that  it  was  not  laid 
down  in  that  case  as  novel  in  principle  or  limited  in  application ; 
it  stands  on  a  principle  of  natural  equity,  which  must  ever  pre- 
vail between  parties  acting  freely  in  support  of  their  own  rights, 
and  independent  of  any  common  control.  The  Judges  themselves 
recognise  the  principle  when  they  say,  '*  that  looking  to  treaties, 
and  the  practice  of  England,  they  should  have  restored."  In 
respect  to  the  treaty  of  1654,  it  is  clear  that  it  has  not  been  con- 
sidered by  this  Court  as  applicable  to  decide  the  present  question; 
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for  if  it  were  ko^  reference  would  not  lure  been  made  lor  infennm- 
tion  on  tbe  role  and  practice  of  Portugal ;  it  is  a  treatr  wfaidi 
refers  eridentlj  to  a  state  of  neotraUtj  in  one  partj,  and  there- 
fore does  not  applj  to  the  cases  of  a  comm<m  war. 

If  it  is  to  be  applied  bj  inference  or  constmction,  tte  true 
memmng  of  an  ancioit  treaty  wiB  be  best  sought  in  the  practice 
which  has  been  obserred  under  it.  It  is  attempted  to  confoond 
principle  with  the  eridence  of  hdy  but  the  principle  of  reciprocity 
being  established,  the  ttici  onlj  is  known  to  be  examined.  The 
<^inions  and  explanations  of  lawyers  can  avail  nothing  against 
the  clear  £iu^  that  Portugal  has  condemned  British  property 
under  similar  circumstances.  It  is  besides  obserrable,  that  these 
opinions  and  certificates  do  not  assert  that  there  was  no  law,  but 
that  there  was  no  positive  law.  In  this  doubtful  state  of  their 
law,  Hie  practice  of  the  Courts  of  Portugal  will  be  the  best  guide. 
The  puUic  Courts  of  Lisbon,  acting,  as  appears,  under  a  commu- 
nication with  the  Cabinet  of  Lisbon,  have  in  two  cases  adjudged 
British  property  coming  out  of  the  hands  of  the  enemy  to  the 
recaptor.  On  these  grounds  it  is  submitted,  this  vessel  must  be 
condemned. 

The  Coubt,  after  the  argument  in  The  Santa  Cnus^  desired  to 
hear  the  distinctions  that  were  to  be  taken  in  favour  of,  or  against 
the  remaining  cases. 

On  The  Santa  Reta^  taken  on  the  12th  of  March,  1797,  and  re- 
taken on  the  20th,  it  was  argued  for  the  captors,  that  subsequent 
to  the  ordinance,  1796,  the  law  was  still  stronger  and  more  dear 
on  this  point  than  it  was  in  the  preceding  cases  ;  for  that  ordi- 
nance expressly  declared  all  recaptures  after  a  possession  by  the 
enemy  for  twenty-four  hours  to  be  lawful  prize. 

Far  the  claimant  it  was  contended  that  the  ordinance  of 
December,  1796,  related  solely  to  the  Portuguese  cases,  and  left 
the  general  law  towards  allies  on  the  anoient  footing ;  that  the 
only  operation  which  this  ordinance  could  have  was  favourable  to 
the  claimants,  as  it  served  to  prove  that  the  general  law  before 
that  time  had  not  led  to  condemnation. 

In  the  remaining  cases,  retaken  after  the  ordinance  of  May, 
1797,  it  was  contended  on  the  part  of  the  captors,  that  the  govern- 
ment of  Portugal  having  established  a  general  law,  and  acted 
under  it,  was  not  at  liberty  to  alter  this  rule  during  a  war ;  that 
snch  changes  were  introduced  from  the  fluctuations  of  their  own 
views  of  interest,  and  not  from  any  fixed  principles  of  justice;  and 
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therefore  that  they  were  such  alterations  as  an  ally  was  not  bound 
to  admit 

JUDGMENT. 

Sir  Wm.  Scott. — These  are  cases  of  Portuguese  ships  or 
cargoes,  eight  in  number,  which  have  been  recaptured  at  different 
times  by  British  cruisers. 

As  far  as  the  dates  of  the  recaptures  are  material,  they  are  to 
be  distinguished  under  three  periods : — The  first  vessel  was 
recaptured  before  the  month  of  December,  1796,  when  an  ordi- 
nance on  the  subject  of  recapture  passed  in  Portugal ;  the  second 
was  retaken  between  the  months  of  December,  1796,  and  May, 
1797,  when  another  ordinance  took  place  more  expressly  respect- 
ing the  property  of  allies  recaptured  from  the  enemy.  The  rest 
may  be  stated  generally,  without  further  distinction,  to  have  been 
taken  subsequently  to  the  9th  of  May,  1797.  It  is  necessary  to 
distinguish  these  dates,  as  it  is  said  the  difference  of  date  may 
affect  the  application  of  the  general  principle,  whatever  that  may 
be,  to  the  particular  cases. 

They  are  cases  of  very  considerable  value,  of  much  importance, 
and  of  no  mean  difficulty  in  many  respects.  Under  a  choice  of 
cases  they  are  not  such  as  I  should  particularly  wish  to  deter- 
mine ;  but  they  devolve  on  me  in  the  regular  course  of  my  duty, 
and  I  am  bound  to  decide  them  according  to  my  own  best 
informed  apprehensions  of  law  and  justice  of  the  general  law  of 
nations,  as  it  has  been  understood  and  administered  in  the  British 
Courts  of  Admiralty. 

In  the  arguments  of  the  counsel,  I  have  hea^d  much  of  the 
rules  which  the  law  of  nations  prescribe  on  recapture,  respecting 
the  time  when  property  vests  in  the  captor ;  and  it  certainly  is  a 
question  of  much  curiosity,  to  inquire  what  is  the  true  rule  on 
this  subject ;  when  I  say  the  true  rule,  I  mean  only  the  rule  to 
which  civilised  nations,  attending  to  just  principles,  ought  to 
adhere ;  for  the  moment  you  admit,  as  admitted  it  must  be,  that 
the  practice  of  nations  is  various ;  you  admit  there  is  no  rule 
operating  with  the  proper  force  and  authority  of  a  general  law. 

It  may  be  fit  there  should  be  some  rule,  and  it  might  be  either 
the  rule  of  immediate  possession,  or  the  rule  of  pernoctation  and 
twenty-four  hours'  possession,  or  it  might  be  the  rule  of  bringing 
infra  praaidia,  or  it  might  be  a  rule  requiring  an  actual  sentence 
of  condenmation.    Either  of  these  rules  might  be  sufficient  for 
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general  practical  convenience,  although  in  theory  perhaps  one 
might  appear  more  just  than  another ;  but  the  fact  is,  there  is  no 
such  rule  of  practice ;  nations  concur  in  principle  indeed,  so  far 
as  to  require  firm  and  secure  possession  ;  but  their  mles  of  evi- 
dence respecting  the  possession  are  so  discordant,  and  lead  to 
such  opposite  conclusions,  that  the  mere  unity  of  principle  forms 
no  uniform  rule  to  regulate  the  general  practice.  But  were  the 
public  opinion  of  European  states  more  distinctly  agreed  on  any 
piinciple  as  fit  to  form  the  rule  of  the  law  of  nations  on  this  sub- 
ject, it  by  no  means  follows  that  any  one  nation  would  lie  under 
an  obligation  to  observe  it 

That  obligation  could  arise  only  from  a  reciprocity  *  of  practice 
in  other  nations,  for  from  the  very  circumstance  of  the  prevalence 
of  a  different  rule  among  other  nations  it  would  become  not  only 
lawful,  but  necessary,  to  that  one  nation  to  pursue  a  different 
conduct ;  for  instance,  were  there  a  rule  prevailing  among  other 
nations,  that  the  immediate  possession  and  the  very  act  of  capture 
should  divest  the  property  from  the  first  owner,  it  would  be  ab- 
surd in  Great  Britain  to  act  towards  them  on  a  more  extended 
principle ;  and  to  lay  it  down  as  a  general  rule  that  a  biinging 
infra  prasidia,  though  probably  the  true  rule,  should  in  all  cases 
of  recapture  be  deemed  necessary  to  divest  the  original  proprietor 
of  his  right ;  for  the  effect  of  adhering  to  such  a  rule  would  be 
gross  injustice  to  British  subjects ;  and  a  rule  from  which  gross 
injustice  must  ensue  in  practice,  can  never  be  the  true  rule  of  law 
between  independent  nations :  for  it  cannot  be  supposed  to  be  the 
duty  of  any  country  to  make  itself  a  martyr  to  speculative  pro- 
priety, were  that  established  on  clearer  demonstration  than  such 
questions  will  generally  admit.  Where  mere  abstract  propriety 
therefore  is  on  one  side,  and  real  practical  justice  on  the  other, 
the  rule  of  substantial  justice  must  be  held  to  be  the  true  rule  of 
the  law  of  nations  between  independent  states. 

If  I  am  asked,  under  the  known  diversity  of  practice  on  this 
subject,  what  is  the  proper  rule  for  a  state  to  apply  to  the  recap- 

^  This  principle  of  reciprocity  is  ac-  nous ;  autrement,  il  n*y  anroit  pas  de  r«- 

knowledgcd  as  a  necessary  principle  of  ciprocit^ :   ce  que  blesseroit  I'^alit^  de 

public  law  by  Valin  :— "  .  .  .  Me  feroit  justice,  que  les  ^tats  se  doiyent  les  uns 

penser,  que  les  alli&  qui  aux  termes  de  aux  autres."    Valin,  L  iiL  tit  9,  art.  10. 
notre  article,  out  droit  de  reclamer  Icurs  See  also  the  same  principle  adverted 

effets  repris  sur  des  pirates  par  des  Fran-  to  in  a  case  arising  on  this  practice  of 

9ois,  ne  doivent  s'entendre  que  de  ceuz  France.    Life  of  Sir  L.  Jenkins,  voL  ii 

qui  suivent  le  mdme  jurisprudence  que  p.  744. 
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tured  property  of  its  allies  ?  I  should  answer  that  the  liberal  and 
rational  proceeding  would  be,  to  apply  in  the  first  instance  the 
rule  of  that  country  to  which  the  recaptured  property  belongs.  I 
admit  the  practice  of  nations  is  not  so ;  but  I  think  such  a  rule 
would  be  both  liberal  and  just  to  the  recaptured ;  it  presents  his 
own  consent,  bound  up  in  the  legislative  wisdom  of  his  own 
country;  to  the  recaptor  it  cannot  be  considered  as  injurious. 
Where  the  rule  of  the  recaptured  would  condemn,  whilst  the  rule 
of  the  recaptor  prevailing  amongst  his  own  countrymen  would 
restore,  it  brings  an  obvious  advantage ;  and  even  in  the  case  of 
immediate  restitution,  under  the  rules  of  the  recaptured,  the  re- 
capturing country  would  rest  secure  in  reliance  of  receiving  recip- 
rocal justice  in  its  turn. 

It  may  be  said,  what  if  this  reliance  should  be  disappointed  ? 
Redress  must  then  be  sought  from  retaliation ;  which  in  the  dis* 
putes  of  independent  states,  is  not  to  be  considered  as  vindictive 
retaliation,  but  as  the  just  and  equal  measure  of  civil  retribution : 
this  wiU  be  their  ultimate  security,  and  it  is  a  security  sufficient 
to  warrant  the  trust.  For  the  transaction  of  states  cannot  be 
balanced  by  minute  arithmetic ;  something  must  on  all  occasions 
be  hazarded  on  just  and  liberal  presumptions. 

Or  it  may  be  asked,  what  if  there  is  no  rule  in  the  country  of 
the  recaptured  ?  I  answer,  ^r«t,  this  is  scarcely  to  be  supposed ; 
there  may  be  no  ordinance,  no  Prize  Acts  immediately  applying 
to  recapture,  but  there  is  a  law  of  habit,  a  law  of  usage,  a  standing 
and  known  principle  upon  the  subject,  in  all  civilised  commercial 
countries :  it  is  the  common  practice  of  European  states,  in  every 
war,  to  issue  proclamations  and  edicts  on  the  subject  of  prize ; 
but  till  they  appear.  Courts  of  Admiralty  have  a  law  and  usage 
on  which  they  proceed,  from  habit  and  ancient  practice,  as  regu- 
larly as  they  afterwards  conform  to  the  express  regulations  of  the 
Prize  Acts.  But  secondly,  if  there  should  exist  a  country  in 
which  no  rule  prevails,  the  recapturing  country  must  then  of 
necessity  apply  its  own  rule,  and  rest  on  the  presumption  that  that 
rule  will  be  adopted  and  administered  in  the  future  practice  of  its 
allies. 

Again,  it  is  said  that  a  country  applying  to  other  countries  their 
own  respective  rules,  will  have  a  practice  discordant  and  irregular. 
It  may  be  so,  buf  it  will  be  a  discordance  proceeding  from  the  most 
exact  uniformity  of  principle ;  it  will  be  idem  per  diversa.  It  is 
asked  also,  will  you  adopt  the  rules  of  Tunis  and  Algiers  ?    If  you 
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take  the  people  of  Tunis  and  Algiers  for  joor  allies,  ondonbtedlj 
yoa  most ;  you  most  act  towards  them  on  the  same  rules  of  relatiye 
justice  on  which  you  conduct  yourselves  towards  other  nations. 
And  upon  the  whole  of  these  objections,  it  is  to  be  observed,  that 
a  rule  may  bear  marks  of  apparent  inconsistency,  and  neyertheless 
contain  much  relative  fitness  and  propriety.  A  regulation  may  be 
extremely  unfit  to  be  made,  which  yet  shall  be  extremely  fit,  and 
shall  indeed  be  the  only  fit  rule  to  be  observed  towards  other  parties 
who  have  originally  established  it  for  themselves. 

So  much  it  might  be  necessary  to  explain  myself  on  the  mere 
question  of  propriety ;  but  it  is  much  more  material  to  consider 
what  is  the  actual  rule  of  the  maritime  law  of  England  on  this  sub- 
ject I  understand  it  to  be  clearly  this :  that  the  maritime  law  of 
Enj^and,  having  adopted  a  most  liberal  rule  of  restitution  on  sal- 
vage, with  respect  to  the  recaptured  property  of  its  own  subjects, 
gives  the  benefit  of  that  rule  to  its  aUies  txU  it  appears  that  they  act 
towards  British  property  on  a  less  liberdl  prindpU :  in  such  a  case 
it  adopts  their  rule  and  treats  them  according  to  their  own  measure 
of  justice.  This  I  consider  to  be  the  true  statement  of  the  law  of 
England  on  this  subject.  It  was  clearly  recognized  in  the  case  of 
The  San  logo — a  case  which  was  not,  as  it  has  been  insinuated,  de- 
cided on  special  circumstances,  nor  on  novel  principles,  but  on  prin- 
ciples of  established  use  and  authority  in  the  jurisprudence  of  this 
country.  In  the  discussion  of  that  case,  much  attention  was  paid 
to  an  opinion  found  amongst  the  manuscript  collections  of  a  very 
experienced  practitioner  in  this  profession  (Sir  E.  Simpson),  which 
records  the  practice  and  the  rule  as  it  was  understood  to  prevail  in 
his  time.  ''  The  rule  is  that  England  restores,  on  salvage,  to  its 
allies ;  but  if  instances  can  be  given  of  British  property  retaken  by 
them  and  condemned  as  prize,  the  Court  of  Admiralty  will  deter- 
mine their  cases  according  to  their  own  rule." 

I  conceive  this  principle  of  reciprocity  is  by  no  means  peculiar  to 
cases  of  recapture ;  it  is  found  also  to  operate  in  other  cases  of  ma- 
ritime law.  At  the  breaking  out  of  war  it  is  the  constant  practice 
of  this  country  to  condemn  property  seized  before  the  war^  if  the 
enemy  condemns^  and  to  restore  if  the  enemy  restores. 

It  is  a  principle  sanctioned  by  that  great  foundation  of  the  law 
of  England,  Magna  Charta  itself,'  which  prescribes,  that  at  the 

'  Art.  41.  Omnes  mercatores,  etc.  .  .  .  prindpio  gwerre,  attaduAn tar  sine  dam p- 
£t  si  sint  de  terra  contra  nos  gwerrina,  no  oorponun  et  rerom,  donee  sciator  a 
et  si  tales  inveniantnr  in  tenft  nostrd  in      nobis,  rel  Capitali  Justidario  nostro^  qno- 
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commencement  of  a  war  the  enemy's  merchants  shall  be  kept  and 
treated  as  our  own  merchants  are  treated  in  their  country. 

In  recaptures,  it  is  observable,  the  liberality  of  this  country  out- 
steps its  caution ;  it  restores  on  salvage  without  inquiry,  tiU  it  ap- 
pears that  the  ally  pursues  a  different  rule.  It  may  be  said,  there 
may  be  inequality  and  hazard  in  this  prompt  liberality ;  and  we 
may  restore  while  the  enemy  condemns ;  and  so  the  fact  has  been ; 
for  it  is  not  to  be  denied  that  before  the  case  of  The  San  lago  had 
introduced  a  more  accurate  knowledge  of  the  Spanish  law,  restitu- 
tions of  Spanish  property  on  recapture  had  passed  of  course ;  the 
more  accurate  rule  however  is  that  which  I  have  laid  down. 

In  the  present  state  of  hostility  (if  so  it  may  be  called)  between 
America  and  France,  the  practice  of  this  Court  restores  American 
property  on  its  own  rule,  without  inquiring  into  the  practice  of 
America.  It  acts  on  the  same  principle  towards  Danes  and  Swedes 
and  Hamburghers,^  in  the  ambiguous  state  in  which  the  rapine  of 
France  has  placed  the  subjects  of  these  governments.  Towards 
Portugal  then  undoubtedly  a  less  liberal  treatment  would  not  be 
observed ;  connected  by  long  alliance,  by  ancient  treaties,  by  mu- 
tual interests  and  common  dangers,  if  Portugal  forfeits  the  benefit 
of  a  rule  which  has  been  before  observed  as  a  general  rule,  it  can 
be  only  on  this  ground,  that  the  Courts  of  that  country  have  ap- 
plied a  diflferent  rule  to  the  property  of  British  subjects.  The 
question  then  for  the  Court  to  determine  will  be  simply  this.  Has 
Portugal  applied  a  diflferent  rule  to  British  property  taken  by  the 
enemy,  and  coming  out  of  their  hands  into  the  possession  of 
Portuguese  subjects  ? 

But  before  I  enter  on  this  inquiry,  \t  may  be  proper  to  consider 
the  treaties  that  subsist  between  the  two  countries ;  because  if  they 
have  prescribed  a  rule,  it  will  render  all  further  discussion  unne- 
cessary. A  treaty  to  which  much  reference  has  been  made  thus 
strongly  and  emphatically  expresses  the  terms  of  union  between 
the  two  countries.  "  Neither  of  the  confederates  shall  suflfer  the 
ships  and  goods  of  the  other,  or  of  the  people  of  either,  which  shall 
at  any  time  be  taken  by  the  enemies  of  the  one  and  carried  into  the 
ports  of  the  other,  to  be  conveyed  away  from  the  owners  or  pro- 
prietors ;  but  the  same  shall  be  restored  to  them  or  their  attorneys, 
provided  they  claim  them  before  they  are  sold  or  cleared,  and  prove 

modo  mercatores  terre  nostre  tractentur,      sint  in  terr&  nostrft. 
qui  tunc  inveniantur  in  terrft  contra  nos  '  Neutrals, 

gaerrina,  et  si  nostri  salvi  sint,  alii  salvi 
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the  rights  within  three  months,  and  pay  the  necessary  expenses  for 
preservation  and  custody."  (Treaty,  1654,  Art.  19.)  Now  I  hare 
no  scrapie  in  saying,  this  is  an  article  incapable  of  being  carried 
into  literal  execution,  according  to  the  modem  understanding  of  the 
law  of  nations ;  for  no  neutral  country  can  interpose  to  wrest  from 
a  belligerent  prizes  lawfully  taken  ;*  but  I  think  it  goes  a  great  way 
to  prove  the  spirit  of  the  contracting  parties :  and  I  agree  with 
Doctor  Arnold,  that  it  goes  the  whole  length  of  the  present  claim ; 
for  such  a  treaty  of  alliance  is  not  a  thing  stricti  juris^  but  ought  to 
be  interpreted  with  liberal  explanations.  And  although  it  may  seem 
to  point  more  immediately  to  a  state  of  things  in  which  one  of  the 
contracting  parties  is  neutral,  yet  it  would  be  strange  to  say  that 
it  binds  the  party  to  seize,  for  the  purpose  of  restitution,  where  there 
is  no  right  of  seizure ;  but  it  shall  not  oblige  him  to  restore,  when 
he  has  a  complete  right  of  seizure,  and  has  already  acted  on  that 
right.  The  treaty  does  therefore  in  its  spirit  and  meaning  em- 
brace the  restitution  of  property. 

But  then  again^  I  am  to  inquire  whether  Portugal  has  put  the 
same  interpretation  upon  it  ?  for  if  that  government  has  used  a 
different  interpretation,  that  forms  the  rule  which  I  must  follow ; 
the  case  therefore  upon  the  treaty  comes  exactly  to  the  same  ques- 
tion as  the  case  upon  the  law.  What  has  Portugal  done  ?  What 
acts  are  there  from  which  we  may  collect  the  construction  which 
Portugal  puts  upon  the  law  and  upon  the  treaty  ? 

'  The  notion  of  receiving  restitution  good  title,  in  Ml  and  quiet  possession 

from  a  neutral  power  seems^  soon  after  of  his  prize,  and  so  he  was  for  a  foitni^t 

this  treaty,  to  have  been  found  to  be  in-  together  at  Portsmouth  before  he  was  dis- 

consistent  with  the  rights  of  belligerents,  covered,  will  take  it  for  an  act  of  partiality 

as  acknowledged  by  the  law  of  nations.  to  have  it  now  wrested  out  of  his  hands 

Between  the  years  1666  and  1670  there  is  and  given  to  his  enemies ;  whereas  no 

this  report  among  the  letters  of  Sir  L.  man's  condition  is  to  be  made  worse  tiian 

Jenkins  (voL  ii. p.732): — "The  question  another's  in  a  place  that  is  reputed  of 

in  law  is,  whether  this  Biscainer,  being  common  security,  upon  the  public  faith, 

brought  into  your  Majesty's  port,  ought  Besides,  the  French  ordinances  do  ex- 

not  on  account  of  your  Majesty  being  at  pressly  provide  that  leave  be  given  to  all 

amity  with  the  Catholic  King,  to  be  res-  strangers  to  d^^art  those  ports  with  such 

cued  from  under  the  power  and  force  of  prizes  as  they  happen  to  bring  in :  it  is 

his  enemy;  Budjure  posUiminii  to  be  re-  the  practice  of  Spain  at  this  day,  and  of 

stored  to  lus  own.  The  law  of  nations,  as  all  other  parts  that  I  can  learn  anything 

it  is  at  this  day  observed,  seems  not  to  ojf^  incases  of  neutrality.** — ^A  similar  arti- 

pass  any  obligation  on  your  Mjyesty  to  cle  to  this  referred  to  in  the  treaties  with 

impart  your  royal  protection  with  one  Portugal,  is  to  be  found  in  a  variety  of 

friend  to  the  prejudice  of  another ;  this  ancient  treaties  from  the  beginning  of  the 

captor  being  Jure  belli,  which  is  a  very  fifteenth  century. 


Digitized  by 


Google 


THE  SANTA  CRtJ^.  021 

I  come  then  to  this  important  question  on  the  fact : — On  the 
original  papers  and  depositions  nothing  appeared;  restitution 
therefore  would  have  passed  on  salvage,  according  to  what  I  have 
described  to  be  the  law  of  England ;  but  the  captors  offered  papers 
to  show  that  a  different  rule  had  prevailed  in  Portugal  with  respect 
to  British  property.  In  this  state  of  doubt  the  Court  ordered  fur- 
ther information  and  proof  to  be  produced  respecting  the  law  of 
Portugal  on  recapture,  and  by  both  parties.  Now  the  first  ques- 
tion is,  who  is  more  particularly  expected  to  produce  this  proof? 
And  it  has  been  much  pressed  by  the  counsel  for  the  claimant,  that 
the  onus  probandi  lies  on  the  recaptors ;  it  lies  with  them,  it  has 
been  said,  to  show  that  Portugal  uses  a  different  rule ;  or  at  least 
to  raise  a  strong  presumption  of  that  fact.  But  I  am  of  opinion 
that  the  recaptors  have  sufficiently  discharged  their  duty  to  the 
Court  by  the  papers  which  have  been  produced. 

The  onvs  probandi  then  shifts,  and  it  becomes  a  duty  on  the 
claimants  to  exonerate  themselves  from  the  presumption  raised 
against  them,  and  to  show  that  their  law  is  not  such  as  the  primd 
facie  evidence  of  the  captors  represents  it  to  be. 

They  have  besides  great  advantages  in  this  research.  The  law 
and  country  are  their  own  :  access  is  easy  to  them.  They  have 
reason  to  expect  all  that  the  diligence,  the  acuteness,  and  the  zeal 
of  their  countrymen  can  produce  on  their  side ;  but  the  captors 
must  hunt  out  a  foreign  law,  through  a  foreign  language,  and  with 
the  assistance  of  professors  not  much  disposed  to  promote  their 
inquiries.  The  means  are  evidently  unequal  between  the  parties ; 
and  the  means  being  unequal,  the  obligation  is  by  no  means  equal. 
All  defect  of  proof  therefore  must  press  principally  on  the  claim- 
ants, from  whom  the  Court  is  entitled  to  expect  proof  of  the  ful- 
lest and  most  satisfactory  nature. 

It  has  been  asked,  what  proof  must  we  produce  ?  The  question 
admits  of  an  obvious  answer.  In  the  first  place  the  Court  will 
expect  the  textJaw,  the  existing  ordinances ;  now  I  think  it  does 
appear  that  there  aje  ordinances  on  the  subject  which  have  not 
been  produced.  The  ordinance  of  1796  refers  to  an  ordinance  of 
the  year  1704  as  the  basis  on  which  it  was  framed.  I  have  there- 
fore a  right  to  conclude  that  this  ordinance  has  formed  the  subject 
of  the  Portuguese  prize-law  for  a  century  ;  but  yet  no  notice  has 
been  taken  of  it.  In  the  next  place  information  would  be  required 
respecting  the  decisions  which  have  passed  on  their  own  recaptures : 
and  if  none  such  can  be  founds  a  certificate  to  this  effect  should  be 
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exhibited.  But  there  is  do  certificate ;  besides,  it  is,  I  think, 
scarcely  probable  that  there  should  not  have  passed  some  decisions 
on  this  subject  previous  to  December,  1796.  Portugal  has  been 
active  in  the  war  and  the  enemy  has  been  active  on  those  coasts ; 
recaptures  must  have  occurred ;  they  must  also  have  been  brought 
to  adjudication,  and  the  rule  by  which  they  have  been  decided 
would  have  been  considered  by  me  as  the  law  of  Portugal 

It  might  have  been  expected  also  that  authorities  even  more 
immediately  in  point  might  have  been  produced  from  decisions 
respecting  the  recaptured  property  of  allies ;  some  instances  can- 
not but  have  occurred  previous  to  May,  1797,  when  an  edict  issued 
on  that  subject  Three  cases  have  occurred  within  three  months 
after  the  edict,  and  afterwards  many  more ;  and  it  is  scarcely  pro- 
bable that  so  many  should  have  happened  after  that  time,  and  none 
before.  It  has  been  suggested  that  the  records  of  Portugal  are 
not  so  kept  as  to  furnish  a  ready  answer  to  such  inquiries;  but  I 
cannot  admit  an  excuse  so  dishonourable  to  the  tribunals  of 
that  great  country ;  there  is  therefore  a  defect  of  evidence  for 
which  no  sufficient  reason  has  been  given  on  the  part  of  the 
claimants. 

After  this  statement  of  the  reasonable  expectations  of  the  Court, 
let  us  now  see  what  evidence  has  been  produced.  It  counts  of 
many  documents,  of  which  some  must  be  immediately  dismissed,  as 
of  no  use  or  authority  in  this  case.  Of  these  the  first  is  a  cer* 
tificate  from  the  Portuguese  Minister  Plenipotentiary  ai  this  Court 
As  far  as  character,  truly  honourable  both  in  public  and  private 
life,  can  give  weight  to  an  opinion,  as  far  as  conviction  that  the 
party  delivering  that  opinion  delivers  the  sincere  and  unbiassed 
persuasion  of  his  own  mind,  can  influence  me  to  respect  it,  this 
opinion  must  command  the  greatest  attention;  but  the  whole 
weight  of  this  opinion  is  confined  to  these  considerations ;  for  it  is 
to  be  remembered  that  the  ChevaUer  d* Almeida  is  not  a  professor 
of  the  law,  but  a  diplomatic  character ;  and  therefore  incompetent 
to  instruct  us  in  questions  of  law. 

Another  paper  which  I  shall  dismiss  also,  is  an  opinion  of  Mr.  Da 
Sylva  Lisboa^  described  to  be  a  lawyer  of  considerable  eminence  in 
his  own  country.  Upon  this  opinion  many  observations  have  been 
made,  and  more  particularly  on  the  impropriety  with  which  it  un- 
dertakes to  explidn  to  us  the  British  laws  of  recapture,  whilst  it 
almost  pleads  ignorance  of  the  Portuguese  laws  on  the  same  sub- 
ject   It  is  scarcely  necessary  to  observe  that  the  representation 
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which  it  gives  of  our  law  is  erroneous ;  it  is  besides  very  deficient 
in  the  preliminary  circumstance  which  can  alone  give  credit  to  it» 
or  even  make  it  intelligible  to  us;  for  it  is  not  accompanied  by  any 
statement  of  the  questions  that  were  addressed  to  this  gentleman. 
He  could  scarcely  have  imagined  that  the  British  Court  of 
Admiralty  would  apply  to  Portuguese  professors  for  information  on 
British  law;  and  we  are  at  a  loss  to  conjecture  in  what  view  he 
could  suppose  we  should  derive  any  knowledge  of  the  law  of 
Portugal  from  such  an  opinion ;  it  would  perhaps  therefore  be  but 
due  civilily  to  the  reputation  of  this  gentleman  to  consider  it  as 
an  opinion  hastily  obtained  on  an  imperfect  representation  of  the 
case ;  and  under  this  character,  as  it  can  avail  nothing  in  point  of 
authority,  I  would  recommend  it  to  those  who  have  to  argue  this 
case  i^ain,  if  it  should  go  to  an  appeal,  to  dismiss  this  paper 
wholly  from  the  case. 

The  last  paper  which  I  shall  dismiss  is  the  certificate  of  Mr.  Nash, 
a  reputable  merchant  of  this  town :  this  paper  relates  something  of 
a  transaction  that  has  happened  to  Portuguese  masters  accepting 
from  the  enemy,  by  donations,  ships  taken  from  the  Portuguese, 
and  states  that ''  The  enemy  had  captured  a  number  of  vessels, 
some  Portuguese  and  some  English ;  and  willing  to  disencumber 
themselves  of  their  prisoners,  they  gave  to  the  Portuguese  and 
English  masters,  jointly,  one  of  the  Portuguese  ships  :  on  carrying 
their  present  into  Portugal,  these  persons  are  represented  to  have 
been  severely  treated,  and  to  have  been  imprisoned  by  the  govern- 
ment.'' I  am  at  a  loss  to  understand  this  account,  when  I  recollect 
the  cases  of  The  Anne  and  The  Endeavour^  unless  I  am  to  suppose 
that  this  severity  was  practised  on  them  subsequently  to  the  last 
ordinance,  which  pronounced  such  donations  null  and  void ;  for 
otherwise  I  must  suppose  that  donations  of  Portuguese  property 
were  considered  void,  whilst  similar  donations  of  British  property 
were  held  to  be  perfectly  good  and  valid :  the  same  paper  informs 
us,  further,  '*  that  the  Portuguese  masters  remitted  to  England,  to 
the  captains  of  the  English  vessels,  a  part  of  the  proceeds  as  their 
share .  of  the  donation."  I  am  sorry  for  it,  because  the  property 
belonged  not  to  either  party,  but  to  the  former  Portuguese  owners ; 
and  no  interest  could  accrue  to  those  masters  but  an  ordinary 
salvage  on  restitution  to  the  original  proprietors. 

Tbis  certificate  cites  also,  as  a  sort  of  precedent,  the  acceptance 
of  four  pipes  of  wine  in  the  same  manner  by  an  English  Captain 
Bennet.    It  would  be  ridiculous  to  treat  the  conduct  of  this  man 
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as  an  aathority ;  it  was  an  irregular  proceeding,  and  as  irrelevant  to 
this  case  as  the  former  parts  of  this  certificate. 

Laying  aside,  therefore,  these  several  documents,  I  come  now  to 
examine  those  papers  which  may  be  considered  as  matter  of  evi- 
dence in  the  case :  there  are  on  the  part  of  the  claimant  1st, 
opinions  of  Portuguese  lawyers ;  2ad,  a  certificate  of  the  Jadges  of 
the  Supreme  Court  of  Admiralty  in  Portugal ;  3rd,  the  decree  of 
the  Queen  of  Portugal,  November,  1797,  in  the  case  of  The  Anne; 
and,  4thly,  a  certificate  of  the  Foreign  Secretary  of  State  of  that 
country,  Mr.  Pinto  de  Souza.  But  it  is  scarcely  possible  to  con- 
sider the  effect  of  these  documents,  without  bringing  under  our 
view  those,  at  the  same  time,  which  have  been  brought  in  by  the 
captors ;  these  are  the  ordinances  of  December,  1796,  and  of  May, 
1797 ;  and  the  proceedings  relative  to  the  British  ships.  The  Anne 
and  The  Endeavour. 

In  the  ordinance  of  December,  1796,  no  mention  is  made  of  the 
recaptured  property  of  allies.  The  ninth  article  refers  only  to  their 
own  recaptures;  but  a  reasonable  presumption  arises  from  it,  that 
they  would  apply  the  same  law  to  their  allies  ;  for  this  principle  is 
not  only  liberal  and  just,  but  it  is  actually  observed  in  the  practice 
of  England,  France,  and  Spain  :  a  presumption  therefore  arises, 
that  Portugal  would  pursue  a  similar  rule.  But  I  think  there  are 
two  circumstances  which  convince  me,  beyond  mere  presumption, 
tliat  Portugal  did  act  on  this  principle,  and  did  mean  to  apply  its 
own  rule  to  the  cases  of  allies.  In  the  case  of  The  Endeavour,  which 
concerned  the  property  of  an  ally,  the  sentence  was  in  these  words : 
— "  Having  heard  what  has  been  alleged  concerning  the  rule  of 
twenty-four  hours,  it  appears  to  us  that  that  rule  serves  only  to 
regulate  the  right  of  actions  aiising  on  recapture."  Now,  certainly, 
if  this  rule  on  recaptiu'e  did  not  apply  to  the  property  of  allies,  it 
would  have  been  entirely  irrelevant  to  discuss  that  rule  in  such  a 
case.  We  may  infer  therefore,  I  think,  that  the  rule  of  twenty- 
four  horn's'  possession  was  the  rule  of  Portugal,  and  also  that,  had 
the  case  of  The  Endeavour  been  considered  as  a  case  of  recapture,  it 
must  have  been  governed  and  decided  by  that  rule.  The  manner 
in  which  Portugal  has  acted  on  the  last  ordinance  confirms  me  also 
in  supposing  that  it  was  the  practice  of  Portugal  to  extend  its  own 
rule  to  the  cases  of  allies.  The  salvage  there  ordained  for  Portu- 
guese property  is  one-fifth,  and  this  proportion  has  been  observed 
also  in  subsequent  cases  of  British  property,  although  it  is  not  the 
proportion  of  salvage  which  our  own  law  prescribes.  I  may,  there- 
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fore,  conclude  it  was  the  practice  of  Portugal  to  apply  its  own  law 
to  the  case  of  an  ally. 

But,  it  is  said,  this  rule  of  twenty-four  hours'  possession  had  not 
prevailed  in  Portugal  before  the  ordinance  of  1796 ;  and  therefore 
I  may  presume  that  ancient  ordinance  was  fundamentally  the  same. 
Had  there  been  a  difference  so  material,  it  was  the  duty  of  the 
claimant  to  have  produced  that  ordinance  for  the  information  of 
the  Court,  and  to  have  convinced  us  that  the  modem  practice  was 
a  change  and  an  alteration  in  the  jurisprudence  of  Portugal.  It 
cannot,  indeed,  he  supposed  that  an  alteration  so  monstrous,  so 
gigantic^  so  opposite  to  the  general  course  of  the  relaxations  which 
have  gradually  taken  place  in  the  law  of  prize  during  this  century, 
should  have  found  its  way  into  the  Courts  of  Portugal,  and  have 
been  adopted  by  them  for  the  first  time  in  1796.  We  know  it  to 
have  been  the  ancient  law  of  Spain.  The  vicinity  of  the  two 
countries,  their  affinity  of  habits,  the  resemblance  of  their  legal 
institutions,  still  further  strengthen  the  probability  that  this  rule 
had  also  been  the  ancient  law,  or  at  least  the  usage  of  Portugal 
on  this  subject. 

I  consider  myself,  therefore,  justified  to  conclude  that  the  law  of 
Portugal  established  twenty-four  hours*  possession  by  the  enemy  to 
be  a  legal  divestment  of  the  property  of  the  original  owner,  and 
also,  that  it  would  have  applied  the  same  rule  to  the  property  of 
allies. 

But,  I  acknowledge,  it  is  not  sufficient  to  say  such  a  rule  would 
have  been  applied.  It  is  also  necessary  to  show  that  there  have 
been  actual  proceedings  under  it ;  and  for  that  purpose  two  cases 
have  been  produced — the  cases  of  The  Anne  an<J  of  The  Endeavour, 

The  case  of  The  Endeavour  was,  I  believe,  prior  in  time.  It  was 
the  case  of  a  British  ship  taken  by  the  French  on  the  24th  of 
January,  1796 :  the  French  captain  gave  it  to  the  master  of  a 
Portuguese  vessel  which  he  had  also  taken ;  the  ship  was  carried 
into  Portugal ;  the  English  master  demanded  restitution,  but  it 
was  denied  to  him,  not  only  by  the  individual,  but  also  by  the 
Courts  of  Justice  of  Portugal.  The  case  of  The  Anne  happened 
in  September,  1796,  and  is  in  one  respect  still  stronger  than  that 
of  The  Endeavour,  as  it  was  a  ship  given  in  the  same  manner  by 
the  French  captor  to  the  very  man  who  had  been  the  master  of 
this  vessel,  The  Santa  Cruz.  Let  us  suppose  the  master  had  been 
also  the  owner  of  The  Santa  Cruz :  by  what  justice  could  he  have 
claimed  to-  have  his  own  property  restored  from  British  hands,  at 
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the  same  time  that  his  own  law  confirmed  him  in  his  refosal  to 
restore  British  property  imder  circumstances  precisely  similar  ? 
Bat  restitution  was  refused,  under  a  particular  order  of  the  state, 
which  declared  "the  property  of  the  English  owner  had  been 
divested,  and  that  the  title  of  the  Portuguese  owner  was  good  and 
valid." 

Now  these  are  two  cases  strongly  in  point ;  and  unless  they  can 
be  overthrown,  they  will,  I  think,  sufficiently  establish  this  fact — 
that  it  was  the  practice  of  the  Courts  of  Portugal,  either  under 
ancient  ordinance  or  under  a  silent  and  prevailing  usage,  or  under 
some  recent  edict,  to  confiscate  the  property  of  allies  coming  into 
the  possession  of  Portuguese  subjects  from  the  hands  of  the 
enemy.  It  is  immaterial  under  which  of  those  authorities  the 
practice  prevailed.  These  decisions  are  represented  to  us  to  be 
the  only  decisions  that  have  passed  during  the  present  war  on  that 
subject,  and  they  therefore  establish  the  law  of  Portugal,  from 
whatever  sources  it  might  be  derived. 

But  the  force  of  these  cases  has  been  attacked  in  different  ways. 
It  is  said,  in  the  first  place,  that  they  were  cases  not  of  recapture, 
but  of  donation ;  and  it  has  been  attempted  to  raise  distinctions 
between  these  titles ;  but  in  all  legal  considerations  they  are  pre- 
cisely the  same ;  they  are  both  equally  matter  of  prize  :  donation 
between  enemy  and  enemy  cannot  take  effect.  The  character  of 
enemy  at  once  extinguishes  all  civil  intercourse,  from  which  such 
a  titie  could  arise.  So  distinctly  is  this  rule  acknowledged  to  be 
the  law  of  this  country,  that  if  a  case  should  happen  in  which  an 
enemy  after  capture  had  made  a  donation,  as  it  is  called,  in  this 
manner  to  the  original  owner,  that  vessel  must  be  condemned  as 
a  droit  or  perquisite  of  Admiralty ;  and  the  original  proprietor 
could  acquire  no  interest  but  as  salvor,  or  from,  the  subsequent 
liberality  of  the  Crown. 

I  think  I  have  evidence  also  that  this  matter  is  so  considered 
in  Portugal.  In  the  certificate  of  the  Secretary,  Mr.  Pinto  de 
Souza,  he  says,  "  The  order  given  by  him  was  not  intended  to 
suspend  the  suit  of  the  English  claimant,  but  only  to  dispose  of 
that  property  which  of  right  belonged  to  the  Queen,  as  being  ac- 
quired from  the  enemy  without  letters  of  marque."  It  is  then 
under  this  descnption  only  the  case  of  prize  taken  by  a  non-com- 
missioned captor,  and  in  this  Mr.  Pinto  de  Souza  seems  to  coin- 
cide exactly  with  us  in  the  view  in  which  we  should  have  con- 
sidered it  here.  It  has  been  said,  however,  that  the  law  of  Portugal 
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does  distingaish  between  donations  and  recaptures;  bat  it  is  suffi- 
cient to  observe,  that  no  proof  has  been  produced  of  this  assertion ; 
and  besides  it  is  a  distinction  which  cannot  in  the  nature  of  things 
reasonably  exist;  nor  indeed  should  I  consider  myself  by  any 
means  bound  to  pursue  a  foreign  law  through  a  variety  of  minute 
or  subtle  distinctions,  which  at  last  might  be  found  to  exist  only 
in  theory.  It  would  be  sufficient  for  me  to  know,  that  I  under- 
stand the  practice  as  it  has  been  administered  in  the  only  cases 
that  have  occurred  on  this  subject. 

But,  it  is  said,  these  cases  were  decided  before  an  incompetent 
tribunal ;  although,  I  believe,  this  objection  applies  only  to  The 
Endeavour;  this  objection  however  does  not  appear  to  have  been 
taken  by  the  Portuguese  lawyers. .  In  the  order  of  her  Sacred 
Majesty,  it  is  said  indeed,  "  the  Coimcil  of  Commerce  had  no 
jurisdiction  to  decide  questions  of  this  nature."  But  the  certifi- 
cates of  the  judges  speak  a  different  language ;  they  say  not  that 
the  jurisdiction  was  incompetent,  but  **  that  the  sentence  which 
had  been  given  by  the  Board  of  Commerce  was  founded  on  frivo- 
lous and  insufficient  reasons,  and  that  the  party  might  have  ap- 
pealed." The  terms  used  by  them  are  just  the  terms  which  would 
have  been  applied  to  cases  proceeding  in  their  due  and  ordinary 
course. 

In  the  case  of  The  Anne,  it  is  not,  I  think,  pretended  that  the 
Court  before  which  it  was  brought  had  not  a  competent  jurisdic- 
tion ;  but  it  is  argued  against  the  British  claimant,  that  he  acqui- 
esced in  the  decision  when  he  might  have  appealed.  But  let  us 
see  what  would  have  been  his  prospect  of  success.  The  hope 
which  the  Portuguese  lawyers  held  out  to  him,  is  not  founded  on 
any  opinion  on  the  merits  of  his  case,  but  on  a  point  of  form, 
"  because  the  Order  in  Council  had  not  been  produced."  Whilst 
the  cause  was  under  investigation,  the  supreme  authority  of  the 
state  interposed  to  inform  the  Court  that  the  title  of  the  Portu- 
guese master  was  legal  and  valid.  The  Court  of  Justice  assents 
to  this  authority,  and  decides  accordingly ;  and  it  is  against  a  de- 
cision so  deliberately  pronounced,  and  so  irregularly  influenced  by 
the  supreme  authority  of  the  country,  that  this  foreign  claimant, 
the  master  of  a  small  English  vessel,  is  required  to  persevere  :  I 
must  think  it  could  not  be  expected  of  him. 

Such  are  the  observations  which  I  think  myself  justified  in  making 
on  the  proceedings  in  these  two  cases  :  and  after  the  general  view 
which  I  have  taken  of  the  whole  of  this  subject,  it  may  be  unneces- 
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sary  to  dwell  more  particularly  on  the  minute  parts  of  the  seyeral 
papers.  It  is,  I  think,  clearly  proved,  that  before  the  Ordinance 
of  May,  1797,  the  courts  of  Portugal  considered  British  property 
coming  out  of  the  hands  of  the  enemy  as  subject  to  confiscation :  in 
two  instances  such  property  was  actually  confiscated,  not  by  remote 
and  inferior  jurisdiction,  but  in  their  highest  courts,  in  the  capital 
of  the  empire,  and  under  the  direction  of  the  state.  The  Ordinance 
of  1797  cannot  be  applicable  to  pre-existing  cases.  I  ^nust  deter- 
mine all  cases,  as  if  they  had  come  before  me  at  the  time  of  capture. 
The  two  former  cases  therefore,  of  this  class,  can  receive  no  pro- 
tection from  this  Ordinance. 

Looking  then  to  the  conduct  which  Portugal  had  observed  to- 
wards British  property,  and  conceiving  myself  boimd  by  the  general 
laws  of  this  coimtry,  and  more  particularly  by  the  authority  of  the 
case  of  The  San  lago,  to  proceed  on  strict  principles  of  reciprocity, 
I  have  no  hesitation  in  pronouncing  the  first  two  cases  subject  to 
confiscation. 

I  now  come  to  the  consideration  of  the  subsequent  cases.  It  has 
already  been  laid  down,  that  the  law  of  England  restores  no  salvage, 
unless  it  is  forced  out  of  its  natural  course  by  the  practice  of  its 
allies.  In  the  preceding  cases  it  has  been  reluctantly  so  diverted 
from  its  free  course ;  but  in  May,  1797,  it  appears  Portugal  re- 
nounced the  harsher  principles,  and  adopted  a  more  liberal  rule ; 
upon  what  ground  then  can  it  be  contended,  that  this  countiy  must, 
in  regard  to  those  cases  which  have  occurred  subsequent  to  this  Or- 
dinance, follow  the  harsh  and  antiqilated,  in  preference  to  the  new 
and  more  lenient  rule  ?  It  is  said  Portugal  is  not  at  hberty  to 
make  such  an  alteration  in  time  of  war ;  and  that  those  who  have 
once  established  a  rule,  must  abide  the  consequences  of  it ;  but  I 
see  no  one  reason  on  which  this  exercise  of  legislation  can  be  denied 
to  an  independent  state. 

It  is  said  Portugal  will  then  legislate  for  this  country ;  and  so 
must  every  country  in  some  degree  legislate  for  us,  whilst  Great 
Britain  professes  to  act  upon  the  old  principle,  and  adopt  the  law  of 
its  ally.  In  peace  it  is  allowed,  such  an  alteration  might  be  made ; 
and  why  not  in  a  time  of  war  ?  There  are  no  depending  interests 
to  be  affected  by  it :  it  was  an  alteration  as  harmless  to  the  world, 
as  if  it  had  been  made  in  times  of  the  most  profound  peace :  but 
it  is  said,  the  law  is  not  even  now  established  on  equal  terms  of 
reciprocity  towards  this  country ;  the  salvage  which  Portugal  has 
decreed  is  one-fifth,  whilst  the  law  of  this  country  restores  on  pay- 
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ment  of  a  sixth  only.  Perhaps  a  rule  more  closely  concurring  with 
our  own  might  have  been  more  convenient :  but  the  difference  is 
not  sufficient  to  justify  this  country  in  refusing  Portuguese  subjects 
the  benefit  of  their  alteration. 

In  professing  to  act  on  the  law  of  our  ally,  we  must  do  so  for 
better  and  for  worse. 

I  therefore  restore  the  several  vessels  that  have  been  taken  since 
the  Ordinance  of  May,  1797,  on  the  salvage  which  Portugal  has 
established,  a  salvage  of  one-eighth  to  ships  of  war,  and  one-fifth 
to  privateers. 

In  the  condemned  cases,  I  order  the  expenses  of  the  claimants 
to  be  defrayed  out  of  the  proceeds. 


On  the  breaking'out  of  war  im- 
portant questions  arise  as  to  how 
far  property  of  the  enemy,  or  of 
those  considered  as  adhering  to 
him,  is  liable  to  capture  and  con- 
fiscation. These  questions  it  is 
proposed  to  consider  in  this  note. 

First  of  all  it  should  be  men- 
tioned, that  before  war  is  declared 
a  nation  may  lay  an  embargo  upon 
the  property  of  another  nation 
within  its  territories.  "Such  a 
seizure  is,"  to  use  the  words  of 
Sir  William  Scott,  "  at  first  equi- 
vocal; and  if  the  matter  in  dispute 
terminates  in  reconciliation,  the 
seizure  is  converted  into  a  mere 
civil  embargo,  so  terminated.  That 
will  be  the  retroactive  effect  of 
that  course  of  circumstances.  On 
the  contrary,  if  the  transactions 
end  in  hostility,  the  retroactive 
effect  is  directly  the  other  way. 
It  impresses  the  direct  hostile  cha- 
racter upon  the  original  seizure. 
It  is  declared  to  be  n(>  embargo,  it 


is  no  logger  an  equivocal  act,  sub- 
ject to  two  interpretations ;  there 
is  a  declaration  of  the  animus  by 
which  it  was  done,  that  it  was  done 
hostili  animo,  and  is  to  be  con- 
sidered as  a  hostile  measure  ab  in- 
itio. The  property  taken  is  liable 
to  be  used  as  the  property  of  per- 
sons trespassers  ab  initio,  and  guilty 
of  injuries  which  they  have  refused 
to  redeem  by  any  amicable  altera- 
tion of  their  measures.  This  is 
the  necessary  course  if  no  parti- 
cular compact  intervenes  for  the 
restitution  of  such  property  taken 
before  a  formal  declaration  of  hos- 
tilities." The  Boedes  Lust,  5  C. 
Eob.  246 ;  The  Oertruyda,  De  Vries, 
2  C.  Rob.  211. 

During  the  period  that  an  em- 
bargo lasts,  the  Court  cannot  re- 
store ;  because  on  due  notice  of 
embargoes  it  is  bound  to  enforce 
them.  It  would  be  a  high  mis- 
prision in  the  Court  to  break  them 
by  re-delivery  of  possession  to  the 
3  0 
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foreign  owner  of  that  property, 
which  the  Crown  had  directed  to 
be  seized  and  detained  for  further 
orders.  The  Court  acting  in  pur- 
suance of  the  general  orders  of  the 
state,  and  bound  by  those  general 
orders,  would  be  guilty  of  no  denial 
of  justice,  in  refusing  to  decree  re- 
stitution in  such  a  case,  for  it  has 
not  the  power  to  restore.  Its  func- 
tions are  suspended  by  a  binding 
authority,  and  if  any  injustice  is 
done,  that  is  an  account  to  be 
settled  between  the  States.  The 
Court  has  no  responsibility,  for  it 
has  no  ability  to  act.  5  C.  Rob. 
245. 

Assuming,  however,  a  war  to  be 
declared,  what  right  has  one  belli- 
gerent to  confiscate  tlie  property 
of  the  other  seized  before  the  war  ? 
Upon  this  subject,  it  has  been  said 
by  Sir  William  Scott,  in  the  prin- 
cipal case  of  The  Santa  Cruz,  to 
be  the  constant  practice  of  this 
country  to  condemn  property  seized 
before  the  war,  if  the  enemy  con- 
demns, and  to  restore  if  the  enemy 
restores.  **It  is  a  principle,"  he 
adds,  "sanctioned  by  that  great 
foundation  of  the  law  of  England 
— Magna  Charta  itself,  which  pre- 
scribes, that  at  the  commencement 
of  a  war  the  enemy's  merchants 
shall  be  kept  and  treated  as  our 
own  merchants  are  treated  in  their 
country."    Ante,  p.  918. 

In  modem  warfare  a  certain 
time  is  generally  allowed  by  Or- 
ders in  Council,  within  which  the 
subjects  of  the  enemy  may  depart 
with  their  ships  and  cargoes,  with- 
out being  liable  to  capture  on  their 
voyage.  See  TheFhomtx,  1  Spinks, 


1  ;  The  Argo,  ib.  52.  But  enemy's 
ships  will  not  be  allowed  to  pro- 
tect themselves  under  such  Orders 
in  Council  if  they  endeayour,  under 
disguise,  to  pass  themselves  off  as 
neutrals.  The  Odessa,  1  Spinks,  208, 
213. 

With  regard  to  debts  due  to  the 
enemy  from  individuals  lefcre  tiie 
commencement  of  war,  althongh 
the  Crown  may  hare  tiie  preroga* 
tive  of  confiscaMng  them,  it  has 
nevertheless  never  adopted  sndi  a 
course  of  proceeding  as  to  enforce 
any  debt  due  to  an  alien  enemy 
fiom  any  of  its  subjects.  "Nor," 
says  a  learned  judge,  "is  it  rery 
probable  that  such  a  course  of  pro- 
ceeding ever  will  be  adopted,  as 
well  from  the  difSculties  attending 
it,  as  the  disinclination  to  put  in 
force  such  a  prerogative."  Per 
Lord  Alvanley,  C.  J.,  mFurtado  v. 
Badgers,  3  B.  &  P.  201.  In  effect 
the  right  of  the  enemy-creditor  to 
sue  is  suspended  during  the  war, 
and  revives  upon  the  declaration 
of  peace.  See  Ex  parte  Boussmaker, 
13  Ves.  71  ;  The  Nuestra  Senora 
de  los  Dolores,  Morales^  Edw.  60  ; 
and  see  ante,  pp.  811. 

Public  debts  due  fix>m  one 
country  to  the  subjects  of  a  bel- 
ligerent state,  are  not  subject  to 
confiscation  upon  the  breaking  out 
of  war.  In  the  answer  to  the 
Prussian  memorial  concerning  the 
capture  of  Prussian  ships,  when 
the  King  of  Prussia,  by  way  of  re- 
prisals, had  confiscated  debts  due 
from  Prussia  to  English  subjects 
on  account  of  the  Silesian  Loan, 
it  is  stated  "that  it  would  not  be 
easy  to  find  an  instance  where  a 
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prince  has  tlionght  fit  to  make 
reprisals  upon  a  debt  due  firom 
himself  to  private  men.  A  private 
man  lends  money  to  a  prince  upon 
the  faith  of  an  engagement  of  ho- 
nour,  becanse  a  prince  cannot  be 
compelled,  like  other  men,  in  an 
adverse  way  by  a  court  of  jus- 
tice. 80  scrupulously  did  England, 
France,  and  Spain  adhere  to  this 
public  faith,  that  even  during  the 
war  they  suffered  no  inquiry  to 
be  made,  whether  any  part  of  the 
public  debts  was  due  to  the  sub- 
jects of  the  enemy,  though  it  was 
certain  many  English  had  money 
in  the  French  fdnds,  and  many 
French  in  ours."  Harg.  Coll. 
Jurid.  154. 

Although,  according  to  the  usages 
of  ancient  warfare,  all  property  be- 
longing to  the  conquered  passed 
to  the  victor  (Manning's  Law  of 
Nations,  132),  the  severity  of  for- 
mer times  has  been  gradually  con- 
siderably modified. 

First  with  regard  to  landed 
property  and  inamovable  property 
in  general,  it  is  not  liable  to 
confiscation  from  the  effects  of 
war.  "A  conquering  state  enters 
upon  the  rights  of  the  sovereign 
of  a  vanquished  state  ;  national 
domain  and  national  revenues 
pass  to  the  victor  ;  but  the  im- 
movable property  of  private  in- 
dividuals is  by  the  positive  law  of 
nations  not  liable  to  be  seized  by 
the  rights  of  war."  Manning's 
Law  of  Nations,  135.  This  change 
in  the  law  of  nations,  which  no 
doubt  very  much  mitigates  the 
costs  of  war,  has  perhaps  been  as 


much  the  result  of  policy  as  of 
humanity,  for  it  must  be  the  in- 
terest of  a  person  intending  to  con- 
quer a  country  not  to  render  the 
inhabitants  hostile  to  him,  and  this 
he  can  best  effect  by  allowing  them 
to  remain  in  possession  of  their 
property,  for  retaining  it,  many 
might  be  indifferent  who  were 
their  ralers. 

"With  regard  to  movable  property 
on  land,  the  law  is  not  so  moderate 
as  that  which  regulates  the  deal- 
ings of  a  conquering  state  with 
immovable  property.  **  Movable 
property,"  says  a  learned  author, 
'4s  still  considered  as  liable  to 
seizure ;  but  by  the  practice  of 
modem  warfare,  this  also  is  fre- 
quently respected,  the  right  of 
seizing  movable  property  being  re- 
linquished for  the  levy  of  requisi- 
tions, or  forced  contributions,  of 
different  things  needed  by  the  in- 
vading army ;  and  as  long  as  these 
are  supplied^  all  other  movable  pro- 
perty unless  paid  for,  excepting 
such  cases  as  where  towns  are 
taken  by  assault,  or  where  retalia- 
tion is  used  for  the  conduct  of  the 
enemy.  It  is  hardly  necessary  to  say 
that  such  respect  for  private  pro- 
perty was  not  shown  by  the  French 
armies  during  the  last  war;'  but 
the  practice  as  above  stated  is  now 
considered  as  the  general  usage  of 
civilized  warfare.  Requisiiions  in 
a  hostile  country  have  advantages 
over  a  system  of  irregular  booty, 
both  to  the  invading  army,  because 
greater  regularity  in  its  supplies 
may  he  relied  on  when  irregular 
plunder  is  not  alloiced,  and  to  the 
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possessors  of  property,  becaase  they 
wiU  only  have  to  supply  what  the 
army  requires,  and  not  be  exposed 
to  the  additional  evils  of  the  cu- 
pidity and  licence  of  a  marauding 
soldiery."  Manning's  Law  of  Na- 
tions, 136  ;  and  see  Wheat  Inter- 
nal Law,  420 ;  Th6  Johanna  Emi- 
lie,  1  Spinks,  14. 

The  right,  howcTer,  of  a  belli- 
gerent to  destroy  or  lay  waste  his 
enemy's  property,  when  it  is  neces- 
sary to  do  so  for  the  purpose  of 
warlike  operations,  or  of  bringing 
the  war  to  a  successful  conclusion, 
is  admitted  by  all  writers  of  any 
authority  upon  international  law. 
As,  for  instance,  in  the  siege  or 
bombardment  of  a  town,  or  in 
laying  waste  a  country,  where  the 
belligerent  by  so  doing  could  either 
compel  the  retreat  or  defeat  the 
hostile  army.  Any  useless  des- 
truction of  property  would,  very 
properly  in  these  times,  be  stigma- 
tised as  cruel  and  unjustifiable. 
See  Manning's  Law  of  Nations, 
138,  139. 

With  regard  however  to  mari- 
time warfare,  operations  are  car- 
ried on  with  much  more  seyerity, 
and  it  is  clear  that  "when  two 
powers  are  at  war  they  hare  a 
right  to  make  prizes  of  the  ships, 
goods,  and  effects  of  each  other 
upon  the  high  seas.  Whatever  is 
the  property  of  the  enemy  may  be 
acquired  by  capture  at  sea  ;  but 
the  property  of  a  friend  cannot  be 
taken  provided  he  observed  his 
neutrality."  Harg.  Coll.  Jur. 
134. 

The  reason  for  distinction  be- 
tween the  treatment  of  movable 


property  of  the  enemy  captured  on 
land,  and  movable  property  cap- 
tured on  sea,  is  said  by  a  learned 
author  to  be  "  occasioned  by  the 
nature  of  maritime  warfiBu:^,  of 
which  the  object  is,  in  a  great 
measure,  the  destruction  of  the 
commerce  of  the  enemy ;  and  it 
may  partly  result  from  the  con- 
nexion between  piracy  and  mari- 
time warfare  which  formerly  ex- 
isted," (Manning's  Law  of  Nations, 
137,)  though  more  probably  such 
distinction,  so  far  as  it  exists, 
depends  upon  the  real  or  supposed 
interest  of  the  captors. 

By  the  treaty  between  the  United 
States  and  Prussia,  in  1785,  made 
in  accordance  with  what  Franklin 
called  his  ''  Quaker  notions,"  it  was 
agreed  that  the  merchant  ships  of 
the  contracting  psoties  should  not 
be  liable  to  capture  by  each  other's 
cruisers  during  war ;  but  this  ar- 
ticle was  not  renewed  in  the  treaty 
between  the  same  powers  in  1799. 
With  this  single  exception  the  prac- 
tice of  states  has  been  always 
unvaried — in  subjecting  to  confis- 
cation the  property  of  enemies 
captured  at  sea.  Manning's  Law  of 
Nations,  136. 

Where  the  vessel  of  an  enemy 
is  taken  having  on  board  goods 
also  belonging  to  an  enemy,  both 
the  ressel  and  the  goods  will  be 
good  prize,  but  cases  of  a  mixed 
character  may  occur ;  a  neutral 
vessel  may  be  taken  with  goods 
belonging  to  an  enemy  on  board, 
and  on  the  other  hand  a  vessel  of 
the  enemy  may  be  taken  having 
goods  of  a  neutral  on  board. 

It  has  always,  until  the    late 
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Bossiaii  war,  been  held  by  Eng- 
land that  the  goods  of  an  enemy 
laden  on  the  ship  of  a  friend 
are  liable  to  capture,  but  that  the 
lawful  goods  of  a  friend  on  board 
a  ship  of  an  enemy  must  be  re- 
stored. 

The  captor  however  of  enemy's 
property  on  board  a  neutral  vessel 
takes  it  with  the  freight  attach- 
ing thereon  cum  onere.  The  rule 
of  this  country  being,  as  is  laid 
down  in  the  principal  case  of  Ths 
Bremen  Flugge,  "that  a  neutral  has 
a  right  to  carry  the  property  of  the 
enemy,  but  subject  to  the  right  of 
the  belligerent  to  bring  in  the  ship 
so  employed,  for  the  purpose  of 
bringing  the  cargo  to  adjudica- 
tion." ^«fe,907.  9i^TheFortuna, 
Edw.  67. 

Where  however  there  have  been 
unneutral  circumstances  in  the 
conduct  of  a  neutral  ship  carrying 
enemy's  property  captured  by  a  bel- 
ligerent, as  if  it  is  carrying  on  the 
coasting  {The  Atlas^  3  C.  Bob. 
299)  or  colonial  {The  Immanmly 
ante,  p.  814 ;  The  Rebecca,  2  0. 
Rob.  101)  trade  of  the  enemy,  if 
the  ship  is  sailing  with  a  false 
destination  {The  America,  3  0. 
Bob.  36),  or  if  the  owner  has 
prevaricated  or  conducted  himself 
otherwise  in  any  respect  with  ill 
faith  {The  Yrouw  Hmrica,  4  0. 
Bob.  347),  a  forfeiture  of  the 
freight  will  take  place. 

The  captor  of  enemy's  property 
on  board  a  neutral  ship  will  only 
be  bound  to  pay  an  adequate 
freight,  and  not  necessarily  the 
freight  named  in  the  charter-party. 
For  "  the  charter-party  is  not  the 


measure  by  which  the  captor  in 
all  cases  is  bound,  even  where  no 
fraud  is  imputed  to  the  contract 
itself.  When  by  the  events  of  war 
navigation  is  rendered  so  hazard- 
ous as  to  raise  the  price  of  freight 
to  an  extraordinary  height,  captors 
are  not  necessarily  bound  to  that 
inflamed  rate  of  freight  as  when 
no  such  circumstance  exists ;  when 
a  ship  is  carrying  on  an  ordinary 
trade  the  charter-party  is  undoubt- 
edly the  rule  of  valuation,  unless 
impeached  ;  the  captor  puts  him- 
self in  the  place  of  the  owner  of 
the  cargo  and  takes  with  that  spe- 
cific lien  upon  it."  The  Twilling 
Riget,  5  C.  Bob.  82,  85. 

The  expenses  of  the  neutral  mas- 
ter, as  is  laid  down  in  the  princi- 
pal case  of  The  Bremen  Flugge,  do 
not  stand  upon  the  same  footing 
as  freight,  but  will  be  postponed 
to  the  expenses  of  the  captors. 
See  also  as  to  the  expenses  of 
captors.  The  Vrmw  Eenrica,  4  0. 
Bob.  343,  347. 

Where  an  enemy's  ship  is  taken 
with  neutral  cargo  on  board,  al- 
though the  cargo  will  be  restored, 
the  owner  will  be  liable  to  pay 
freight  to  the  captor  if  the  captor 
takes  the  cargo,  as  in  the  principal 
case  of  The  Fartuna,  to  its  original 
destination ;  but  he  will  not  be  en- 
titled to  freight  if  he  takes  it  to 
another  destination.  T?ie  Hoop,  5 
C.  Bob.  75,  n. ;  The  Vrouw  Anna 
Catherina,  6  0.  Bob.  269.  There 
are  two  rules,  says  Sir  Wm,  Scott, 
"  on  this  subject  equally  general. 
The  first  is,  that  if  goods  are  not 
carried  to  their  original  destina- 
tion within  the  intention  of  the 
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contracting  ptrties^  fineigfat  ihaU 
not  be  doe  ;  mndon  this  groimd, 
that  the  oontzact  not  being  com- 
pleted eith»  in  sabctanoe  or  fimn, 
the  specnlstion  of  the  p«tj  his 
not  been  prodoctiTe.  The  benefit 
of  the  contract  is  lost  and  the 
party  haa  to  proride  another  Tdii- 
ele  to  cany  on  the  goods  to  the 
port  of  their  destination.  In  some 
cases  indeed  it  may  happen  that 
the  port  to  which  the  goods  are 
broQ^  may  prore  more  beneficial 
Hid  aflbrd  a  better  market.  Bat 
the  Court  does  not  enter  into  the 

inimHM>  ni  mrh  o»\m}ttk^(m^  which 
woold  be  attended  with  great  troo- 
hie  in  the  inquiry  and  mnch  nn- 
oertainty  in  the  recnlt.  It  takes 
the  presomption  arising  firom  des- 
tination only,  and  fonnds  npon  it 
the  g^iendrnle  that  in  soch  case 
the  ^^iMiwMit  shall  receire  restita- 
tion  of  his  goods  without  the  bur- 
then of  fineigfat. 

"The  other  mle,  equally  general, 
isy  that  when  the  contract  ts  exe- 
cuted by  bringing  the  cargo  to  the 
place  of  destinaticm,  the  captor,  to 
whom  the  ressel  is  cond^oned, 
shall  be  entitled  to  ibe  fimght 
whidi  has  been  earned.  He  stands 
in  the  place  of  the  owner  of  the 
ship,  and  is  held  entitled  to  the 
price  of  the  serrices  which  hare 
been  performed  in  the  execution 
of  the  ccmtract.  In  some  instances 
it  may  prove  disadvantageous  to 
tiie  claimant ;  and  it  is  certainly 
a  clear  inomTenienoe  in  all  cases 
to  be  obliged  to  receive  the  goods 
under  the  process  of  a  Prize  Court, 
subject  to  the  expenses  which  may 
have  been  incurred,  or  to  the  delay 


of  further  proo^  instead  of  taking 
them  with  more  fiMalitj  in  the 
course  of  their  original  consigB- 
ment.  But  on  the  same  principle 
the  Court  dedines,  on  this  side 
also,  to  enter  into  a  minute  esti- 
mate of  these  drcnmstanoes,  wfaidi 
mnst  in  every  case  branch  out  into 
particulan  of  infinite  variety.  It 
oonstmcts  a  general  rule  cm  the 
same  ground  of  presumption  which 
it  assumes  on  the  other  side,  and 
decrees  frogfat  to  be  paid  to  the 
captor  in  the  same  manner  as  if 
the  goods  had  been  delivered  undor 
the  original  oons^nment"  The 
2>ima,5G.Bob.71.  Inthecaseof 
the  Vrtnae  HmritUat  on  the  daim 
of  Mr.  Ancmm,  a  merchant  of  Lon- 
don, a  distincticm  was  taken  that 
the  goods  were  not  brought  to  Lon- 
don, but  were  ddivered  at  Hy- 
mouth,  and  therefore  that  they 
had  not  been  brought  to  the  claim- 
ant's own  port.  The  Court  how- 
ever overruled  the  distinction,  and 
held  the  parcel  of  -  goods  to  be 
equally  subject  to  tm^L  5  C. 
Bob.  75  u. 

Where  however  the  voyage,  al- 
though it  has  not  been  preciady 
that  described  in  ihe  contract,  is 
that  whidi  the  owners  woold  have 
elected  if  not  prevented  and  di- 
verted by  the  overruling  })olicy  of 
another  countiy ,  the  captor  c^  the 
vessel  will  be  entitled  to  freight 
See  Ths  Diana,  5  C.  Bob.  67, 
72.  lliere  Dutch  coloniid  produce 
claimed  by  British  merchants  re- 
moving their  goods  at  the  com- 
mencement of  war,  was  cultured 
on  board  a  Dutch  vessel  on  its  wtsj 
to  Holland  undo:  the  ocmipnlsion 
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of  Dutch  ordinances,  but  with  a 
final  intention,  according  to  the 
representations  of  the  British  mer- 
chants  on  their  parts,  to  have  their 
goods  remitted  either  in  specie  or 
in  proceeds  to  this  country,  to  which 
they  would  immediately  have  con- 
signed them  if  at  liberty  so  to  do, 
it  was  held  by  Sir  William  Scott 
that  the  captor  haying  brought  the 
goods  in  the  captured  vessel  to 
London,  was  entitled  to  freight. 
"  Looking  at  the  substance  of  the 
case,'* said  Sir  William  Scott,  "and 
seeing  that  the  parties  have  ob- 
tained restitution  in  their  own 
country,  and  generally  in  the  very 
port  which  they  would  have  elected 
if  they  had  not  been  diverted  by 
an  overruling  necessity,  I  think  it 
may  be  considered  as  coming  under 
the  second  rule,  or,  if  not  under 
that,  under  another  resting  on 
nearly  the  same  principles." 

Where  the  captor  has  done  any 
injury  to  neutral  property  captured 
on  board  an  enemy's  ship,  or  has 
been  guilty  of  any  misconduct,  he 
may,  as  laid  down  in  the  principal 
case  of  Th»  Forhma^  remain  an- 
swerable for  the  effect  of  such 
misconduct  or  injury,  in  the  way 
of  a  set-off  against  him.  Ante, 
p.  905. 

The  expenses  however  of  a 
neutral  owner  of  cai^  will  not  be 
defrayed  out  of  the  proceeds  of  the 
sale  of  an  enemy's  vessel  on  board 
of  which  such  cargo  was  shipped. 
Ths  Primus,  1  Spinks,  59. 

Although  England,  in  accord- 
ance with  what  is  believed  to  be  a 
sound  principle  of  international 
law,  has  (at  any  rate  until  lately)  in- 


variably maintained  that  the  goods 
of  an  enemy  are  liable  to  capture 
although  on  board  a  neutral  vessel, 
other  nations  have  at  different 
times  strongly  insisted  that  the  flag 
should  cover  the  cargo,  or  in  other 
words  have  laid  down  as  a  maxim, 
"free  ships,  free  goods."  A  stipu- 
lation to  this  effect  was  inserted 
in  treaties  between  many  nations 
before  the  commencement  of  the 
armed  neutrality  of  1780,  the  na- 
tions who  adhered  to  which  in- 
sisted, in  the  2nd  Article  of  their 
manifesto,  "  That  the  property  of 
the  subjects  of  belligerent  powers 
should  be  free  on  board  neutral 
ships,  excepting  goods  that  were 
contraband."  •  This  was  not  ac- 
quiesced in  by  England,  although 
other  nations  had  made  so  many 
treaties  entering  into  the  engage- 
ment, "that  free  ships  make  free 
goods,"  that,  to  use  the  words  of 
a  learned  author,  "  it  appeared  to 
be  the  general  wish  of  maritime 
powers  that  this  practice  should 
be  adopted,  and  that  it  might 
probably  become  the  conventional 
la*of  Europe,  among  those  states, 
and  only  those  states,  which  were 
entering  into  these  engagements." 
He  adds  however  (and  this  should 
be  a  caution  to  us  not  to  rely 
too  implicitly  upon  the  stability 
of  treaties  on  such  subjects), "  But 
such  an  opinion  was  soon  proved 
fallacious  by  the  result  Not  fifteen 
years  from  the  date  of  the  armed 
neutrality,  the  wars  with  France 
had  involved  almost  every  Euro- 
pean state ;  and  the  principle, 
which  appeared  obtaining  such 
general  prevalence,  was  abandoned 
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by  nearly  all  the  members  of  the 
northern  confederacy,  the  great 
leader  of  that  alliance,  Bussia, 
being  the  chief  instigator  of  the 
nnnsnal  severities  which  were 
adopted  towards  nentrals."  Man- 
ning's Law  of  Nations,  271. 

The  armed  neutrality  of  1800, 
with  Bnssia  at  the  head,  was  alike 
nnsaccessfnl  in  changing  the  role 
upon  which  Oreat  Britain  had 
heretofore  acted,  and  eventually 
a  treaty  was  entered  into  with 
Bussia  (to  which  Denmark  and 
Sweden  afterwards  acceded),  by 
which  it  was  agreed,  "  that  goods 
embarked  in  the  ships  of  neutrals 
shall  be  free,  excepting  contraband 
of  war,  and  the  property  of  enemies.'* 
lb.  274—278. 

France  and  some  other  nations, 
adopting  the  principle  of  "free 
Fhips,  free  goods,"  have  also  adopt- 
ed the  correlative  principle  of 
"enemy  ships,  enemy  goods,"  ac- 
cording to  which  the  goods  of  a 
friend  on  board  the  ship  of  an 
enemy  will  be  confiscated.  The 
two  maxims,  "  free  ships,  free 
goods,"  and  "enemy's  ships,  8!e- 
my's  goods,"  have  frequently  been 
embodied  together  in  the  same 
treaty,  although  they  are  not  ne- 
cessarily connected,  and  the  only 
merit  which  they  seem  to  have  is 
that  they  simplify  judicial  pro- 
ceedings in  questions  of  prize,  and 
reduce  the  question  to  be  deter- 
mined by  Courts  of  Admiralty  to 
the  simple  pointy  What  is  the  na- 
tional character  of  the  captured 
vessel  ? 

Previous  to  the  late  war  carried 
on  by  the  English  and  French  as 


allies,  ^[ainst  Bnssia,  it  became 
necessary  that  their  respective  na- 
vies should  act  npon  the  same 
rules  in  matters  of  prize.  This 
was  effected  by  means  of  a  com- 
promise, for  while  England,  during 
the  war,  "  waived  the  right  of  seiz- 
ing enemy's  property  laden  on 
board  a  neutral  vessel,  unless  it 
were  contraband  of  war,"  France, 
on  the  other  hand,  acceded  to  the 
principle  that  neutral  property  on 
board  enemies'  ships  should  not  be 
liable  to  confiscation. 

The  same  principle  was  adopted 
by  the  plenipotentiaries  who  signed 
the  Treaty  of  Paris,  the  30th 
March,  1856,  by  which  it  was  de- 
clared that  "the  neutral  flag  covers 
enemy's  goods,  with  the  exception 
of  contraband  of  war,"  Art.  2. 
<*  And  that  neutral  goo4s,  with  the 
exception  of  contraband  of  war, 
are  not  liable  to  capture  under 
enemy's  flag,"  Art.  3. 

Having  already  stated  how  far 
the  property  of  persons  who  are 
clearly  enemies  is  liable  to  capture, 
it  will  be  necessary  to  examine 
how  far  persons  and  property  may 
acquire  ahostile  charact^,  although 
the  former  may  not  actually  be,  or 
the  latter  belong  to,  enemies  stricUy 
so  called.  For  it  has  long  since 
been  clearly  settled  by  numerous 
decisions,  that  there  may  be  a  hos- 
tile character  merely  as  to  commer- 
cial purposes,  and  that  hostility 
may  attach  only  to  the  person  as  a 
temporary  enemy,  or  that  it  may 
attach  only  to  jHX)perty  of  a  parti- 
cular description.  This  hostile 
character,  which  subjects  property 
to  capture  in  the  same  way  as  if  it 
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belonged  to  one  who  was  actually 
an  enemy,  may  arise  in  various 
modes. 

Where,  for  instance,  in  time  of 
war  a  neutral  or  subject  is  carry- 
ing contraband  of  war  {The  Jonge 
Mc^gareiha^  Klausen,  ante^  p.  847 
and  note),  is  guilty  of  a  breach  of 
blockade  {The  Frederick  Molke^ 
and  The  Betsey,  ante,  pp.  873,  875, 
and  note),  resists  the  right  of  visi- 
tation and  search  {The  Maria,  ante, 
p.  757  and  note),  or  carries  on  the 
colonial  or  coasting  trade  of  the 
enemy  {The  Immanml  and  2'?ie 
Wilhelmina,  ante,  pp.  814,  829, 
and  note),  or  where  a  subject,  or  a 
neutral  domiciled  with  a  bellige- 
rent, trades  with  the  enemy  {The 
Hoop,  ante,  p.  787  and  note  ;  The 
Andromeda,  2  Wallace's  Rep. 
(Amer.)  481)  :  in  all  these  cases 
their  property  engaged  in  such 
transactions  will  be  liable  to  cap- 
ture and  confiscation. 

The  character  of  enemy  for  the 
purposes  of  capture  extends  to 
neutrals,  or  even  the  subjects  of  a 
belligerent  domiciled  with  the 
enemy  {The  Matchless,  Vint,  1 
Hagg.  103  ;  O'Meahy  v.  Wilson, 
1  Camp.  482;  The  Jonge  Klassina, 
Bol  5,  C.  Rob.  297  ;  The  Aina, 
NystroM,  Spinks,  8  ;  The  Johann 
Christoph,  Bohss,  Spinks,  60  ;  The 
Johanna  Emilie,  Ontjes,  ib.  12,  15, 
16  ;  Cremidi  v.  Powell,  11  Moo. 
P.  0.  0.  88).  Even  a  neutral 
residing  in  an  enemy's  country  as 
consul,  if  he  trades  there,  is  con- 
sidered as  an  enemy,  and  his  pro- 
perty at  sea  is  liable  to  capture. 
Sorensen  v.  The  Queen,  11  Moo. 
P.  0.  C.  141.     The  reason  why 


persons  domiciled  in  a  hostile 
country  are  treated  as  enemies  is, 
"that  their  persons,  their  lives, 
and  their  industry  are  employed 
for  the  benefit  of  the  state  under 
whose  protection  they  live,  and 
they  pay  their  proportion  of  taxes, 
imposts,  and  the  like,  equally  with 
natural-bom  subjects."  Wheat. 
Intemat.  Law,  395,  6th  edit.  It 
is  however  a  very  difficult  question 
to  determine  what  constitutes  a 
domicil,  as  there  is  no  universal 
agreement  as  to  definition  of  the 
term,  and  the  gradation  from 
residence  to  domicil  consists  both 
of  circumstances  and  intention. 
Mallass  v.  Maltass,  1  Robertson, 
Eocls.  Rep.  75. 

The  term  or  duration  of  resi- 
dence constitutes  in  a  great  mea- 
sure the  test  as  to  whether  a  person 
is  domiciled  in  a  foreign  country. 
"  Of  the  few  principles,"  says  Sir 
Wm.  Scott, "  that  can  be  laid  down 
generally,  I  may  venture  to  hold 
that  time  is  the  grand  ingredient 
in  constituting  domicil.  I  think 
that  hardly  enough  is  attributed 
to  its  effects ;  in  most  cases  it  is 
unavoidably  conclusive  ;  it  is  not 
unfrequently  said,  that  if  a  person 
comes  only  for  a  special  purpose, 
that  shall  not  fix  a  domicil.  This 
is  not  to  be  taken  in  an  unquali- 
fied latitude,  and  without  some 
respect  had  to  the  time  which  such 
a  purpose  may  or  shall  occupy  ; 
for  if  the  purpose  be  of  «  nature 
that  may  probably,  or  does  actual- 
ly, detain  the  person  for  a  great 
length  of  time,  I  cannot  but  think 
that  a  general  residence  might  grow 
upon  the  special  purpose.    A  spe- 
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cial  purpose  may  lead  a  man  to  a 
countiy  where  it  shall  detain  him 
the  whole  of  his  life.  A  man  comes 
here  to  follow  a  lawsuit ;  it  may 
happen,  and  indeed  is  often  used 
as  a  gronnd  of  vnlgar  and  un- 
founded reproach  (unfounded  as 
matter  of  just  reproach,  though 
the  fact  may  be  true)  on  the  laws 
of  this  country,  that  it  may  last 
as  long  as  himself.     Some  suits 
are  famous  in  our  juridical  his- 
tory    for   having    even    outlived 
generations  of  suitors.     I  cannot 
but  think  that  against  such  a  long 
residence,  the  plea  of  an  original 
special  purpose  could  not  be  aver- 
red ;  it  must  be  inferred  in  such  a 
case,  that  other  purposes  forced 
themselves  upon  him  and  mixed 
themselves  with  his  original  de- 
sign, and  impressed  upon  him  the 
character  of  the  country  where  he 
resided.    Suppose   a  man  comes 
into  a  belligerent  country  at  or 
before  the  beginning  of  a  war ;  it 
is  certainly  reasonable  not  to  bind 
him  too  soon  to  an  acquired  cha- 
racter, and  to  allow  him  a  fair 
time  to  disengage  himself;  but  if 
he  continues  to  reside  during  a 
good  part  of  the  war,  contributing, 
by  payment  of  taxes  and  other 
means,  to    the  strength  of  that 
country,  I  am  of  opinion  that  he 
could  not  plead  his  special  pur- 
pose with  any  effect  against  the 
rights  of  hostility.    If  he  could, 
there  wotlld  be  no  sufficient  guard 
against  the  fraud  and  abuses  of 
masked,  pretended,  original,  and 
sole  purposes  of  a  long  continued 
residence.    There  is  a  time  which 
will  estop  such  a  plea;   no  rule 


can  fix  the  time  d  priori,  but  such 
a  time  there  must  be. 

"  In  proof  of  the  efficacy  of  mere 
time,  it  is  not  impertinent  to  re- 
mark that  the  same  quantity  of 
business  which  would  not  fix  a 
domicil  in  a  certain  spaoe  of  time, 
would  nevertheless  have  that  effiact 
if  distributed  over  a  larger  spaoe 
of  time.  Suppose  an  American 
comes  to  Europe  with  six  contem- 
porary cargoes  of  which  he  had 
the  present  care  and  management, 
meaning  to  return  to  America  im- 
mediately ;  they  would  fofln  a  dif- 
ferent case  Ax)m  that  of  the  same 
American  coming  to  any  particular 
country  of  Europe  with  one  cargo, 
and  fixing  himself  there,  to  re- 
ceive five  remaining  cargoes,  one 
in  each  year  successively.  I  repeat 
that  time  is  the  great  agent  in  this 
matter ;  it  is  to  be  taken  in  a  com- 
pound ratio  of  the  time  and  the 
occupation,  with  a  great  prepon- 
derance on  the  article  of  time.  Be 
the  oocupation  what  it  may,  it 
cannot  happen  but  with  few  ex- 
ceptions that  mere  length  of 
time  shall  not  constitute  a  do- 
micil.** The  Hartnmy,  Bool,  2  C. 
Bob. 

The  native  character  however 
easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domi- 
cil in  the  case  of  a  native  subject 
than  to  impress  the  national  dia- 
racter  on  cme  who  is  originally 
of  another  country.  La  Virgini$^ 
Goigneauy  5  C.  Bob.  99. 

National  character  by  oocupa- 
tion may  be  more  easfly  changed 
than  that  by  birth,  but  tiie  change 
must  be  laind^fiie  and  cannot  be 
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effiected  by  a  mere  money  pay- 
ment. ThsJEmst  Merck,  1  Spinks, 
102. 

A  person  however  who  on  the 
breaking  ont  of  hostilities  takes 
early  steps  to  withdraw  himself 
fix>m  the  enemy's  country,  will  be 
entitled  to  restitution  of  his  pro- 
perty, although  he  nu^  have  been 
prevented  firom  ^^rrying  out  his 
intention  by  violent  detention  with- 
in the  territories  of  the  enemy. 
The  Ocean,  Harmsen,  5  C.  Rob. 
90.  "So,''  says  Sk  0.  Bobmsm, 
in  a  note  to  his  Reports,  "  in  T?ie 
Doamhcuzg  restitution  was  decreed 
to  A.  B.,  removing  from  Holland, 
of  a  ship  and  parts  of  a  cargo 
allotted  to  him  on  the  dissolution 
of  the  partnership  for  the  purpose 
of  his  removal.  The  situation  of 
British  subjects  wishing  to  remove 
from  the  country  of  the  enemy  in 
the  event  of  a  war,  but  prevented 
by  the  sudden  interruption  of  hos- 
tilities from  taking  measures  for 
removing  sufficiently  early  to  enable 
them  to  obtain  restitution,  forms 
not  unfrequently  a  case  of  con- 
siderable hardship  in  the  Prize 
Court.  In  such  cases  it  would  be 
advisable  for  persons  so  situated 
on  their  actual  removal  to  make 
application  to  government  for  a 
special  pass,  rather  than  to  hazard 
valuable  property,  to  the  effect  of 
a  mere  previous  intention  to  re- 
move, dubious  as  that  intention 
may  frequently  appear  under  the 
circumstances  that  prevent  it  from 
being  carried  into  execution."  5  0. 
Rob.  91,  n.  See  also  ^7^  Dree 
Gebroeders,  4  0.  Rob.  234  ;  The 
Juffnmw  Oatharma,  ffansen,  5  C. 


Rob.  141  ;  Oremidi  v.  Powell,  11 
Moo.  P.  0.  0.  88. 

Although  in  general  a  person 
acquires  the  national  character  of 
the  country  in  which  he  is  do- 
miciled, this  has  been  held  not 
to  be  the  case  where  a  person 
was  resident  in  eastern  countries. 
"  Wherever,"  says  Sir  Wm.  Scott, 
"  a  mere  factory  is  founded  in  the 
eastern  parts  of  the  world,  Euro- 
pean persons  trading  under  the 
shelter  and  protection  of  those 
establishments  are  conceived  to 
take  their  national  character  from 
that  association  under  which  they 
live  and  carry  on  their  commerce. 
It  is  a  rule  of  the  law  of  nations, 
applying  peculiarly  to  those  coun- 
tries, and  is  different  from  what 
prevails  ordinarily  in  Europe  and 
the  western  parts  of  the  world,  in 
which  men  take  their  present  na- 
tional character  from  the  general 
character  of  the  country  in  which 
they  are  resident ;  and  this  dis- 
tinction arises  from  the  nature  and 
habit  of  the  countries.  In  the 
western  parts  of  the  world  alien 
merchants  mix  in  the  society  of 
the  natives;  access  and  inter- 
mixture are  permitted,  and  they 
become  incorporated  to  almost  the 
full  extent.  But  in  the  East,  frt)m 
the  oldest  times  an  immiscible 
character  has  been  kept  up; 
foreigners  are  not  admitted  into 
the  general  body  and  mass  of  the 
society  of  the  nation ;  they  con- 
tinue strangers  and  sojourners  as 
all  their  fstthmrs  were — Doris  amara 
euam  non  mtertmscuU  undam;  not 
acquiring  any  national  character 
under  the  general  sovereignty  of 


Digitized  by 


Google 


9^0 


THE'FORTUNA,   THE   BREMEN   FLUGGE, 


the  coantiy,  and  not  trading  nnder 
any  recognised  anthoritj  of  their 
own  original  conntry,  they  have 
been  held  to  deriye  their  present 
charact^  from  that  of  the  associa- 
tion or  factory  nnder  whose  pro- 
tection they  li?e  and  carry  on  their 
trade. 

"With  respect  to  establishments 
in  Turkey,  it  was  declared  in  the 
case  of  Mr.  Fremeanx  (1784)  in  ihe 
last  war,  that  a  merchant  carrying 
on  trade  at  Smyrna  nnder  the  pro- 
tection of  the  Datch  consul  at 
Smyrna,  was  to  be  considered  as  a 
Dutchman,  and  in  that  case  the 
ship  and  goods  belonging  to  Mr. 
Fremeanx  being  taken  after  the 
order  of  reprisals  against  Holland, 
were  condenmed  as  Datch  pro- 
perty. The  same  in  China,  and  I 
may  say  generally  thronghont  the 
East,  persons  admitted  into  a  fac- 
tory are  not  known  in  their  own 
peoiliar  national  character;  and 
being  not  admitted  to  assume  the 
character  of  the  country,  thqr  are 
considered  only  in  the  character  of 
that  association  or  factoiy."  The 
Indian  Chirf,  3  C.  Bob.  28. 

These  considerations,  however, 
even  in  former  times,  were  not 
applicable  to  persons  domiciled  in 
British  India ;  "  for  though,"  ob- 
serves Sir  Wmiam  Scott,  "the 
sovereignty  of  the  Mogul  is  occa- 
sionally brought  forward  for  pur- 
poses of  policy,  it  hardly  exists 
otherwise  than  as  a  phantom.  It 
is  not  applied  in  any  way  for  the 
actual  regulation  of  our  establish- 
ments. This  country  exercises  the 
power  of  declaring  war  and  peace, 
which  is  among  the  strongest  marks 


of  actual  sovereignty,  and  if  tiie 
high,  (HT  as  I  may  ahnoet  say  this 
empyrean  sovereignty  of  the  Mogul 
is  sometimes  brought  down  from 
the  cloudsj  as  it  were,  for  purposes 
of  policy,  it  by  no  means  inter- 
feres  with  that  actual  authority 
which  this  country  and  the  East 
India  Ck>mpany — a  creature  of  iUs 
country — exetci^  there  with  full 
effect.**  The  Indian  Chi^,  3  C 
Bob.  22,  31. 

The  property  of  a  person  may 
acquire  a  hostile  character  inde- 
pendently of  his  national  character 
derived  from  personal  residence. 
Thus  it  is  clear  that  if  a  person 
enter  into  a  house  of  trade  in  the 
enemy's  country  in  time  of  war,  or 
continue  that  connection  during 
the  war,  he  will  not  be  i^le  to  pro- 
tect himself  by  mere  residence 
either  in  a  neutral  {THb  VigQantia^ 
Gerriiz^  1  C.  Bob.  15)  or  belligerent 
country.  See  The  Jongt  Klautna^ 
Bol,  5  G.  Bob.  297,  in  vrhich  case 
it  was  urged  on  behalf  of  a  British 
subject  who  was  carrying  on  a 
trade  in  Holland,  "that  he  was 
settled  in  this  country  and  engaged 
in  extensive  manufactures  here." 
Sir  Wm.  Scott  however  hdd  that 
his  establishment  in  this  country 
could  not  be  permitted  to  affect  his 
national  character.  "A  man," 
added  the  learned  Judge,  "may 
have  mercantile  oonosns  in  two 
countries,  and  if  he  acts  as  a 
merchant  of  boUi,  he  must  be 
liable  to  be  considered  as  a  subject 
of  both  with  regaid  to  the  transac- 
tions originating  respectively  in 
those  countries.  That  he  has  no 
counting-house    in    the   enemy's 
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country  will  not  be  decisiye.  How 
mnch  of  the  great  mercantile  con- 
cerns of  this  kingdom  is  carried  on 
in  coffee-houses  ?  A  very  consi- 
derable portion  of  the  great  insur- 
ance business  is  so  condacted.  It 
is  indeed  a  vain  idea  that  a 
counting-house  or  fixed  establish- 
ment is  necessary  to  make  a  man  a 
merchant  of  any  place.  If  he  is 
there  himself  and  acts  as  a  mer- 
chant of  that  place,  it  is  sufficient ; 
and  the  mere  want  of  a  fixed 
counting-house  there  will  make  no 
breach  in  the  mercantile  character 
which  may  well  exist  without  it." 
The  Nma,  1  Spinks,  276. 

In  the  case  however  of  a  person 
carrying  on  trade  habitually  in  the 
country  of  the  enemy,  though  not 
resident  there,  he  is  entitled  to 
hare  time  to  withdraw  himself 
from  that  commerce  ;  for  it  would 
press  too  heavily  on  neutrals  to 
say  that  immediately  on  the  first 
breaking  out  of  a  war,  their  goods 
should  become  subject  to  confisca- 
tion. The  VigHanUay  Oerritz^  1 
C.  Bob.  15  ;  The  Portland  Farrk, 
8  C.  Eob.  41 ;  Haasvm  and  Emst^ 
The  Jacobus  Johannes^  Miller^ 
Lords,  Feb.  10,  1785,  cited  1  0. 
Eob.  14  ;  Ths  Oeprai/y  Paddock, 
Lords,  March  28,  1795,  ib.  And 
it  would  be  immaterial,  if  a  person 
on  the  breaking  out  of  war  takes 
immediate  steps  to  return  to  his 
own  country,  that  he  has  been 
prevented  by  the  violence  of  the 
enemy  fix)m  carrying  his  intention 
into  eflFect.    5  C.  Rob.  90. 

There  are  transactions  so  radi- 
cally and  fundamentally  national, 
as  to  impress  the  national  charac- 


ter independent  of  peace  or  war 
and  the  local  residence  of  the  par- 
ties. Thus,  the  produce  of  a  per- 
son's own  plantation  in  the  colony 
of  the  enemy,  though  shipped  in 
time  of  peace,  is  liable  to  be  con- 
sidered as  the  property  of  the 
enemy,  by  reason  that  the  proprie- 
tor has  incorporated  himself  with 
the  permanent  interests  of  the  na- 
tion, as  a  holder  of  the  soil,  and  is 
to  be  taken  as  a  part  of  that  coun- 
try in  that  particular  transaction, 
independent  of  his  own  personal 
residence  and  occupation.  Per  Sir 
Wm.  Scott,  in  The  Vrouw  Anna 
Catherina,  UahU,  5  C.  Eob.  167. 
In  The  PhomtXyWildeboer,  5  C.Eob. 
20,  a  claim  was  given  on  behalf  of 
certain  persons  domiciled  in  a  neu- 
tral country  for  property  taken  on 
a  voyage  from  the  colony  of  an 
enemy  and  described  to  be  the 
produce  of  tJievr  own  estates :  Sir 
Wm.  Scott  held  the  property  liable 
to  condemnation.  "  Certainly,"  he 
observed,  *' nothing  can  be  more 
decided  and  fixed  as  the  principle 
of  this  Court,  and  of  the  Supreme 
Court  upon  very  solemn  arguments 
there,  that  the  possession  of  the 
soil  does  impress  upon  the  owner 
the  character  of  the  country  as  far 
as  the  produce  of  that  plantation 
is  concerned,  in  its  transportation 
to  any  other  country,  whatever  the 
local  residence  of  the  owner  may 

be As  the  produce  of  the 

claimant's  own  plantation  in  the 
colony  pf  the  enemy,  this  property 
must  fall  under  the  general  law 
and  be  pronounced  subject  to  con- 
demnation." 
Where  there  is  nothing  particu^ 
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lar  or  spedal  in  the  conduct  of  a 
reaely  the  naticnal  diaracter  will 
be  detennined  by  the  residence  of 
the  owner.  ThsVigilmtia^OtrriiZj 
1  0.  Bob,  13. 

There  may  howerer  be  circmn- 
stancee  arising  from  tiie  conduct 
of  a  vessel  which  will  lead  to  a 
contrary  oondusicm.  Thus  it  is  a 
known  and  weU-established  rale 
with  respect  to  a  vessel,  that  if  she 
is  navigating  under  the  flag  or 
pass  of  a  foreign  country,  she  is 
considered  as  bearing  the  national 
character  of  that  nation  under 
whose  pass  she  sails ;  she  makes 
part  of  its  navigation,  and  is  in 
every  respect  liable  to  be  consider- 
ed as  a  vessel  of  that  country,  and 
if  that  be  hostile,  will  be  condemn- 
ed. Thus  in  Th$  Vnmw  Eliza- 
hethy  Probst,  5  C.  Bob.  2  (Sept.  6, 
1803),  a  ship  having  been  tak^i 
undar  a  Dutch  flag  and  pass  on  a 
voyage  from  Surinam  to  Holland, 
a  claim  was  given  on  the  part  of  a 
merchant  of  Bremen,  stating  'Hhe 
ship  to  have  been  bond  fide  his 
property,  though  nominally  trans- 
ferred to  a  Dutch  merchant)  and 
placed  under  a  Dutch  flag  and  pass, 
for  the  purpose  of  enabling  her  to 
trade  between  the  Dutch  colonies 
and  Holland : "  &  WiWam  ScoU, 
without  any  hesitation,  pronounced 
the  ship  to  be  subject  to  condem- 
nation. ^'I  hold  the  claim,**  he 
observed,  ^to  be  against  the  esta- 
blished rales  of  law,  by  which  it 
has  been  decided,  that  a  vessel 
sailing  under  the  colours  and  pass 
of  a  nation  is  to  be  considered  as 
clothed  with  the  national  character 
of  that  country.     With  goods  it 


may  be  otherwise ;  but  ships  have 
a  peculiar  character  impressed  upon 
them  by  the  special  nature  of  their 
documents,  and  have  always  be^ 
held  to  the  character  with  which 
they  are  so  invested,  to  tJie  exclu- 
sion of  any  claim  of  int^^st  that 
persons  living  in  neutral  countries 
may  have  in  them.  In  the  war 
before  the  last^  this  p-inciple  was 
strongly  recognized  in  the  case  of 
a  ship  taken  on  a  voyage  from 
Surinam  to  Amsterdam,  and  docu- 
mented as  a  Dutch  ship.  Claims 
were  given  for  specific  shares  on 
behalf  of  persons  resident  in  Swit- 
zerland, and  one  claim  was  on  be- 
half of  a  lady,  to  whom  a  share  had 
devolved  by  inheritance,  whether 
during  hostilities  or  not  I  do  not 
accurately  remember,  but  if  it  was 
BO  she  had  done  no  act  whateva 
with  regard  to  that  property,  and 
it  might  be  said  to  have  dropped 
by  mere  accident  into  her  lap.  In 
that  case,  however,  it  was  held 
that  the  fiact  of  sailing  under  the 
Dutch  flag  and  pass  was  decisive 
against  the  admission  of  any  claim ; 
and  it  was  observed  tiiat  as  the 
vessel  had  been  enjoying  the  pri- 
vileges of  a  Dutch  diaracter,  the 
parties  could  not  expect  to  reap 
the  advantages  of  such  an  employ- 
ment, without  being  subject  at  the 
same  time  to  the  inconveniences 
attaching  on  it."  And  see  Th$ 
Vrauw  Anna  CkMerma^  MahU,  5 
C.  Bob.  167;  The  Ooed  ffoop,  2 
Acton,  32. 

Although  when  a  vessel  is  sail- 
ing under  a  neutral  flag,  tjie  cap- 
tors may  show  that  all  the  property 
is  not  n^tral,  but  that  part  be- 
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longs  to  the  enemy,  and  in  that 
case  the  hostile  part  only  will  be 
condemned;  the  converse  of  the 
proposition  is  not  true,  for  where 
a  vessel  is  sailing  under  a  hostile 
flag,  a  neutral  cannot  claim  any 
part  of  the  property  in  the  vessel 
under  such  flag.  The  Industrie^  1 
SpinkSy  54,  57 ;  The  Primus^  ib. 
48. 

The  rule  however  under  parti- 
cular circumstances  may  be  de- 
parted from.  Thus,  when  it  had 
been  stipulated  by  the  Treaty  of 
Amiens  that  the  British  should 
have  liberty  to  withdraw  their  pro- 
perty from  the  ceded  and  restored 
islands,  but  the  governments  of 
France  and  Holland  afterwards 
refused  to  suJBfer  such  property  to 
be  exported  from  these  colonies 
otherwise  than  in  ships  of  France 
or  Hollapd,  and  on  a  destination 
to  those  countries;  the  difSculty 
which  arose  in  the  removal  of 
British  property,  for  want  of  ship- 
ping,  induced  our  own  government 
to  permit  Briiiah  ships  to  put 
themselves  under  Dutch  flags  for 
this  particular  purpose  ;  and  in 
such  oases  the  particular  situation 
of  affairs  arising  out  of  this  refusal 
to  execute  the  Treaty,  entitled 
such  parties  to  a  declaration  of 
the  general  rule.  5  0.  Bob.  7 ; 
and  see  The  Onderm&ining^  5  G. 
Bob.  7,  n. 

Although  however  a  subject's 
or  neutral's  share  of  a  ship  navi- 
gating under  an  enemy's  flag  and 
pass  will  in  general  be  confiscated, 
he  may  obtain  restitution  of  such 
parts  of  the  cargo  belonging  to 
him,  if  he  has  not  assumed  the 


character  of  the  enemy,  so  as  to 
render  such  parts  liable  to  be  con- 
sidered as  enemy's  property.  The 
Vreede,  Scholtys,  5  C.  Rob.  5,  n. ; 
Broders  Lust^  ib.  6,  n. 

Although  the  flag  or  pass  of  a 
nation  subjects  the  vessel  bearing 
it  to  be  treated  as  belonging  to 
that  nation,  it  will  not  be  con- 
sidered to  impress  upon  him  that 
character  conclusively ;  in  effect, 
all  that  has  been  decided  respect- 
ing the  flag  and  pass  is  this,  *<  that 
the  party  who  t^es  the  benefit  of 
them  is  himself  bound  by  them  ; 
he  is  not  at  liberty,  when  they 
happen  to  turn  to  his  disadvantage, 
to  turn  round  and  deny  the  cha- 
racter which  he  has  worn  for  his 
own  benefit,  and  upon  the  credit 
of  his  own  oaths  or  solemn  decla- 
rations ;  but  they  do  not  bind 
other  parties  as  against  him ;  other 
parties  are  at  liberty  to  show  that 
these  are  spurious  credentials,  as- 
sumed for  the  purpose  of  disguising 
the  real  character  of  the  vessel ; 
and  it  is  no  inconsiderable  part  of 
the  ordinaiy  occupation  of  the 
Court  of  Admiralty  to  pull  off  this 
mask,  and  exhibit  the  vessel  so 
disguised  in  her  true  character  of 
an  enemy's  vessel."  The  Fortuna, 
VerissimOyl  Boda.  87 ;  TheSuccess^ 
Smithy  ib.  131. 

In  Uke  manner  and  upon  similar 
principles,  if  a  vessel  purchased  in 
the  enemy's  country  is,  by  con- 
stant and  habitual  occupation, 
continually  employed  in  the  trade 
of  that  country,  commencing  with 
the  war,  continuing  during  th^ 
war,  and  evidently  on  account  of 
thewai*,  that  vessel  will  be  deemed 
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a  ship  of  the  country  from  "which 
Bhe  is  80  navigating,  in  the  same 
manner  as  if  she  evidently  be- 
longed to  the  inhabitants  of  it. 
The  VigilanHa,  Oerrik,  1  C.  Rob. 
13  ;  The  Endraught^  Broetfas,  ib. 
20  ;  The  Omnibus,  Tennes,  6  C. 
Rob.  71. 

In  countries  where  the  coast- 
ing-trade is  not  thrown  open  to 
foreign  vessels,  habitual  employ- 
ment in  such  trade  will  stamp  a 
neutral  vessel  with  a  hostile  cha- 
racter (The  Welvaarty  Camelis,  1 
C.  Rob.  122) ;  one  voyage  however 
would  not  have  that  effect.  Ib. 
124. 

In  time  of  peace,  a  transfer  of 
property  may  be  made  in  transitu, 
to  a  neutral ;  when  war  intervenes, 
another  rule  is  set  up  by  the 
Courts  of  Admiralty. 

In  a  state  of  war,  existing  or 
imminent,  it  is  held  that  the  pro- 
perty shall  be  deemed  to  continue 
as  it  was  at  the  time  of  shipment 
till  the  actual  delivery ;  this  arises 
out  of  the  state  of  war,  which 
gives  a  belligerent  a  right  to  stop 
the  goods  of  his  enemy.  If  such 
a  rule  did  not  exist,  all  goods 
shipped  in  the  enemy's  country 
would  be  protected  by  transfers 
which  it  would  be  impossible  to 
detect.  It  has  on  that  principle 
been  held  as  a  general  rule,  that 
property  cannot  be  converted  in 
transitu  by  an  enemy.  Vrouw 
Margaretha,  Crigsman,  1  C.  Rob. 
336  ;  see  also,  TheSechs  Oeschuns- 
tern,  4  0.  Rob.  100  ;  The  Jan 
Frederick,  5^C.  Rob.  128  ;  The 
Benedict,  Spinks,  314  ;  The  Caro- 
line, Kraft,  Spinks,  262  ,•  The  Nep- 


tune, Keetley,  Spinks,  281  ;  The 
Rapid,  Hansen,  ib.  80  ;  The  Chris- 
tine, Schwartz,  ib.  82  ;  The  Ernst 
Merck,  Kriiger,  ib.  98  ;  The  Rapida, 
BokeJman,  ib.  172  ;  The  Soghsie, 
Fischer,  ib.  104. 

Upon  the  same  principle,  if,  du- 
ring  or  in  contemplation  of  war, 
property  shipped  by  a  neutral  and 
going  to  be  delivered  in  the  ene- 
my's country,  under  a  contract  to 
become  the  property  of  the  enemy 
immediately  on  its  arrival,  be  taken 
m  transitu,  it  will  be  considered 
as  enemy's  property,  and  the  cap- 
ture being  considered  as  deliveir, 
and  the  captors  by  the  rights  of 
war  standing  in  ttie  place  of  the 
enemy,  they  are  entitled  to  a  con- 
demnation of  goods  passing  under 
such  a  contract,  as  of  enemy's 
property.  The  Sally,  Oriffiths,  3 
C.  Rob.  300,  n.,  302,  n. ;  The  Anna 
Catherina,  Wupper,  4  C.  Rob.  107  ; 
The  Danckebaar  Africaan,  &mt,  I 
C.  Rob.  107. 

And,  as  we  have  before  seen, 
when  a  ship  sails  in  a  particular 
character  she  cannot  change  it  m 
transitu.  The  NegoHe  en  Zeevart, 
cited  1  C.  Rob.  110,  112  ;  The 
Herstelder,  DeKoe,  ib.  116. 

Although  however  a  ship  may 
not  have  reached  her  original  port 
of  destination,  the  transitus  will 
be  held  to  have  ceased  when  she 
has  come  into  the  actual  posses- 
sion of  a  neutral  transferee,  and 
if  she  be  afterwards  captured,  she 
must  be  restored.  See  Sorensen 
V.  The  Queen,  11  Moo.  P.  C.  C. 
141.  There  a  Russian  vessel  was 
sold,  bond  fide  and  absolutely,  by 
an  enemy  to  a  neutral,  when  the 
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war  between  Russia  and  Oreat 
.  Britain  was  imminent  The  vessel 
was  at  the  time  of  the  sale  in  the 
prosecution  of  a  voyage  from  Li- 
bau,  an  enemy's  port,  to  Copen- 
hagen, a  neutral  port,  where  she 
arrived  and  was  taken  possession 
of  by  the  purchaser.  It  was  held 
in  the  Privy  Council  (reversing 
the  sentence  of  the  Admiralty 
Court),  that  the  sale,  though  in 
transitu,  was  valid,  as  the  transittis 
had  ceased  when  the  vessel  had 
come  into  the  possession  of  the 
purchaser,  before  the  seizure. 

It  is  a  moot  question  whether  a 
British  subject  can,  when  war  is 
imminent,  enter  l^ally  into  a  con- 
tract with  a  subject  of  a  state 
likely  to  become  hostile  for  the 
purpose  of  purchasing  his  property 
in  ships.  Per  Dr.  LusMnffton^  1 
Spinks,  268. 

It  is  competent  however  to  neu- 
trals to  purchase  the  property  of 
the  enemy  to  another  country,  if  it 
be  not  in  transiti^  imminente  belloy 
or  even  flagrante  hello ;  and  the 
purchase  is  valid,  whether  the  sub- 
ject of  it  be  lying  in  a  neutral 
port  or  in  an  enemy's  port  (Spinks, 
16  ;  Batten  v.  The  Quern,  11  Moo. 
P.  C.  C.  271  ;  Sarensefi  v.  The 
Queen,  ib.  119),  but  the  transfer 
must  be  band  fide.  The  Johanna 
Emilie,  1  Spinks,  12  ;  The  Johann 
Christoph,  ib.  60-;  The  Rapid,  ib. 
80  ;  The  Ernst,  Merck,  ib.  98. 

Where  a  ship,  asserted  to  have 
been  transferred,  "is  continued 
under  the  former  agency  in  the 
former  habits  of  trade,  all  the 
swearing  in  the  world  will  not 
convmce  the  Court  that  it  is  a 


genuine  transaction."  The  Omni- 
bus, 6  C.  Rob.  71  ;  The  Christine,  1 
Spinks,  82  ;  The  Soglasie,  ib.  104. 
No  lien  claimed  by  a  neutral 
upon  property  captured  from  the 
enemy  will  be  allowed  to  prevail 
in  a  Court  of  Prize.  "  Captors," 
says  Sir  Wm.  Scott,  "  are  supposed 
to  lay  their  hands  on  the  gross 
tangible  property,  on  which  there 
may  be  ma^iy  just  claims  outstand- 
ing between  other  parties,  which 
can  have  no  operation  as  to  them. 
If  such  a  rule  did  not  exist,  it 
would  be  quite  impossible  for  cap- 
tors to  know  upon  what  grounds 
they  were  proceeding  to  make  any 
seizure.  The  fairest  and  most 
credible  documents,  declaring  the 
property  to  belong  to  the  enemy, 
would  only  serve  to  mislead  them, 
if  such  documents  were  liable  to 
be  overruled  by  liens  which  could 
not  in  any  manner  come  to  their 
knowledge.  It  would  be  equally 
impossible  for  the  court  which  has 
to  decide  upon  the  question  of 
property  to  admit  such  considera- 
tions. The  doctrine  of  liens  de- 
pends very  much  on  the  particular 
rules  of  jurisprudence  which  pre- 
vail in  different  countries.  To  de- 
cide judicially  on  such  claims  would 
require  of  the  Court  a  petfect 
knowledge  of  the  law  of  covenant, 
and  the  application  of  that  law  in 
different  countries,  under  all  the  di- 
versities in  which  that  law  exists. 
From  necessity  therefore  the  Court 
would  be  obliged  to  shut  the  door 
against  such  discussions,  and  to  de- 
cide on  the  simple  title  of  property, 
with  scarcely  any  exceptions." 
The  Marianna,  Posadillo,  6  C.  Rob. 
3  p 
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25  ;  see  also,  The  Jos^kiris,  Fish^ 
4  C.  Eob.  25  ;  The  Tobago,  5  ib. 
218  ;  The  Ama,  Nystrom,  Spinks, 
8;  TheIda,8ieen,\h.2Q. 

Recaptures  from  the  Enemy. — 
An  important  question  arises  in 
the  case  of  recaptures  from  the 
enemy,  whether  the  property  in 
the  goods  recaptured  had  already 
passed  to  him  from  the  original 
owner  or  not ;  for  if  the  pro- 
perty has  passed  to  the  enemy,  the 
captors  will  be  absolutely  entitled 
to  it.  If,  on  the  other  hand,  it 
had  not  absolutely  vested  in  him, 
it  would,  according  to  tiiejuepost- 
Uminii,  be  restored  to  the  original 
owner  upon  payment  of  salvage. 

It  appears  from  the  judgment 
of  Sir  WilUam  Scott  in  The  Santa 
Cruz,  that  there  is  no  uniform  law 
of  nations  upon  the  subject. 

According  to  some  nations  the 
rule  of  pemoctation  and  twenty- 
four  hours'  possession  prevails ; 
that  is  to  say,  if  a  vessel  has  been 
captured,  upon  the  captor  retain- 
ing possession  of  it  for  twenty-four 
hours  the  property  is  changed  and 
the  vessel  passes  to  him.  Accord- 
ing to  some  nations  it  is  necessary 
to  bring  the  captured  ship  infra 
prasidia,  that  is  to  say,  to  a  place 
of  security,  whether  that  be  to  a 
port  or  a  fleet  belonging  to  the 
captor's  nation,  in  order  to  vest 
the  property  in  him.  Other  nations, 
and  amongst  those  Great  Britain, 
deem  a  regular  sentence  of  con- 
demnation by  a  competent  court 
necessary  to  change  the  pro- 
perty. 

Where  a  British  ship,  captured 


by  the  enemy,  has  been  sold  to  a 
neutral  after  having  been  con- 
demned by  a  competent  tribunal 
{The  HmricJc  and  Maria,  4  C.  Rob. 
43  ;  The  Comet,  5  C.  Rob.  285 ; 
The  Cornelia,  Edw.  244  ;  The  Pu- 
riesima  Conception,  6  C.  Rob.  45), 
or  where  the  sale  to  a  neutral  has 
taken  place  after  an  irregular  con- 
demnation, and  the  vessel  has  been 
afterwards  legally  condemned  {Ths 
Falcon,  6  C.  Rob.  194),  or  where 
peace  has  intervened  after  the 
transfer  {The  Schoone  Sophie,  6 
C.  Rob.  138),  the  original  British 
owner  cannot,  on  a  recapture^  claim 
possession  of  the  ship ;  and  see 
TheE0lena,4:C.Bjcib.3, 

Where,  however,  a  British  ship 
has  been  recaptured  from  the 
enemy  before  condemnation,  she 
will  be  restored  to  the  former 
owner  on  the  terms  of  his  paying 
salvage. 

The  Prize  Acts  have  been  drawn 
with  the  intention  of  expressing 
the  sense  and  meaning  of  the  law 
of  nations  which  existed  indepen- 
dently of  them.  See  The  Ceylon, 
1  Dods.  116. 

By  the  Prize  Act,  45  Geo.  III. 
c.  72,  6.  7,  it  is  in  effect  enacted 
that  any  vessel  or  goods  therein, 
belonging  to  British  subjects,  and 
taken  by  the  enemy  as  prize,  whioh 
shall  be  retaken,  shall  be  restored 
to  the  former  owners,  upon  pay- 
ment of  a  salvage  of  one-eighth 
part  of  the  value  thereof,  if  retake 
by  his  Majesty's  ships,  and  if  re- 
taken by  any  privateer,  or  other 
ship  or  vessel  under  his  Majesty's 
protection,  of  one-sixth  part  of 
such  value.    And  if  the  same  8hall 
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have  been  retaken  by  the  joint 
operation  of  his  Majesty's  ships 
and  privateers,  then  the  proper 
coart  shall  order  such  salvage  as 
shall  be  deemed  fit  and  reasonable. 
But  if  the  vessel  so  retaken  shall 
appear  to  have  been  set  forth  by  the 
enemy  as  a  ship  of  war,  then  the 
same  shall  not  be  restored  to  the 
former  owners,  but  shall  be  ad- 
judged lawful  prize  for  the  benefit 
of  the  captors. 

The  Prize  Act  of  Russia,  1854, 
17  &  18  Vict.  c.  18,  is  somewhat 
similar  in  its  terms,  omitting,  how- 
ever, all  reference  to  privateers, 
who  were  not  allowed  to  be  em- 
ployed during  the  Russian  war. 
It  jenacts  that  '*any  ship,  vessel, 
goods,  or  merchandise,  belonging 
to  any  of  her  Majesty's  subjects 
captured  by  any  of  her  Majesty's 
enemies,  and  afterwards  recaptured 
from  the  enemy  by  any  of  her 
Majesty's  ships  or  vessels  of  war, 
shall  be  adjudged  by  the  decree  of 
the  Court  of  Admiralty  to  be  re- 
stored to  the  owner  or  proprietor 
thereof  upon  payment  for  and  in 
lieu  of  salvage  of  one-eighth  part 
of  the  true  value  of  the  said  ship, 
vessel,  goods,  or  merchandise  re- 
spectively, and  such  salvage  of 
one-eighth  shall  be  divided  and 
distributed  in  such  manner  and  pro- 
portion as  is  hereinbefore  directed 
in  cases  of  prize  ;  provided  never- 
theless that  if  any  such  ship  or 
vessel  captured  and  recaptured  as 
aforesaid,  shall  ^  have  been  by  her 
Majesty's  enemies  set  forth  or  used 
as  a  ship  or  vessel  of  war,  it  shall 
not  be  restored  to  the  former  owner 
or  proprietor  thereof,  but  shall  be 


adjudged  lawftd  prize  for  the  be- 
nefit of  the  captors:"  s,  9.  And 
ships  of  her  Majesty's  subjects  re- 
captured before  being  carried  into 
an  enemy's  port  may  be  allowed  to 
prosecute  their  voyage :  s.  10.  • 

This  Act  is  repealed  by  27  &  28 
Vict.  c.  23,  and  27  &  28  Vict.  c. 
25  (An  Act  for  Regulating  Naval 
Prize  of  War),  was  passed  for  the 
purpose  of  enacting  permanenUy, 
with  amendments,  such  provisions 
concerning  naval  prize,  and  matters 
connected  therewith,  as  had  there- 
tofore been  usually  passed  at  the 
beginning  of  a  war.  See  also  27  & 
28  Vict.  c.  24,  «  The  Naval  Agency 
and  Distribution  Act,  1864." 

As  to  what  constitutes  a  setting 
forth  by  the  enemy  of  a  captured 
vessel  as  a  ship  of  war,  see  The 
Ceylon,  1  Dods.  105 ;  The  Oeorgi- 
ana,  1  Dods.  897,  401;  VActif 
Edw.  185 ;  The  Nostra  Signora  del 
Eoaarw,  S  0.  Rob.  10 ;  The  Hora- 
tio, 6  0.  Rob.  320. 

The  point  sometimes  arises  as  to 
what  amounts  to  such  a  capture  by 
the  enemy  as  would  found  a  case 
of  recapture.  It  is  by  no  means 
necessary  that  the  possession  of  the 
enemy  should  be  long  maintained. 
The  question  will  be  whether  it 
was  an  effectual  possession,  not 
whether  it  was  a  complete  and 
firm  possession,  which  for  some 
purposes  is  in  contemplation  of 
law,  not  held  to  be  effected  till 
the  prize  is  carried  infra  prcesidia. 
The  rule  of  infra  prcesidiOj  how- 
ever, is  certainly  not  to  be  applied 
to  questions  of  this  kind,  as  the 
clause  of  the  Prize  Act  alludes  to 
cases  of  salvage  in  which  no  such 
3  p  2 
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complete  possession  is  supposed, 
since  it  speaks  of  vessels  being  re- 
captured and  permitted  to  continue 
on  their  original  voyage.  5  C.  Bob. 
320. 

If  a  vessel  under  convoy  has 
been  taken  by  the  enemy,  it  is  not 
necessary  that  she  should  have  been 
out  of  sight  in  order  to  found  a 
case  of  recapture  ;  it  will  be  suffi- 
ci^t,  if  there  has  been  that  com- 
plete and  absolute  possession  which 
supersedes  the  authority  of  the 
convoying  ship,  and  on  recapture 
by  the  convoying  ship,  the  re- 
captors  will  be  entitled  to  salvage, 
See  The  Wight,  5  C.  Rob.  315, 
321. 

Indeed,  a  vessel  may,  under  the 
general  maritime  law,  be  consider- 
ed as  captured,  if  it  were  in  the 
power,  although  it  may  never  have 
been  in  the  actual  possession,  of 
the  enemy.  See  The  Edward  and 
Mary,  3  C.  Rob.  305 :  there  a 
British  merchantman,  which  had 
separated  from  convoy  during  a 
storm,  had  been  brought  to  by  a 
French  lugger,  which  came  up  and 
told  the  master  to  stay  by  her  till 
the  storm  moderated,  when  they 
would  send  a  boat  on  board.  The 
lugger  continued  alongside,  some- 
times ahead,  and  sometimes  astern, 
and  sometimes  to  windward  for 
three  or  four  hours.  A  British 
frigate,  "The  Arethusa,"  coming 
in  sight,  chased  the  lugger  and  cap- 
tured her,  during  which  time  the 
merchantman  escaped.  It  was  held 
by  Sir  William  Scott,  that  the  re- 
captor  was  entitled  to  salvage  under 
the  general  maritime  law,  although 
the  vessel  never  came  into  the  pos- 


session of  the  recaptor  so  as  to 
bring  the  case  within  the  terms  of 
the  Act  of  Parliament.  "  There 
have,"  said  the  learned  judge, 
"been  many  cases  of  capture  where 
no  man  has  been  put  on  board,  as 
in  ships  driven  on  shore  or  into 
port.  I  remember  particularly  a 
famous  case  of  a  small  British  ves- 
sel armed  with  two  swivels,  whicli 
took  a  French  privateer  row-boat 
from  Dunkirk  that  had  attacked 
her ;  the  British  vessel  having  only 
three  men  on  board,  and  no  arms 
but  swivels,  was  afraid  to  board 
the  row-boat,  which  was  full  of 
men  armed  with  muskets  and  cut- 
lasses ;  but  by  the  terror  of  her 
swivels  she  compelled  thdr  sub- 
mission, and  obliged  them  to  go 
into  the  port  of  Ostend,  then  the 
port  of  an  ally,  she  following  them 
all  the  way  at  a  proper  distance. 
The  only  question  will  be,  whether 
it  is  a  case  of  salvage  under  the 
Act  of  Parliament,  on  the  ground 
that  the  vessel  never  came  into 
the  actual  and  bodily  possession  of 
the  recaptor.  I  rather  incline  to 
think  it  is  not  The  terms  of  the 
Act  of  Parliament,  *  if  at  any  time 
afterwards  surprised  and  retaken 
by  any  of  his  Majesty's  ships  of 
war,'  etc,  seem  to  point  to  a  case 
attended  with  the  circumstance  of 
an  actual  possession  taken.  But  if 
it  is  not  a  case  of  recapture  under 
the  Act,  it  is  however  still  a  case 
of  salvage  under  the  general  mari- 
time law,  and  I  shall  give  the  same 
reward  as  if  it  had  been  under  the 
Act  of  Parliament."  See  also  7%# 
Fensamento  Feliz,  Edw.  115  ;  The 
Resolution,  6  C.  Rob.  13. 
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But  saWage  will  not  be  granted 
where  the  recaptor  does  not  rescue 
property  akeady  in  the  power  of 
the  enemy;  it  will  not  be  sufficient 
to  found  the  claim  that  he  proba- 
bly prevents  it  from  getting  into 
the  enemy's  hands.  Thus  in  Ths 
Franklin,  4  C.  Rob.  147,  salvage 
was  refused  for  preventing  a  British 
ship  from  going  into  an  enemy's 
port,  when,  after  having  met  with 
bad  weather,  she  had  sprung  aleak, 
and  intended  going  into  an  enemy's 
port  for  the  preservation  of  the 
lives  of  the  crew.  "  I  know  of  no 
case,"  said  Sir  Willmm  Scott,  "  in 
which  military  salvage  has  been 
given  where  the  property  rescued 
was  not  in  the  possession  of  the 
enemy,  or  so  nearly  as  to  be  en- 
tirely and  inevitably  under  his 
grasp.  There  has  been  no  case  of 
salvage,  where  the  possession  if  not 
absolute  was  not  almost  indefeasi- 
ble, as  when  the  ship  had  struck 
and  was  so  near  as  to  be  virtually 
in  the  hands  and  gripe  of  the  ene- 
my. In  such  cases,  the  same  ha- 
zard is  incurred  by  the  salvor,  and 
the  same  reason  exists  to  hold  out 
a  stimulus  to  recaptors.  But  in 
this  case  there  waa  no  enemy  to  en- 
counter, the  danger  to  the  parties 
was  contingent  only,  and  though 
probable  to  occur,  had  not  actuaDy 
occurred.  The  case  which  has  been 
cited  in  argument,  does  not  in  point 
of  authority  apply.  It  was  the  case 
of  a  Spanish  ship  {Navarro,  liords, 
18th  July,  1795)  coming  from  New 
Orleans,  ignorant  of  hostilities 
which  had  lately  commenced,  and 
gQing  into  the  port  of  Bordeaux, 
where  she  would  undoubtedly  have 


been  confiscated.  A  claim  of  sal- 
vage was  set  up  on  the  part  of  a 
British  cruiser ;  but  the  Court  said. 
No,  the  danger  was  something  dis- 
tant and  eventual ;  you  had  no 
conflict  to  sustain  ;  as  well  might 
you  demand  salvage  for  giving  the 
first  information  of  a  war.  On  the 
same  principle,  a  British  man  of 
war,  on  the  breaking  out  of  hosti- 
lities, might  seize  a  whole  fleet 
going,  ignorant  of  the  war,  into  an 
enemy's  port,  and  set  up  a  claim 
of  salvage  against  them." 

A  vessel  liberated  by  the  enemy 
on  bail,  by  a  deposit  of  money, 
although  not  altogether  out  of  his 
power,  will  not  found  a  case  for 
salvage  on  a  recapture  ;  for  al- 
though it  may  be  said  that  the 
ship  might  be  seized  again,  that  is 
not  enough,  the  Court  will  not 
grant  salvage  on  prospective  and 
ideal  danger,  and  the  reseizure  of 
a  ship  after  the  value  has  been  de- 
posited in  a  Court  of  Prize,  is  so 
unheard-of  and  improbable  an 
event  as  not  to  be  presumed ;  for 
from  the  moment  the  bail  is  ac- 
cepted the  ship  is  sacred  to  the 
government  by  which  she  has  been 
liberated.  The  Bobert  Hale,  Edw. 
265,  266,  267. 

The  right  of  recaptors  to  salvage 
is  extinguished  by  a  subsequent 
capture  and  sentence  of  condemna- 
tion, carried  into  execution,  be- 
cause it  works  a  conversion  of  the 
property,  and  consequently  a  de- 
feasance of  the  right  of  the  salvors 
(1  Dods.  199);  but  where  the  sen- 
tence of  the  Prize  Court  is  over- 
ruled by  an  order  of  release  from 
the  sovereign  power  of  the  state. 
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the  legal  fiction  of  conyersion  can- 
not be  resorted  to,  and  the  right  of 
the  recaptors  to  salyage  will  not  be 
defeated.  Ths  Gharloite  Caroline, 
1  Dods.  192. 

The  seiznre  and  condemnation, 
in  time  of  peace,  of  a  British  yessel 
for  a  yiolation  of  the  reyenne  laws 
of  another  country,  will  have  the 
efiect  of  working  an  entire  defea- 
sance of  the  British  title,  and  upon 
war  afterwards  breaking  ont  be- 
tween the  two  countries,  the  ship 
will  be  condemned  to  the  captor  as 
property  of  the  enemy,  taken  in 
the  ordinary  course  of  prize.  Ths 
Jeune  Voyageur,  5  C.  B,ob.  1. 

If  an  enemy  after  capture  should 
make  a  donation  of  a  yessel  to  the 
original  owner,  the  yessel  would  be 
condemned  as  a  droit  or  perquisite 
of  Admiralty,  and  the  original  pro- 
prietor would  acquire  no  interest 
but  as  salyor,  or  jfrom  the  subse- 
quent liberality  of  the  Crown.  This 
is  laid  down  in  the  principal  case 
of  The  Santa  Gruz,  ante,  p.  908. 

With  regard  to  the  property  of 
allies  recaptured  from  the  enemy. 
Sir  TTm.  Scoti  lays  down  the  law 
in  the  jH^incipal  case  of  The  Santa 
Cruz2i&  follows, "  That  the  maritime 
law  of  England,  haying  adopted  a 
most  liberal  rule  of  restitution  on 
salvage  with  respect  to  the  recap- 
tured  property  of  its  own  subjects, 
gives  the  benefit  of  that  rule  to  its 
allies,  till  it  appears  that  they  act 
towards  British  property  on  a  less 
liberal  principle  :  in  such  a  case  it 
adopts  their  rule,  and  treats  them 
according  to  their  own  measure  of 
justice.  This  was  recognised  to  be 
the  law  of  England  in  the  case  of 


The  San  lagOy  a  case  which  was 
not  decided  on  special  circum- 
stances nor  on  novel  principles, 
but  on  principles  of  established  use 
and  authority  in  the  jurisprudence 
of  this  country.  In  the  discussion 
of  that  case,  much  attention  was 
paid  to  an  opinion  found  amongst 
the  manuscript  collections  of  a  very 
experienced  practitioner  in  tiie 
profession  (Sir  E.  Simpsm),  which 
records  the  practice  and  the  rule 
as  it  was  understood  to  prevail  in 
his  time.  *  The  rule  is  that  England 
restores  on  salvage  to  its  allies; 
but  if  instances  can  be  given  of 
British  property  retaken  bj  them, 
and  condemned  as  prize^  Uie  Court 
of  Admiralty  will  determine  their 
cases  according  to  their  o^n  rule,' 
This  principleof  reciprocity  is  by  no 
means  peculiar  to  cases  of  recap- 
ture ;  it  is  found  also  to  operate  in 
other  cases  of  maritime  law :  at  the 
breaking  out  of  a  war  it  is  the  con- 
stant practice  of  this  country  to 
condemn  property  seized  before  the 
war,  if  the  enemy  condemns,  and 
to  restore  if  the  enemy  restores." 
See  (mie,  p.  918. 

This  rule  is  very  well  illustrated 
in  the  principal  case  of  The  Santa 
Oruz,  where  it  will  be  observed 
that  the  Portuguese  ships  recap- 
tured before  May,  1797,  wrae  con- 
demned, because  British  ships  had 
previous  to  that  date  on  recapture 
been  confiscated  by  the  Portu- 
guese ;  but  as  Portugal  had  by  an 
ordinance  of  May,  1797,  directed 
the  ships  of  allies  recaptured  from 
the  enemy  to  be  restored  on  sal- 
vage, the  Portuguese  vessels  re- 
captured aft;er  that  date  were  upon 
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the  principle  of  reciprocity  also 
restored  upon  salvage.  See  The 
San  FrcmciscOy  Edw.  279,  as  to  the 
treaty  upon  this  subject  between 
England  and  Spain. 

Neutral  property  recaptured  is 
not  siribject  to  salvage  by  the 
general  rule  of  law  on  this  subject^ 
founded  on  a  supposition  that  jus- 
tice would  have  been  done  if  the 
vessel  had  been  carried  into  the 
port  of  the  enemy ;  and  that  if  any 
injury  had  been  sustained  by  the 
act  of  capture,  it  would  have  been 
redressed  by  the  tribunal  of  the 
country,  to  whose  cognizance  the 
case  would  regularly  have  been 
submitted.  The  ffuniress,  6  C. 
Bob.  JL04,  108. 

In  such  cases  the  recaptured 
neutral  property  is  restored  with- 
out salvage,  upon  the  presumption 
that  no  peril  has  been  incurred, 
but  that  on  being  carried  into  the 
courts  of  the  original  captor,  they 
would  have  been  restored.  This  is 
a  presumption  which 'is  to  be  en- 
tertained in  favour  of  every  state, 
which  has  not  sullied  its  character 
by  a  gross  violation  of  the  law.  of 
nations. 

But  the  contrary  presumption 
takes  place  if  states  hold  out  de- 
crees of  condemnation,  however 
unjust,  and  decrees  on  which  the 
tribunals  of  the  country  are  en- 
joined to  act^  and  of  which  there 
is  every  reason  to  suppose  that 
they  will  be  carried  into  execution. 
The  reasoning  on  which  the  general 
rule  had  beai  founded  is  then  done 
away;  the  peril  is  obvious,  and 
the  case  becomes  simply  that  of 
meritorious  rescue  from  the  danger 


of  condemnation.  Of  this  nature 
was  the  decree  of  the  French 
government,  which  was  issued  on 
the  21st  November,  1806,  accord- 
ing to  which  neutrals  trading  with 
Great  Britain  were  liable  to  con- 
demnation, and  in  such  cases  of 
recapture  from  the  French  property 
was  restored  only  on  payment  of 
salvage.  The  /Sansom,  6  C.  Bob, 
410, 413;  see  also  TheWar  Oif^hm^ 
2  0.  Bob.  299;  The  Eleonora 
Gathmna,  4  C.  Bob.  156;  The 
Ca/rloUa,  5  C.  Bob.  59 ;  The  Acieon, 
Edw.  254. 

Where  moreover  the  enemy 
might  on  just  and  sound  principles 
condemn  neutral  property,  as,  for 
instance,  for  breach  of  blockade, 
for  being  contraband  of  war,  or  on 
account  of  resistMice  to  the  right 
of  visitation  and  search,  it  is  clear 
that  upon  a  recapture  of  such  pro- 
perty the  captors  on  restoring  it 
would  be  entitled  to  salvage.  Upon 
the  same  principle  salvage  was 
decreed  on  the  recapture  of  neutral 
goods  previously  taken  by  the 
enemy  on  board  a  British  armed 
ship.  The  Fanny,  1  Dods.  443 ; 
and  see  The  EUele,  5  0.  Bob.  176. 

Who  are  authorised  io  make 
Prize."] — ^Although  the  declaration 
of  war  places  all  the  subjects  of 
the  belligerent  powers  in  a  state  of 
hostility  to  eacb  other,  the  usage 
of  nations  only  legalizes  such  acts 
of  hostilities  aa  may  be  committed 
by  persons  duly  commissioned  by 
the  sovereign  authority.  In  mari- 
time warfare,  ships  of  the  na?y 
«re  duly  authorised  to  make  i^ize ; 
moreover  letters  of  marque  may 
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according  to  the  usage  of  nations 
be  granted  to  private  armed  vessels, 
nsnallj  termed  privateers.  The  use 
however  of  privateers  has  been  dis- 
approved of  by  many  nations,  and 
in  the  last  war  between  England, 
France,  and  Sardinia  on  the  one 
side,  and  Russia  on  the  other,  no 
letters  of  marque  were  issued  by 
any  of  the  belligerents.  The  Queen 
of  Eigland,  in  the  declaration  of 
war,  declaring  "  that  being  anxious 
as  much  as  possible  to  lessen  the 
evils  of  war,  and  to  restrict  its  ope- 
rations to  the  regularly  organised 
forces  of  the  country,  it  was  not 
her  present  intention  to  issue 
letters  of  marque  for  the  commis- 
sioning of  privateers."  Most  of 
the  neutral  powers  of  Europe 
strictly  prohibited  their  subjects 
fh)m  any  participation  in  the  war 
by  accepting  of  letters  of  marque. 
And  it  appears  to  be  contrary  to 
the  law  of  the  United  States,  for 
any  citizens  or  residents  therein  to 
equip  privateers  for  the  purpose 
of  taking  part  in  a  foreign  war. 
Wheaton,  Intern.  Law,  484,  4^5, 
n.,  6th  ed. 

It  is  perfectly  legal  however  for 
any  of  her  Majesty's  subjects, 
although  they  may  not  have  a  com- 
mission, to  seize  an  enemy's  ship ; 
but  it  does  not  become  the  pro- 
perty of  the  captor,  but  of  the 
Crown  as  a  droit  of  Admiralty. 
There  are  many  instances  in  which 
a  capture  has  been  made  in  port 
by  non-commissioned  captors,  and 
the  usual  form  has  been  for  the 
proceedings  to  be  conducted  under 
the  authority  of  the  Proctor  for  the 
Admiralty,  and  condemnation  has 


passed  to  her  Majesty  in  her  office 
of  Admiralty.  The  Johanna  EnUHe^ 
1  Spinks,  14. 

As  to  the  Mode  of  determining 
whether  a  Prize  be  good  or  not] — 
"  By  the  maritime  law  of  fbdons, 
universally  and  immemorially 
received,  there  is  an  established 
method  of  determination,  whether 
the  capture  be,  or  be  not  lawful 
prize. 

"  Before  the  ship  or  goods  can 
be  disposed  of  by  the  captor,  there 
must  be  a  regular  judicial  proceed- 
ing wherein  both  parties  may  be 
heard,  and  condemnation  thereupon 
as  prize  in  a  Court  of  Admiralty, 
judging  by  the  law  of  nations  and 
treaties. 

"  The  proper  and  regular  court 
for  these  condemnations  is  the 
court  of  that  state  to  whom  the 
captor  belongs. 

"  The  evidence  to  acquit  or  con- 
demn, with  or  without  costs  or 
damages,  must,  in  the  first  instance, 
come  merely  from  the  ship  taken, 
viz.  the  papers  on  board  and  the 
examination  on  oath  of  the  master 
and  other  principal  officers;  for 
which  purpose  there  are  offico^  of 
Admiralty  in  all  the  considerable 
seaports  of  eveiy  maritime  power 
at  war,  to  examine  the  captains 
and  other  principal  officers  of  eyeiy 
ship  brought  in  as  prize,  upon 
general  and  impiotial  interroga- 
tories. If  there  do  not  appear 
from  thence  ground  to  condemn, 
as  ensmfs  property  or  coniauband, 
goods  going  to  the  enemy,  there 
must  be  an  acquittal ;  unless  from 
the  aforesaid  evidence  the  property 
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shall  appear  so  doabtfal  that  it  is 
reasonable  to  go  into  the  further 
pBoof  thereof. 

"A  claim  of  ships  or  goods  must 
be  supported  by  the  oath  of  some- 
body, at  least  as  to  belief. 

"The  law  of  nations  requires 
good  faith;  therefore  every  ship 
must  be  provided  with  complete 
and  genuine  papers,  and  the  master 
at  least  should  be  privy  to  the 
truth  of  the  transaction. 

"  To  enforce  these  rules,  if  there 
be  false  or  colourable  papers,  if 
any  papers  be  thrown  overboard, 
if  the  master  and  officers  examined 
in  prceparatorio  grossly  prevaricate, 
if  proper  ship's  papers  are  not  on 
board,  or  if  the  master  and  crew 
cannot  say  whether  the  ship  or 
cargo  be  the  property  of  a  friend 
or  enemy,  the  law  of  nations 
allows,  according  to  the  different 
degrees  of  misbehaviour  or  sus- 
picion arising  from  the  fault  of  the 
ship  taken  and  other  circumstances 
of  the  case,  costs  to  be  paid,  or 
not  to  be  received,  by  the  claimant 
in  case  of  acquittal  and  restitution. 
On  the  other  hand,  if  a  seizure  is 
made  without  probable  cause,  the 
captor  is  adjudged  to  pay  costs 
and  damages ;  for  which  purpose 
all  privateers  are  obliged  to  give 
security  for  their  good  behaviour  ; 
and  this  is  referred  to  and  expressly 
stipulated  by  many  treaties. 

"  Though  from  the  ship's  papers, 
and  the  preparatory  examinations, 
the  property  do  not  sufficiently  ap- 
pear to  be  neutral,  the  claimant  is 
often  indulged  with  time  to  send 
over  affidavits  to  supply  that  de- 
fect ;  if  he  will  not  show  the  pro- 


perty by  sufficient  affidavits  to  be 
neutral,  it  is  presumed  to  befong 
to  the  enemy.  Where  the  property 
appears  from  evidence  not  on  board 
the  ship,  the  captor  is  justified  in 
bringing  her  in,  and  excused  pay- 
ing costs,  because  he  is  not  in 
fault ;  or,  according  to  the  circum- 
stances of  the  case,  may  be  justly 
entitled  to  receive  his  costs. 

"  If  the  sentence  qf  the  Court  of 
Admiralty  is  thought  to  be  errone- 
ous, there  is  in  every  maritime 
country  a  Superior  Court  of  Re- 
view, consisting  of  the  most  con- 
siderable persons,  to  which  the 
parties  who  thiuk  themselves  ag- 
grieved may  appeal ;  and  this  Su- 
perior Court  judges  by  the  same 
rule  which  governs  the  Court  of 
Admiralty,  viz.  the  law  of  nations 
and  the  treaties  subsisting  with 
that  neutral  power  whose  subject 
is  a  party  before  them. 

"  If  no  appeal  is  offered,  it  is  an 
acknowledgment  of  the  justice  of 
the  sentence  by  the  parties  them- 
selves, and  conclusive."  Answer 
to  the  Prussian  Memorial  con- 
cerning Neutral  Ships,  Harg.  Coll. 
Jur.  134,  and  see  27  &  28  Vict, 
c.  25  ;  and  Schacht  v.  Oitery  9  Moo. 
P.  C.  C.  156,  157,  158. 

As  to  the  general  duties  of 
officers  of  her  Majesty's  navy  in 
time  of  war,  see  a  Manual  of 
Naval  Prize  Law,  by  Godfrey 
Lushington. 

The  general  rule  is  that  a  prize 
shall  be  brought  into  a  port  be- 
longing to  the  captor's  country,  or 
to  an  ally,  but  under  peculiar  cir- 
cumstances the  Court  of  Admiralty 
will  condemn  a  prize  which  has 
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been  taken  into  and  is  in  a  nentral 
poif  and  allow  it  to  be  sold  there. 
The  FoOsa,  Spinks,  57  ;  and  see 
The  Henrick  and  Maria,  4  C.  Sob. 
43. 

In  the  case  of  The  Trent,  the 
English  goTemment  rightly  de- 
manded   direct    and    immediate 


redress,  because  the  American  offi- 
cer by  his  conduct — ^in  not  taking 
in  the  vessel  for  adjudication — 
had  withdrawn  the  question  from 
the  possibility  of  the  proper  l^al 
adjudication.  Historicus  on  Inter- 
national Law,  Additional  Letters, 
p.  5. 
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ABANDONMENT, 

History  of,  in  Roux  v.  Salvador^  167. 

Doctrine  of,  upon  what  founded,  ib.     See  Total  Loss. 

What  is  necessary  to  constitute,  181. 

Not  necessary  in  case  of  absolute  total  loss,  ib. 

Insured  entitled  "  to  salrage-loss  without  notice  of  abandonment,"  ib. 

In  a  proper  case,  on  receiving  intelligence  of  loss,  assured  may  treat  it 
as  total  or  average,  ib. 

If  treated  as  total,  notice  of,  must  be  given  within  a  reasonable  time,  ib. 

What  is  a  reasonable  time,  depends  upon  circumstances  of  each  case,  ih. 

Assured,  on  receiving  certain  intelligence  of  disaster,  should  give  notice 
of,  without  waiting  for  rosulfc,  ib. 

As  on  ship's  capture,  ib. 

Or  detention  in  a  foreign  port,  ib. 

But  he  may  wait  until  he  has  received  certain  and  accurate  intelligence,  ib. 

And  has  acquired  a  full  knowledge  of  the  damage  done  to  the  thing  in- 
sured, 182,  183. 

Will  not  be  allowed  to  give  notice  of,  after  lying  by  and  treating  loss 
as  average,  183. 

Or  if  he  prejudices  the  interests  of  the  underwriters  in  recovering  the 
proceeds  of  the  insured  property,  184. 

Cannot  be  partial,  ib. 

Must  be  absolute  and  unconditional,  ib. 

Person  not  having  unconditional  right  to  possession  of  goods  cannot 
make,  ib. 

Oenerally  made  in  writing,  ib. 

May  be  by  parol,  ib. 

Must  be  express  and  unequivocal,  ih. 

Must  be  given  by  assured,  185. 

Or  by  person  having  authority  from  him,  ib. 

Underwriters,  by  conduct,  may  acquiesce  in  informal  notice  of,  ib. 

Notice  oi^  when  accepted,  irrevocable,  ib. 

Though  things  insured  be  restored  before  action  brought,  ib. 

And  title  of  underwriters  has  relation  back  to  time  of  alleged  loss,  ib. 

Acceptance  of  notice  of,  may  be  in  writing,  ib. 
Or  verbal,  ib. 
It  must  be  distinct  and  unequivocal,  ib. 
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ABANDONMENT— coneinued. 

If  uoderwriten  wish  to  dispute  notice  of,  they  most  do  so  within  a 
reasonable  time,  185. 

Or  they  may  be  held  bound  by  acquiescence,  ib, 

before  acceptance  may  be  revoked  by  acts  of  assured,  ib. 
Or  waived,  ib. 

Acts  of  master  as  agent  of  both  parties  will  not  have  that  effect,  ib. 

Nor  will  acts  of  insured,  unless  they  clearly  amount  to  acts  of  owner- 
ship, ib. 

EffecU  of,  ib, 

operates  as  an  assignment  to  the  insurers,  186. 

Except  in  the  case  of  a  ship  where  in  consequence  of  the  Registry  Acts 
it  amounts  merely  to  an  agreement  to  assign,  ib. 

Thing  translferred  by,  to  underwriters,  is  termed  '*  Salvage"  ib. 

Losses  that  give  rise  to  right  of,  are  termed,  what,  ib. 

Incidents  to  things  abandoned  pass  with  it,  ib. 

As  claim  on  account  of  damage  from  collision,  ib. 

Proceeds  of  reprisals,  U>. 

Freight  earned  by  ship  instead  of  freight  insured,  ib. 

Freight  pending  at  the  time  of  casualty  will  belong  to  underwriters  on 
ship,  ib. 

Or  freight  earned  after  abandonment,  ib. 

Where  owners  of  ship  and  cargo  are  distinct,  underwriters  on  ship  be< 
come  entitled  to  freight  pending  at,  and  earned  after,  casualty,  187. 

And  shipowner  cannot  recover  it  from  underwriter  on  freight,  187,  188. 

Where  same  person  is  owner  of  ship  and  cai^o,  freight  will  not,  upon, 
pass  to  underwriters  on  ship,  188,  189,  190. 

Nor  does  freight  earned  on  trans-shipment  of  cai^,  190. 

As  to  deductions  made  from  freight  before  proceeds  paid  to  under- 
writers, ib.     See  Total  Loss. 
ABSOLUTE  TOTAL  LOSS.     See  Total  Loss. 

ACCOUNTS 

Between  partners  taVen  by  Courts  of  Equity,  365. 
Whether  it  is  essential  that  dissolution  of  partnership  should  be  sought, 
ib.     See  Pabtnbbship. 
ACKNOWLEDGMENT, 

Partner  can  bind  firm  by,  300.     See  Partner — Partnership. 
ADJUSTMENT  OF  AVERAGE. 

Underwriters'  liability  to  make  good  loss,  depends  upon  principle  of 

indemnity,  211. 
Standard  of  value  in  the  case  of  a  valued  policy,  ib, 

an  open  policy,  ib. 
Example  in  the  case  of  a  valued  policy  where  there  is  a  total  loss,  ib. 
Assured  not  required  to  prove  value  of  thing  assured,  211,  212. 
Except  in  case  of  fraudulent  overvaluation,  ib. 

Immaterial  that  thing  insured  is  reduced  in  value  at  time  of  loss,  212. 
Example  in  case  of  total  loss,  where  there  has  been  no  valuation,  ib. 
Where  loss  is  partial,  in  the  case  of  an  open  policy  the  prime  cost  is 
standard  for  ascertaining  liability,  ib. 

In  the  case  of  a  valued  policy  the  sum  fixed,  ib. 
Proportion  of  loss,  how  calculated,  ib. 
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ADJUSTMENT  OF  AYl^RAQE—contmued. 

Bole  for  asoeiiaiDing  Bum  to  be  paid  by  the  iusarers,  21 2. 

Rale  equally  applicable,  whether  goods  come  to  a  rising  or  a  falling 
market,  ih. 

Lord  Mansfield*$  illustration  of  the  rule,  ib. 

Lord  ElUnJborougWs  observations  upon  it,  213. 

To  what  amount  insurer  should  insure  in  order  to  keep  within  principle 
of  indemnity,  ib. 

In  calculating  a  partial  loss  on  a  x)olicy,  the  difference  between  the  re- 
spective gross  proceeds  of  the  sale  of  sound  and  damaged  goods 
should  be  taken,  %b. 

And  not  the  net  proceeds,  ib. 

Where,  on  trial,  amount  of  loss  is  left  to  be  ascertained  by  an  arbi- 
trator, 214. 

In  case  of  valued  policy,  liability  of  underwriters  whore  part  only  of 
cargo  is  on  board,  ib. 

In  the  adjustment  of  particular  average  on  a  continuing  policy,  ib. 

In  the  case  of  a  ship  in  valued  policies,  the  sum  fixed,  except  in  cases 
of  fraud,  is  the  standard  for  the  adjustment  of  particular  average,  ib. 

In  open  policies,  the  value  of  ship  at  the  commencement  of  risk,  216. 

Mode  of  adjusting  particular  average  on  ship,  ib, 

Kule  as  to  the  deduction  of  one-third  of  the  expenses  of  repairs  of 
ship,  ib. 

Not  applicable  on  first  voyage,  i6. 

As  to  what  will  be  considered  a  first  voyage,  ih. 

Rule  of  the  Marine  Insurance  Company,  ib. 

Preference  of  Lord  Ahinger  for  the  ieist  rule,  ib. 

No  deduction  of  one-third  where  the  owner  oould  not  regain  ship 
through  default  of  underwriters,  ib, 

Secus  where  ship  was  not  regained  through  owner's  default,  ib. 

Deduction  of  thLrds  in  respect  of  other  parts  of  the  ship's  furniture,  216. 

Expenses  for  repairs  may  be  recovered  in  addition  to  total  loss,  when,  ib. 

But  not  for  an  average  loss  where  no  expenses  have  been  incurred  in 
addition  to  a  total  loss,  ib, 

Secus  if  average  loss  has  been  followed  by  an  improper  sale  of  ship,  217. 

Adjustment  of  partial  loss  on  freight,  ib. 

Where  part  only  of  the  cargo  is  on  board  or  contracted  for  in  a  valued 
policy  at  the  time  of  loss,  ib. 

In  open  policy  on  freight  loss  is  adjusted  on  the  gross  and  not  on  the 
net  amount  of  the  freight,  218. 

Where  part  only  of  the  cargo  is  on  board  or  contracted  for  in  case  of 
open  policy  at  time  of  loss,  ib. 

Valuation  in  policy  conclusive  only  between  the  assured  and  under- 
writers, ib. 

And  without  taking  into  consideration  what  has  been  transacted  be- 
tween assured  and  third  persons,  ib. 

Insurer  effecting  two  policies  valued  differently  not  limited  by  lowest 
valuation,  ib. 

But  having  received  part  of  sum  assured  under  some  policies  can  only 
recover  difference  under  others,  ib. 

Insurer  effecting  two  insurances  declaring  the  same  value  in  each,  bound 
by  it,  219. 
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Where  anored  luu  an  inieiest  in  cargo  on  a  Talned  p(dicy^  onnecessaiy 
for  him  to  prove  the  amoont,  219. 

Odqi  lies  on  nnderiniter  of  shewing  policy  to  be  a  valned  one^  ib. 
ADMISSION, 

Partner  can  bind  firm  by,  300.     See  Pajltnek^Paktnbbship. 

ADMISSION  OF  PARTNER 

In  prooeedinga  in  law  or  equity,  how  Cur  binding  on  firm,  305. 
Su  Partner. 

AGENT. 

Partner  agent  for  firm,  292.     See  Pajltnxr — ^Partnership. 

ALIEN 

Friend  may  enter  into  partnership,  337. 

But  not  an  alien  enemy,  ib. 

Or  a  person  domiciled  in  an  alien  enemy's  country,  ib.     See  Partnkr- 

SHIP. 

Friend  protected  in  the  enjoyment  of  trade  marks,  580.     See  Tradi 
Marks. 
APPORTIONMENT 

Of  premiam  on  maritime  insurance,  when  made,  228.     See  Pbrmujil 

APPROPRIATION 

Of  goods  in   performance   of  contract   of   sale,  614.     See  Sale  op 
Chattels. 

APPROPRIATION  OF  PAYMENTS. 
Explanation  of  the  term,  17.* 
Questions  as  to,  arise  at  law  and  in  equity,  18. 
Court  of  Equity  will  not  determine  purely  legal  question  as  to,  ib. 
L  Rule.     Debtor  in  the  first  instance  has  power  to  make,  t6. 
At  the  time  of  making  a  payment,  ib. 
By  declaring  his  wish  in  express  terms,  ib. 

Or  It  msy  be  inferred  from  his  conduct  or  circumstances  of  payment,  19. 
Where  payment  is  made  in  consequence  of  application  for  a  particular 
debt,  ib. 

by  realization  of  the  security,  ib. 
or  of  exact  amount  of  goods  supplied,  20. 
or  within  time  allowed  for  discount,  ib. 
to  a  banker  who  has  a  subsisting  demand  is  a  pay- 
ment and  not  a  deposit,  ib. 
generally  on  account  of  principal  and  interest,  will 
be  attributed  to  debts  not  barred  by  Statute  of 
limitation,  ib. 
2.  Rule.     Creditor  may  make,  if  debtor  do  not,  21. 

And  court  of  law  will  recognize  when  made  in  discharge  of  an  equitable 

debt,  ib. 
May  be  made  by  creditor  at  any  time  before  trial,  ib. 
But  if  communicated  to  the  debtor  it  cannot  be  altered,  22. 
Cannot  make  to  an  unlawful  demand,  ib. 
But  may  to  a  debt  barred  by  statute,  ib. 

as  by  Statute  of  limitations,  ib, 

or  by  Statute  regulating  sale  of  Spirituous  liqoon,  ib. 
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APPROPMATION  OF  PAYMENTS— conitntted. 

Attorney  may  mako,  in  respect  of  coats  not  enforceable  at  law,  when,  2*2. 
Creditor  by  making,  does  not  prevent  operation  of  Statute  of  Limita- 
tions, 22,  23,  24. 
General  payment  applicable  to  legal  debt  in  preference  to  an  uncertain 

or  disputed  debt,  24 
Cannot  be  appropriated  to  debt  due  from  tlie  payor  as  executor  when 

another  is  due  from  him  in  his  own  right,  ib. 
Entire  demand  cannot  be  split  by  creditor  for  the  purpose  of  making,  ib. 
As  in  the  case  of  attomey^s  bill  containing  taxable  and  non-taxable 

items,  ib. 
3.  Kule.     Where  neither  party  makes,  law  does  to  earlier  debt,  ib. 
As  the  first  item  of  a  general  banking  account,  ib. 
Even  in  the  case  of  trust-moneys  paid  in  to  trustee's  account,  25 
By  new  firm  in  payment  of  debts  of  old  partnership,  ib. 
Exception  in  the  case  of  particular  dealings  or  stipulations  between  the 

parses,  25,  26,  27. 

as  where  liability  was  to  be  regarded  as  continuing,  ib. 
Ordinarily  when  past  may  be  varied  by  contract,  27. 

not  by  executor,  ib. 
Payments  by  firm  cannot  be   appropriated  by  creditor  to   debt    of 

individual  partner,  ib. 
General  payment  applicable  first  to  payment  of  interest,  ib, 

afterwards  to  payment  of  principal,  ib. 
Roman  law  the  same,  28. 
General  payment  on  account  of  interest  not  appropriated  to  interest 

barred  by  Statute  of  Limitations,  ib. 
To  demand  arising  from  lawful,  in  preference  to  demand  arising  from 

unlawful  contract,  ib. 
When  apportioned  between  two  debts,  29. 
Appropriation  of  securities,  ib, 
ARBITRATION. 

Partner  cannot  bind  firm  by  submission  to,  301. 

Court  of  Equity  will  not  decree  specific  performance  of  contract  to  refer 

to,  365. 
Nor  substitute  Master  for  Arbitrator,  ib.  See  Pabtnsb — Partnership. 

ARREST 

.  Of  person  depends  on  the  lex  fori,  277. 
And  will  take  place  though  not  allowable  where  debt  contracted,  ib.    See 
Conflict  or  Laws. 

ASSENT. 

Partner  can  bind  firm  by,  when,  300.     See  Partner — ^Partnership. 

In  the  case  of  a  deed  for  benefit  of  creditors,  308. 
ATTORNEY. 

Appropriation  of  payments  by,  in  respect  of  costs  not  enforceable  at  law, 
when,  22. 

In  case  of  bill  containing  taxable  and  non-taxable  items,  24.    See  Appro- 
priation OF  Payments. 
ATTORNEYS. 

Firm  of,  how  far  bound  by  receipt  of  partner,  304,  305.    See  Partner. 
AVERAGE.     See  Adjxtstment  of  Ayeraoe — General  Ayeraob. 
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AWARD. 

Pkrtoer  eniariog  into  a  rabminioQ  to,  liable  to  an  action  on  firm  refnung 
to  be  boond,  302.      8u  Pabtnxb. 

BANKRUPTCY. 

When  effect  of^  in  a  foreign  oonntry,  is  a  mere  diaohaige  of  bankrupt's 

penon,  it  ia  no  defence  to  proceedings  hercy  274. 
Certificate  under  bankruptcy  in  Eogland,  discharge  for  debt  contncied 

before  bankruptcy  at  Calcutta,  275. 
Though  debtor  residing  at  Calcutta  had  no  notice  of,  ib.    See  Conflict 

OF  Laws. 
Of  firm,  how  pTf>ptTiy  ie  distributable  on, 
Joiut  debt?  are  first  payable  out  of  joint  effects,  410. 
And  then  ont  of  residue  of  separsite  effects  after  satisfying  separate 

creditors,  ib. 
Separate  creditors  first  payable  out  of  separate  estate,  ib. 
Aud  then  out  of  residue  of  joint  effects  after  satisfying  joint  creditors,  ib. 
Question  determined  in  Ex  parte  Rotolandson  {ante,  p.  407),  ib. 
What  is  joint  estate,  411. 

separate  estate,  411,  412. 
What  are  joint  debts,  413. 
separate  debts,  ib, 
joint  and  sepurate  debts,  ib, 
breaches  of  trust  by  firm,  ib. 
Debt  due  from  firm  consisting  of  a  dormant  and  ostensible  partner,  ib. 
By  consent  of  all  parties,  a  joint  may  be  oouTorted  into  a  aeparste 

debt,  414. 
Or  a  separate  debt  into  a  joint  debt,  ib. 

Instrument  in  writing  is  the  best  eyidence  of  intention  to  convert,  ib. 
And  creditor  must  have  complied  with  terms  imposed  by  it,  ib. 
Debt  may  be  converted  by  parol  agreement,  ib, 

by  conduct  from  which  agreement  may  be  inferred,  ib. 
Creditor  seeking  to  show  conversion  of  debt^  must  prove  his  assent 

previous  to,  415. 
Joiut  debt  merged  in  separate  bond,  i&. 

Joint  debt  of  firm  merged  in  judgment  against  one  of  the  partners,  ib. 
Joint  and  several  debt  merged  in  joint  judgment,  ib. 
Exception  where  parties  against  whom  judgment  is  not  obtained  are 

out  of  the  jurisdiction,  ib. 
Merger  of  debt  in  a  higher  security  prevented  by  the  intention  of  the 

parties,  416 
As  where  warrant  of  attorney  on  which  judgment  was  entered  up  was 

intended  to  be  a  collateral  security  only,  %6. 
Or  a  bond  and  judgment,  entered  up  thereon,  ib. 
Remedy  against  separate  estate  remains,  where  partnership  security  was 

intended  to  be  only  collateral,  tb. 
Taking  of  a  separate  security  will  not  necessarily  convert  a  joint  into  a 

separate  debt,  ib.  * 

As  when  the  joint  security  is  given  as  a  mode  of  satisfaction,  ib, 
Secus  when  it  is  given  in  substitution  for  the  original  debt,  ib. 
Importance  of  question  whether  a  debt  has  been  converted  with  or  with- 
out extinguishment,  417. 
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BANKRUPTCY— con^tnued 

Right  of  proof  against  joint  and  separate  estates,  41 T. 
Proof  by  joint  creditors  against  joint  estates,  419. 

I)artners,  or  their  estates,  agaiust  the  joint  estate,  ib. 
Exceptions  to  role  against  proof  by  partners  against  joint  estate,  420. 
Proof  by  separate  creditors  against  joint  estate,  421. 

against  separate  estates  by  separate  creditors,  422. 
by  joint  creditors  against  separate  estates,  ib. 
Exceptions  to  mle,  422. 

First — where  joint  creditor  is  petitioning  creditor  under  a  separate 
petition,  ib. 
Although  he  has  a  separate  debt  sufficient  to  support  the  petition,  ib. 
Secondly — where  there  is  no  joint  estate,  and  no  living  solvent  osten- 
sible partner,  423. 
Notwithstanding  the  estate  of  a  deceased  partner  be  solvent,  ib. 
Secus  if  there  be  joint  estate,  however  small  in  amount,  ib. 
But  it  must  be  such  as  can  be  reached  by  the  Courts  ib. 
Goods  belonging  to  the  partnership  pledged  to  creditor  for  more  than 

they  are  worth  not  considered  joint  estate,  ib. 
Joint  creditor  cannot  prove  against  separate  estate  if  there  be  a 

solvent  partner,  ib. 
Unless  he  is  abroad  and  cannot  be  reached,  424. 
Mere  insolvency  of  a  partner  not  sufficient,  ib. 
Inquiry  directed  whether  there  is  any  joint  estate,  ib. 
Separate  estate  paying  joint  creditors  must  be  reimbursed  if  there  ia 

any  joint  estate,  ib. 
Where  several  firms  engaged  in  a  joint  adventure  and  all  but  one 
abroad,  ib. 
Thirdly — Joint  creditor  can  prove  against  separate  estate  where  there 
are  no  separate  debts,  ib. 
Or  if  he  has  paid  all  the  separate  debts,  ib. 
Fourthly — Exception  where  partner  has  fraudulently  converted  pro* 

porty  of  the  firm  to  his  own  use,  ib. 
Fifthly — Exception  where  partner  carrying  on  distinct  trade  becomes 
indebted  to  the  firm,  425. 
Proof  by  partner  against  separate  estate,  ib. 
Partner  can  prove  debt  due  from  partnership  upon  a  separate  adjudi- 
cation against  copartner,  ib. 
But  not  in  competition  with  the  partnership  creditors,  ib. 
Firm  cannot  prove  against  separate  estate  of  copartner,  ib. 
Unless  debt  is  constituted  by  fraud,  ib. 
Proof  in  respect  of  sum  paid  by  person  induced  by  fraud  to  become  a 

partner,  ib. 
Proof  by  Company  against  estate  of  a  shareholder,  426. 
By  solvent  against  separate  creditors   if  he  pay  joint  creditors   all 
due  to  them,  ib. 

or  part  in  discharge  of  the  whole,  ib, 

not  sufficient  that  he  should  merely  indemnify  estate  of  bankrupt 
partner  against  joint  debts,  ib. 
But  indemnity  sufficient  where  one  of  the  joint  creditors  is  a  lunatic,  ib. 
Solvent  partners  may  prove  debt  against  bankrupt  partner's  separate 
estate  after  payment  of  partnership  debts,  ib. 

8q 
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Or  if  there  are  no  jaint  debts,  426. 

Or  where  joint  hare  been  conTerted  into  separate  debts,  ib. 

Proof  by  retiring  partner  in  respect  of  debts  whidi  remaining  partner 

coTenanted  to  indemniff  him  from,  427. 
Althongh  retiring  partner  when  he  left  firm  knew  it  to  be  insolyent,  ib. 
If  he  neglect  to  prore  disdiaige  bars  action  on  the  coTenant  of  lu- 

demnitj,  ib. 
To  what  extent  solvent  partner  paying  joint  debts  can  prove  against 

separate  estate  of  his  partners,  427. 
Aoowding  to  Sir  J<^n  Leach^  ib. 

Lord  EUJUm,  427,  428. 
Sorphis  after  paying  debts  of  separate  creditors  less  interest  applicable 

in  payment  of  principal  to  joint  creditors,  428. 
Partner  making  good  de6ciency  of  joint  estate  entitled  to  snrplns  of 

separate  estate  before  interest  Is  paid  to  separate  creditors,  ib. 
Snrplns  of  joint  estate  payable  to  solvent  partners  in  part  payment  of 

balance  due  to  them,  with  liberty  to  prove  against  separate  estate 

for  the  balance,  ib. 
But  so  as  not  to  disturb  dividends  already  made,  ib. 
Jurisdiction  of  Court  of  Bankruptcy  to  compel  a  partner  to  account  for 

over-receipts  of  joint  estate  to  executor  of  solvent  partner,  ib. 
Partner  may  prove  against  separate  estate,  if  insuflSdent  to  pay  sepa- 
rate creditors,  when,  429. 
But  proof  may  be  expunged  if  there  i^pears  surplus  available  for  joint 

creditors,  t&. 
Contribution  between  estates,  ib. 
Proof  against  both  joint  and  separate  estates  and  as  to  election  of 

proof,  ib. 
Joint  and  separate  creditor  should  at  first  prove  against  both  estates,  ib. 
Must  elect  beforo  he  receives  a  dividend   whether  he  will  proceed 

against  joint  or  separate  estate,  ib. 
Lord  Tatbofs  reasoning  upon  the  doctrine  of  election  of  proof,  ib. 
Remarks  upon  it  by  Lord  J^don^  430. 

Mr.  Commissi(mer  HiUy  ib. 
Lord  Talbofa  doctrine  acted  upon,  ib. 
In  order  to  put  creditor  to  his  election,  immaterial  whether  security 

arises  from  the  same  or  different  instruments,  ib. 
Creditor  holding  a  bill  of  exchange  drawn  by  one  partner  and  accepted 

by  the  firm  must  elect,  ib. 
At  all  events  if  he  was  awaro  of  relation  between  the  drawer  and  the 

firm,  ib. 
And  semble,  even  if  he  wero  ignorant  of  that,  ib. 
Joint  creditor  obtaining  a  separate  adjudication  may  elect  to  prove 

against  joint  or  separate  estates,  431. 
Must  resort  to  joint  estate  upon  a  joint  adjudication,  ib. 
Right  of  a  joint  creditor  upon  a  separate  oomnusaion  being  superseded 

by  a  joint  commission  to  elect,  ib. 
Right  of  a  joint  and  separate  creditor  talcing  out  separate  commission 

superseded  by  joint  commission  to  elect,  t6. 
Creditor  may  prove  against  joint  or  separate  estate  whero  separate  d^ 

has  been  converted  by  collusion,  ib. 
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As  where  a  fidadary  applies  trust  funds  to  the  use  of  firm  with  its 
knowledge,  as  in  the  case  of  a  trustee,  tb. 

or  assignee  of  a  bankrupt,  ib. 
Secns  if  rest  of  firm  were  not  aware  of  the  misapplication  of  the  trust 

funds,  ib. 
Creditor  having  elected  is  entitled  to  no  other  advantage  over  other 

creditors,  ib. 
And  if  he  elects  to  go  against  joint  estate,  he  has  no  preference  over 

other  joint  creditors,  ib. 
Excluded  from  the  other  fund  unless  there  remains  a  surplus,  i&. 
Creditor  before  electing  is  entitled  to  look  into  accounts,  431,  432. 
And  on  refuniiug  he  may  sometimes  waive  proof,  and  prove  against  the 

other  estate,  432. 
As  if  he  has  first  proved  in  ignorance  of  his  right  to  elect,  ib. 

or  of  the  value  of  both  funds,  ib, 
Bui  waiver  of  proof  not  allowed  to  disturb  dividends  already  made,  ib. 
Or  where  it  affected  certificate  of  bankrupt  already  signed,  ib. 
Secus  where  it  would  not  affect  it,  ib. 
When  value  of  estates  not  ascertained,  order  made  for  equal  dividend  in 

both  estates,  ib. 
Mistake  made  by  creditor  proving  against  wroug  e3tate  rectified,  ib. 
Election  made  after  fall  knowledge  of  facts  cannot  be  recalled,  ib. 
Proof  of  debt  election  not  to  proceed  in  an  action,  ib. 
Double  proof  admitted  in  cases  in  which  there  has  been  an  aggregate  and 
distinct  trade  by  some  or  one  of  the  members  of  a  firm,  when, 
433. 
Not  in  recent  cases,  ib. 

Bule  again5it  double  proof  prevails  only  in  bankruptcy,  t&. 
Exception  to  rule  in  certain  cases  in  favour  of  holding  bills  of  exchange 

and  promissory  notes  by  24  and  25  Vict.,  c.  134,  ib. 
When  debtor  is  liable  in  respect  of  distinct  contracts  as  member  of  two 

or  more  firms  carrying  on  separate  and  distinct  trades,  ib. 
Or  as  a  sole  trader  and  also  as  the  member  of  the  firm,  ib. 
Consolidation  of  estates  where  allowed,  434. 

Creditor  holding  security  not  allowed  to  prove  unless  he  gives  up  his 
security,  i5. 

or  after  realizing  it,  ib. 
Secus  where  creditor  has  a  security  on  the  estate  of  a  third  person,  ib. 
Joint  creditor  is  entitled  to  prove  against  separate  estate  without  giving 

up  security  on  separate  estate,  435. 
Joint  creditor  may  prove  against  bankrupt,  and  sue  the  solvent  part- 
ner, ib. 
Debt  due  from  firm  secured  as  to  part  by  a  joint  and  as  to  part  by  a  joint 
and  separate  security,  may  be  proved  against  both  estates,  how  far,  ib. 
Ptoof  in  respect  of  separate  debt  of  partner  secured  as  to  part  by  joint 
security  of  firm,  ib. 

See  Partners,  Partkbrship — Reputed  Ownership. 

BILL  OF  EXCHANGE 

Made  abroad.     See  Conflict  of  Liws. 

Partner  can  bind  firm  by,  when,  294.     See  Pj^rtner — Partnership. 

8  Q  2 
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BIL15  OF  SALE  ACT 

Does  not  alter  dootrine  of  reputed  ownerahipy  456. 

BLOCKADR 

Neutral  cannot  trade  with  place  affected  by,  881. 
Nor  the  subjects  of  a  belligerent^  882. 
nor  his  allies,  %b. 

unless  under  a  proper  license,  ib. 
Declaration  of  act  of  soyereign  authority,  ib. 
By  commander  on  a  distant  station,  ib. 
Not  confined  to  fortified  places,  ib. 

Complaints  of  Napoleon  L  in  the  Berlin  Decree,  882,  883. 
how  far  founded  on  truth,  ib. 

1.  What  constitutes  a  violation  of,  883,  884. 
What  constitutes  an  actual  blockade,  ib. 

Maritime  blockade  not  violated  by  egress  by  inland  navigation,  884. 
not  suspended  by  blockading  force  being  driven  off  by  accident,  ib. 
as  by  the  winds,  ib. 

unless  reason  of  suspension  were  unknown,  ib. 
at  an  end,  when  blockading  squadron  is  driven  off  by  superior 

force,  ib. 
presumed    to   be   raised,  when   some  vessels  are  permitted  to 
pass,  885. 
Relaxation  of,  in  favour  of  belligerents  to  exclusion  of  neutrahi,  illegal, 
885,  886. 

or  in^ivour  of  some  neutrals,  886. 
Modification  of,  should  be  notified  to  neutral  states,  ib. 
Existence  of,  burden  of  proof  as  to,  887. 
In  case  of  blockade  by  simple  fact,  ib. 

blockade  by  notification,  accompanied  by  fact,  ib. 
Ceases  when  place  blockaded  falk  iuto  the  possession  of  the  Uodc- 

ading  power,  ib. 
Vessel  taken  with  intention  of  violating,  in  such  case  cannot  be  con- 
demned, ib. 

2.  To  constitute  violation  of,  notice  of,  to  offending  party,  requisite,  888. 
By  public  notification,  ib. 

Or  by  notice  de  f<uAo  by  blockading  force  to  vessels  going  in,  i6. 

Notice  not  necessary  to  vessels  coming  out,  when,  i&. 

Effect  of  notification  of,  to  foreign  government,  889. 

Individuals  of  nations  cannot  plead  ignorance  of,  ib. 

Duty  of  foreign  government  to  commuuicate  notification,  t6. 

Presumption  that  it  has  been  made,  ib. 

violated  by  sailing  for  place  after  it  has  been  notified,  t6. 
Secus  when  existing  only  de  fado^  ib. 

Notice  of,  more  extensive  than  blockade,  may  be  disregarded  by  neu- 
trals, «&. 

not  violated  by  omission  of  one  of  the  conditions  under  which 
vessels  may  go  out,  890. 

3.  What  constitutes  act  of  violation  of,  ib. 
Violation  of  blockade  by  ingress,  what  is,  t2». 
Beginning  to  execute  intention,  ib. 

(jU)ing  to  station  of  blockade  to  make  inquiries,  ib. 
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No  excuse  that  charter-party  binds  master  to  sail  to  port  blockaded,  890. 
that  he  is  merely  sailing  in  ballast,  ib. 
in  want  of  a  pilot,  ib. 
or  wishes  to  make  inquiries,  ib, 
or  to  procure  a  license,  ib. 
Violation  o^  by  master  refusing  to  quit  equivocal  position,  ib. 
Consequence  of  being  fouud  in  place  where  blockade  might  be  broke,  ib. 
Eridence  of  place  of  capture,  891. 
Ships  sailing  from  America  for  blockaded  place,  entitled  to  notice  there, 

when,  ib. 
Violation  of^  by  egress  with  cargo,  ib. 
Unless  taken  in  before  the  commencement  of,  892. 
Violated  by  egress  of  ship  purchased  by  neutral  after  commencement 

of,  i6. 
Immaterial  out  of  what  fund  ship  is  purchased,  ib. 
Proof  as  to  transfer  of  enemy's  ship  before  blockade,  ib. 
Transfer  of  ship  purchased  by  one  neutral  from  another,  allowable,  ib. 
Ship  entering  port  before,  may  come  out  with  the  same  cargo,  ib. 
or  in  ballast,  tb. 

or  with  cargo  taken  on  board  before  notice  of,  ib. 
Neutrals  may  withdraw    from  blockaded    port  merchandise   sent   in 

before,  ib. 
Cargo  cannot  be  sent  in  lighters  to  neutral  ship  comiog  out  in  bal* 

hist,  ib. 
ProbabU  cause  for  detention  of  all  vessels  coming  out  of  blockaded 

port,  893. 
For  particular  purpose,  not  violated  by  egress,  when,  ib. 
Ship  taken  on  any  part  of  her  voyage  after  breach  of,  confiscable,  ib. 
Unless  the  blockside  has  ceased,  894. 
Neutral  ship  may  leave  blockaded  port  upon  permission  under  Orders 

in  Council,  ib. 
But  she  may  be  captured  on  a  subsequent  voyage,  if  she  goes  to  a 

hostile  instead  of  a  neutral  port,  ib. 
Cargo  when  condemned  for  a  violation  of  blockade  by  the  ship,  895, 

896,  897. 
When  no  breach  of,  committed,  captors  seizing  without  ostensible 

cause,  liable  to  costs  and  damages,  897. 
Simple  restitution  made  when  conduct  of  ship  is  suspicious,  898. 
Allowance  to  captors,  t&. 
Where  vessel  has  been  sold  under  a  decree,  ib. 
Costs  and  damages  decreed  against  captor  not  affording  opportunity  for 

explanations,  ib. 
Semble,  under  treaty  of  "  free  ships,  free  goods,"  enemy's  property 

cannot  be  carried  from  blockaded  place,  899. 
License  will  protect  ingress  or  egress  from  blockaded  port,  when,  t6. 
Licenses  construed  liberally,  ib. 
Public  vessel  may  carry  despatches  of  neutral  government  to  its  ropie- 

sentatives  in  a  blockaded  place,  ib. 
Such  despatches  will  not  protect  a  merchant-vessel,  ib. 
Misinformation  by  cruiser  that  port  is  not  blockaded,  cause  for  restora- 
tion, 899,  900. 
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Pennission  by  captor  to  proceed  under  mistake  of  law,  docB  not  justify 

breach  of,  900. 
Diitinction  between  misiuformation,  as  to  fact  of,  t6. 
As  to  the  law  of,  ib. 
Breach  of,  justified  by  neoessity,  t6. 

as  strees  qf  weather,  ib.  * 

want  of  repairs,  ib. 
Neoessity  must  be  proved  to  bo  imperative  and  overruling,  ib. 
Ezonse  of  want  of  provisions  not  readily  received,  ib. 
"Egren  justified  by  danger  of    seizure  and  confiscation  of  bloduwled 

country,  when,  ib. 
Mere  appiehension  of  danger  not  sufficient^  901. 
No  excuse  for  breach  of,  that  cargo  is  to  be  brought  to  the  blockadiDg 

coimtry,  ib. 
Trade  with  a  blockaded  force  no  breach  of  municipal  law,  ib. 

BOTTOMRY  BOm>. 

Power  of  master  to  enter  into,  for  hypothecation  of  caigo  as  well  as 

ship  and  fireight,  55. 
Eeason  for  rule  of  law  giving  this  power,  ib. 
Depends  upon  the  necessity  of  the  case,  5G. 
Oannot  be  given  on  cargo  not  shipped,  ib. 
Nature  of,  ib. 

Origin  of  name  of  bottomry  instruments,  ib. 
Statutory  regulations  affecting  bottomry  on  British  ships  f>roceediog  to 

or  from  the  East  Indies,  ib. 
Is  a  chose  in  action  and  not  assignable  at  law,  t6. 
But  is  considered  a  negotiable  interest  in  the  Admiralty  Ck>urt,  t6. 
And  assignee  may  there  sue  upon  it,  ib. 
Loan  on,  differs  from  ordinary  loans,  how,  ib. 
From  respondentia,  57. 
Sea  risk  must  be  incurred  by  lender,  t&. 
Pledge  only  effectual  on  safe  arrival  of  ship,  ib. 

risk  may  be  assumed  by  implication  as  well  as  by  express  words,  i6. 
Liberally  construed  to  give  effect  to  intention  of  parties,  58. 

risk  of  outward  voyage  sufficient,  when,  ib. 
Not  affected  by  illegal  transactions  between  the  owner  and   mort- 
gagee, ib. 
High  rate  of  interest  will  not  affect  validity  of,  ib. 
On  reference  to  registrar  and  merchants,  interest  reduced  by  Admiralty 
Court,  ib. 

when  excessive,  ib. 
or  fhtudulent,  ib. 
but  in  these  cases  the  Court  acts  with  great  caution,  ib. 
as  to  bills  drawn  at  too  high  a  rate  of  exchange,  given  aa  ooDatenl 

securities  to,  ib. 
as  to  costs  of  reference,  ib. 
when  voyage  not  made  boodholder  entitled  to  ordinary  interest 

only,  ib. 
not  essential  to  validity  of,    that  more  than  ordinary  interest 
should  be  charged,  ib. 
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But  rate  of  interest  material  in  dotermiimig  nature  of  instrument,  50. 
Where  blanks  left  in  bond  for  amount  of  interest,  ib. 
As  to  allowance  of  commissions  included  in,  ib» 
May  be  given  by  the  owner  of  ship,  ib. 

even  without  the  concurrence  of  the  master,  ib, 
by  the  master,  tb, 

with  express  authority  of  owner,  ib, 

by  his  implied  authority  In  proper  cases,  ib, 

implied  authority  may  be  exercised  by  ostensible  and  acting 

master,  ib, 
though  not  registered,  ib, 
or  only  appointed  by  owner's  agent,  %b, 
by  a  consignee  of  cargo,  ib, 
by  a  British  consul  in  a  foreign  port,  ib. 
May  be  given  by  consul  himself,  ib. 
When  executed  in  this  country  by  owner  before  voyage.  Admiralty  has 

no  jurisdiction,  ib. 
Secns  when  executed  in  a  foreign  country  by  authority  of  owner,  ib. 

though  owner  resides  there,  ib. 
Master  cannot  give,  by  consent  of  owner,  on  British  ship  in  British 

port  suable  in  the  Admiralty  Court,  ib. 
Beasons  why  he  cannot,  60. 
What  justifies  master  in  entering  into,  ib. 

the  express  consent  of  the  owner  as  to  ship  and  freight,  ib. 
in  the  absence  of  consent,  master  must  first  attempt  to  raise  funds 
on  credit  of  owner,  ib. 

hence  he  most  endeavour  to  communicate  with  owner,  t&. 
question  whether  master  was  able  to  communicate  with  owner 

within  time  commensurate  with  necessities  of  ship,  ib, 
validity  of  bond  depends  on,  though  owner  was  in  the  same 

country,  ib. 
law  discussed  in  WaUace  v.  Fiddm,  7  Moo.  P.  0.  C.  398 — 

60,  61,  62. 
Semble,  opinion  of  Lord   Cottenham  differing  from  Knight 
Bruce f  V.  C,  in  Glaseott  v.  Lang^  wrong,  62. 
on  ship  and  cargo  may,  in  case  of  necessily,  be  granted  by  master  in 
foreign  country  where  shipowners  reside,  with  their  consent,  ib. 
and  without  communication,  with  owners  of  cargo,  ib, 
what  amoimts  to  absolute  necessity,  justifying,  63. 
necessary  repairs,  ib. 
arrest  of  ship  in  foreign  country,  ib, 
but  not  for  arrest  of  master,  ib, 
nor  for  debt  incurred  on  a  former  voyage,  64. 
nor  for  necessaries  supplied  to  other  ships,  ib. 
though  belonging  to  the  same  owner,  ib. 
Entered  into  by  master  for  expenses  incurred  when  he  was  out  of  pos- 
session, held  valid,  when,  ib. 
When  vessel  was  liable  to  arrest  for  advances  for  repairs,  ib. 
Holder  of,  cannot  recover  if  funds  advanced  were  not  required  for 

necessities  of  the  ship,  ib. 
Or  could  have  been  procured  on  personal  credit  of  the  owner,  ib. 
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Persons  properly  advaocing  money  on,  not  bound  to  see  to  its  applicsp 

tion,  64. 
Sale   of,  by  auction,  does   not   discharge   parcbaser   from  inqniriDg 

whether  it  was  jostifiably  entered  into,  65. 
May  be  good  in  part,  though  void  for  residue,  ib. 
Except  perhaps  where  larger  proportion  of  the  daim  is  bad,  ib. 
May  be  given  by  master  in  a  foreign  port  for  a  new  voyage,  ib. 
Holder  of,  may  recover  though  Vessel  be  lost,  if  she  had  deviated  from 

her  voyage,  ib. 
Unless  deviation  were  justifiable,  ib. 
Presumption  of  law  in  favour  of  validity  of,  when,  ib. 

small  items  expended  before  entering  into,  presumed  to  be  ad- 

vanoed  in  contemplation  of  security,  66. 
to  whom  it  may  be  given,  ib. 
by  master  to  consignees  of  caigo,  ib. 
to  an  agent  of  the  owner,  U). 
especially  if  given  with  owner's  sanction,  ib. 
mortgage  cannot  be  given  by  master,  instead  of,  ib. 
P&OCEBDTNOS  ou,  taken  in  the  Admiralty  Court,  ib. 
They  are  in  rem  against  the  ship,  freight,  and  cargo,  ib. 
And  not  against  the  owner,  ib. 

Agreement  for,  sufiSdent  to  give  jurisdiction  to  Admiralty,  ib. 
Admiralty  Court  may  dedde  questions  of  title,  or  owneiship  of  ship,  67. 
or  as  to  her  proceeds,  ib. 

when  in  suit  upon,  freight  has  been  paid  into  the  Admiralty  Coort, 
an  action  at  law  for  freight  not  maintainable,  ib. 
Vessels  arrested  in  a  cause  of  bottomry  cannot  be  ti^en  byshcriflf,  ib. 
Nor  can  distress  be  levied  for  seamen's  wages,  ib. 
Advance  to  pay  off,  not  recoverable  in  Admiralty  Court,  16. 
Jurisdiction  of  Chancery  to  give  relief  upon,  ib. 
May  restrain  proceedings  in  Admiralty,  ib, 
in  cases  of  fraud,  ib. 

where  there  are  equities  between  the  parties,  ib. 
where  Chancery  can  deal  with  the  matter  more  effectually,  t6. 
Priorities  of,  ib. 

Holder  of,  entitled  to  priority  over  other  creditors,  ib. 
Even  over  a  mortgage,  ib. 

not  bound  to  give  mortgagee  notice  of,  ib. 
Mortgagee  cannot  set  up  laches  of  holder  as  defence  to,  ib. 

unless  his  position  has  been  thereby  prejudiced,  ib. 
Not  affected  by  agreement  of  holder  to  purchase  the  ship,  68. 
Priority  of  wages  over,  ib. 
of  seaman's  wages,  ib. 
of  master's  wages,  ib. 

except  where  he  has  bound  himself  personally  by  the  bond,  ib. 
Priority  of  lien  in  a  cause  of  damage  for  collision,  when,  ib. 

Admiralty,  when  one  of  two  creditors  has  a  double  security,  will 
compel  him  to  resort  to  security  on  which  other  creditor  has  no 
daim,  when,  ib. 
of  later  date  takes  priority  of  those  of  earlier,  69. 
unless  it  were  intended  that  bonds  were  to  be  paid  pari  poMtc,  ib. 
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BOTTOMRY  BOJ^D— continued. 

Oourt  of  Admiralty  has  no  jurisdiotion  over  voluntary  contract  to  post- 
pone, 69. 
Inolnding  freight  will  not  attach  upon  freight  advanced  before  bond 

being  given,  ib. 
Or  where  advances  are  made  on,  pursuant  to  prior  charter-party,  ib. 
Leave  to  pay  wages  and  expenses  must  be  obtained  by  shipowner,  when,  ib. 
Given  to  bondholder  in  recent  case  with  lien,  ib. 
Ship  and  freight,  primary  fund  for  pajnnent  of,  70. 
Cargo  when  liable,  only  the  secondary  fond,  ib. 
Master  hypothecating  cargo  acts  as  agent  of  the  shipowner,  ib. 
Owner  of  cargo  may  recover  loss  occasioned  by  hypothecation  from 

shipowner,  ib. 
Even  when  it  was  justifiable,  ib. 
Unless  by  law  of  country  to  which  the  ship  belongs  the  shipowner  may 

escape  liability  by  abandoning  ship  and  freight,  71. 
Ship  and  freight  usually  first  hypothecated,  72. 
If  omitted  from  bond  in  its  literal  terms,  would  be  liable  to  contribu* 

tion,  ib. 
Power  of  master  to  sell  part  of  cargo  for  repairs,  72,  73. 

the  ship  or  the  whole  of  the  cargo,  73,  74,  75, 

76,  77. 
to  trans-ship  cargo,  77,  78,  79,  80,  81,  82. 
See  Master  of  Ship. 

CAPITAL. 

Partner,  without  express  authority  of  firm,  cannot  raise  money  to 
increase,  294.     See  Paktnee — Partnership. 

CAPTURR 

Property  seized  before  war  by  embargo,  when  condemned,  929,  030. 
Time  generally  allowed  for  subjects  of  the  enemy  to  depart  with  their 

property,  930. 
Bight  to  recover  debts  due  to  individuals  of  the  hostile  nation  ouly 

suspended  daring  the  war,  i&. 
Public  debts  due  from  one  country  to  subjects  of  belligerent  states  not 

confiscated,  ib. 
Formerly  all  property  of  the  conquered  passed  to  the  victor,  931. 
Changes  of  the  law  as  to  immovable  property,  ib. 
Law  as  to  capture  of  movable  property  on  land,  ib. 
Different  treatment  of  property  captured  at  sea,  932. 
Reasons  for  the  distinction,  ib. 
Treaty  between  the  United  States  and  Prussia,  exempting  merchant 

ships  from  capture,  ib. 
not  renewed,  ib. 

goods  of  an  enemy  on  board  enemy's  ship  liable  to  capture,  ib. 
Goods  of  an  enemy  on  ship  of  a  friend  liable  to,  prior  to  Russian  war,  ib. 
Qoodn  of  a  friend  on  board  ship  of  an  enemy  restored,  933. 
Captor  of  enemy's  property  in  neutral  ship  takes  it  cum  onere^  ib, 
and  is  liable  to  freight,  t6. 

unless  there  has  been  unneutral  conduct  on  the  part  of  the  ship,  ib. 
What  freight  will  be  allowed,  ih. 
Expenses  of  neutral  master  postponed  to  expenses  of  captor,  ib. 


Digitized  by 


Google 


970  INDEX. 

OAPTURE — continued. 

Neutral  cargo  taken  in  enemy's  ship  restored,  933. 

Owner  of  cargo  liable  to  pay  freight  to  captor,  in  what  cases,  933, 

934,  935. 
Set-off  in  case  of  injury  to  neutral  property  from  misconduct  of  oaptor, 

935. 
Expenses  of  neutral  owner  not  defrayed  out  of  prooeeds  of  sale  of 

ship,  i6. 
As  to  maxim,  ^'  free  ship,  free  goods,''  ib. 
Armed  neutrality  of  1780  insisted  on  it,  ib. 
Armed  neutrality  of  1800,  936. 
Maxim  adopted  by  France,  ib. 

also  maxim  of  "  enemy's  ship,  enemy's  goods,"  ib. 
Bules  adopted  in  the  late  war  against  Bussia,  ib. 

by  the  plenipotentiaries  signing  the  Treaty  of  Paris  of  1856,  ib. 
May  be  made  of  property  not  belonging  to  the  enemy,  which  has  ac- 
quired hostile  character,  ib. 
In  the  case  of  contraband  of  war,  937. 
Breach  of  blockade,  ib. 

Resistance  to  the  r^ht  of  visitation  and  search,  ib. 
Carrying  on  the  colonial  or  coasting  trade  of  the  enemy,  ib. 
Subject  or  neutrals  domiciled  with  belligerents  carryiDg  on  trade  with 
the  enemy,  ib. 

where  neutrals  or  subjects  are  domiciled  with  the  enemy,  ib. 
What  constitutes  domicil,  937,  938. 
in  eastern  countries  generally,  939. 
in  the  East  Indies,  940. 

where  a  person  is  connected  with  a  house  of  trade  in  the  enemy's 
country,  ib. 
Produce  of  a  person's  plantation  in  an  enemy's  oolony  liable  to,  941. 
national  character  of  ship  determined  by  the  residence  of  the 
owner,  ib. 
Ship  nayigatiiig  under  flag  or  pass  of  enemy  liable  to,  942. 
Rule  when  departed  from,  943. 
Ship  purchased  in  the  enemy's  country  and  employed  in  his  trade, 

liable  to,  when,  ib. 
liVhen  employed  in  the  coasting  trade  of  the  enemy,  944. 
Transfer  of  enemy's  ship  in  transitu  does  not  prevent,  ib. 
Property  taken  in  transitu  to  the  enemy,  liable  to,  ib. 
Whether  British  subject  can  purchase  ships  of  state  likely  to  become 

hostile,  imminente  beUoy  946. 
Neutrals  may,  if  not  in  transitu,  ib. 
But  transfer  must  be  bondfide,  ib. 

Liens  of  neutrals  on  property  captured  from  the  enemy  not  allowed,  ib. 
Who  are  authorized  to  make  prize,  951. 
Duly  commissioned  ships,  ib, 
Priyateers  and  letters  of  marque,  ib. 
Use  of  privateers  and  letters  of  marque,  not  approved,  952. 

by  non-commissioned  subjects,  ib. 
Mode  of  determining  whether  prize  be  good  or  not,  952,  963. 
Where  prizes  must  be  brought,  953. 

See  Eboaptube. 
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OAItGrO.     Abandommxnt — Average — Adjustment     of    Average — Bot- 
tomry Bo2fD — ^Master  of  Ship — Hypotuecatiom — Total  Loss— Trans- 
shipment OF  Cargo. 
CARRIERS, 

lien  of,  687.     See  Lien. 
CESSIO  BONORUM, 

"Wlien  effect  of,  in  a  foreign  country,  is  a  mere  dbcharge  of  the  person 
of  the  debtor,  it  is  qp  defence  to  proceedings  here,  274.  See  Con- 
flict OF  Laws — Sequestration. 

COASTING  TRADE  OF  ENEMY, 

'  Semble,  neutral  cannot  carry  on,  in  time  of  war,  844. 
Unless  it  were  open  to  him  in  time  of  peace,  ib.     See  Colonial  Trade 

OF  Enemy. 
COLONIAL  TRADE  OF  ENEMY, 
Rule  of  war  of  1756,  as  to,  838. 
Prohibits  to  neutrals  from  engaging  in,  if  not  allowed  in  time  of 

peace,  ib. 
Origin  of  rule,  ib. 
Foundation  for  it,  ib. 
Use  of  false  papers,  showiog  false  destination,  by  neutrals,  in  carrying 

on,  839. 
Neutral  ship  goiug  from  mother  country  of  enemy  to  his  colony,  con- 
fiscable, ib. 
Or  from  mother  country  of  one  enemy  to  the  colony  of  an  allied 

enemy,  ib. 
Or  between  settlement  of  one  enemy  and  the  colonial  possessions  of  an 

aUied  enemy,  ib.  * 

Diversion  by  vis  major  of  vessel  engaged  in,  immaterial,  i6. 
as  by  a  storm,  ib. 
or  capture,  ib. 
Allowed  to  neutrals  in  time  of  war,  if  allowed  in  time  of  peace,  840 
Relaxations  of  rule  on  different  occasious,  840,  841. 
Decisions  on  relaxations,  841. 
Effect  of  belligerent  authorizing  its  own  subjects  to  trade  between 

country  of  the  enemy  and  his  colonies,  842. 

between  their  own  country  and  the  colonies  of  the  enemy,  ih. 
Presumption  of  monopoly  of  trade  between  European  countries  and 

their  West  Indian  colonies,  ib. 
Not  so  strong  in  the  case  of  settlements  in  the  East,  ib. 
Ship  and  cargo  of  neutral  engaged  in,  confiscable,  ib. 
After  bond  fide  importation  to  his  own  country,  ueutnj  might  send 

goods  of  enemy  to  his  colonies,  843. 
And  the  commodities  of  the  colony  to  the  mother  country,  ib. 
What  amounts  to  a  bond  fide  importation,  ib. 
Principle  upon  which  the  Courts  act  in  determining  the  bona  fides, 

843,  844. 
Rule  of  war  of  1756  considered,  in  a  note  to  Wheaton,  to  be  obsolete, 

845. 
Semble,  it  may  still  be  enforced,  ib. 
Superseded  during  late  war  with  Russia,  846.     See  Coasting  Trade  of 

Enemy. 
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COMMUNITY 

Of  interest  in  the  property  of  partnerahip,  335|  338. 
In  profit  and  loss,  338.     See  Partkxbship. 

CONFLICT  OP  LAWS, 

Interesting  natnre  of  subject,  248. 

Bemarks  of  Mr.  Jostice  Story  upon,  ib. 

Dividon  of  snbjeot,  ib. 

By  what  law  the  eapacUy  of  a  person  to  co*htract  is  governetl,  249. 

Aocording  to  foreign  jurists,  by  the  Ux  domicilii,  ib. 

According  to  English  law,  by  the  lex  loci  contradds,  ib. 

Bemarks  upon  the  case  GuSpratU  v.  Youn^  (4  De  Gez  and  Sm.  217), 

250,  25L 
By  the  law  of  what  oonntry  the  validUy  of  a  contract  is  to  be  deter- 
mined, 251. 

by  the  lex  loci  contractus,  ib. 
Unless  it  is  to  be  performed  in  another  place,  ib. 
Case  of  bill  of  exchange  made  and  endorsed  in  bl  uik  in  France,  ib. 
Sale  of  personal  chattels  abroad,  251,  252,  253. 
Contract,  though  valid  where  entered  into,  not  enforced  here,  if  of  au 

immoral  character,  253. 

or  is  made  in  fnud  of  the  laws  of  this  country,  ib. 
Contract  for  sale  of  goods  in  foreign  country  to  a  person  who  smuggled 

them  into  England,  valid  here,  ib. 
Unless  any  acts  are  done   by  vendors  to  enable  the  purchaserd  to 

smuggle  the  goods,  254. 
Bemarks  of  Mr.  Justice  Story,  255. 
Contract  valid  here  though  an  evasion  of  the  revenue  laws  of  another 

country,  256. 
Contract  entered  into  in  a  foreign  country  contrary  to  morality  cannot 

be  enforced  here,  ib. 

as  contract  by  courtezan  for  price  of  prostitution,  ib. 
Securities  for  gambling  debts  contracted  in  this  country^  though  given 

abroad,  cannot  be  enforced  here,  ib. 
But  money  won  by,  or  lent  for,  gambling,  in  a  foreign  country  where 

gambling  is  not  illegal,  recoverable  here,  ib. 
Contracts  contrary  to  public  policy  not  enforced,  ib. 

as  for  raising  money  to  support  subjects  of  friendly  power  rebel- 
ling against  their  government,  t^. 
entered  into  with  country  not  recognized  by  this  country,  257. 
How  far  courts  of  this  country  will  entertain  action  upon  contnicts  for 

the  sale  of  slaves,  ib. 
Foreigner  may  recover  here  damages  for  wrongful  seizureof  slaves,  when,  ib. 
Contract  by  British  subject  for  sale  of  i'laves  in  country  where  slavery 

is  legal,  enforced,  258. 
By  what  law  the  form  of  a  contract  is  to  be  regulated,  ib. 
Contract,  unless  executed  with  the  forms  required  by  the  law  of  the 

country  where  entered  into,  not  enforced  here,  ib. 
Unstamped  pronussory  note  made  in  a  country  where  a  stamp  is  neoes- 

sary,  ib, 
Bemarks  on  Wyiine  v.  Jotckson  (2  Buss.  351)  and  James  v.  Caiherwood 

(3  Dowl.  A  By.  190),  ib. 
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CONFLICT  OF  LAWS— contimwd. 

Unstamped  reoeipts  given  in  a  foreign  country,  how  far  admissible 

here,  259. 
Semble,  receivable,  nnless  it  be  proved  by  the  law  of  the  place  where 

receipts  were  given,  that  stamp  was  necessary,  ib. 
Contract  entered  into  in  this  country  by  foreigners  valid,  if  executed  m 
required  by  our  law,  269,  260. 

though  not  complying  with  formalities  of  the  law  of  the  domicil  of 
the  parties,  ib. 
Foreign  contract  to  be  construed  by  the  lex  loci  contract'lk,  260. 

thus  if  the  acceptance  of  a  bill  of  exchange  be  void,  the  acceptor 
cannot  be  sued  here,  261.  * 

The  lex  lod  contractiis  regulates  the  extent  of  obligation,  ib, 

thus  holder  of  Scotch  heritable  bond,  having  a  primary  charge 
upon  realty,  heir  cannot  claim  exoneration  out  of  personalty 
here,  ib. 
though  heir  could  do  so  in  the  case  of  an  English  bond,  ib, 
or  a  Scotch  movable  debt,  ib. 
If  where  contract  is  made,  right  in  rem  only  is  conferred,  it  will  not 

raise  personal  obligation  in  country  where  enforced,  ib. 
Holder  of  bill  of  exchange,  indorsed  in  blank  in  France,  cannot  recover 

here,  ib. 
Interpretation  of  contract  depends  on  the-  lex  loci  contraci/Cis^  262. 
Bill  drawn  in  Ireland  payable  here  in  Irish  currency,  ib, 

bears  interest  as  a  debt  of  the  country  where  it  was  drawn,  ib. 
Country  where  bill  of  exchange  is  signed  and  indorsed  is  the  place  of 
contract,  ib. 

although  blanks  in  it  be^filled  up  in  another  country,  ib. 
hence,  bill  signed  and  indorsed  abroad  is  not  an  inland  bill,  ib, 
and  need  not  be  stamped  as  one,  262,  263. 
Contract  entered  into  in  one  country  to  be  performed  in  another,  is 
governed  by  the  law  of  the  place  of  performance,  263. 
as  to  its  validity,  ib, 
nature,  ib, 
obligation,  ib. 
interpretation,  ib. 
Promissory  note  transferable  abroad,  according  to  law  of  country  where 
made  payable,  ib. 

time  of  payment  calculated  by  the  same  law,  ib, 

and  days  of  grace,  ib, 

notice  of  dishonour  given  and  received  in  a  foreign  country,  by 

what  law  regulated,  ib, 
protest  and  notice  of  dishonour  transmitted  from  a  foreign  coun- 
try, 264. 
validity  of  bottomry  bond,  by  what  law  regulated,  ib. 
Interest  payable  at  the  rate  of  the  place  of  performance,  ib, 

Koman  law  the  same,  ib. 
Bill  drawn  at  one  place  and  indorsed  at  several  other  places,  qyunCy 

what  rate  of  interest  payable,  ib. 
If  bill  drawn  in  one  country  and  payable  in  another  is  dishonoured, 
drawer  liable  according  to  the  lex  loci  contractiisy  265,  266,  267. 
and  not  the  law  where  bill  made  payable,  ib. 
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CONFLICT  OF  LA.WS — continued. 

and,  if  no  interMt  was  reserved,  interest  at  current  rate  of  the 

countiy  where  bill  was  drawn,  will  be  due,  267. 
interest  due  where  bill  has  been  indorsed  in  different  placce,  t6. 
Whether  contract  is  usurious  or  not,  depends  on  law  of  countiy  where 

made  and  to  be  executed,  268. 
Bate  of  interest  may  be  stipidated  for  usurious  at  place  of  oontract,  if 

not  so  at  place  of  payment  or  performance,  ib. 
Usury  laws  in  this  country  repealed,  ib. 

Bate  of  interest  according  to  place  of  contract,  when  damages  reco- 
vered for  breach  of  contract  ex  mordf  ib. 
Mode  of  estimating  amount  of  debt,  when  sum  payable  in  the  currency 
of  another  country  is  recovered  at  law,  268,  269,  270. 
semble,  by  the  rate  of  exchange  at  the  particular  time,  ib. 
Le  ease  of  mixt  moneys,  (Davy's  Rep.  18),  270. 
Depreciation  of  currency  in  the  time  intervening  between  contracting 

liability  and  payment,  270,  271,  272. 
Discharge  or  diMolution  of  oontract  governed  by  the  law  of  country 

where  entered  into,  272,  273. 
Where  effect  in  foreign  country  of  bankruptcy  is  a  mere  discharge  of 

bankrupt's  person,  it  is  no  defence  to  proceedings  here,  274. 
Nor  where  the  effect  of  insolvency  or  a  eessio  bonorum  is  the  same  in  a 

foreign  country,  ib. 
Discharge  of  a  contract  in  a  place  where  it  was  not  made  or  to  be  per- 
formed, no  diichaige  elsewhere,  ib. 
Thus  order  for  discharge  under  a  Maryland  Insolvent  Act,  no  bar  to 

suit  for  debt  contracted  here,  ib. 
Under  statute  54  Geo.  IIL  c  137,  flebt  contracted  in  England  barred 

by  a  discharge  under  a  Scotch  sequestration,  ib. 
Certificate  xmder  bankruptcy  in  England  dischaige  for  debt  contracted 
before  bankruptcy  in  Calcutta,  275. 

though  debtor  residing  at  Calcutta  had  no  notice  of  the  bank- 
ruptcy, ib. 
Discharge  in  foreign  country  contrary  to  international  law,  not  reoog- 

nized,  ib: 
Contract  not  necessarily  dischaiged  or  dissolved  only  by  the  same  law 

under  which  it  was  entered  mto,  275,  276. 
Defence  of  infancy  depends  on  the  lex  lod  contractus,  276. 
Whatever  relates  to  the  remedy  to  be  enforced  depends  on  the  lex  fori, 

276,  277. 
Difficulty  in  determining  what  relates  to  the  merits  or  validity  of  a  con- 
tract, and  what  relates  to  remedy,  277. 
Parties  to  suit  belong  to  the  remedy,  ib. 

As  who  must  sue  when  chose  in  action  as  a  debt  has  been  assigned,  ib. 
a  balance  of  an  account  due  to  bankrupt's  estate  under  Scotch 

Bankrupt  Act,  ib. 
where  debt  is  by  th^  lex  lod  eonl/ract^  legally  assignable,  ib, 
assignee  of  Irish  judgment,  t6. 
of  a  Scotch  bond,  ib. 
Arrest  of  person  depends  upon  the  lex  fori,  ib, 

and  will  take  place,  though  not  allowable  where  debt  contract- 
ed, i6. 
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Absence  of  criminal  proceedings  no  bar  to  civil   proceedings   here, 

though  requisite  where  cause  of  action  arose,  278. 
Prooeediogs  by  master  of  foreign  vessel  against  the  freight,  belong  to 
the  remedy,  ib. 

and  are  therefore  governed  by  the  lex  fori,  ib. 
Admission  of  evidence  and  its  weight  belong  to  the  lex  forty  ib. 
Semble  action  will  not  lie  here  on  contract  made  abroad,  not  suable  on 

if  made  here,  by  reason  of  the  Statute  of  Frauds,  279. 
Statute  of  Frauds  applies  not  to  the  validity  of  a  contract,  but  only  to 

procedure,  t6. 
Leroux  v.  Brown,  12  C.  B.  801,  disapproved  of,  280. 
Set-off  or  compensation  belongs  to  the  remedy,  ib. 
As  do  also  liens,  ib, 

implied  hypothecations,  ib. 
priorities  of  satisfaction  given  to  creditors,  ib. 
order  of  payment  of  debts,  ib. 
limitation  of  actions,  280,  281. 
Lord  Brottgham's  observations  on  the  Limitations  of  Actions  being 

governed  by  the  lex  fori,  281,  282. 
Distinction  taken  by  Mr.  Justice  Story  where  parties  reside  during  the 
whole  period  in  a  country,  where  the  law  extinguishes  his  debt,  282. 
And  not  merely  the  right  of  action,  ib. 
Point  not  yet  decided,  ib. 

Foreign  judgments,  how  far  binding  and  enforceable  here,  ib. 
Foreign  law  must  be  proved  as  matter  of  fact,  ib. 
by  properly  qualified  witnesses,  ib. 
must  be  pleaded  as  a  fact,  ib. , 

and  not  merely  in  an  argumentative  and  inferential  manner,  ib. 
Evidence  of  foreign  law  on  same  point  in  a  former  case  not  sufficient,  ib. 
Facilities  given  by  22  is  23  Vict.  c.  63,  for  the  ascertainment  of  the 
law  in  different  parts  of  her  Majesty's  dominions,  283. 

by  24  Vict.  c.  11,  for  the  ascertainment  of  the  law  of  foreign 
countries,  ib. 
Practice  of  the  courts  on  difficult  cases  of  foreign  law,  ib. 
Mode  of  dealing  with  foreign  countries  as  laid  down  by  Lord  Cran- 

worth,  ib. 
Until  proved,  presumption  is  that  foreign  is  the  same  as  English  law,  ib. 
Mr.  Westlake's  Treatise  on  Private  International  Law,  284. 

CONSTRUCTIVE  TOTAL  LOSS.     See  Total  Loss. 

CONTRABAND  OF  WAR, 

What  is  comprehended  under  term,  852. 

Neutrals  must  not  furnish  to  belligerents,  ib. 

Catalogue  of,  has  varied,  ib. 

Reasons  for  variations,  ib. 

What  are  articles  of  conirabaixd. 

Warlike  instruments  or  materials  fit  to  be  used  in  war  are  deemed,  853. 

Things  ancipitis  urns,  when  deemed,  ib. 

Naval  stores  and  materials  for  building  ships,  when  deemed,  ib. 

pitch  and  tar,  ib. 

rosin  and  tallow,  ib. 
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CONTRABAND  OF  WAR— amfimted. 
saildoih,  854. 
coals,  %b. 
hemp,  ib, 
ship  timber,  ib. 
masts,  ib. 

ship  oonvertible  into  a  privateer,  ib. 
ship,  when  of  ambiguous  character  and  previously  employed 

in  trade,  ib. 
iron,  ib. 

anchors  and  other  instrumeuts  fabricated  from  iron,  ib. 
provisions,  when  deemed,  ib, 
cheese,  ib. 
ship  biscuits,  ib. 
wines,  ib. 
Must  bo  taken  in  delicto,  on  voyage  to  enemy's  port,  855. 
Though  voyage  be  from  one  enemy's  port  to  another,  ib. 
Neutral  cannot  carry  to  hostile  port  with  ulterior  destination,  ib. 
Goods  goiug  to  neutral  port  not  considered,  ib. 
Proceeds  of,  cannot  be  taken  on  return  voyage,  856. 
Nor  can  rest  of  cargo,  if  innocent,  be  taken,  i&. 
Carriage  of,  to  a  settlement  of  the  enemy,  with  false  papers,  affects 

return  voyage,  857. 
Penalties  for  carrying  contraband, 

formerly  involved  a  forfeiture  of  ship,  ib. 
now  only  of  cargo,  where  ship  belongs  to  a  different  owner,  ib. 
but  freight  and  expenses  of  neutral  owner  not  allowed,  858. 
except  where  articles  of  contraband  are  small  in  quantity,  ib. 
Ground  of  relaxation  of  law,  ib. 
Neutral  master  cannot  aver  ignorance  of  his  cargo,  ib. 
Relaxations  do  not  apply  where  ship  is  taken  with  false  papers,  ib. 
Or  where  treaty  is  violated  by  carriage  of,  ib. 
All  property  of  owner,  if  captured  at  same  time,  forfeited,  ib. 
Whether  it  be  cai^,  ib. 
ship,  ib. 

or  share  in  ship,  ib. 
A  fortiori  if  destination  be  false,  ib. 
Innocent  parts  of  cargo,  forfeited  unless   belonging  to  a  different 

owner,  ib. 
Clause  of  *'  free  ships,  free  goods,"  does  not  legalize  trade  in,  ib. 
Nor  permission  to  trade  with  enemy  in  innocent  articles,  ib. 
Doctrine  of  pre-emption. 
Pre-emption  of  articles   ancipitis   vsus,    when   product   of  exporting 

ooimtry,  859. 
Or  of  merchant  of  exporting  country,  ib. 
As  in  case  of  pitch  and  tar,  ib. 
hemp,  ib. 
timber,  ib. 
provisions,  ib. 
Claimants  must  show  that  they  are  exporting  their  own  produce,  ib. 
Unless  it  be  staple  commodity  of  his  own  country,  ib. 
As  pitch  and  tar  exported  from  Sweden,  ib. 
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CONTRABAND  OF  WABr-^continued. 

Pre-emption  only  exercised  when  bona  fides  is  shown  on  part  of  ex- 
porter, 859. 
As  to  price  of  articles  detained  under  right  of  pre-emption,  860. 
Carrying  of  military  persons,  p%iblic  agents,  and  despatches  of  belliyerents. 
Transport  of  naval  or  military  forces  of  enemy  deemed,  861. 
Number  immaterial,  ib. 

Carrying  of  enemy's  despatches  amounts  to,  ib. 
As  to  what  will  be  considered  despatches,  862. 
Neutral  may  carry  despatches  from  ambassador  of  the  enemy  resident 

in  the  neutral  country,  ib. 
Or  from   a  hostile   port   to   a   consul   of  the  enemy  in   a   neutral 

country,  863. 
Hostile  papers  not  protected  by  conveyance  under  sanction  of  a  neutral 

ambassador  in  the  enemy's  country,  ib. 
Nothing  criminal  in  despatches  of  a  purely  commercial  character,  864. 
Nor  in  carrying  despatches  to  colony  which  has  ceased  to  belong  to  the 

enemy,  ib. 
Nor  when  put  on  board  in  fraud  of  the  master,  ib. 
Unless  he  has  not  shown  sufficient  caution,  ib, 

Military  officers  not  deemed  when  destination  of  a  vessel  is  neutral,  ib. 
Nor  public  agents,  ib. 
Nor  hostile  despatches,  ib. 
Case  of  the  Trent,  ib. 

Penalty  for  carrying  enemy's  despatches,  865. 
Declaration  as  to,  during  late  Russian  war,  ib. 
Supply  of  contraband  not  ordinarily  an  offence  against  the  law  of  the 

neutral  state,  ib. 
Unless  under  some  statute,  ib. 

Contract  relating  to,  may  be  enforced  by  municipal  laws,  866,  867. 
Insurance  on,  void  in  the  country  of  the  hostile  belligerent,  867. 
May  be  enforced  in  courts  of  neutral  country,  ib. 
Proclamation  of  the  crown  issued  in  times  of  war,  meaning  of,  868. 
Foreign  Enlistments  Act  of  England,  ib, 

of  the  United  States,  ib, 
Dedsions,  principal  on,  in  the  United  States,  ib. 
The  case  of  the  Alexandra  {Attomey-Qeneral  v.  SiOem),   869,  870, 

871. 
Demand  for  compensation  by  the  United  States  on  account  of  the 

Alabama,  871. 
Claim  unprecedented  and  unreasonable,  ib, 

CONTRIBUTION.     See  Gbnbbal  Avbeaob. 

CONVERSION 

Of  real  property  held  for  partnership  purposes,  356,  357.     See  Part- 

KBBSHIP. 

DEBTS. 

Order  of  payment  belongs  to  the  remedy,  288. 

Whether  joint  or  separate,  412.      See  Appropbiation  of  Paymbnts— 
Bankeuptcy — Conflict  of  Laws. 
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DEED. 

Whether  partner  can  bind  firm  by,  308.     See  Pabtnsb. 

DEVIATION. 

Implied  vrarranty  against,  120. 

Discharges  underwriter  from  liability,  121. 

'Principle  applies  to  other  cases  where  risk  is  changed,  ib. 

Voluntary  delay  operates  as,  ih. 

In  order  to  constitute,  not  necessary  to  show  risk  to  be  inoreaaed,  ib. 

Sufficient  if  ifc  be  varied,  ih. 

Underwriter  discharged  after,  though  ship  return  safely  into  her  proper 

course,  ib. 
Though  made  by  ignorance  of  captain,  ib. 
Assured  may  recover  for  loss  which  has  taken  place  before,  ib. 
Mere  intention  to  make  will  not  discharge  underwriter,  ib. 
Change  or  abandonment  of  voyage  discharges  underwriter,  122. 
Though  loss  occurs  before  vessel  reaches  the  point  of,  ib. 
Mere  intention  of  putting  into  another  port  will  not  amount  to  cha»ge 

of  voyage,  122. 
Nor  of  taking  an  intermediate  voyage,  ib. 
Bub  undertaking  a  distinct,  unconnected  voyage  will,  ib. 
As  will  determination  to  proceed  to  a  different  port,  ib. 
Mere  fact  of  taking  in  goods  and  clearing  out  for  a  different  i>ort,  is 

not  sufficient  evidence  of  abandonment  of  voyage,  ib. 
May  amount  only  to  evidence  of  intention  to  deviate,  ib. 
Touching  at  an  intermediate  port,  though  not  mentioned  in  the  policy, 

no  deviation  if  it  is  customary,  ib. 
As  to  custom  to  make  intermediate  voyages  in  the  East  Indian  and 

Newfoundland  trades,  123. 
Usage  to  stop  at  intermediate  port  must  be  clear,  ib. 
When  policy  gives  liberty  to  touch  at  an  intermediate  port,  toudiing 

at  any  other,  even  a  customary  port,  amounts  to,  ib. 
As  to  the  order  in  which  intermediate  ports  should  be  visited,  ib. 
As  to  the  construction  of  the  clauses  giving  a  liberty  **  to  touch,"  ib. 

« to  caU,"  ib. 
**  to  touch  and  stay,"  ib. 
"  to  touch,  stay,  and  tnuie,"  ib. 
Renders  policy  void,  although  all  parties  to  the  policy  know  it  has 

taken  place,  when,  ib. 
What  will  justify,  124. 
Necessity,  ib. 

But  voyage  of  necessity  must  be  pursued  in  the  shortest  manner,  ib. 
Underwriter  not  disduurged  where  vessel  is  taken  out  of  her  oouise  by 

a  ship  of  the  Boyal  Navy,  ib. 
Or  by  a  mutinous  crew,  ib. 

Secus  where  ship  at  the  request  of  the  captain  of  the  navy  goes  in  par- 
suit  of  a  strange  sail,  ib. 
Is  justifiable  where  vessel  goes,  for  a  necessary  period  only,  to  refit,  125. 
to  obtain  repairs,  ib. 
to  get  ballast,  ib. 

to  recruit  a  disabled  crew,  or  get  fireah  handsy  ib. 
Unless  she  were  inadequately  manned  at  first,  ib. 
Justifiable,  when  driven  off  her  course  by  stress  of  weather,  ib. 
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DEVIATION — continued. 

Though  captain  sends  ashore  for  provisions,  or  transmits  a  letter  at  the 
same  time,  125. 

when  vessel  cannot  reach  her  port  by  reason  of  an  embargo,  ib, 
or  from  its  being  blocked  up  by  ice,  ib. 
unless  she  abandons  her  voyage  by  returning  home,  ib. 
Justifiable,  where  vessel  bond  fide  seeks  convoy,  ib. 
Whether  she  be  warranted  to  sail  with  convoy  or  not,  ib. 
And  if,  warranted  to  saQ  with,  after  having  been  driven  back  she.  sail 

without  convoy,  she  does  not  deviate,  ib. 
Secus  if  ship  instructed  to  call  at  one  port  for  convoy  goes  to  another, 

]26. 
Justifiable  in  succouring  ship  in  distress,  when,  ib. 

if  rendered  necessary  by  exercise  of  overpowering  force,  ib. 
Holder  of  botfcomry  bond  may  recover  if  vessel  be  lost  after,  65. 
Unless  justifiable,  ib.     See  Bottomry  Bond. 

DISSOLUTION  OF  PARTNERSHIP. 

When  and  how  effected,  371.     See  Pa&tnbrship. 

DOCUMENTS  OP  SHIP. 

Implied  warranty  on  the  part  of  the  ship-owner  that  they  are  proper, 
136. 

according  to  the  law  of  nations,  ib, 
or  treaties  with  particular  nations,  ib. 
Underwriters  discharged  if  ship  be  not  properly  documented  on  start- 
ing, if  there  be  express  warranty,  of  national  character,  3  37. 
Secus,  in  the  case  of  an  implied  warranty  if  documents  are  produced  at 

the  time  of  capture,  ib. 
Court  will  look  to  grounds  of  foreign  sentence  as  well  as  to  the  sentence 

itself,  ib. 
No  implied  warranty  on  the  part  of  the  owner  of  goods  that  they  shall 

be  proper,  ib. 
Secus,  where  the  owner  of  the  goods  is  also  owner  of  the  ship,  ib. 
Are  sufficient,  if  they  be  such  as  are  required  by  general  iutemational 

law,  ib. 
Or  by  treaty  with  the  country  of  the  capturing  ship,  ib. 
Underwriters  not  discharged,  if  ship  be  condemned  for  breach  of  a 

mere  private  ordinance,  ib. 
Nor  for  want  of  a  register,  ib. 
Unless  possession  of,  be  required  by  treaty,  ib. 
Consequence  of  ship  carrying  simulated  papers,  ib. 

Without  the  cdnsent  of  the  underwriters,  ib. 
With/ their  consent,  138.     iSfee  Seawobthikbss. 

DOMICIL. 

Law  of,  how  far  it  regidates  contracts,  249.     See  Captcjrb — Conflict 
OF  Laws. 

DORMANT  PARTNER.     See  Partnbr— PARxraRSHip. 


DOUBLE  PROOF 

In  bankruptcy,  when  allowed,  432.     See  Bank&uptoy. 
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BLEOTION  OF  PROOF, 

Where  creditor  has  taken  a  joint  and  seyeral  secmityy  429. 
See  Bakkbuftct. 

EMBARGO, 

When  laid  on  property  of  another  nation,  929. 

BVIDENCE, 

Admission  of,  belongs  to  the  Umforij  278.     Set  Cokfliot  of  Laws. 

FIRM, 

Partner  agent  for,  how  far,  292. 

Name  of  most  be  osed  by  partner  in  order  to  bind,  294. 
Su  Pabtnxr — ^Pabtnebship. 

FOREIGN  JUDGMENTS, 

How  far  binding  and  enforceable  here,  282.     See  Confuot  of  Laws. 
FOREIGN  LAW, 

How  it  must  be  proved  here,  282.     Su  CoNFUcr  of  Laws. 

FORM  OF  CONTRACT, 

By  what  law  regulated,  258.     See  Conflict  of  Laws. 

FRAUD 

Of  partner,  how  far  landing  on  the  firm,  306.     See  Pabtnbr. 

FRAUDULENT  CONVEYANCE,  &a 

By  trader,  an  aot  of  bankruptcy,  644. 
within  13  Eliz.  c.  5,  ib. 

Or  as  being  in  contravention  of  bankrupt  laws,  *. 

under  statutes  of  Eliz.  an  act  of  bankruptcy,  H, 

And  is  void  against  assignees  upon  an  insolvency,  %b. 

Doctrine  of  fraudulent  conveyances,   tSrc,  by  what  enactments  now 
regulated,  ih. 

As  to  traders,  i6. 

As  to  non-traders,  ib. 

Must  be  made  with  intent  to  defeat  or  delay  creditors,  ib. 

Evidence  of  intent,  how  afforded,  ib. 

Onus  of  showing  intent  lies  on  party  impeaching  deed,  546. 

Formerly  fraudulent  transaction  unless  a  deed  not  an  act  of  bank- 
ruptcy, %b. 

Extended  by  recent  Acts  to  "gifts,  delivery,  or  transfer  of"  pro- 
perty, ib. 

Deed  must  have  been  perfect,  %b. 

Deed  may  be  used  as  act  of  bankruplcy  though  unstamped,  ib. 
and  unregistered,  ib. 
though  kept  by  a  party  in  his  own  possession,  ib. 

Formerly  not  an  aot  of  bankruptcy  if  executed  abroad,  ib. 

Law  altered  by  Act  of  1849. 

Semble,  not  by  Act  of  1861  as  to  non-traders,  ib. 

Fraudulent  delivery  of  bill  of  exchange  an  act  of  bankruptcy,  546. 

So  voluntary  payment  of  money  to  a  particular  creditor,  when,  ib. 

1.  SdU  whtA  <m  act  of  barih^ptcyy  ib. 

Absolute  conveyance  of  all  a  man's  property  in  consideration  of  ante- 
cedent debt,  ib. 
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FRAUDULENT  CONVEYANCE— coniinued. 

Or  of  all  property  with  colourable  exceptions,  ib, 
BonAfde  sale  of  all  property  valid,  ib. 

Even  though  trader  without  knowledge  of  purchaser  was  about  to  ab- 
scond, 647. 
Sale  not  inyalidated  by  knowledge  of  intended  execution,  %b. 
Bill  of  sale  in  consideration  of  former  and  present  advances  to  pay 

creditors  valid,  ib. 
Sale  of  goods  below  market  value  not  fraudulent,  ib. 
Unless  with  intent  to  defeat  and  delay  creditors,  ib. 
Or  to  cheat  creditors,  548. 
Conveyance  by  partner  to  continuing  partner  when  an  act  of  bauk- 

ruptcy,  ib, 
2.  Morigagt  or  irvat  deed  when  an  act  of  batikruptcy. 
Mortgage  of  all  property  to  secure  present  advance  not  an  act  of  bank- 

ruptcy,  ib, 
Secus,  if  fresh  advance  colourable,  ib. 
Assignment  to  relieve  property  from  charges,  equivalent  to  present 

advance,  ib. 
Or  in  consideration  of  creditor  taking  up  a  bill  accepted  by  the  debtor, 

549. 
Or  for  an  advance  to  apply  in  payment  of  existing  debts,  ib. 
Secus,  if  lender  was  aware  that  the  borrower's  object  was  to  defeat  aud 

delay  his  creditors,  ib. 
Mortgage  of  all  his  property  by  a  trader  to  secure  a  pre-existiog  debt 

is  an  act  of  bankruptcy,  ib. 
In  the  case  of  a  surety  as  well  as  a  principal  debtor,  550. 
Immaterial  that  debtor  was  pressecl  by  the  creditor,  549. 
Or  was  under  arrest  at  his  suit,  550. 

that  he  retained  possession  of  his  goods,  ib. 
that  possession  was  taken  by  the  grantee,  ib. 

that  deed  does  not  purport  to  transfer  all  the  property,  ib. 
Conveyance  of  all  effects  at  a  particular  place  not  an  act  of  bankruptcy, 

551. 
Unless  it  be  shown  that  he  had  no  other  property,  ib. 
Colourable  exception  of  part  of  trader's  property  from  an  assignment 

of  all  does  not  prevent  its  being  an  act  of  bankruptcy,  ib. 
Immaterial  that  value  of  property  assigned  greatly  exceeds  liabilities,  ib. 
Or  that  there  is  an  express  trust  of  surplus  for  assignor,  ib. 
Test  for  ascertaining  whether  an  assignment  of  all  property  with  the 

exception  of  part  is  an  act  of  bankruptcy,  651,  552. 
Question  is  not,  whether  assignment  stops  the  trade  of  the  assignor, 

552. 
But  whether  the  necessary  effect  of  assignment  is  to  delay  the  credi- 
tors, ib. 
Although  they  are  merely  the  general  and  not  the  trade  creditors,  ib. 
Conveyance  of  all  a  trader's  property  in  consideration  of  marriage  when 

an  act  of  bankruptcy,  553. 
Mortgage  to  secure  past  and  future  advances  an  act  of  bankrupt<^,  ib, 
to  secure  future  advances  not  necessarily  an  act  of  bank- 
ruptcy, ib. 
As  if  it  be  for  the  purpose  of  carrying  on  trade,  ib. 
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FRAUDULENT  CONVEYANCE— cow <tni««ci 

Conyejanoa  in  consideration  of  a  present  advanoe  Mid  a  by-gone  debt 

of  all  property,  including  advanoe  and  property  to  be  purchased 

with  it,  an  act  of  bankruptcy,  553,  554,  555. 
An  assignment  of  all  effects  in  pursuance  of  a  legal  obligation  valid, 

555. 
Or  if  made  in  pursuance  of  an  agreement  when  antecedent  advance 

made,  ib. 
Inadequacy   of  advance  as   compared   with   value   of   property   not 

material,  ih. 
Assignment  by  a  trader  of  all  his  property  to  secure  a  surety  to  a 

ccnnposition  deed  an  act  of  bankruptcy,  556. 
Agreement  for  transfer  for  valuable  consideration  amounts  to  equitable 

assignment,  557. 
Conveyance  by  a  trader  of  aU  his  property,  an  act  of  bankruptcy,  if 

upon  trust  for  a  particular  creditor,  ib,  , 
Or  for  a  certain  number  of  creditors,  ib. 
Or  for  all  creditors  at  large,  ib. 

Even  though  it  be  for  eiSecting  an  equal  distribution  among  them,  ih. 
Or  though  by  proviso  deed  is  to  be  void  if  trustees  think  fit,  558. 
Or  if  all  the  creditors  shall  not  execute,  ib. 
Or  if  creditors  to  a  certain  amount  shall  not  execute,  ib. 
Or  a  commission  shall  issue,  ib. 

Or  though  deed  may  be  merely  intended  to  make  trader  a  bankrupt,  ib. 
Semble,  that  it  is  material  to  show  existence  of  a  debt  due  at  the 

execution  of  the  deed,  557. 
Reasons  why  such  deed  should  be  considered  fraudulent,  557,  558. 
Execution  of  deed  intended  to  be  registered  under  sect  192  of  the  Act 

of  1861,  an  act  of  bankruptcy,  558. 
Petition  for  adjudication  dismissed  if  deed  registered,  ib. 
Deed,   though  registered  under  sect.   192,  an  act  of  bankruptcy,  if 

requirements  of  that  section  have  not  been  complied  with,  ib. 
Registration  of  deed  under  sect.  194  of  the  Act  of  1861,  does  not  pre- 
vent deed  being  an  act  of  bankruptcy,  559. 
Effect  of  deed  of  assignment  purporting  to  be  executed  by  three  traders 

being  only  executed  by  one,  ib. . 
Testing  property  in  trustees  for  more  ready  conversion,  held  in  equity 

not  to  amount  to  act  of  bankruptcy,  ib. 
Assignment  of  part  of  a  trader's  effects,  though  to  secure  anteoed^t 

debt,  not  necessarily  fraudulent,  ib. 
Secus,  if  the  intent  be  to  defeat,  delay,  or  defraud  creditors,  560. 
Fraudulent  gift  of  part  of  a  man's  property,  when  an  act  of  bank- 
ruptcy, ib. 
Creditor  executing  a  deed  of  assignment  in  favour  of  creditors,  cannot 

treat  it  as  act  of  bankruptcy,  t6. 
Nor  can  a  person  who  was  privy  to  or  acted  under  deed,  ib. 
Nor  his  representative,  ib. 

No  objection  that  some  of  the  assignees  executed  deed,  ib. 
Creditor  not   bound  by  deed  containing  unexplained   stipulation  in 

favour  of  a  particular  creditor,  ib. 
Trustee  may  be  a  petitioning  creditor,  ib. 
But  semble,  not  unless  his  cestui  gue  trusts  acquiesce,  ib. 
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FRAUDULENT  CONVEYANCE— conf/mtcd. 

Creditors  not  party  or  privy  to  trust  deed,  in  certain  cases  prevented 
by  the  Bankrupt  Act  from  nullifying  deed,  560,  561. 

Asbignment  of  all  property  upon  trust  for  creditors  not  to  be  an  act  of 
bankruptcy  unless  petition  filed  within  three  months,  when,  561. 

Semble,  continued  ezistenoe  of  debt  due  at  the  execution  of  the  deed 
necessary  in  order  to  set  it  aside,  i6. 

Subsequent  creditors  may  impeach  deed  under  statute  of  Eiiz.  c.  5,  if 
creditors  at  the  execution  of  the  deed  remain  unpaid,  ib. 

Immaterial  whether  debtor,  making  voluntary  settlement,  wm  solvent, 
if  a  creditor  at  the  date  thereof  is  defeated  or  delayed  thereby,  562. 

^hen  voluntary  deed  impeached  by  subsequent  creditors,  what  is  ne- 
cessary to  be  shown,  ih. 

Immaterial  that  voluntary  settlor  retains  enough  to  pay  the  debts  he 
owes  at  the  time  of  the  settlement,  %b. 

Court  of  Bankruptcy  will  annul  an  adjudication  upon  a  bankrupt's 
own  petition,  to  enable  creditor  to  file  a  petition  under  which  frau- 
dulent conveyance  may  be  impeached,  ib. 

Sale  through  agent  to  bond  fids  purchasers  for  the  benefit  of  the  bankrupt 
and  agent,  not  an  act  of  bankruptcy,  ib. 

Though  it  was  in  contemplation  of  bankruptcy,  ib. 

Nor  a  secret  removal  of  goods,  to  prevent  their  being  taken  in  execu- 
tion, ib, 

FRAUDULENT  PREFERENCE, 

How  the  law  as  to  has  arisen,  533. 

What  constitutes,  534. 

Transfer  must  be  in  contemplation  of  bankruptcy,  and  voluntary,  ib. 

What  is  to  be  considered  as  a  payment  or  transfer  in  contemplation  of 
bankruptcy,  is  a  question  for  a  jury,  ib. 

Court  of  Equity  may  direct  an  issue,  ib. 

Onus  of  proof,  ib. 

What  evidence  necessary,  ib. 

Embarrassed  oLccumstauces  not  conclusive  evidence,  ib. 

Nor  a  mere  consciousness  of  insolvency,  534,  535,  536. 

Quflsre  effect  of  payment  when  trader  is  hopelessly  insolvent,  536. 

Payment  or  tnmsfer  not  voluntary  where  proceedings  are  threatened 
at  law,  ib. 

Or  in  a  criminal  court,  ib. 

Or  there  ib  a  demand  accompanied  by  pressure,  ib. 

Mere  demand  of  debt  is  sufficient,  ib. 

Even  if  not  then  due,  ib. 

So  goods  given  up  to  vendor  on  demand,  537. 

Payment  made  at  request  of  surety,  ib. 

Effect  of  pressure,  ib: 

Pre-arranged  pressure,  ib. 

Payment  in  discharge  of  obligation  not,  ib. 

Though  there  be  a  mistake  as  to  the  obligation,  ib. 

Result  is  the  same  if  debtor  under  like  droumstances  makes  an  assign- 
ment, ib. 

Or  returns  specific  goods,  ib. 

Secus,  where  the  allegation  is  general,  538. 
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FRAUDULENT  PREFERENCE— continued 

Payment  in  the  ooune  of  business,  good,  538. 

PreB8ure  by  solicitor  against  client,  Talid,  ib. 

Plreference  to  be  fraudulent  not  necessarily  to  be  intended  as  benefit  to 

a  particular  creditor,  538,  539. 
Payment  of  a  debt  not  due  at  request  of  creditor,  not  a,  539. 
Payment  under  special  contract  will  not  amount  to,  540. 
Or  in  the  usual  course  of  maintaining  a  son,  ib. 
Circumstances  to  be  left  to  the  jury,  t6. 
MeKe  form  of  transaction  immaterial,  ib, 
A  mere  notice  by  a  trader  that  he  is  about  to  stop  payment,  whereby 

he  is  compelled  to  pay  debt,  nofc  a,  541. 
Whether  debt  is  made  in  contemplation  of  bankruptcy  or  whether  it  is 

voluntary,  are  questions  for  a  jury,  ib. 
And  also  whether  payment  has  been  made  in  consequence  of  pressure, 

or  with  a  yiew  to  fraudulent  preference,  t&. 
Court  will  not  readily  disturb  verdict,  541,  542. 
As  to  when  rule  for  a  new  trial  will  be  granted,  542. 
How  far  declarations  of  bankrupt  are  admissible,  ib. 
Fraudulent  preference  may  be  impeached  under  an  adjudication  on  a 

creditor's  petition,  542. 
And  also  under  an  adjudication  on  a  bankrupt's  own  petition,  ib. 
Even  if  there  were  not  a  sufficient  creditor's  debt  at  the  time  of  prefer- 
ence, ib. 
Effect  of  bankruptcy  on,  ib. 
Title  of  bond  fide  purchaser  from  person  acquiring  goods  by  means  of 

a  fraudulent  preference  indefeasible,  ib. 
Transfer  to  person  by  fraudulent  preference  valid,  except  as  avoided  by 

assignees  in  bankruptcy,  ib. 
Doctrine  of  fraudulent  preference  not  applicable,  to  trustee  re^toiing 

trust  property  to  cestui  qae  trust,  543. 
Applicable  where  trust  deed  registered  under  section  192  of  the  Act  of 

1861,  ib. 

FREIGHT.     See  ABANDONMEirr — Ayebaob — Adjustment  op  Average — 
Conflict  of  Laws — Hypothecation — Total  Loss. 

GAMBLING  DEBTS, 

Securities  for,  contracted  abroad,  25  C.     See  Conflict  of  Laws. 

GENERAL  AVERAGE, 

Principle  of,  90. 

Origin  of  in  Rhodian  law,  ih. 

Adopted  by  Roman  law,  ib, 

Rhodian  law  extended  in  its  operation,  ib. 

Distinction  between  general  and  particular  average,  t6. 

In  order  to  give  rise  to,  loss  must  be  incurred  for  the  \Dh6U  adven- 
ture, 91. 

Not  merely  for  a  part,  ib. 

As  where  com  is  sold  at  low  rate  out  of  ship  to  a  mob,  ib. 

Or  specie  is  thrown  overboard  to  prevent  enemy  getting  it,  ib. 

Immaterial  whether  ship,  cargo,  and  freight  belong  to  one  or  different 
adventurers,  ib. 

Or  whether  they  are  partially  interested,  ib. 


Digitized  by 


Google 


INDEX.  985 

GENERAL  AVERAGE— c<m<inu€d 

Not  essential  that  there  should  be  any  consultation  previous  to  making 

a  sacrifice,  to  give  rise  to,  92. 
Protests  to  be  made  by  captain  on  entering  port,  ih. 
Jettison  of  part  of  cargo  to  preserve  ship  and  rest  of  goods,  viiH  give 

rise  iOy  ib. 
Exception  in  the  case  of  goods  carried  on  deck,  ih. 
Unless  there  be  a  usage  to  carry  them  there,  tb. 
As  timber  on  a  voyage  between  London  and  Quebec,  ib. 
Carboys  of  vitriol,  ib. 
Pigs  from  Waterford  to  London,  i6. 
Custom  that  underwriters  are  not  liable  for  deck  goods    jettisoned 

valid,  93. 
Owners  of  part  of  cargo  shipped  in  lighters  or  boats,  when  lost  can  claim 

contribution  where,  ib. 
And  the  owners  of  the  lighters  and  cargoes,  when,  ib. 
Part  of  cargo  transshipped,  not  liable  to  contribute  if  rest  of  cargo  and 

ship  perish,  ib. 
Nor  will  part  of  the  cargo  if  saved  when  ship  is  lost  contribute  if  goods 

transshipped  be  lost,  ib, 
Secus  had  there  been  a  jettison  of  the  goods,  ib. 

No  contribution  on  loss  of  goods  put  into  lighters  in  ordinary  course,  94. 
Contribution  on  goods  given  to  pirates  by  way  of  ransom,  ib, 
Secua  if  they  be  forcibly  taken  by  pirates,  ib. 
Ransom  to  an  enemy  now  illegal,  ib. 
Protection  afforded  at  law  to  persons  necessarily  sacrificing  goods  of 

others,  ib. 
Sale  of  part  of  cargo  subject  of  general  average  when  it  is  to  make 

good  a  general  average  loss,  ib. 
As  for  making  good  part  of  ship  or  tackle  sacrificed  for  the  general 

safety,  ib. 
Secus  where  accidental  damage  only  has  been  made  good,  ih. 
Or  where  the  money  was  raised  to  release  the  master  from  prison  for  a 

private  debt,  95,  96. 
Shipowner  can  claim  contribution  as  for,  when  part  of  ship  or  tackle 

has  been  sacrificed  for  the  whole  concern,  96. 
As  if  sails  are  cut  down  in  a  tempest,  ib. 
Secus  if  the  loss  is  accidental,  ib. 
As  where  damage  is  done  by  carrying  unusual  press  of  sail  to  escape  an 

enemy,  ib. 
Or  damage  is  done  to  the  vessel  in  resisting  a  capture,  ib. 
Semble,  loss  occasioned  by  ship  being  run  aground  to  esdipe  shipwreck, 

gives  rise  to,  97,  98,  99. 
Arising  from  extraordinary  expenditure  for  joint  benefit  of  ship  and 

cargo,  99. 
On  transshipment  of  cargo,  if  ship  goes  into  a  port  for  repairs,  when,  ib. 
Or  unloading  and  reloading  cargo,  ib. 

Remarks  on  PUmmer  v.  WUdman  (3  M.  A  a  482),  99,  100,  101. 
Wages  and  provisions  of  crew  during  detention  by  embargo,  not  the 

subject  of,  101. 
The  expense  of  hiring  extra  hands  to  pump  at  a  leak  is,  ib. 
But  not  the  hiring  of  men  in  place  of  deserters,  ib. 
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GENERAL  AYERAGE—conHnued. 

Nor  gratuiiieB  for  men  to  do  their  duty,  101. 

Cost  of  extra  coal  for  auxiliary  steam  vessel  held  not  to  be,  t6. 

Expenses  incurred  after  fortuitous  stranding  of  a  vessel  until  disohaige 
of  cargo,  come  under,  102. 

Secus  as  to  expenses  incurred  after  cargo  is  safe,  102,  103. 

Expenses  in  repairs  of  the  ship  accidentally  stranded  are  not,  i6. 

Or  in  bringing  her  to  a  place  to  be  repaired,  103. 

Unless  the  discharge  of  the  goods  from  the  ship  and  the  saving  of  the 
ship,  form  part  of  one  continuous  operation,  t6. 

What  articles  are  liable  to  contribute  to,  104. 
Ship,  iJb. 
Freight,  ib, 
Caigo,  ib. 

If  there  are  no  goods,  ship  and  freight  contribute  rateably,  ib. 

Calculation  to  be  made  when  ship  and  fireight  are  insured  separately,  ib. 

Charterer  must  contribute  in  respect  of  freight  paid  in  advance,  105. 

Wearing    apparel  and  jewels  if  carried  on  the  person  do  not  con- 
tribute, %b. 

Articles  of  value  such  as  gold,  silver,  jewels,  etc,  if  not  attached  to  the 
person,  must  contribute,  ib. 

As  must  goods  carried  on  deck,  ib. 

Even  though  in  some  oases  they  cannot  claim  contribution,  ib. 

Provisions  and  warlike  stores  ore  exempted  from,  ib. 

As  to  mode  of  adjusting^  ib. 

Distinction  between  expenditure  and  a  eacrifice  made  for  the  benefit  of 
all,  ib. 

No  contribution  where  after  a   sacrifice   the   rest   of    the   i^operty 
perishes,  106. 

Where  cargo  is  sold  for  expenses  which  shipowner  is  bound  to  defray,  ib. 

Where  expenses  are  of  an  extraordinary  character,  ib. 

Where  goods  are  jettisoned,  loss  how  to  be  estimated,  ib. 

Where  part  of  the  ship  is  sacri^ced,  107. 

Loss  of  freight,  ib. 

Expense  of  ndsing  money  abroad,  ib. 

Contributory  value  of  ship,  ib. 

of  freight,  ib. 
of  goods,  ib. 

Settlement  of  case  in  a  foreign  port  of  destination,  ib. 

Underwriter  when  bound  by  it,  ib. 

Parties  primarily  liable  to  contribution,  ib. 

Master  hfts  a  lien  on  the  goods  for,  ib. 

Court  of  Admiralty  cannot  enforce  lien,  ib. 

But  will  not  dispose  of  property  without  regarding  it,  ib. 

Mere  consignee  of  goods,  not  liable  for,  when,  108. 

Lord  Tenterden^s  recommendation  of  a  stipulation  in  a  Bill  of  Lading,  ib. 

Underwriters,  how  far  liable  to  make  good  an  average  loas  to  the  in- 
sured, ib. 

Court  of  Equity  has  only  concurrent  jurisdiction  in  oases  of  contribution 
to  general  average,  ib. 

As  action  will  lie  by  one  shipper  of  goods  against  another,  for,  ib. 

By  the  shipowner  against  the  owners  of  cargo,  ib. 
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GENERAL  AVERAGE — continued. 

Or  by  either  the  shipper  of  goods  or  the  shipowner  against  the  under- 
writer, 108. 
GENERAL  BALANCE,  lien  of,  for.     See  Lien. 
GOODS  AND  CHATTELS. 

What  are  within  the  meaning  of  the  reputed  ownership  dause,  457*.     See 
Reputed  Ownership. 
GOODWILL. 

Of  oommeroial  business  an  interest  of  outgoing  partuer,  357. 

May  be  valued,  ib. 

Sale  of,  ib. 

Right  of  purohaser,  ib. 

Partner  obtaining  exclusively  on  dissolution,  ib. 

Only  valuable  when  not  separated  from  business,  ib. 

In  trade  marks,  358. 

Does  not  on  dissolution  of  partnership  belong  to  surviving  or  oontiun- 

ing  partner,  ib. 
Except  by  express  agreement,  ib. 
Sale  of,  by  decree  of  Court,  ib. 

Surviving  partner  may  carry  on  business  at  the  same  place,  ib. 
When  retiring  partner  not  allowed  anything  for,  ib. 
In  professional  business,  goes  to  surviving  partner,  ib. 
as  in  case  of  profession  of  surgeon,  ib. 
•  or  solicitor,  ib.     See  Pabtnership. 

GUARANTEK 

Whether  partner  can  bind  firm  by,  299. 

Of  one  partner,  action  may  be  maintained  by  firm  on,  when,  369. 
For  goods  addressed  to  one  partner  may  be  declared  on  by  fiS*m,  ib. 
When  addressed  to  no  one,  must  be  declared  on  by  person  to  whom 
given,  ib.     See  Partner— Pabtnebship. 

HERITABLE  BOND. 

Heir  entitled  to,  cannot  claim  exoneration  out  of  personalty  in  Eng- 

hind,  26L 
Though  heir  could  do  so  in  the  case  of  an  English  bond,  ib. 
Or  of  a  Scotch  movable  debt,  ib.     See  Conflict  of  Laws. 

HYPOTHECATIONS, 

Implied,  belong  to  the  remedy,  280.     See  Conflict  of  Laws. 
By  master  of  ship.     See  Bottomby  Bond. 

IMMORAL  CONTRACTS, 

Entered  into  abroad,  256.     See  Conflict  of  Laws. 

IMPLIED     WARRANTIES.     See  Deviation— Documents    of    Ship — 
Sbawobthinbss. 

INFANCY, 

Defence  of,  depends  on  lex  loci  contractus^   276.      See  Conflict  of 
Laws. 
INFANT. 

Contract  of,  to  enter  into  partnership,  not  void,  337. 

liable  if  he  expressly  intimates  his  desire  to  remain  a  partner  after 
his  majority,  ib. 
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INFANT — coniiMud, 

Or  if  he  does  not  repudiate  contract  within  a  reasonable  time,  ib. 
Equity  will  sanction  departure  from  articles  of  partnership,  if  bene- 
ficial to,  361.     See  Pabtnbsship. 

INJUNCTION 

Against  partner,  when  granted,  366.     See  Partnirship. 

INSOLVENCY. 

Where  effect  of,  in  a  foreign  country,  is  a  mere  discharge  of  the  debtor's 

person,  it  is  no  defence  to  proceedings  here,  274. 
Order  for  discharge  under  Maryland  Insolvent  Act,  no  bar  po  suit  for 

debt  contracted  here,  ib, 

INNKEEPERS. 

lien  of,  687.     See  Lien. 

INSURANCE.     See  Abandonment — Averaqe — Adjustment  of  Average 
— Pkhviuic — ^ToTAL  Loss. 

INTEREST 

On  bill  drawn  abroad,  at  what  rate  payable,  264.    See  Bottohky  Bond 
— Conflict  of  Laws. 

JETTISON 

Of  part  of  cargo  to  preserve  ship  and  goods  gives  rise  to  general  average, 
when,  92.     See  General  Average. 

JOINT  CREDITORS.     See  Bankruptcy — Partnership. 
JOINT  DEBTS, 

How  payable  in  case  of  bankruptcy,  417.     Su  Baneruptct. 
JOINT  ISTATE, 

How  distributable  in  case  of  bankruptcy,  417.     See  Bankruptcy. 
JUDGMENT. 

Partner  cannot  bind  firm  by  consent  to  an  order  for,  302.    5ee  Foreign 
JuDoicBNTS — ^Partner, 

LEX  LOCI  CONTRAOTUa 

When  it  governs  a  contract.     See  Conflict  of  Laws. 
T^TCY  DOMICILII. 

How  far  it  goyems  a  contract     jSee  Conflict  of  Laws. 
LEX  FORI. 

What  is  governed  by.     Su  Conflict  of  Laws. 
LIEN, 

Definition  of,  686. 

Can  be  claimed  only  when  possession  is  lawful,  ib. 
Is  either  particular  and  general,  ib. 
1^  At  common  law^ 
of  carriers,  687. 
and  innkeepers,  ib, 

may  be  claimed  on  goods  belonging  to  others  than  guests  and  em« 
ployers,  ib, 
Secus  when  parties  claiming  have  notice  that  the  goods  belong  to 

others,  688. 
Innkeeper  cannot  take  clothes  from  the  person  of  guest,  ib. 
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Or  detain  hiB  persoiiy  688. 

But  his  goods  only,  ib. 

Custom  of  London  and  Exeter  for  innkeeper  to  sell  guest's  horse, 

when,  ib. 
Lien  of  innkeeper  particular  only,  ih. 
Does  not  lose  it  by  occasional  absence  of  guest  with  the  things  on 

which  lien  is  claimed,  689. 
Does  not  lose  it  by  guest  going  away  without  payment,  ib. 
Will  not  have  it  unless  goods  came  into  his  possession  in  his  character 

of  innkeeper  as  belonging  to  a  guest,  ib. 
Oannot  be  claimed  in  respect  of  horses  and  carnage  standing  at  livery,  ib. 
Nor  reckoning  for  beer  and  ale  drunk  by  guests,  unless  requirements  of 

Stat  11  4b  12  WilL  III.  c  16,  have  been  complied  with,  ib. 
Has  a  lien  by  express  contract  for  money  lent  to  his  guest,  ib. 
Of  common  carrier  is  a  common  law  lien,  ib. 
Can  only  detain  goods  for  price  of  carriage,  ib. 
Except  under  contract  or  usage,  ib. 
Claim  to  retain  for  general  balance  by  proving  usage,  ib, 
under  a  contract,  690. 

by  giving  notice  of  which  employer  is  cognizant,  ib. 
of  common  carrier  will  not  affect  right  of  consignor  to  stop  in 

transitu f  691. 
for  booking  or  warehouse-room,  when  not  claimable,  ib. 
not  enforced  for  general  balance  due  from  the  consignor  against 

consignee,  ib. 
of  coach-proprietor  on  luggage,  ib. 
of  shipowner,  for  what,  ib. 

not  confined  to  charterer's  goods,  ib. 
on  goods  of  sub-freighters  in  a  general  ship,  ib. 
of  shipowner  destroyed  by  his  entering  into  contract  inconsistent 

with  it,  692,  693,  694. 
of  shipowner  lost  when  ship  is  demised  to  charterer,  and  master 

becomes  his  agent,  695. 
what  is  sufficient  to  show  intention  to  give   up  possession  of 

ship,  ib. 
not  lost  on  capture  of  ship  if  recaptured,  696. 
of  underwriter  on  sum  payable  on  account  of  damages  for  colli* 

sion,  ib. 
for  salvage,  ib. 

at  common  law  of  bailee  for  labour  and  skill  expended  on  chattel,  ib. 
as  in  the  case  of  a  farrier,  ib. 

horsebreaker,  ib. 
shipwright,  ib. 
printer,  ib, 
miller,  ib. 
tailor,  ib. 

trainer  of  racehorse,  697. 
owner  of  stallion,  ib. 
favoured  at  law,  ib. 
Bailee  not  entitled  to,  when  he  does  not  confer  any  additional  value  on 
chattel,  ib. 
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I  of  agister,  697. 

UTory-tUble  keeper,  ib, 
Bftflee  euuioi  thargp  for  care  of  disMel  while  detained,  698. 
ComiiKXi  law  tien  generally  does  not  anthorise  sale,  699. 

ExoeptiGDa,  U>. 
Mere  fact  that  acooonts  require  adjustment  does  not  give  jorisdietion  to 

eqottj  Oonrts  to  direct  nle,  ib. 
Not  ezisttng  at  common  law,  most  arise  £rom  express  oontnict  or 

2.  Liem  ariting  by  expreu  contradj  ib. 

may  be  modified  or  extended  by  expfeas  contract^  ib. 
Or  by  terms  of  contract  or  usage  inconsistent  with  existence  of,  ib. 
Instance  in  cases  of  agistment  of  milch  cows,  700. 

and  in  training  of  race  horses,  ib. 
Or  where   woric  on  chattel  is  contracted  to  be  paid  in  a  partieolar 
manner,  ib. 

or  out  of  a  particular  fund,  ib. 

not  where  there  is  merely  a  contract  for  payment  of  a  fixed 

sum,  ib. 
by  contract,  may  be  either  particular  or  general,  ib. 
Of  common  carrier  for  general  balance  by  express  contract^  701. 
By  implied  contract  as  by  giving  public  notice,  ib. 
Goods  of  third  parties  not  liable  to,  ib. 
Common  carrier  cannot  refuse  to  carry  goods  except  on  terms  of  a  lien 

for  hii  general  balance,  ib. 
Nor  can  innkeeper  refuse  to  receive  guests,  ib. 

Lien  of  banking  company  under  its  articles  on  the  shares  of  its  share- 
h<^en,  ib. 

3.  Lien*  arising  by  impUcation^  ib. 

from  usage,  ib. 

or  dealings  between  the  parties,  ib. 

general  liens  cannot  be  claimed  according  to  general  law  of  prin- 
cipal and  agenty  ib. 
only  from  custom  or  dealings  of  particular  trades,  ib. 
Of  factor  for  general  balance,  ib. 
Whether  he  be  home  or  foreign  factor,  ib. 
Claim  Hmited  to  goods  coming  into  his  hands  as  factor,  ib. 
Factor  has  general  lien  on  proceeds  of  goods  sold  by  him  as  factor,  702. 
Assignees  in  bankruptcy  of  the  factor  will  have  the  nme  rights,  ib. 
Factor  has  no,  for  debts  due  before  his  character  of  factcur  commenced,  ib. 
of  packers  for  general  balance,  703. 
of  bankers  on  securities  of  customers  deposited  with  them  as 

bankers,  ib. 
even  when  in  case  of  negotiable  instruments  they  belong  to  third 
parties,  ib. 
Bankers  cannot  daim  when  securities  have  been  deposited  for  purpose 

inoonsisteut  with  lien,  703,  704. 
Deposit  to  secure  a  specific  sum  not  inconsistent  with  a  general  lien, 

704. 
None  on  deposit  of  partner  on  lus  separate  account  for  general  balaaee 
of  firm  of  which  he  is  a  member,  705. 
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17 or  on  mnniments  left  by  mistake^  705. 

of  consignee^  for  general  balance,  ib. 

of  brokers,  for  general  balance,  ib. 

of  policy  broker  for  general  balance  against  his  employers,  ib, 

though  they  are  merely  agents  when,  ib, 

of  broker  employing  a  factor  to  insure,  706. 

for  general  balance  of  dyers,  ib, 

calico  printers,  ib, 
wharfiogers,  ib. 
Bat  general  balance  must  arise  from  work  done  in  the  course  of  the 

same  business,  ib. 
Decisions  as  to  lien  of  dyers  not  uniform,  ib. 
Fullers  hare  no  lien  for  their  general  Jbalaoce,  ib. 
Usage  of  trade  as  to  lien  for  general  balance  may  vary  in  different 

localities,  ib. 
Onus  of  saakiog  out  right  of  general  lien  lies  upon  wharfinger,  ib, 

of  attorney  for  general  balance  on  papers  of  client,  707. 
Unless  they  have  come  into  his  hands  in  another  capacity,  ib, 

master  of  ship  has  none  on  ship  or  freight  for  wages,  ib, 

or  for  expenditure,  ib, 
4.  How  ihe  right  of  lien  may  be  lost, 

lost  by  abandonment  of  possession  of  goods,  ib, 

by  payment  away  of  money  the  subject  of  a,  ib, 

will  not  revive  on  recovery  of  possession,  708. 

unless  they  had  been  stolen  or  taken  by  fraud,  ib, 

not  lost  by  deposit  of  goods  for  safe  custody,  ib, 

of  shipowner,  how  preserved  after  discharge  of  goods  from  the 
ship,  ib, 

remains  over  goods  placed  in  bond  warehouse,  when,  ib. 

shipping  agent  having  lien  on  goods  may  have  them  brought  home, 
when,  709. 

lost  by  a  person  taking  them  in  execution  at  his  own  suit,  ib. 

though  sold  to  him  under  the  execution,  ib, 

lost  on  satisfaction  of  the  debt,  ib, 

by  release  of  it  in  a  composition  deed,  ib, 

by  taking  security  payable  at  a  distant  day,  ib, 
Semble,  immaterial  that  securities  are  already  due,  ib. 

may  be  lost  by  misconduct  of  party  claiming,  710. 

as  by  holder  of  pledging  goods,  ib, 

not  destroyed  by  a  set  off,  ib, 

imless  by  contract  between  the  parties,  ib. 
Vendee  takes  goods  subject  to,  ib. 

on  indorsement  of  bill  of  lading  when,  ib, 

not  necessary  to  prove  actual  tender  in  an  action  of  trover  for 
goods  detained  for,  when,  711. 

waived  by  a  claim  to  retain  on  a  different  ground,  ib. 

specific,  not   lost  by  wrongful  claim  to   retain   it   for  general 
balance,  ib. 

right  of,  not  lost  by  lapse  of  time,  ih. 

of  vendors  of  realty  for  unpaid  purchase-money,  ib. 

of  penon  advancing  money  upon  a  deposit  of  title-deeds,  ib. 
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of  consignee  of  Weet  Indian  estate,  711. 

Roman,  Dutoh  law  of,  712. 

none  against  books  of  account  of  a  bankmpt^  ib. 

LIMITATION  OF  ACTIONS 

Belongs  to  the  remedy,  280.     See  Conflici  of  LA.wa. 

LOAN 

Obtained  by  one  partner  binds  firm,  293.     See  Partner — Partnkr* 

SHIP. 

MANAGER, 

Or  receiver  of  partnership  property,  when  appointed,  368. 
See  Partnbrship. 

MARKET  OVERT, 

Sale  in,  714.     See  Salb  of  Chattels; 

MARRIED  WOMAN, 

When  she  can  enter  into  partnership,  337. 
See  Partkershif. 

MARSHALLING 

By  Court  of  Admiralty  when  one  of  two  creditors  has  a  double  security, 
68.     See  Bottomry  Bond. 

MASTER  OF  SHIP. 

Power  to  sell  part  of  cargo  for  repairs  of  ship,  when,  72. 

amounts  to  a  loan  from  the  shipper  or  owner  of  goods,  ib. 
He  may  claim  to  be  repaid  by  the  shipowner,  ib. 
Either  the  price  of  the  goods  at  the  place  of  sale,  t6. 
or  at  the  port  of  destination,  ib. 
unless  the  vessel  failed  to  reach  it,  ib. 
qucere  whether  in  such  case  he  could  recover  sum  for  which  goods 

sold,  ib. 
reason  why  master  can  sell  only  part  of  cargo  for  repairs  of  ship, 

73. 
when  the  owner  of  the  goods  must  contribute  under  the  head  of 
general  average,  ib.     See  General  Average. 
Can  sell  the  ship  when  the  voyage  becomes  hopeless,  ib. 
As  when  ves&.d  becomes  a  complete  wreck,  ib. 
Or  repairs  would  exceed  her  value,  ib. 
Where  no  communication  is  to  be  had  with  owners,  and  no  money  can 

be  obtained  for  repairs,  ib. 
Sale  by,  only  permitted  in  cases  of  tirgent  necessity,  74. 
Sale  only  justifiable  after  all  attempts  to  rescue  ship  have  failed,  ib. 
Or  if  capable  of  repair,  that  money  could  not  be  procured,  ib. 
Sale  not  justifiable  from  mere  difficulty  in  procuring  funds,  i6. 
Or  materiaU  for  repairs,  ib. 
Nor  though  vessel  be  in  imminent  danger,  ib. 
If  master  sells  without  a  sufficient  examination,  ib. 
Or  unless  on   the  best  and  soundest  judgment   under  the   circum- 
stances, t&. 
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MASTER  OF  SHIP— continued. 

Barden  of  proof  of  propriety  of  Bale  lies  on  pnrobaser,  when,  74. 

should  consult  consul  before  sale  of  ship  in  a  foreign  port,  ib. 
Surveyors  employed  to  survey  ship  may  be  purchasers,  when,  ih, 
acquiescence  in  sale  by  owner,  75. 
confirmation,  74,  75. 
Has  authority  to  receive  proceeds  of  sale  himself,  75. 

or  to  order  payment  of  them  to  others,  ib. 
Has  authority  to  sell  cargo  for  proprietors  of,  when,  i6. 
in  cases  of  instant  and  imforeseen  necessity,  ib. 
as  in  case  of  a  perishable  cargo  driven  into  port,  ib. 
shipowner  as  well  as  master  liable  in  trover  for  cargo  erroneously 

sold  by  master,  76. 
though  master  exercised  his  discretion  bMid  fide,  ib. 
No  freight  due  if  cargo  sold  by,  at  intermediate  port,  ib. 
When  he  may  transship  cargo,  77. 
Whether  it  be  his  right  or  duty  to  transship,  ib. 
When  not  bound  as  agent  of  his  owner,  ib. 
Is  entitled  to  the  whole  freight  contracted  for  when  goods  transshipped, 

77,  78,  79. 
Though  goods  carried  for  less,  ^6. 
Upon  whom  loss  falls  when  transshipment  is  effected  at  higher  rate  of 

freight,  79. 
Semble,  he  can  then  transship  only  as  agent  for  the  freighter,  ib. 
Case  of  Matthews  v.  Gibbs  (3  Ell  <k  Ell  282),  80. 
Has  no  implied  authority  to  bind  owner  of  cargo  to  pay  more  than 

current  rate  of  freight,  ib. 
Not  justified  in  transshipping  without  consulting  agent  of  shipper,  ib. 
Not  conveying  cargo  to  destination  not  entitled  to  freight,  81. 
Freighter  must  pay  the  whole  if  he  prevents  conveyance  of  cargo  to 

destination,  82. 
Freighter  voluntarily  receiving  goods  at  intermediate  port  must  pay 
pro  ratdy  ih. 

by  virtue  of  new  contract,  ib. 
See  BoTTOHBY  Bond. 

NEUTRAL  TERRITORY. 

Belligerent  cannot  exercise  hostilities  within,  747. 
Or  seize  property  belonging  to  his  enemy,  ib. 
If  he  does  so  it  must  be  restored,  748. 
Limits  of,  difficulty  in  ascertaining,  ib. 
Extent  of  at  sea,  from  shore,  ib. 
Reason  for  this,  ib. 

Whether  neutral  territory  at  sea  should  be  more  extended,  ib. 
Distance  calculated  liberally  for  a  neutral  state,  tb. 
Favourable  circumstances  taken  into  consideration,  ib. 
Reckoned  from  islands,  appendages  to  the  coast,  ib. 
And  not  merely  from  the  mainland,  ib,  . 

Extends  to  ports,  749. 
harbours,  ib. 
bays,  ib. 
mouths  of  riverB,  ib, 

3  B 
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NEUTRAL  TERRITORY— «on«tnwe(i 

adjacent  parts  of  «ea  inclosed  by  headlands,  749. 
Jurisdiction  of  British  Crown  over  bays  called   "tiie  King's  Cham- 
bers," i6. 

of  the  United  States  over  Delaware  Bay,  ib. 
Jurisdiction  of  four  leagues  from  the  coast  under  the  British  Hovering 

Acts,  760. 
Straits  and  sounds  within,  when,  t6. 
Inland  lakes  and  seas,  ib. 
Rivers  where  land  on  both  banks  belongs  to  the  same  state,  ib, 

bays  and  estuaries,  ib. 
Rivers  flowing  through  conterminous  states,  ib, 
Conunon  use  to  different  states  'presumed  in,  ib. 
May  be  rebutted  by  proof  of  a  peculiar  property,  ib. 
It  must  be  clear,  ib. 

Capture  of  vessel  within  neutral  territory  invalid,  ib. 
Or  of  vessel  beyond  neutral  territory  by  vessel  within  it,  751,  752. 
Captors  must  not  station  themselves  in  mouths  of  neutral  rivers,  752. 
Nor  within  neutral  harbour,  ib. 
But  if  accidentally  within  neutral  harbour,  may  capture  enemy  beyond 

protection  of,  ib. 
Whether  if  contest   is  commenced  out  o^  belligerent  may  seixe  prize 

within,  753. 
Capture  of  vessel  may  be  effected  after  passage  through,  when,  ib. 
The  neutral  state  only  can  claim  property  captured  within,  754. 
Claimant  must  be  in  a  dear  state  of  neutrality,  ib. 
As  to  costs  of  captors,  t&. 
Whether  neutral  state  not  obtaining  redress  for  capture  made  within, 

bound  to  compensate  owners  of  captured  property,  754,  755. 
Secus  where  commander  of  captured  ship  resorts  to  force,  when,  tb. 
Neutral  cannot  release  goods  or  vessels  of  friend  brought  into  its  ports 

by  a  belligerent,  755. 
Captors  usually  not  allowed  to  take  prizes  into  neutral  ports,  ib. 
Regulation  to  prevent  vessel  of  one  belligerent  following  that  of 

another  out  of  a  neutral  port,  756. 

NEUTRALS.      See  Blockadb — Capture — Coastinq  Tbjldr  of  Enbmt — 

COHTBABAKD  OF  WaR NbUTRAL  TERRITORY VISITATION  AND  SbARCH. 

NOMINAL  PARTNER.     See  Partnbr--Partnbr8Hif. 

NOTICE 

To  one  partner,  how  far  binding  on  the  firm,  305.     $u  Partner. 
Of  abandonment  in  cases  of  total  loss,  when  it  must  be  given  to  insurers, 
171,  172.     See  Total  Loss. 

NOTICE  TO  QUIT, 

One  of  two  or  more  joint  lessors  cannot  give,  306. 
Unless  they  hold  as  partners  in  trade,  ib. 

See  P.ARTNBR8. 

OPEN  POLICY.     See  Adjustment  of  Ayxraor. 
ORDER  AND  DISPOSITION.     See  Rbputed  Ownbesbip. 
OSTENSIBLE  PARTNER.     See  Pabtnsb— Pabtnxrship. 
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PABTICULAB  AVERA.GE.     5ce  Adjubtmbkt  or  Avbeaob. 

PARTIES  TO  SUIT, 

The  lex  fori  regulates.     See  Conflict  of  Laws* 

PARTNER, 

General  role  that  each  is  agent  for,  and  may  bind  the  rest  in  partner- 
ship business,  292. 
Whether  they  be  active,  ib, 
nominal,  ib, 
or  dormant,  ib. 
Although  partners  may  agree  not  to  do  certain  partnership  acts,  act  of 

one  binds  them  to  third  parties,  293. 
Even  dormant  partners  are  bound,  ib. 
But  have  no  implied  power  to  bind  the  firm,  ib. 
Unless  the  third  parties  have  notice  of  the  agreement,  ib. 
in  partnership  business  may  bind  the  firm  by  a  loan,  ib, 
purchase  of  goods,  ib, 
sale  of  partnership  goods,  ib, 
or  a  pledge  of  them,  ib. 
Even  in  the  case  of  a  particular  adventure,  t6. 
Distinction  between  joint-purchase  or  sub-purchase  and  partnership, 

294. 
Joint-owner  can  only  pledge  or  sell  his  own  share,  ib. 
Partner  cannot,  it  seems,  without  express  authority  of  firm,  bind  them 
by  raising  money  to  increase  capital,  tb, 

in  partnership  in  trade  can  bind  firm  by  drawing  cheques  on  the 

banker  of  the  firm,  ib, 
by  drawing  a  bill  of  exchange  in  the  name  of  the  firm,  ib. 
by  accepting  bill  of  exchange,  ib. 
or  indorsing  one,  ib. 
by  giving  promissory  note,  ib. 
Unless  title  of  person  seeking  to  charge  them  can  be  impeached,  ib. 
Bill  drawn  in  the  name  of  the  firm,  and  accepted  by  one  partuer 
binding  on  all,  when,  ib, 

or  if  partnership  is  carried  on  in  the  name  of  one,  when,  ib. 
As  to  onus  of,  showing  that  a  single  name  is  not  used  for  the  firm,  ib, 
without  special  authority,  can  only  bind  firm  by  the  partnership 
name,  295. 
Result  of  signing  the  true  names  of  partners  instead  of  fictitious  name 

of  firm,  t&. 
Slight  deviation  from  name  of  firm  not  material,  ib. 
Firm  may  use  one  name  for  general  business,  and  another  for  indorsing 
negotiable  instruments,  ib, 

not  liable  for  bills  or  notes  accepted  or  given  before  he  joined  the 

firm,  ib, 
liable  for  acceptance  so  far  as  it  covered  debt  incurred  after  he 

joined  firm,  296. 
can  only  bind  copartners  by  a  joint  bill  or  note,  ib, 
joint  and  several  note  only  binds  partner  giving  it  severally,  ib, 
where  business  is  not  mercantile,  cannot  bind  firm  by  bill  of  ex- 
change, ib, 
or  promissory  note,  ib, 
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As  in  the  case  of  an  attorney,  296. 
a  farmery  ib, 

a  partner  in  a  farming  concern,  ib, 
or  in  a  mine,  ib. 
Power  by  partner  in  a  non-mercantile  firm  t^  bind  by  bill  or  note,  when 
necessary  in  a  pardcalar  instance,  ib. 
or  when  usual  in  similar  partoer^Lipei,  ib. 
Coal  mining  company  may  be  considered  sometimes  a  trading  com- 
pany, 297. 
Kot  known  to  the  world  has  no  implied  authority  in  the  absence  of  ex- 
press power  to  bind  the  firm,  298. 
Ordinarily  cannot  bind  partnership  by  a  guarantee  for  a  collateral  pur- 
pose, 299. 
SecuB  where  it  is  within  the  scope  of  the  partnership  dealings,  i&. 
Firm  may  be  bound  by,  though  given  out  of  usual  course  of  business, 

if  adopted  by  firm,  i6. 
Question  of  adoption  left  for  consideration  of  jury,  ib. 
Case  of  BreUd  t.  WiUiams  (4  Exch.  623),  299,  300. 
Partner  may  also  bind  firm  by  an  acknowledgment,  300. 

accounts  rendered,  ib, 
admission,  ib, 
promise  to  pay,  ib, 

assent   to   transfer  account  io   a  new 
banker,  ib. 
Effect  of  tender  to  or  by  one,  ib. 
Part  payment  of  principal  or  interest  by  one  partner  or  oo-contractor, 

was  formerly  an  answer  to  plea  of  Statute  of  Limitations,  301. 
SecuB  since  Mercantile  Law  Amendment  Act  (19  &  20  Vict  a  97),  ib. 
Conflicting  authorities  as  to  whether  sect.  14  of  Act  is  retrospec^Ye,  ib. 
Quaere  whether  a  copartner  is  an  agent  duly  authorised  under  the  13th 

section,  ib. 
Acts  of  surviying  partners  before  statute  did  not  keep  debt  aliTo  against 
representatiyes  of  deceased  partner,  ib, 

cannot  bind  firm  by  a  submission  to  arbitration,  ib, 

by  a  consent  to  an  order  for  a  judgment,  802. 
or  by  giving  a  cognovit  to  pay  debt  and  costs,  ib, 
entering  into  a  submission  to  an  award  liable  to  an  action  on  firm 
revising  to  be  bound,  ib. 
Firm  not  bound  by  contract  of  a  partner  not  in  the  name  of  the  part- 
nership, ib. 
Though  firm  may  have  profited  thereby,  ib. 

As  where  one  partner  signs  in  his  own  name  a  promissory  note,  ib. 
or  draws  or  accepts  a  bill  of  exchange,  ib, 
or  executes  a  power  of  attorney,  ib. 
or  borrows  a  sum  of  money,  ib. 
Secus  if  one  partner  purchases  and  applies  to  use  of  firm  goods  in  which 

it  usually  deals,  ib. 
Liability  of  firm  on  general  contract  though  one  partner  enters  into  c(m* 
tract  as  security  for  firm,  302,  303. 

cannot  bind  firm  by  contract  wholly  unconnected  with  ita  busi- 
ness, 303. 
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Firm  not  bound  by  securities  fraudulently  obtained  from  a  partner,  303. 
As  where  money  is  fraudulently  raised  by  one  partner  on  negotiable 

instruments,  ib. 
Giving  a  promissory  note  or  accepting  a  bill  in  the  name  of  the  firm  for 
.  his  own  debt,  ib. 
Even  if  they  get  into  the  hands  of  an  indorsee,  304. 
Unless  he  can  prove  that  he  gave  a  valuable  consideration  for  them,  ib. 
They  may  be  enforced  against  partnership  by  indorsee  for  value  without 

fjraud,  ib. 
Or  without  notice  that  they  had  been  fraudulently  obtained,  ib. 
Has  implied  power  to  receive  debts  due  to  firm,  ib. 
Even  after  dissolution,  ib. 

Unless  debtors  have  notice  of  an  assignment  of  the  debts,  t&. 
Or  there  be  an  order  of  Court  to  pay  them  to  another  partner,  ib. 
Firm  bound  by  receipt  of  debts,  ib. 
Unless  given  in  fraud  of  the  partnership,  ib. 
Though  partner  may  misappropriate  receipts,  ih. 

Firm  of  attorneys  bound  by  receipt  of  a  partner  for  money  to  be  in- 
vested on  a  particular  security,  ib. 
Secus  where  the  money  is  paid  for  the  general  purpose  of  investing 

it,  ib. 
Onus  probandi,  when  separate  creditor  takes  partnership  security,  305. 
Liability  of  partnership  for  money  advanced  to  individual  partner  on 
negotiable  security  in  the  name  of  the  firm,  ib. 

not  rebutted  by  mere  knowledge  of  creditor  that  advance  has  been 
'  carried  to  account  of  partner,  ib. 
Under  what  circumstances  firm  is  liable  for  security  given  for  antecedent 

debt  of  partner,  ib. 
Act  or  admission  of  partner  in  proceedings  in  law  or  equity  binding  on 

firm,  ib. 
As  is  notice  to  one  partner,  ib. 

may  bind  firm  by  agreeing  to  stay  proceedings,  ib. 
or  entering  an  appearance,  ib. 
may  give  notice  in  legal  proceedings,  ib. 
Or  of  abandonment  of  a  cargo  in  cases  of  insurance,  306. 
One  of  two  or  more  joint  lessors  cannot  give  notice  to  quit,  ib. 
•     Unless  they  hold  lease  as  partners  in  trade,  ib. 

Firm  bound  by  fraud  of,  against  innocent  parties  in  matters  connected 

with  business,  ib. 
As  where  one  partner  purchases  goods  for  his  own  use,  ib. 
fraudulently  negotiates  a  partnership  security,  ib. 
converts  money  of  customers  of  bank  to  his  own  use,  ib. 
makes  a  fraudulent  statement,  ib. 

or  fraudulently  colludes  with  partner  of  another  firm,  ib. 
may  render  firm  liable  for  a  wrong,  ib. 

for  personal  negligence,  ib. 

for  breach  of  the  revenue  laws,  ib. 

and  in  some  cases  not  only  civilly  but 
criminally,  ib. 
may  sign  petition  in  bankruptcy  for  firm,  il. 
demand  and  notice  in  a  trader  debtor  summons,  ib. 
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m&y  prove  a  debt,  S06. 

sign  a  letter  of  attorney  for  firm  in  bankruptcy,  ib, 

may  revoke  power  to  vote  in  choice  of  assignees  given  by  another 

partner,  307. 
cannot  except  under  express  power,  bind  firm  by  deed,  t6. 
though  the  partnership  agreement  be  under  seal,  ib. 
Subsequent  acknowledgment  of  power  by  other  psrtners,  ib. 

may  bind  rest  of  firm  by  executbig  deed  in  their  presence  and 

by  their  authority,  ib. 
though  there  be  only  one  seal,  ib. 
Distinction  between  deed  operating  as  a  grant  and  a  release,  ib. 
Semble,  partner  may  bind  firm  by  deed  operating  as  a  release,  ib. 
Covenant  by  one  partner  not  to  sue,  cannot  be  pleaded  in  bar  to  an 

action  by  the  firm,  308. 
May  assent  to  a  creditor's  deed  on  behalf  of  firm,  ib. 
Where  partner  has  authority  to  bind  firm  in  a  transaction,  it  will  not  be 
invalidated  by  use  of  a  deed,  ib. 

Can,  with  consent  of  firm,  execute  a  warrant  of  attorney  for  signing 
judgment,  ib.    See  Paktnbrshu\ 
Retiring  partner,  though  surety  not  dischai^d  by  acts  of  continuing 

partner,  when,  ib. 
Promoter  of  company  not  liable  as,  309. 
Allottees  not  liable  for  acts  of  managers,  ib. 

PARTNERSHIP, 

Terms  o^  usually  regulated  by  articles,  334. 
Private  unincorporated,  may  be  entered  into  by  parol,  ib. 
Or  be  inferred  from  acts  of  parties,  ib. 
Persons  may  engage  in  as  ostensible  partners,  ib. 
as  nominal  partners,  tb. 
as  dormant  partners,  335. 
1.  What  cansHtuies  a  parUiership. 
Definition  of,  ib. 

is  a  voluntary  contract,  ib. 
Distinction  between  partner^p  and  community  of  interest  independent 
of  contract,  ib.  ^ 

As  between  tenants  in  oonmion,  ib. 
joint  tenants,  ib. 

persons  purchasing  for  mere  purpose  of  division,  ib. 
the  representatives  of  a  deceased  partner  and  the  surviving 

partners,  ib. 
joint  contractors,  ib. 
is  founded  on  the  deUclus  persoruK^  336. 
Third  person  cannot  be  introduced  into,  without  the  consent  of  all  the 

partners,  ib. 
But  he  may  become  a  partner  of  a  partner  in  his  share,  ib. 
Surviving  partner  not  bound  to  take  representatives  of  deceased  partner 

into,  ib. 
Except  in  the  case  of  a  stipulation  to  that  effect,  ib. 
According  to  Roman  law  such  stipulation  was  void,  ib. 
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By  Engliflh  law,  an/  person  or  class  of  persons  by  stipulation  may  be 

intrbdnced  into,  336. 
Bat  stipulation  must  be  dear,  ih. 
Option  reserved  to  executors  of  deceased  partner  to  enter  into,  effect 

of,  t6. 
All  persons,  am  juris,  are  competent  to  enter  into,  ib. 
Contract  of  infant  to  enter  into  voidable,  not  void,  337* 
Infant  when  liable  as  partner,  ib. 
An  alien  friend  may  enter  into,  ib. 
But  not  an  alien  enemy,  ib. 

Or  a  person  domiciled  in  an  alien  enemy's  country,  ib. 
Married  woman  by  common  law  cannot  enter  into,  ib, 

but  she  may  by  special  custom,  as  by  custom  of  London,  ib, 
upon  civil  death  of  her  husband,  ib. 
or  his  transportation  for  a  term  of  years,  ib, 
or  if,  being  a  foreigner,  he  do  not  come  within  the 

realm,  ib, 
in  equity  she  can  bind  her  separate  property  by,  ib. 
and  she  may  trade  in  during  separation,  under  Di- 
vorce and  Matrimonial  Causes  Act,  t6. 
Essential  to  contract  of^  that  something  should  be  put  into,  ib, 

either  money,  effects,  labour,  or  skill,  ib. 
Not  necessary  that  each  partner  should  contribute  the  same  thing  to,  ib. 
One  may  contribute  labour  and  industry,  338. 
Roman  law  the  same,  ib. 

Stipulation  with  regard  to  property  in  capital  bin  dbg,  ib. 
whether  it  be  express,  ib. 
or  implied,  ib. 
Presumption,  in  the  absence  of  stipulation,  ib. 

may  exist  in  capital  stock,  although  price  in  first  instance  is  ad- 
vanced by  one  party,  ih. 
Agreement  on  purchase  of  goods  by  one  party  for  a  division  of  profits 

of  sale,  will  not  give  another  property  in  goods,  ib. 
Partner  having  property  in,  can  pledge  stock,  339 
secus,  if  he  has  only  an  interest  in  profits,  ib, 
part-owner,  can  pledge  share  only,  ib. 
must  be  constituted  for  a  lawful  purpose,  ib. 
Void  if  for  an  immoral  purpose,  ib. 

as  for  keeping  house  of  ill  fame,  ib. 
a  gambling-house,  ib. 
or  if  it  be  in  contravention  of  Act  of  Parliament^  ib. 
Communion  of  profits  essential  to  creation  of,  340. 
But  partner  may  stipulate  with  co -partner  to  be  free  from  loss,  ib. 
But  he  will  still  be  liable  to  third  parties,  ib. 
Exists  between  parties  when  there  is  a  community  of  interest  in  the 

stock  and  profits,  ib. 
But  is  not  essential  that  there  should  be  a  communion  of  interest  in 

the  capital  stock,  ib. 
If -there  be  a  community  of  profit  and  loss,  ib. 

Partners  in  the  absence  of  contract  will  participate  equally  in  profits 
and  losaef,  840,  341. 
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By  the  law  of  Scotland  it  is  a  qnesiion  for  a  jary,  341. 
Proportion  of  partners  in  [»t>fits  may  be  iufenred  from  their  dealingii,  ib, 
Ab  entries  in  tiie  books  of,  ib. 

In  the  absence  of  contract  partners  not  entitled  to  interest  on  capital,  342. 
although  one  partner  may  not  have  brought  in  capital,  according 

to  Agreement,  ib, 
when  interest  payable  on  capital,  allowed  np  to  what  time,  ib, 
when  allowed  on  advances  by  partner  to,  ib, 
what  rate  allowed,  ib, 

partner  not  charged  with  interest  on  balances  in  hand,  ib. 
or  sums  drawn  out  or  sdvanced  to  him,  ib, 
secus,  when  money  of  firm  fraudulently  retained,  ib, 
or  improperly  applied,  ib, 

when  accounts  kept  badly  by  a  surviving  partner,  343. 
2.  LiabHiiy  ofpersom  as  parinen  to  third  parties  though  not  partners^ 
inter  se  quasi  partnership, 

law  before  Cox  r.  Hickman,  and  28  <b  29  Vict  c.  86,  ib. 

as  to  third  persons,  where  person  has  a  share  in  profits,  though  a 

mere  agent  or  clerk,  ib, 
not  created    as  regards  partners,  when  an  agent  or  senrant  in 
to  be  remunerated  by  a  portion  of  profits,  ib. 
As  between  them  and  third  parties  it  Lb  a  partnership,  ib, 
Secus  where  agent  or  servant  is  to  be  remunerated  by  part  of  a  gross 
fund  or  stock  not  altogether  composed  of  profits,  ib, 

or  a  sum  cf  money  calculated  in  proportion  to  a  given  quautnm 
of  profits,  344. 
Option  to  enter  into,  while  unexerciBed,   does  not  make   person  a 
partner,  t6. 

nor  receipt  of  interest  or  annuity  fixed  as  to  amount  and  duration 
for  money  advanced  firm,  ib, 
Secus  if  he  received  an  annuity  out  of  profits,  ib, 
or  in  lieu  of  them,  i6. 

or  determinable  on  cessation  of  the  trade,  ib, 
or  an  annuity  on  rate  of  interest  fluctuatiug  with  the  rate  of 

profits,  ib, 
though  it  be  contingent,  ib. 
Dormant  partner  liable  for  engagements  of,  ib. 

Departure  in  C(xiii  v.  Hickman  (8  Ho.  Lo.  Ca.  268)  from  the  rule  as  to 
.the  effect  of  sharing  profits,  344,  346,  346,  347. 

further  limitation  of  the  rule  as  to  the  effect  of  sharing  (ffofite,  by 
28  <b  29  Vict  a  86—347,  348. 
Person  allowing  his  name  to  be  used  by,  liable  a^  if  a  partner  to  third 
parties,  when,  348. 

the  holding  out  must  have  been  by  his  express  or  implied  autho- 
rity, 349. 
must  have  been  known  to  person  seeking  to  render  him  liable,  ib, 
and  before  contract  in  respect  of  which  liability  was  entered  into, 

arose,  ib, 
executor  of  deceased  partner  not  rendered  liable  by  partnership 

being  carried  on  in  the  name  of  the  old  firm,  ib, 
unless  perhaps  where  the  surviving  partner  was  executor,  ib. 
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3.  LiahUUies  of  partners. 

How  far  ooe  partner  can  bind  the  partnership,  349.     See  PA.BTNBa. 
liabiliiy  of  partner  begins  with  commencement  of,  ib. 
Immaterial  that  deed  of  partnership  wa?  not  signed,  ib. 
Partner  not  liable  for  contracts  made  previoos  to  commenoement  of,  %b. 
Though  partners  agreed  that  partnership  was  to  have  a  retrospective 

operation,  350. 
Person  not  liable  for  goods  furnished  when  he  was  a  partner,  under 

contract  made  before,  ib, 

nor  if  conditions  of  futurepartnership  have  not  been  fulfilled,  when,  ib. 
Liability  of  ostensible  partner  ceases  on  retirement,  and  after  proper 

notice  of  dissolution,  ib. 
But  he  will  be  liable  for  previous  contracts  of,  ib. 
Liability  will  continue  if  he  do  not  give  proper  notice  of  dissolution,  ib. 
Notice  in  the  **  Chizette  "  sufficient  to  those  who  have  not  previously 

dealt  with,  ib. 
Actual  notice  should  be  sent  to  those  who  have  had  dealbgs  with,  ib. 
Circular  letter  generally  sent  to  them,  361. 
Notice  may  be  presumed,  when,  ib, 

although  given,  liability  of  partner  allowing  his  name  to  be  used 
continues,  ib, 
Secus  if  lus  name  be  used  without  his  authority,  ib. 
Dormant  partner  chargeable  only  in  respect  of  liabilities  when  actually 

a  member  of,  ib. 
Not  necessary  for  him  to  give  notice  of  retirement,  ib, 

except  to  those  aware  of  his  being  a  partner,  ib. 
Representatives  of  deceased  partner  not  liable  at  law  for  contracts  of 

firm,  ib, 
Secus  in  equity,  ib. 
Joint  creditors  on  insolvency  or  bankruptcy  of  partner  postponed  in 

equity  to  separate  creditors  as  to  separate  estate,  ib. 
Joint    creditors  may  proceed  in  equity  against  representatives  of 

deceased  partner,  352. 
Though  it  be  not  proved  that  surviving  partner  is  insolvent,  352,  353. 
Equity  will  treat  joint  security  for  antecedent  debt  of,  as  several,  353. 
Secus  where  it  is  executed  as  a  matter  of  arbitrary  convention  for  no 

antecedent  liability,  ib. 
Claims  against  a  retired  partner  and  the  estate  of  a  deceased  partner 

lessened  by  appropriations  of  payments,  when,  ib. 
Agreement  on  dissolution  between  partners  as  to  payment  of  debts 

binding  on  them,  ib, 

does  not  vary  rights  of  creditors,  ib. 
By  consent  of  all  parties  including  creditors,  debts  of  old,  may  be 

transferred  to  new,  partnership,  ib. 
Creditor  of  a  firm  tiding  separate  security  of  one  partner  in  discharge 

of  joint  debt  discharges  firm,  ib, 
Secus   where   the  creditor  takes   only  collateral  security  from   one 

partner,  354. 

or  only  receiveB  interest  from  him  on  joint  debt,  ib. 
Question  as  to  whether  creditor  has  made  such  agreement  is  for  deter- 
mination of  jury,  ih. 
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Gmm  at  law  on  this  Bnbjeot  arise  on  dissolution  of  partnenhip  by 

arrangement^  355 
Cases  in  eqnitj  where  dissolation  has  taken  place  on  death  of  a  partner,  ib. 
An  intention  must  appear,  or  agreement  be  proved,  to  release  estate  of 

deceased  partner,  ih, 
Secus  where  transactions  show  that  creditor  has  accepted  liabiUtj  of 
the  survivor,  ib. 

discharged  by  payment  of  a  debt  by  one  partner,  ib. 
or  by  a  release  or  discharge  to  one  partner,  ib, 
though  debt  be  joint  aod  several,  ib. 
but  not  a  mere  covenant  not  to  sue  one  partner,  ib. 

4.  Biyhts  mid  interests  of  partners  in  the  partnership  property, 

are  joint  owners,  ib. 
How  interest  of  partners  differs  fiom  that  of  joint-tenants  and  tenants 

in  common,  ib. 
Partner  may  dispose  of  property  of  consisting  of  personalty,  when,  ib. 
Tenant  in  common  or  joint-tenant  can  only  dispose  of  his  share^  356. 
Survivorship  in  case  of  property  of,  ib. 
In  case  of  real  property  surviving  parties  trustees  for  representatives  of 

deceased  partner,  t6. 
Real  property  held  for  partnership  purposes  when  treated  in  equity  as 
personalty,  ib, 

as  when  purchased  with  partnership  capital,  for  the  purposea  of 
partnership  in  trade,  i6. 
Secus  where  real  estate,  though  used  for  partnership  purposes  in  trade, 

belonged  to  partners  when  they  entered  into,  ib. 
Or  was  acquired  by  them  out  of  private  moneys,  ib. 

or  by  gift,  ib. 
Or  if  though  purchased  out  of  capital  of,  was  not  purchased  for  partner- 
ship purposes  in  trade,  ib. 
Agreement  or  direction  for  sale  amounts  to  conversion,  ib. 
Partner's  lien  on  property  of,  for  bis  share  under,  ib. 
For  his  own  advances  to,  357. 
For  moneys  abstracted  by  partner  from,  ib. 
Share  of  partner,  how  ascertained,  ib, 
OoodxoiU  ought  to  be  sold  with  book  debts,  how,  ib, 
rights  of  person  purchasing  goodwill,  ib, 

how  valued  by  Court,  when  partner  obtaining  the  benefit  o^  is 
made  accountable  for,  ib. 
Goodwill  not  valuable  unless  connected  with  the  business,  ib, 

in  connection  with  trade-marks,  358. 
Estate  of  deceased  partner,  or  surviving  partner,  entitled  to  participate 

in,  when,  ib. 
On  sale  of  partnership  under  decree,  ib. 
When  retiring  partner  not  allowed  anything  for  goodwill,  f6. 
Goodwill  in  professional  business  in  the  absence  of  oontract  goes  to 
surviving  partner,  ib. 

as  in  case  of  profession  of  surgeon,  ib, 

or  soHoitor,  ib, 

5.  Rights,  duties,  and  ohligaiions  of  partners  beiween  themseUes, 

oontract  of,  must  be  characterised  by  good  faith,  ib. 
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maybe  set  aside  by  person  induced  fraudulently  to  enter  into  it,  368. 
fraud  must  be  dearly  proved,  ib. 

lease  renewed  by  one  partner  held  in  trust  for  firm,  when,  369. 
lease  acquired   for  the  partnership  purposes  partnership  assets, 
when,  ib. 
Partner  not  allowed  to  derive  any  underhand  advantage,  ib, 
as  in  making  a  purchase,  ib, 
negotiating  a  new  partnership,  ib. 

undertaking  clandestinely  business  of  the  firm  for  his  own  pro- 
fit, ib. 
by  bartering  his  own  goods  for  things  purchased  by  him  for  the 

firm,  360. 
by  selling  his  own  goods  to  firm,  ib, 

parties  may,  by  contract,  take  themselves  out  of  principle,  ib. 
Duty  of  partner  not  to  exclude  another  from  the  equal  management 
of,  ib. 
to  enter  receipts  in  books  of,  ib. 
to  keep  precise  accounts,  ib, 
to  have  them  ready  for  inspection,  ib. 

to  devote  due  amount  of  time,  interest,  and  skill,  to  affairs  of,  ib. 
Partner,  save  under  contract,  not  entitled  to  compensation  for  his 
time,  labour,  or  skill,  ib, 

even  in  the  case  of  a  surviving  partner  carrying  on,  361. 
but  only  to  costs  out  of  pocket,  ib. 
Duty  of  partners  to  conform  to  articles  of,  ib. 
Construction  to  be  placed  upon  them,  ib. 

Equity  will  sanction  departure  from  articles  of,  if  beneficial  to  in- 
fants, ib, 

articles  may  be  varied  by  consent  of  partners,  ib. 
either  by  writing,  or  by  mode  of  carrying  on  business,  ib. 
Special  clauses,  as  for  instance,  as  to  taking  accounts  considered  to  be 

expunged  if  not  acted  upon,  when,  t&. 
Carried  on  after  expiration  of  term,  how  far  regulated  by  articles,  862. 
Two  partners  taking  third,  he  joins  on  the  same  terms,  ib. 
Except  as  varied  by  stipulation,  ib. 
Duration  of,  not  to  be  inferred  from  length  of  lease,  part  of  the 

subject-matter  of  partuership,  ib. 
Sub-partnership  in  the  absence  of  contract  not  necessarily  co-extensive 

with  original  partnership,  ib. 
6.  Bemedies  of  partners  as  betwea^  ihemsdves. 
At  lato,  account  cannot  in  general  be  taken  between  partners,  ib. 
Nor  can  one  partner  bring  an  action  against  another  for  money,  ad- 
vanced on  account  of,  363. 
But  he  may  maintain  action  on  a  covenant  by  deed,  ib. 
Or  a  speciai  undertaking  not  by  deed,  ib. 

for  money  advanced  before  partnership  for  its  formation,  tb. 
for  work  done  for  firm  before  he  joined  it,  ib, 
for  balance  of  an  account  struck  by  the  firm,  363. 

by  the  court,  ib. 
by  an  arbitrator,  ib. 
implied  promise  to  pay  is  sufiident,  ib. 
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Partner  may  bring  action  against  copartner  for  advances  made  to  him 
in  respect  of  what  he  is  to  contribute  to  joint  capital,  363. 

or  in  respect  of  matter  withdrawn  from  the  adjustment  of  the 

partnership  concerns,  ib, 
or  for  amount  of  liability  for  using  his  name  after  dissolution, 
364. 
EquUy  gives  more  extensive  remedies  than  law  in  cases  of,  ib, 

wUl  decree  specific  performance  of  contract  to  enter  into  for  a 
term,  ib, 
Seons  where  no  term  fixed,  ib. 

or  though  term  is  fixed,  if  amount  of  capital  and  mode  of  carry- 
ing on  business  is  undefined,  ib. 
Nor  will  equity  decree  specific  performance  of  covenant  to  refer  to 
arbitration,  365. 

nor  substitute  master  for  arbitrator,  ib. 
Plea  to  refer  to  arbitration,  no  valid  objection  to  bill,  ib. 
Doubtful  whether  action  would  lie  for  breach  of  covenant  to  refer,  ib. 
Or  that  any  but  nominal  damages  should  be  obtained,  ib. 
Covenants  to  refer  to  arbitratiou,  how  made  effectual,  ib. 
Partner  may  file  a  bill  against  another  for  amount  of  profits  of  business 

carried  on  in  breach  of  covenant,  ib. 
Unless  he  has  acquiesced  in  breacb,  ib. 
Courts  of  equity  will  take  accounts  between  partners,  ib. 
And  it  is  not  essential  that  at  the  same  time  a  dissolution  be  sought,  ib. 
At  all  events  where  partner  is  acting  in  violation  of  partnership  con- 
tract, ib. 
Where  partner  has  committed  acts  which  would  warrant  equity  in 

decreeing  a  dissolution,  it  will  grant  an  injunction,  366. 
As  where  partner  for  his  own  purposes  has  been  drawing,  accepting,  or 

indorsing  bills  of  exchange,  ib. 
Or  been  nsiug  resources  of  partnership  for  a  rival  business,  ib. 
Or  been  obstructing  or  interrupting  of  the  cairying  on  of  the  business 

of,  ib. 
Excluding  his  partner  from  the  business,  ib, 

abstracting  the  partnership  books  contrary  to  covenant,  ib, 
doing  acts  of  waste  or  iujuiy  to  the  property  of,  ib. 
carrying  on  business  after  dissolution  in  breach  of  agreement,  ib. 
Injunction  granted    for  giving   partnership  bUl  for  separate  debt, 
when,  ib. 

not  necessary  that  there  should  be  such  facts  as  if  proved  at 

hearing  would  be  grounds  for  a  dissolutioD,  ib. 
to  prevent  violation  of  covenant  of  deed  of,  367. 
but  it  must  be  studied,  intentional,  and  prolonged,  ib. 
After  dissolution  of,  equity  will  restrain  any  of  former  member  of  firm 
from  doing  acts  inconsistent  with  duty  of  winding  it  up,  ib. 
as  if  one  of  them  carries  on  the  business  for  his  own  benefit,  ib. 
and  will  restrain  representatives  of  deceased  partner  from  using 

lease  for  other  than  partnership  purposes,  ib. 
and  surviving  partner  from  ejecting  representatives  of  deceased 
partner  frt)m  leaseholds  of,  ib. 
Eeceiver  or  manager  of  property  of  appointed,  ib. 
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Bat  partner  seeking  mtiBt  either  show  a  dissolution,  367. 

Or  facts  entitling  him  to  one  at  the  hearing,  t6. 

As  where  partner  is  exclnding  him  from  the  business,  ib. 

Or  insists  on  legal  objection  destroying  his  right  to  share  in,  t6. 

Partners  may,  by  contract,  exclude  interference  of  the  court,  368. 

Or  provide  that  in   certain   events   one   partner  may   exclude    the 

other,  ih. 
Receiver  appointed  where  dissolution  is  sought  or  has  taken  place,  ih. 

when  breach  of  contract  of  has  been  committed,  ib. 
As  where  one  partner  refuses  to  account  for  effects  of,  t&. 
Or  after  dissolution  carries   on   trade   with   effects   of  on   his  own 

account,  ib. 
Or  exdudeB  his  copartner  from  winding  up  of,  ib. 
Collects  debts  contrary  to  agreement,  ib. 
Where  surviving  partner  carries  on  business  with  assets  of  deceased 

partner,  ib. 
Receiver  and  manager  appointed  on  interlocutory  application,  when,  ib. 
But  questions  between  partners  not  then  determined,  ib. 
Where  all  partners  are  dead,  receiver  in  a  suit  appointed  as  of  course,  ib. 

7.  Bights  of  partners  against  third  parties. 

Debtor  liable  to  firm  for  advance  of  one  of  its  members,  when,  369. 
All  partners  may  sue  on  account  of  sale  or  purchase  by  one  of  them, 

■  when,  ih. 
Person  indebted  to  ostensible  partner  sued  by  firm  may  set  off  debt  of 

ostensible  partner,  ib. 
Action  may  be   maintained  by  firm   on   guarantee  of  one  partner, 

when,  ib. 
Guarantee  for  goods  addressed  to  one  partner  may  be  declared  on  by 

firm,  ib. 
When  addressed  to  no  one  must  be  declared  on  by  person  to  whom 

given,  ib. 
Security  for  future  advances  given  to  a  firm,  whether  by  specialty  or 

simple  contract,  ceases  on  change  of  firm,  369,  370. 
as  on  coming  in  of  new  partner,  370. 
*  upon  the  death  of  an  old  partner,  ib. 
or  outgoing  of  old  partner,  ib. 
Unless  security  was  intended  to  be  in  force  notwithstanding  change,  ih. 
Case  of  Sb-ange  v.  Lee  (3  East,  484),  370,  371. 
As  to  guarantee  to  or  for  a  firm  under  19  &  20  Vict.  c.  97,  s.  4,  871. 
One  partner  in  the  absence  of  fraud  may  release  third  parties  from 

liability  of,  to,  ib. 
And  payment  of  debt  to  one  partner  is  valid,  t&. 
Even  after  dissolution,  ib.  ' 

Though  by  clause  in  the  articles  of,  another  partner  is  to  receive 

debts,  ih. 
One  partner  may  give  time  to  debtor  of,  as  by  taking  his  accept- 
ance, ib, 

or  by  his  act  may  prevent  partnership  from  suing  debtor,  ib, 

8.  Dissolution  of  parinershipf  when  and  how  effected, 
1.  by  operation  of  law,  ib. 

as  by  partner  becoming  outlawed,  convicted,  and  attainted,  ib. 
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hj  marriage  of  female  partner^  372. 

by  general  assignment  of  one  or  more  of  the  partners,  when,  ib. 
By  partnership  effects  of  one  of  the  ptytners  being  taken  in  execu- 
tion, ib. 

by  insolyency  or  bankruptcy  of  one  or  more  of  the  parsers,  ib. 
and  dissolution  has,  on  adjudication,  relation  back  to  act  of  bank- 
ruptcy, ib, 
by  war  between  countries  of  partners,  373. 
by  death  of  partner,  if  no  stipulation  to  the  contrary,  ib, 
though  partnership  be  for  definite  period,  ib, 
irrespectiTe  of  notice  to  partners  or  third  persons,  ib. 

2.  Dissolution  of  partnership  by  the  partners  themaelyes,  ib, 

by  consent  of  all,  though  entered  into  for  a  limited  period,  ib, 
not  by  the  mere  will  of  one  of  the  partners,  ib, 
by  the  will  of  one  partner  on  giving  proper  notice  if  no  time  be 
fixed  for  duration  of,  ib. 
Not  requisite  that  notice  should  be  given  as  in  Boman  law  at  a  season- 
able time,  373,  374,  375. 
Power,  under  articles,  of  expelling  partner  must  be  exercised  in  good 

fidth,  375. 
And  not  for  the  benefit  of  a  particular  partner,  ib, 

may  expire  by  efflux  of  time,  ib. 
Business  carried  on  after  dissolution  considered  partnership  at  w&l,  ib, 
and  may  be  dissolved  immediately,  though  under  original  articles 

notice  of  dissolution  was  required,  ib, 
may  expire  by  extinction  of  subject  matter  of,  ib, 
by  termination  of  business,  ib, 

3.  As  to  dissolution  by  decree  of  a  court  of  equity,  376. 

where  partnership  originated  in  fraud,  misrepresentation,  or  op- 
pression, ib. 

in  case  of  gross  misconduct  of  a  partner,  ib, 

as  a  breach  of  good  faith,  ib, 

raising  money  on  credit  of,  for  his  private  use,  ib, 

fraudulently  applying  trust  funds  to  his  own  use,  ib, 

exclusion  of  copartner  from  business,  ib, 

not  entering  receipts,  or  not  leaving  books  open  to  inspection 
of,  ib, 

allowing  bills  to  be  improperly  drawn  on,  ib, 

where  conduct  of  copartner  prevents  business  being  properly  car- 
ried on,  ib, 

or  misconduct  of  both  parties,  ib. 

where  there  is  violent  and  lasting  dissension  between  partners,  ib, 

slight 'misconduct  or  ill-temper  of  copartner  not  sufficient,  ib, 

especially  if  there  has  been  acquiescence,  ib. 

or  where  conduct  of  partner  making  the  application  is  the  cause 
of  dissension,  377. 

where  it  becomes  impossible  to  carry  on,  according  to  original 
intention,  ib, 

when  business  cannot  be  carried  on  at  a  profit  without  farther 
capital,  ib. 

k  fortiori  if  firm  be  insolvent,  ib. 
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where  there  is  incurable  insanity  of  one  of  the  partners,  377. 

it  most  be  dearly  proved,  or  inquiry  or  issue  will  be  directed,  378. 

proof  of  person  being  found  louatic  under  a  commission  conolu- 

siye,  ib, 
but  decree  will  not,  in  the  absence  of  contract,  be  retrospective,  ib, 
costs  of  suit  for  dissolution  on  ground  of  insanity  of  copartner,  ib, 
notice  to  determine  may  be  given  to  insane  copartner,  ih, 
power  of  Lord  Chancellor  to  dissolve  under  the  Lunacy  Regulation 
Act  when  partner  becomes  lunatic,  379. 
On   dissolution   by   decree,    equity   will    determine    rights    between 

partners,  ib. 
As,  for  instance,  where  premium  for  entering  into  should  be  returned 
wholly  or  in  part,  379,  380. 

may  be  dissolved  by  award  of  arbitrator,  when,  ib, 
9.  Effects  aiui  cotisequences  of  dissoltUion. 

as  between  the  partners  themselves,  380. 
they  can  enter  into  no  new  engagements,  ib. 
for  community  exists  only  for  purpose  of  winding  up  affairs  of,  ib. 
Each  partner  can  insist  that  funds  shall  be  applied  in  discharge  of  debts 

and  liabilities,,  ib. 
And  single  partner  may  pay  and  collect  debts,  ib. 
And  give  receipts  and  discharges,  ib. 
And  equity  will  restrain  partner  acting  inconsistently  with  purpose  of 

winding  up,  ib. 
Partner  may  do  any  act  necessary  for  winding  up  affairs  of,  381. 
But  he  will  not  be  allowed  to  derive  any  private  advantage,  ib. 
As  by  composition  of  debts,  ib. 

Or  by  getting  a  lease  in  his  own  name  for  partnership  purposes,  ib. 
Partner  cannot  advertise  discontinuance  of  business,  «6. 
Except  as  regards  himself,  ib. 
Not  in   the    absence    of   stipulation  allowed   anything  for   winding 

up,  ib. 
Representative  of  partner  in  the  absence  of  stipulation  or  direction  in 

his  will  may  have  concern  wound  up  and  disposed  of,  r&. 
If  surviving  partner  continues  trade,  how  representative  of  deceased 
partner  can  charge  him,  ib, 

where  property  consists  partly  of  leaseholds,  ib, 

if  renewed  by  surviving  partner,  382. 

where  trade  is  of    a  speculative  character   requiring  great  out* 

Uy,  ib. 
where  surviving  partner  refuses  to  give  representatives  of  deceased 

partner  information  as  to  affairs,  t5. 
accounts  between  surviving  partner  and  estate  of  deceased  partner, 
how  taken  when  capital  of  the  latter  not  withdrawn,  ib. 
Effect  of  dissolution  by  bankruptcy  of  partners,  ib. 
Assignees  become  tenants  in  common  with  solvent  partners,  ib. 
And  at  law,  actions  must  be  brought  in  the  names  of  the  assignees  and 

solvent  partners,  383. 
Actions  by  third  parties  against  solvent  partners  and  bankrupt,  ib. 
Solvent  partners  cannot  engage  in  new  transactions,  ib. 
Bat  solvent  partners  and  assignees  may  wind  up  afiairs  of,  ib. 
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Solreni  partnfln  entor  into  sew  oonirmcts  at  their  own  risk,  383. 

hajiks  at  the  option  of  the  assignees  to  acconnt  for  profits,  or  pay 

intarest^  ib. 
and  are  sabject  to  all  leases,  tb. 

Power  of  solreni  partner  to  sell  partnsnJiip  property,  cannot  be  assigned 
to  another,  At. 

Or  exercised  by  a  jodgment  creditor,  ib, 

Accounts  of,  must  be  taken  aoocMding  to  special  agreement,  Uk 

If  waired  by  parties,  then  in  the  usnal  way,  t^. 

Ptotner  withholding  bodes  and  docnments  of,  from  the  Court  of  Chan- 
cery, in  taking  accovmts  charged  arbitrarily,  ib. 

After  disBolnti<»i  of,  property  o^  will  be  scdd,  384. 

Even  in  case  of  death  or  bankraptcy  of  a  partner,  the  snrriTCffs  cannot 
insist  on  taking  effects  at  a  Talnation,  «& 

Nor  can  partner  in  the  absence  of  contract  compel  his  copsrtners  to 
bny  at  a  Talnation,  ib. 

Sale  ci  effects  may  be  directed  on  motion,  when,  ib, 

SorriTing  partners  may  porchase  share  of  deceased  partner,  ib. 

Covrt  win  give  liberty  to  partners  to  bid  at  the  sale  of  the  effects  o^  ib. 

Except  to  paring  haying  the  conduct  of  the  sale.  Of. 

How  kmg  estate  of  deceased  partner  is  liable  to  demands  of  sarviving 
partners,  ib, 

not  sabject  of  poeitiTe  enactment,  ib, 
how  dealt  with  in  equity,  ib. 

Effidcts  ci  diswdntion  as  to  rights  of  creditors,  385. 

Bights  of  creditors  against  partners  not  altered  by  dissohition,  ib. 

Band  fide  assignment  of  share  of  retiring  to  continuing  partner  valid,  ib. 

And  joint  property  o^  becomes  separate  property,  ib. 

And  no  longer  liable  to  claims  of  joint  creditors,  ib. 

Creditor  has  no  lien  on  effects  of  partnership  while  it  is  going  on,  ib. 

But  he  may  get  judgment  and  take  out  execution,  ib. 

On  dissolution,  partners,  or  their  representative?,  have  a  limi  in  equity 
on  effects  of^  for  shares,  ib. 

Joint  creditors  have  a  quasi  lien,  through  equity  of  partnos,  ib. 

lien  of  representative  of  deceased  partner  does  not  extend  to  piopeity 
d  surviving  partner  acquired  after  dissolution,  386. 

On  dissolution  by  death  of  partner,  at  law  joint  creditors  can  only  pro- 
ceed against  the  survivors,  ib. 

In  equity  against  the  estate  of  the  deceased  partner,  ib. 

But  surviving  partners  would  be  proper  parties  to  suit,  ib. 

As  to  administration  of  partnershq)  assets  in  bankruptcy,  ib. 

in  equity,  ib. 

Where  estate  d  deceased  partner  is  insolvent,  and  surviving  partner 
solvent,  ib. 

Where  estates  d  deceased,  and  surviving  partner,  are  insolvent^  ib. 

Where  both  partners  die  before  administration  takes  place,  ib, 

10.   Convenion  of  partnership  asieU. 

If  retiring  partner,  on  dissolution  of,  bond  fide  assigns  stock  to  remaiik- 
ing  partner,  it  becomes  lus  separate  property,  397. 

and  is  distribntaUe  among  his  separate  creditorsi  t&. 

Principle  upon  whidi  Ex  parte  Ruffin  (atUe^  387)  was  decided,  t& 
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Remarks  of  Lord  Eldofi  in  Ex  parte  WiUiams  (11  Vea.  5),  397,  398. 
Transfer  in  order  to  ooDvert  joint  or  partnership  into  separate  property 

mnst  be  complete,  399. 
By  legal  deed  of  assignment,  i6. 

By  mere  agreement  if  there  be  a  delivery  of  the  goods  in  specie^  399, 400. 
Mere  ezeoutory  agreement  not  suffident,  400. 
Effect  of  interference  of  the  Court  of  Chancery  afber  an  assignment  and 

previous  to  bankruptcy,  ib. 
Fact  of  consideration  for  assignment  being  made  up  of  bills  of  exchange 

will  not  make  it  executory,  400,  401. 
lien  of  retiring  partner  for  unpaid  purchase-money  of  real  estate,  401. 
Notwithstanding  assignment,  joint  creditors  entitled  to  personal  effects 

remaining  in  order  and  disposition  of  firm,  ib. 
Mere  dissolution  or  retirement  of  one  partner  will  not  convert  joint 

into  separate  property,  ih. 
Case  of  Ex  paHe  Taylor  (Mont.  Rep.  240),  ih. 
Joint  creditors  of  partner,  to  whom  effects  of,  have  been  assigned,  may 

before  bankruptcy  elect  to  become  separate  creditors,  ib. 
But  not  afterwards,  ib.  * 

Joint  creditors  may,  after  assignment  to  one  partner,  proceed  against 

both,  402. 
Transfer,  in  order  to  convert  joint  into  separate  property,  must  be 

bond  Jidey  402. 
Not  converted  in  case  of  fraud  or  collusion,  ib. 

Or  where  the  firm  and  partners  collectively  and  individually  are  in- 
solvent at  the  time  of  the  transfer,  ib. 
Case  of  Ex  parte  Mayou,  In  re  Edwards-  Wood  and  Chreenwoody  ib. 
Case  of  Ex  paHe  Peake^  In  re  LightoUer  distinguished,  404,  405,  406. 
Mere  happening  of  bankruptcy  immediately  after  assignment  will  not 

in  the  absence  of  firaud  render  it  void,  ib. 
See  Bankruptcy — ^Reputed  Ownbrship. 

PAYMENT.     See  Appropriation  op  Payments. 

PIRATES.     See  Ransom. 

PLEDGE, 

By  one  partner  when  it  binds  firm,  293.     See  Partner — Partnership. 

POLICY   OF   INSURANCE.     See  Adjustment  op  Average — General 
Average — Prebuum — Total  Loss. 

PREMIUM, 

Return  of,  when  question  arises  as  to,  226. 
1.  Rule  laid  down  by  Lord  Maiisfield  as  to,  ib. 
Returned  where  risk  has  not  been  run,  tb. 
Though  through  fault  or  will  of  the  insured,  ib. 

or  any  other  cause,  ib. 
Lord  Mansfield^s  reason  for  the  rule,  ib. 

Application  of  the  rule  where  assured  had  no  goods  on  board,  ib. 
Where  insured  had  no  insurable  interest,  and  underwriters  set  that  up 

as  a  defence  to  an  action,  ib. 
But  there  must  be  no  illegality  in  the  voyage,  ib. 
Or  fraud  in  effecting  the  policy,  ib. 

3  T 
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Where  risk  bM  been  run,  preminm  eannot  be  recovered  on  groond  of 

plaintiff  not  having  insurable  interest)  226. 
Proportionable  return  of,  for  short  interest  when  part  of  goods  insured 

only  on  board,  i6. 
In  valued  policy,  tb. 

open  policy,  tb. 
Return  for  short  interest  when  profits  are  insured,  227. 
In  case  of  valued  policy,  no  return  of,  because  goods,  being  all  on  board, 

were  not  of  value  mentioned  in  policy,  ib. 
Betum  of  in  case  of  over-insurance,  ib. 

where  there  are  several  underwriters,  ib. 
Several  policies  of  the  same  date  considered  one  policy,  ib. 
How  returned  where  there  are  several  policies  of  different  dates,  ib. 
Principle  upon  which  cases  proceed,  228. 
Difference  of  date  when  immaterial,  ib. 

Betumed  where  assured  does  not  comply  with  express  or  implied  war- 
ranty, ib. 

as  express  warranty  of  neutrality,  ib. 
or  of  sailing  with  convoy,  ib. 
or  implied  warranty  of  seaworthiness,  ib. 
Betum  of,  where  riak  has  never  commenced,  ib. 
2.  Bule  laid  down  by  Lord  Mafi^fieldy  ib. 

No  apportioDment  or  return  of,  if  risk  has  ouce  commenced,  ib. 
No  return  of,  where  ship  insured  '*  at  and  from  a  port"  is  seaworthy 
for  port,  though  unseaworthy  for  voyage,  229. 

or  where  ship  has  deviated  from  her  course,  ib. 
Apportionment  of,  where  insurance  comprises  two  distinct  voyages,  and 

one  has  not  commenced,  ib. 
Usage  of  trade  to  consider  risks  of  voyage  divisible,  230. 

or  to  make  a  rateable  return  for  risk  on  part  of  voyage,  ib. 
No  return  of,  where  policy  is  void  for  illegality,  ib. 
as  where  it  is  a  wager  policy,  ib. 
or  it  affects  a  re-insurance  void  under  19  Geo.  IL, 

c.  37,  s.  4,  t6. 
or  covers  a  voyage  carrying  on  trade  with  the  ene- 
my, ib. 
Maxim  od  which  law  depends,  ib. 
Ignorance  of  law  is  no  excuse,  ib. 

even  in  the  case  of  a  foreigner,  ib. 
May  be  recovered  where  policy  was  effected  in  ignorance  of  &cta,  ib. 
As  that  war  had  been  declared  with  country  the  trading  to  which  is 

covered  by  policy,  ib. 
Where  vessel  departed  without  licence  contrary  to  expectation,  ib. 
Secus  where  assured  knew  veasel  left  without  licence,  ib. 
Though  he  may  afterwards  procure  one,  ib. 

May  be  recovered  semble,  though  voyage  illegal,  if  action  be  oom- 
menced  before  risk  is  over,  ib. 
Before  action  for  return  o^  insured  must  renounce  contract  to  in- 
surer, ib. 
Even  though  risk  may  not  have  commenced,  ib. 
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May  be  recovered  if  uuderwriter,  when  he  sabscribed  policy^  was  aware 
of  arriyal  of  ship,  231. 

or  makes  positiTe  misrepreeentations  ia  a  point 
of  materiality,  t6. 
Kot  returned  if  vessel  was  iosared  when  iDSurer  knew  it  was  lost,  ib, 
Betumed  if  risk  has  not  attaohed  where  there  has  been  misrepresenta- 

tion  of  assured,  if  without  fraud,  232. 
Not  retomed  if  assured  renders  policy  void  by  his  own  act  alone,  ib. 
As  by  adding  a  further  subject  matter  of  insurance  to  policy  after  its 
subscription,  ib. 

or  by  tearing  off  seal  of  policy,  ib. 
Betum  of,  under  express  stipulation,  ih. 

Allowance  of  one-half  per  cent,  to  underwriter  on  return  of,  ib. 
As  to  the  practice  of  paying  into  Gourt^  ib. 

PROFITS, 

In  case  of  insurance  of,  when  there  is  a  total  loss^  170.     See  Total 
Loss. 

PROFITS  AND  LOSS, 

of  partners.     See  Pabtnership. 

PROMISE  TO  PAY, 

Partner  can  bind  firm  by,  300.     See  Pabtkeb — ^Paetnsbship. 

PROMISSORY  NOTE, 

Partner  can  bind  firm  by,  when,  294.       See  Pabtneb — Pabtnbbship. 

PROOF  OF  DEBTS,  . 

In  bankruptcy.     See  Bankbuptcy. 
PROPERTY  IN  CHATTELS, 

When  it  passes  to  vendee,  610.     See  Sale  of  Chattels. 
PURCHASE, 

By  one  partner  binds  firm,  when,  293.     See  Pabtnbb — Pabtneeship. 

RANSOM, 

Contribution  in  cases  of  general  average,  as  goods  given  to  pirates  by 

way  of,  94. 
Secus  if  goods  are  forcibly  taken  by,  ib. 

to  an  enemy,  now  illegal,  ib.     See  Genebal  AvEBAaE. 
RECAPTURE, 

Consequence  of,  in  case  of  a  total  loss,  172,  173.     ^e  Total  Loss. 
From  enemy  of  property  vested   in   him,   not   restored   to  original 

owner,  946. 
Secus,  if  not  vested,  on  payment  of  salvage,  946. 
No  uiiiform  rule  as  to  law  of  vesting,  ib. 
Law  of  England,  ib. 

Of  British  flhip  when  not  restored  to  original  owner,  ib. 
When  restored  on  terms  of  salvage,  ib. 
Prize  Acts,  946,  947. 

What  constitutes  a  setting  forth  of  a  captured  ship  as  a  ship  of  war,  947. 
What  amounts  to  a  capture  by  the  enemy  upon  which  to  found  case 

of,  948. 
When  salvage  not  granted,  949. 
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When  right  to,  extinguished,  949. 

Effect  of  donation  of  ship  by  oaptor  to  original  owner,  950. 

Of  property  of  allies  from  enemy,  ib. 

In  what  oases  they  are  restored,  ib. 

Rule  of  reciprooi^,  ib. 

Of  neutral  property  generally  restored  without  salvage,  951. 

In  what  cases  salvage  is  payable,  ib.     See  Caftusb. 
RECEIPT, 

Of  partner,  how  (ar  binding  on  the  firm,  304.     See  Partner. 
RECEIYER 

Or  manager  of  partnership  property,  when  appointed,  368.     See  Part- 

KSRSHIP. 

REMEDY, 

Whateyer  relates  to,  depends  on  the  Ux  lod  cowtract^s^  277. 
Difficulty  in  determining  what  relates  to  the  merits  or  validity  of  a 
contract,  and  what  relates  to  remedy,  ib.     See  Conflict  of  Laws. 

REPUTED  OWNERSHIP, 

Doctrine  of,  how  derived,  456. 

Section  of  Bankrupt  Act,  now  governing  doctrine  of,  ib. 
How  it  differs  from  1 1  dr  12  sections  of  21  Jac.  1,  a  19,  ib. 
Proviso  as  to  shipping  new,  456. 
Lord  EedesdaU^s  exposition  of  doctrine  of,  ib. 

Provisions  respecting,  in  the  Insolvent  Debtor  Acts,  since  repealed,  ib. 
Bills  of  Sale  Act  does  not  alter  doctrine  o^  ib. 
1.  Whai  property  comes  within  methf^ing  of  goods  and  cKattels^  457. 
Famiture,  ib. 
Utensils  of  trade  not  fixed  to  freehold,  ib. 

except  perhaps  such  as  are  usually  let  to  traders,  ib. 
Ships,  ib. 

unless  in  case  of  a-mortgage  they  are  duly  registered,  ib. 
Freight  of  ships,  458. 
Choses  in  action,  as  debts,  ib. 

bills  of  exchange,  ib. 
promissory  notes,  ib. 
stock,  ib. 

policies  of  assurance,  ib. 
annuities,  ib. 
benefit  of  a  contract,  ib. 
Shares  in  a  public  company  being  personal  property,  ib. 
As  shares  in  an  assurance  company,  t6. 

in  a  newspaper,  ib. 
Shares  in  public  companies  made  personalty  by  Act  of  Parliament  or 

deed  constituting  the  company,  ib. 
As  shares  in  railway  companies,  ib. 
gas  companiefi,  ib. 
canal  or  water- work  companies,  ib. 
Shares  in  commercial  company  possessed  of  land  in  foreign  country  for 

trade,  ib. 
Reversionary  interest  in  personal  property,  ib. 
Though  not  falling  iuto  possession  until  after  bankruptcy,  ib. 
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RBPUTED  OWNERSHIP — contmued. 
But  not  real  property,  458. 

Chattel  interestB  in  real  property,  t&. 

Debts  secured  on  mortgages  of  real  estate,  ib. 

Shares  in  companies  whose  incomes  arise  wholly  from  real  es* 

tatoy  i6. 
Moneys  to  arise  from  sale  of  real  estate  come  within  meaning  of 

goods  and  chattels,  459. 
Portions  to  be  raised  by  trostees  by  sale,  t6. 
By  mortgage  or  otherwise,  ib. 
But  not  fixtures  affixed  to  freehold,  t6. 
Though  removable  as  between  landlord  and  tenant,  t6. 
Decision  of  Trcbppes  y.  Hartery  correct,  ib. 
Distinction  taken  between  fixtures  annexed  to  freehold  by  owner  and 

by  tenant  not  to  be  relied  upon,  460. 
Priociple  of  decisions  does  not  depend  upon  custom  of  demising  fixtures 

with  premises,  tb. 
Heirlooms  not  goods  and  chattels,  ib, 
-  2.  Whai  will  be  considertd  cu  ** possession,  order,  or  disposition^  of  a 
bankrupt  €u  repuied  owner,  ib. 
With  regard  to  goods  and  chattels  passing  by  manual  deUvery,  ib. 
Cases  divided  into  two  classes,  ib. 

First,  where  bankrupt  was  original  owner  of  goods  and  chattels,  ib. 
Second,  where  he  was  not,  ib. 

Evidence  to  establish,  in  each  of  these  cases  different,  ib. 
Presumption  in  the  first  class  of  cases  that  bankrupt  is  both  reputed 

and  real  owner,  ib. 
In  the  second  reputed  ownership  must  be  established,  ib. 
First  class  illustrated  by  cases  where  bankrupt  has  continued  in  pos- 
session of  goods  after  a  sale,  461. 
or  mortgage,  ih. 
Possession  of  mortgagor  or  vendor  considered  to  be  that  of  owner,  ib. 
Unless  change  of  ownership  notorious,  ih. 
Or  from  nature  of  business  of  vendor  it  is  not  to  be  inferred  that  goods 

in  his  possession  belong  to  him,  ih. 
What  will  be  sufficient  evidence  of  notoriety  of  change  of  property,  ib. 
Effect  of  writing  initials  of  purchaser  upon  goods,  ib. 

of  handing  over  key  of  house  to  mortgagee  of  furniture,  462. 
setting  goods  apart,  marking  them  with  purchaser's  seal,  and 

entering  them  in  books  as  his,  ib. 
of  seiEure  of  goods  in  execution,  463. 
Owner  remaining  in  possession  of  goods  under  circumstances  not  calcu- 
lated to  mislead,  ib. 

Clocks  left  with  clockmaker,  464. 
Carriage  with  maker,  ih. 
Ship  with  builder,  ib. 
Books  with  publisher,  ih. 
Lambs  and  pigs  in  lincolnshire  with  seller,  ih. 
Horse  left  at  hire  with  seller,  ih. 
Possession  of  servant  that  of  bis  master,  tb. 
Possession  of  person  to  whom  goods  lent  is  that  of  lender,  ih. 
Possession  of  a  carrier,  that  of  his  employer,  ih. 
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lien  of  snch  persons  not  enforced  against  goods  on  bankruptcy  of 

owner,  464. 
As  to  joint  posaetdon  of  servants  of  bankrupt,  and  of  tke  owner,  465. 

Of  pawnee,  not  tbat  of  pawn<^,  t6. 
Goods  in  the  costody  of  the  law  not  in  a  bankrupt's  poaseBsion,  tb, 
Ab  when  seiied  for  rent,  %b. 
Or  by  officers  of  excise,  t6. 
Tortuous  seizure  by  aheriff,  will  not  take  goods  out  of  poasesaion  of 

reputed  owner,  466. 
Whether  the  doctrine  of^  baa  application  where  person  in  possession  ia 

a  limited  owner,  ib. 
Suggestion  for  framing  mortgage  of  personal  chattds  remaining  in  pos- 
session of  the  mortgagor  so  as  to  preveDt  consequenoea  o^  467. 
Semble,  such  contrivance  is  ineffeccu^l,  ib. 
Second  daas  of  casei^  where  bankrupt  not  originally  owner  of  goods  in 

his  possession,  ib. 
Reputation  of  ownership  destroyed  by  evideuce,  ib. 
Case  of  furniture  let  with  ready-furnished  house,  ib. 
Horses  let  on  job,  ib. 
Furniture  let  to  hire,  468. 
Silversmiths  and  jewellers,  having  plate  and  jeweb  of  othos  in  their 

possession,  ib. 
Uteusils  hired  or  let  to  trader  for  carrying  <m  his  trade  primd  fcuic  ocm- 
sidered  as  being  iu  his,  ib. 

as  vata  and  utensils  of  brewery,  ib. 
implements  of  a  mill  and  forge  iron,  ib. 
Custom  of  trade  to  let  out  utensils  may  rebut  presumption  of  owner- 
ship, ib. 

as  the  machinery  in  certain  collieries,  ib, 
furniture  let  to  hotel-keepers,  ib. 
barges  hired  out  to  coal-merchaots,  ib. 
stocking  frames  in  certain  counties,  ib. 
Custom  must  be  generally  known  to  persons  dealing  with  bankrupt,  ib. 
and  must  be  clearly  proved,  469. 

will  not  have  effect  if  it  be  likely  to  deceive  the  public,  ib. 
Husband  not  reputed  owner  of  wife's  chattels  in  her  poesesaioQ  accord- 
ing to  trust,  ib. 
Charts  «n  ad^on. 
On  transfer  of  choses  in  action,  notice  must  be  given  to  debtor,  or 

holder,  to  take  them  out  of  clause  relating  to,  470. 
Delivery  of  a  bond  to  assignee,  if  notice  not  given  to  debtn*,  immate- 
rial, ib. 
So,  on  assignment  of  freight,  notice  to  diarterers  necessary,  ib. 
Notice  to  person  from  whom  assignor  will  receive  payment  only  neceS' 

sary,  471. 
Kotice  necessary  though  bankrupt  be  assignee  without  having  given 

notice  of  assignment  to  himself,  472. 
A  fortiori  if  he  have  given  notice,  ib. 
Notice  necessary  where  debts  are  assigned  by  a  retiring  to  a  continuing 

partner,  ib. 
Notice  to  pay  debts  to  one  of  the  partners  not  sufficient,  tb. 
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Notice  not  required  in  the  case  of  negotiable  instraments,  472. 

Nor  where  bill  of  exchange  endorAed  by  drawer,  and  a  bond  given  by 
acceptor  as  additional  security,  are  mortgaged  together,  473. 

Necessary  to  give  validity  to  a  deposit  of  a  warrant  of  attorney,  exe- 
cuted to  secure  bill  of  exchange  not  endorsed,  t6. 

As  to  notice  when  there  are  several  co-debtors  or  co-trustees,  i6. 

Not  necessary  that  notice  should  be  in  writing,  tb. 

Immaterial  for  what  purpose  notice  is  given,  t6. 

Where  co-trustee  of  goods  and  chattels  assigns  his  beneficial  interest,  474. 

Where  co-trustee  takes  an  assignment,  t6. 

Notice  to  solicitor  of  trustees  sufficient^  tb. 

Notice  must  be  given  to  office  on  assignment  of  a  policy  of  assurance,  ih. 

Although  policy  be  delivered  to  the  assignee,  ib. 

Rule  of  office  not  to  attend  to  notices  immaterial,  tb. 

Notice  to  insurers  necessary  where  bankrupts  are  only  equitable  mort- 
gagees, 475. 

Decision  at  law  of  Edwards  v.  Scott  (1  Man.  <k  Gr.  962),  475,  476. 

Assignees  of  bankrupt  cannot  recover  in  trover  policy  of  assurance 
deposited  by  bankrupt,  476. 
where  they  can  do  so,  i6. 

Oibson  V.  Overhxtry  (7  M.  A  W.  655),  remarked  on,  ib. 

Notice  of  assignment  of  policy  sufficient  if  given  to  directors,  477. 
or  to  an  officer  represeuting  the  company,  ib. 
even  though  given  to  him  in  another  capacity,  ib, 

Secus  if  the  agent  of  the  office  be  himself  the  assignor,  ib. 

Or  where  no  notice  is  given,  and  the  assignor  is  merely  a  shareholder 
in  a  mutual  assurance  office,  and  entitled  to  profits  of  the  com- 
pany, ib. 

Notice  to  the  office  of  a  sub-mortgage  of  policy  by  deposit  suffi- 
cient, ib. 

Deposit  of  policy  with  bankers,  one  of  whom  is  auditor  of  insurance 
office,  semble,  sufficient  notice,  ib. 

Notice  of  mortgage  of  policy,  once  given,  sufficient,  though  none  given 
on  subsequent  change  of,  in  object  of  mortgage,  478. 

Notice  generally  given  to  office  in  writing,  ib. 

Verbal  notice  is  sufficient,  ib, 

though  not  entered  in  the  books,  ib, 
it  must  be  clear  and  distinct,  ib. 

But  slightest  circumstance  of  notice  is  sufficient,  479. 

Fact  of  agent  of  office  being  party  to  assignment  of  policy  not 
notice,  ib, 

unless  he  were  agent  for  that  purpose,  ib. 

Where  policy  was  effected  in  central  office,  notice  to  country  agent  not 
sufficient,  ib. 

A  fortiori  if  agent  were  himself  the  assignor,  ib. 

Whether  notice  acquired  by  person,  as  agent  to  one  office,  affects 
another  office  for  which  he  is  also  agent,  ib. 

In  case  of  mortgage  of  policy  by  deposit,  onus  of  proving  notice  does 
not  lie  on  mortgagee,  ib. 

Whether  shares  in  a  public  company  are  taken  out  of  order  and  dispo- 
sition of  assignor  by  transfer  not  complying  with  statute,  ib. 
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Bx  parte  The  Lanc€Later[  Canal  Compo/ny,  Re  DUtoarth  (1  D.  ii  C.  411 

MoDt  A  B.  94)  oonaidered,  479,  480,  481,  482,  483. 
deposit  of  8uoh  ahares  valid  upon  notice  being  given  to  direoton,  483. 

or  the  aecretaiy,  484. 
Bankrupt    holding     shares     under    a     secret     trust,     is     reputed 

owner,  i6. 
To  whom  notice  to  company  should  be  given,  t6. 
Where  mortgagor  of  shares  is  the  person  to  whom  notice  is  usually  given, 
notice  must  be  given  to  the  company,  i6. 

whether  deposit  by  one  director  of  hia  shares  is  sufficient  no- 
tice, 485. 
by  all  the  directors,  including  the  manager  and  secretary,  i&. 
Doctrine  o^  not  applicable  where  ostensible  partner  has  possession  of 

goods  and  chattels  of  firm,  485,  480,  487. 
Secus,  where  firm  uses  goods  and  chattels  of  a  copartner,  487. 
Doctrine  o^  not  applicable  where  there  has  been  an  assignment  to 

partner  in  possession,  ih. 
Nor  where,  on  bankruptcy  of  one  joint  tenant,  the  goods  are  in  the 

possession  of  the  other,  ih. 
On  assignment  of  goods  vested  in  trustees,  notice  should  be  given  to 
them,  488. 

of  a  fund  in  Court,  a  stop  order  should  be  obtained,  ib. 
notice  to  an  executor  of  an  assignment  of  a  fund  in 

Court,  when  sufficient,  ib. 
priority  gained  by  stop  order,  when,  ib. 
of  a  right  to  publish  a  newspaper,  notice  should  be 
given  to  the  Stamp  Office,  ib, 
3.  What  is  meant  by  the  consent  and  permission  of  the  true  oyDner,  ib. 
Purchaser  of  goods  and  chattels  is  true  owner,  489. 
so  is  a  mortgagee,  ib, 
and  assignee  of  bankrupt,  ib. 
Assignee  of  insolvent  could  seize  goods  left  in  his  possession  by  Ids 

assignee  in  bankruptcy,  t6. 
Consent  of  true  owner  not  implied  when  he  had  no  means  of  knowing 

interest  of  bankrupt,  ib. 
Unless  there  have  been  laches  on  his  part,  ib, 
A  legal  trustee  is  true  owner,  ib. 

And  Ms  consent  will  bind  his  cesinii  que  trusts,  though  infants,  ib. 
Qucere,  whether  bare  trustee  is  true  owner,  ib. 
Cestui  que  trust,  absolutely  entitled,  is  true  owner,  490 
His  goods,  left  in  possession  of  his  trustee,  will  be  in  his  reputed 

ownership,  ib. 
True  owner  must  have  capacity  to  give  consent,  ib. 
Infants  cannot,  ib. 

Case  of  woman  married  to  man  having  a  former  wife  living,  ib. 
Bankrupt  must  have  possession  with  consent  of  true  owner,  ib. 
Doctrine  of,  not  applicable  to  goods  bought  with  fraudulent  intention 
of  not  paying  for  them,  ib, 

to  goods  not  accepted  by  the  vendee,  of  which  the  vendor  intended 

him  to  be  the  true  owner,  491. 
to  goods  stopped  in  transitu,  492. 
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Goods  not  in  possession  of  trader  with  consent  of  dwner,  when  he  tries 

by  all  means  to  obtain  possession  of  them,  492. 
As  when  purchajser  of  chose  in  action  gives  notice  of  assignment  as  soon 

as  he  can,  ib, 
Notice  of  assignment  before  act  of  b^kmptcy  sufficient,  493. 
Deliyery  of  bills  of  lading  and  invoice  to  assignee  of  goods  at  sea,  ib. 
4.  As  to  the  time  at  which  goods  and  chattels  must  be  vn  the  possession  of  the 
hankfnipt  to  come  within  the  cUmsc, 
Possession  to  bring  case  within  doctrine  of,  most  continue  up  to  time 

of  committing  an  act  of  bankruptcy,  ib. 
Though  prior  to  act  on  which  adjudication  is  founded,  ib. 
True  owner  entitled  to  goods  which  he  takes  out  of  possession  of  bank- 
rupt after  secret  act  of  bankruptcy,  when,  i6. 

adjudication   of  prisoner   in  gaol  relates  back  to   commitment, 
494. 
True  owner  entitled  to  goods  even  if  he  has  only  demanded  possession 

of  them,  495. 
Mere  intention  to  demand  or  get  possession  of  the  goods  not  suffi- 
cient, ib, 

mere  seizure  and  attempted  sale  not  sufficient  to  take  goods  out 

of  reputed  ownership  of  mortgagor  in  possession  of  them,  ib. 
assiguee  for  value  of  chose  in  action  will  not  gain  priority  over  the 
assignees  in  bankruptcy  by  giving  notice,  ib. 
6.  Exceptions  from  the  operation  of  the  clause. 

Where  a  person  has  possession  in  auter  droit,  496. 
as  executor  or  administrator,  ib, 
as  husband  of  executrix  or  administratrix,  ib, 
Secus  where  person  keeps  possession  as  executor  de  son  tort  with  consent 

of  person  who  might  have  taken  out  administration,  ib. 
Exception  in  the  case  of  chattels  in  possession  of  a  trustee,  ib. 
Though  blended  with  his  own  funds,  497. 
Secus  where  possession  of  trustee  is  contrary  to  title,  498. 
Or  trustee  holds  upon  secret  trust  for  absolute  owner,  498,  499. 
Exception  where  bankrupt  holds  goods  as  factor,  499,  500. 
Even  where  goods  are  sold,  if  money  is  distinguishable,  500. 
or  where  he  holds  goods  for  a  specific  purpose,  ib. 
as  cheques,  501. 

or  bills  of  exchange  or  promissory  notes,  ib, 
bills  of  exchange  remitted  to  an  agent  or  factor  or  banker 

and  entered  short  while  unpaid,  502. 
and  bills  paid  in  generally  to  be  received  and  not  to  be 

discounted  or  treated  as  cash,  ib, 
proceeds  if  received  by  assignees,  must  be  returned  to  princi- 
pal, subject  to  lien  of  factor  or  banker,  ib. 
But  assignees  entitled  to  bills  delivered  to  banker  to  be  discounted   ib. 
Or  where  bills  are  regarded  by  both  parties  as  cash,  minus  the  di»> 

count,  ib. 
Contract  to  buy  or  discount  bills  must  be  shown  in  order  to  change 

property  in  them,  ib. 
Such  contract  not  presumed  without  strong  evidence,  ib. 
Not  to  be  presumed  that  customer  assented  to  bills  being  considered 
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M  cash,  from  amount  being  oairied  by  banker  to  oaah  oolnmn, 

502,  603. 
Piinoiple   acted   upon   by    Lord  CoUenham    in  JombaH  y.    WociUtl 

(2  My.  &  Or.  389),  603. 
Onus  of  pionng  assent  of  opstomers  to  bills  entered  as  cash  being  so 

considered,  lies  upon  banker,  504. 
6.  Povoer  of  Court  over  goods  coming  within  reputed  oumenhip  dauee. 
Goods  in  the  reputed  ownership  of  the  bankrupt  do  not  pass  by  adjudi- 
cation, 504. 
Order  must  be  made  by  Oommissioner  to  enable  assignees  to  sell  them,  iL 
Order  to  sell  should  be  made  upon  ex.  parte  application  by  assignees,  t&. 
But  it  must  be  specifically  directed  to  the  particular  goods,  »6. 
Not  necessary  to  mention  them  in  detail,  605. 
Not  necessary  to  refer  by  name  to.  the  persons  supposed  to  be  true 

owners,  ib. 
Order  for  sale  relates  back  to  act  of  bankruptcy,  i6. 

may  be  made  after  sale  by  assignees,  ib. 
Order  Uxt  sale  not  final  ot  binding  on  true  owner,  ib. 
He  may  try  question  of  reputed  ownership  at  law  by  jury,  ib. 
Power  of  Oourt  of  Chancery  to  restrain  a  sale,  t6. 
Effect  of  law  of,  is  not  forfeiture  of  property,  ib.     See  Bankruftct — 

Fraudulent  Cokvetancb — Pabtnbeship. 
Whether  reputed  ownership  clause  applies  to  deed  registered  under  tiie 

192nd  section  of  the  Bankruptcy  Act,  1861,  506. 

RESPONDENTIA, 

In  which  respects  similar  to  bottomry  contracts,  57. 

Now  almost  disused,  ib.    8u  Bottomby  Bond. 
RETURN  OF  PREMIUM, 

On  policy,  in  maritime  insurance,  226.     See  Pbsxium. 

REVENUE  LAWS, 

Partner  can  render  firm  linble  for  breach  of,  306.     See  Partner. 

RHODIAN  LAW, 

As  to  general  average,  90.     See  General  Aykraqe. 

SALE  OF  CARGO, 

For  repairs  of  ship.     See  Master  of  Ship. 
In  cases  of  abandonment     See  Total  Loss. 

SALE  OF  CHATTELS, 

When  property  in  passes  to  yendee,  610. 

When  it  is  immediate,  and  nothing  remains  to  be  done  by  vendor,  61 L 

Vendor  entitled  to  lien  for  purchase-money,  ib. 

Unless  day  of  payment  be  deferred,  ib. 

Though  time  of  payment  be  deferred,  yendor  may  stipulate  for  posses- 
sion until  payment,  612. 

Goods  will  be  at  risk  of  vendee,  ib. 

Evidence  of  commercial  usage  admissible  to  show  when  delivery  is  to 
take  place,  t6. 

Property  on,  will  only  pass  vriihout  delivery  in  case  chattels  are  specific 
and  asceitcdned,  ib. 
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Not  sufScidnt  that  they  are  to  be  taken  from  a  larger  specified  Btook, 
613,614. 

After  contract  of  sale  specific  goods  may  be  appropriated  in  performance 
of,  614. 

But  vendee  must  agree  to  all  the  terms  of  appropriation,  616. 

Except  where  vendor  has  sole  authority  to  make  it,  ib. 

Appropriation  when  revocable,  ib. 

Assent  to  appropriation  is  a  question  of  fact,  616. 

Intention  to  appropriate,  question  of  law,  ib. 

Bule  in  Heyioard^s  case  (2  Go.  36X  ib. 

When  act  of  impropriation  by  vendor  takes  place,  ib. 

As  dispatch  of  goods  on  journey,  when,  ib. 

On  pladDg  goods  in  bags  or  bottles  furnished  by  purchaser,  61 6, 617, 618. 

Mere  preparations  for  performing  contract  not  a  sufficient  act  of  appro- 
priation, 618. 

Secus  if  assent  be  given  to  intended  appropriation,  ib, 

DeUvory  to  agent  of  vendee  equivalent  to  delivery  to  vendee,  ib. 

Proper^  on,  does  not  pass  where  it  was  not  the  intention  of  the 
vendor  to  part  with  control  of,  619. 

Does  not  pass  property  when  act  remains  to  be  done  to  put  them  into 
a  deliverable  state,  ib. 

Or  when  they  have  not  been  weighed,  measured,  or  tested,  to  ascertain 
price,  619,620. 

Even  though  there  has  been  a  delivery  of  part  of  the  chattels  sold,  621, 
622,  623. 

Unless  weighing  and  measuring  is  only  necessary  for  satisfaction  of  pur- 
chaser, that  he  has  got  things  purchased,  623. 

Unless  it  appears  by  the  contract  that  the  property  was  to  pass,  ib. 

Mere  adding  up  of  the  whole  not  necessary  to  complete  measurement,  ib, 

Ooods  pass  to  vendee  on  being  put  in  deliverable  state,  ib. 

Inmiaterial  that  vendors  are  bound  to  pay  warehouse  rent  for  a  period,  ib. 

By  contract  property  may  pass,  although  price  of  goods  not  agreed 
upon,  ib. 

When  property  in  thing  to  be  made  passes,  624,  625. 

Effect  of  license  to  use  materials  in  completing  chattel,  625. 

When  goods  pass  by  a  bill  of  lading,  ib, 

€k>ods  sold  by  deed  pass  on  delivery  of  the  deed,  ib. 

Grant  of  expectant  goods  passes  no  property  at  law,  ib. 

Secus  in  equity,  ib. 

But  they  may  at  law  be  seieed  by  a  creditor  under  a  power  in  a  deed,  ib. 

Condition  made  precedent  to  vesting  of  goods  must  be  fulfilled,  626. 

Case  of  goods  sent  "  on  approval  or  return,"  ib. 

No  property  vests  until  approval,  ib. 

Property  passes  on  fulfilment  of  condition,  ib. 

Case  of  goods  sent  **  on  sale  or  return,"  ib. 

If  not  returned  within  reasonable  time  sale  is  absolute,  ib. 

Bond  fide  purchase  from  vendor  before  performance  of  condition,  ib. 

First  purchaser's  remedy  only  against  the  vendor,  ib. 

Parties  may  estop  themselves  from  disputing  title  of  another,  ib. 

As  where  warehouseman  has  acknowledged  that  he  holds  chattels  on 
account  of  another,  627»  628. 
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SALE  OF  CHATTELS — eonHnued, 

Or  a  ?— dor  bas  acknowledged  the  ttUe  of  a  sob-TOidee,  wImo,  627, 

638. 
DeliTery  eMotial  to  trmoafer  of  diettel  hj  gift,  628. 
If  diattel  in  poensioa  of  donee,  will  not  paee  bj  Terbel  gift,  ib. 
Tohmtny  MBgnment  in  eqnity  mat  be  complete,  tb. 
Bat  donor  may  eonitttate  himself  trustee  for  dooee,  ib. 
Whether  Tendor  can  leTest  property  in  himeclf  bj  readnding  contnet 

of,  628,  629,  630. 
Bycixprem  agreement  time  maybe  made  <^  the  oewmee  of  contract  in,  630. 
Goods  Bo&d  on  condition  of  rewile,  if  not  paid  for  at  specified  time^  ib, 
Oontnct  for  may  be  leactnded  by  mntoal  consent^  ib. 
8aU  €f  ekatUU  hff  permm  not  being  the  owner. 

By  pemn  not  being  the  tnw  owner,  will  not  paas  any  property,  714. 
Owner  of  goods  may  maintain  trover  against  bond  JUU  purchaser  firom 

penoo  who  felonioosly  obtained  them,  ib. 
Tho«|^  be  has  not  prosecuted  felon,  ib. 

Owner  may  maintain  trorer  against  pmyhisfr  from  hirer  of  goods,  ib. 
SoUm  in  moihd  onrL 

Sale  of  goods  found  or  stolen  in  market  orert  valid,  whoi,  715. 
Poliey<^thekw,  i6u 

What  is  n  market  overt  in  the  city  of  London,  t5. 
And  for  what  things,  ib. 
in  the  coontry,  ib. 
Shop  in  n  coontiy  town  not  n  market  overt,  716. 

even  for  things  nsoally  sold  there,  t6. 
Horse  repository  out  of  London  not  n  market  overt  for  the  sale  of 

horses,  ib. 
Wharf  not  n  market  overt,  ib. 
Even  for  things  nsoally  sold  there,  f&. 
In  a  shop  being  a  market  overt,  most  be  made  openly,  ib. 

in  market  overt,  will  not  be  binding  if  the  goods  were  the  king's, 

717. 
or  if  the  bayer  knew  whose  they  were,  ib. 
or  if  the  ssle  were  f  randnlent^  ib. 
or  withont  consideration,  ib. 
or  by  an  infimt,  when,  t^. 
or  by  a  feme  covert,  when,  ib. 
nor  nnlees  made  between  snnristng  and  snnset,  ib. 
nor  unless  contract  were  wholly  made  in  the  market,  ib. 

as  where  ^ale  is  by  sample,  ib. 
in  market  overt  not  binding,  when  tiio  goods  belonged  to  the 

pnrchaser,  ib. 
wTOogfdl  vendor  by  acquiring  goods  again  from  pnrdiaser  cannot 

retain  them  against  owner,  ib. 
trae  owner  not  bound  by  mere  pawn  in  market  orert^  ib. 
in  mari^et  overt  will  bind  infants,  ib. 

femes  ooTerts,  ib. 
lunatics,  ib. 
persons  at  sea,  ib. 

in  prison,  ib. 
whether  poasesiod  in  their  own  right,  ib. 
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SALE  OP  CHATTELS — continued. 

or  as  executors  or  administratorSy  717. 

vhether  a  shop  is  a  market  overt  for  purchases  as  well  as  for 
sales,  ib, 
Eestittition  to  owner  of  stolen  property  though  sold  in  market  oyert 

under  7*8  Geo.  IV.  c.  29,  718. 
On  conviction  of  the  felon,  718,  719. 

And  owner  may  maintain  trover  without  order  for  restitution,  719. 
in  market  overt  by  purchaser  before  conviction  of  felon,  good,  ib. 
though  owner  may  have  given  notice  of  robbery,  ib, 
secus  when  stolen  goods  are  not  sold  in  market  overt,  720. 
property  in  stolen  horses  not  altered  by  sale  in  market  overt, 

when,  lb.  ' 
by  judgment  debtors,  ih. 
Eight  of  sheriff  defeated  by  transfer  of  goods  in  market  overt,  ib. 
By  execution  of  an  assignment  for  benefit  of  creditors  before  delivery 

of  writ  offi,  fa,  to  undershehff,  ib. 
Delivery  to  idieiiff^s  deputy  in  London  amounts  to  a  delivery  to  the 

sheriff,  721. 
Title  of  bond  fide  purchaser  of  goods  before  actual  seizure  or  attach- 
ment, when  valid,  ib. 
Bond  fide  purchiisers  out  of  ma/rket  overt  from  fraudtdent  vendees, 

to  fraudulent  vendee  who  never  intends  to  pay  for  them,  may  at 
election  of  vendor  be  treated  as  void  before  goods  have  left 
hands  of  purchaser,  ib, 
or  his  assignees,  ib. 
Liability  of  carrier  wrongfully  delivering  goods  ordered  by  a  fraudulent 

purchaser,  ib. 
Mere  consciousness  of  purchaser  that  he  will  be  unable  to  pay  for  goods 
will  not  vitiate  the  contract,  722. 

when  fictitious  to  defraud  creditors,  may  be  recovered  by  owner  in 
trover,  ib. 
But  original  sale  cannot  be  treated  as  void  after  a  sale  by  a  fraudulent 

to  a  bond  fide  purchaser,  ib. 
Or  a  transfer  to  a  bond  fide  pawnee,  723. 
But  the  relation  of  vendor  and  purchaser  must  have  existed  between 

the  original  owner  and  the  second  vendor  or  pawnor,  ib. 
Case  of  Kingsford  v.  Merry y  misunderstood  in  the  city,  725. 

followed  in  the  case  of  Higgona  v.  BvHon,  ib. 
Transfer  of  negoUahle  instruments  by  parties  twt  entitled  to  them. 
Property  in  negotiable  instruments  passes  by  delivery  to  person  taking 

bond  fide,  and  for  value,  ib. 
Though  owner  may  have  lost  them,  726. 
Or  they  may  have  been  stolen  frx>m  him,  ib. 
Not  essential  that  transfer  should  be  in  market  overt,  ib. 
Leading  case  of  MUler  v.  i^e,  1  Burr.  452,  ib. 
So  in  case  of  drafts  on  bankers  when  negotiable,  ib. 
Bills  of  exchange,  ib. 
Or  promissory  notes,  ib. 
Exchequer  bills,  ib. 

Immaterial  whether  sold  or  pawned,  728. 
Deposit  by  pledgee  with  third  person  valid,  ib. 
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SALE  OP  CHATTELS— cof^tfiucd 

Onus  of  proving  notioe  of  title  of  a  third  person  to  *  negataable  instni- 

menty  728. 
Transferree  for  Talae  of  instniment  not  pasaiog  bj  delivery  takes  sub- 
ject to  defeois  in  title  of  transferror,  t6. 

ease  of  India  Bonds  before  they  became  negotiable,  ib. 
Negotiable  instmmeDt  may  cease  to  be  so  by  restrictiire  indorsement, 

728,  729,  730,  731. 
Ftoperty  in  n^;otiable  instmmeDt  does  not  pass  to  pecw>ns  taking  them 

maid  fide,  731. 
As  where  person  diMonnts  it  oat  of  ordinazy  oourse  of  bosiDess,  and 

without  giving  fall  valae,  ib. 
But  gross  negligence  in  taking  only  oa^t  to  be  considered  evidence  of 

fraud,  731,  732,  733. 
8aU  under  power  esq>resdy  eonferrtd  or  implied  by  law. 
by  person  aathorixad  by  law  may  bind  owner,  733. 
sheriff  selling  goods  under  writ,  ib. 

bond  fide  purchaser  from  protected,  though  writ  set  afterwards 
aside,  ib. 
Becas  in  the  case  of  a  purchaser  under  a  bad  dis^ess  warrant,  ib. 

by  person  having  with  respect  to  third  persons  an  impb'ed  power 

to  sell,  ib. 
by  person,  owner  standing  by,  734. 
sale  or  pledge  of  goods  under  factors  acts,  ib, 
merchant's  clerk  not  an  agent,  ib. 

punishment  of  peraous  entrusted  with  property  for  improperly 
dealing  with  it^  ib. 
SALE  OF  SHIP, 

When  abandoned  for  total  loss,  175,  176.     See  Total  Loss. 
SALVAGK     See  Beoaptubb. 
SEARCH  AND  VISITATION. 

Bight  of,  782. 
SEAWORTHINESS, 

Implied  warranty  of,  in  a  voyage-policy,  127. 
Meaniog  of  term,  f6. 

Underwriter  dischaxged  if  vessel  be  not  seaworthy,  ib. 
Though  no  fraud  were  intended  by  the  assured,  ib. 
.And  Uiough  vessel  may  have  been  surveyed,  tb. 
Whether  iasunuice  be  effected  by  owner  of  vessel,  ib. 

or  of  the  goods  in  the  vessel,  ib. 
Degree  of,  implied  by  law  for  different  stages  of  her  voyage,  ib. 
IjN'ant  of,  by  mistake  or  accident,  may  be  remedied  before  loss,  ib. 
Implied  warranty  of,  satisfied  if  vessel  be  seaworthy  when  she  ssils,  128. 
Not  necessary  that   she  should    be    seaworthy  upon    sailing  home- 
ward, ib. 

or  from  any  intermediate  port,  ib. 
Liability  of  ship-owner  to  owner  of  caigo  for  loss  in  consequence  of 
vessel  originally  seaworthy  goiDg  to  sea  in  unseaworthy  condition,  ib. 
Warranty  of,  must  be  limited  to  capacity  of  vessel,  i6. 
Subsequent  negligence  or  nusconduct  of  master  or  crew  if  originally 
competent,  no  defence  to  au  action  on  the  policy,  128,  129. 
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SEAWORTHINESS — continued. 

Bemarks  on  the  case  of  Law  y.  HoUingswoHh  (7  T.  R  160),  129. 

implied  warranty  of,  in  a  voyage  policy  of  innurance  on  salvage,  ib, 
no  implied  warranty  of,  from  the  relation  of  ship-owner  and  sea- 
man, 130. 
no  implied  warranty  of,  in  time  policies,  130,  131,  132,  133. 
Owner  of  yessel  insured  by  time  policy  cannot  recover  expenses  of 

repairs  from  underwriters,  when,  183. 
Insnred  cannot  recover  on  time  policy  effected  on  ship  known  to  be 

nnseaworthy,  when,  ib. 
What  amounts  to,  tb, 

A  vessel  will  be  nnseaworthy  when  her  hull  is  not  suitable  for  the 
voyage,  ib, 

or  her  masts  or  sails,  134. 

or  ground  tackling,  ib, 

as  bower-anchor,  ib, 

or  she  has  insufficient  stores  and  sapplies,  ib, 

or  medicines,  ib, 

or  she  is  heavily  or  improperly  laden,  ib, 

or  has  not  a  master  of  reasonably  oompetent  skill,  ib, 

or  even  on  a  long  voyage,  if  she  has  not  a  person  competent  to 

act  as  captain  on  capt^dn's  becoming  ill  or  incompetent,  ib, 
or  if  she  has  not  a  competent  crew,  ib. 
or  if  she  sails  without  a  pilot  when  one  is  requisite,  135. 
or  semble,  if  master  aniviDg  at  a  port  dismisses   pilot  before 
necessity  for  him  has  ceased,  ib. 
Case  where  captain  cannot  procure  a  pilot,  ib. 
Proof  of  want  of  seaworthiness  falls  on  the  underwriter,  ib. 

except  where  inability  to  perform  the  voyage  is  evident  on  com- 
mencement of  risk,  ib, 
is  a  question  peculiarly  for  a  jury,  ib. 
as  to  the  best  evidence  o^  ib, 

may  be  dispensed  with  by  clause  admitting  in  policy,  ib. 
Implied  warranty  of,  does  not  extend  to  lighters  employed  to  land 
cargo,  136.     See  Dooombntb  of  Ship. 

SEPARATE  CREDITORS.     See  Bankeuptot — ^Pabtnkeship. 

SEPARATE  DEBTS, 

How  payable  in  case  of  bankruptcy.     See  Bankbuftcy. 

SEPARATE  ESTATE, 

How  distributable  in  case  of  bankruptcy.     See  Bankbuptcy. 

SEQUESTRATION, 

In  Scotland  bars  debt  contracted  in  England,  274. 

SET-OFF 

Belongs  to  the  remedy,  280.     See  Comfliot  of  Laws. 

SLAVES, 

Contracts  for  the  sale  of,  when  enforced  in  this  country,  257.    See  Con- 
nicT  OP  Laws. 
SMUGGLING  OF  GOODS, 

Contracts  as  to,  entered  into  abroad,  253,  254,  255,  256.  See  Conflict 
OF  Laws. 
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STAMPS, 

How  far  necessary  on  promiasory  notes  given  abroad,  258. 
or  on  receipts  given  abroad.     See  Coicflict  of  Laws. 

STATUTE  OF  FRAUDa     See  Conflict  of  Lawb — ^Evidb»ck. 

STATUTE  OF  LIMITATIONa 

Part  payment  of  a  partner  of  a  debt,  how  far  binding  on  firm  as  an 
acknowledgment,  301.     8u  Affaopbiation  of  Payments — Pabt- 

NEB — PaBTNEBSHIP. 

STOPPAGE  IN  TRANSITU, 
Vendor's  right  of,  647. 
History  of  law  relating  to,  647,  648,  649. 
Jurisdiction  of  equity  with  regard  to,  649. 
Of  Court  of  Admiralty  arises,  when,  t6. 

1.  By  whom  right  may  be  exercised. 

Bight  of,  can  only  be  exercised  by  vendor  of  goods,  t6. 

Or  person  staoding  in  position  of  a  vendor,  ib. 

As  correspondent  abroad  procuring  goods  on  his  own  credit,  650. 

Transferree  of  bill  of  lading,  ib. 

Sufficient  if  vendor  has  merely  an  interest  in  the  goods  under  a  con- 
tract, ib. 

Mere  surety  has  no  right  to  effect  a,  ib. 

Nor  a  person  having  a  mere  Uen,  who  has  parted  with  goods,  t&. 

Agent  with  sufficient  authority  can  effect,  651. 

But  authority  must  be  given  before  transitus  ceases,  651,  652. 

Actual  possession  by  vendor's  agent  will  not  amount  to,  unleifs  takoi 
with  that  intent,  652. 

Not  rendered  invalid  in  consequence  of  its  having  been  suggested  by 
the  purchaser,  ib, 

2.  When  right  of  arises. 

Bight  to  effect,  arises  on  the  vendee's  bankruptcy,  653. 

or  insolvency,  ib. 
"What  is  meant  by  insolvency,  ib. 

Vendor  must  have  good  ground  for  believing  vendee  to  be  insolvent,  ib. 
Whole  or  part  of  the  purchase-money  must  be  unpaid,  ib. 
Vendor  may  exercise  right  of,  though  goods  were  sold  on  credit,  t& 
Or  he  received  securities,  as  bills  of  exchange,  for  the  price,  654. 
And  though  he  may  have  negotiated  them,  and  they  are  yet  out- 
standing, ib, 
A  fortiori  if  they  have  been  dishonoured,  ib, 
Secus  where  vendor  has  elected  to  take  a  bill  instead  of  cash,  ib. 
Cannot  be  effected  of  goods  consigned  to  vendee  on  account  of  balance 

due  to  him  from  vendor,  ib. 
When  balance  is  occasioned  by  vendee's  acceptances  for  vendor,  ib. 
Or  where  payment  has  been  made  to  agent  who  has  embezzled  the 
money,  ib. 

3.  During  what  period  right  of  continues. 

Bight  to  stop  goods  continues  during  their  transit^  ib. 
Cases  where  vendor's  possession  ends  and  that  of  vendee  begins  con- 
founded with  cases  of,  ib. 
When  goods  sold  are  in  the  vendor's  warehouse,  ib, 
Beceipt  of  rent  from  a  sub- vendee  amounts  to  a  delivery,  655. 
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Not  as  between  the  original  vendor  and  vendee,  655. 

Effect  of  anb-vendee  being  accepted  as  owner  bj  yendeCy  ib, 

Where  goods  sold  are  in  possession  of  a  warehouseman  or  wharfinger, 
656. 

Bight  of  will  be  gone  if  actoal  possession  be  given  to  purchaser,  ib. 

Mere  equivocal  acts,  without  removal  of  goods,  will  not  prevent  right 
of,  t6. 

As  merely  marking,  taking  samples  of,  or  coopering  goods,  ib. 

Secus  where  warehouseman  has  assented  to  keep  goods  as  agent  for 
purchaser,  ib. 

Mere  giving  of  a  delivery  order  will  not  prevent,  tb. 

Warehouseman's  consent  to  hold  goods  for  vendor  may  be  shown  by 
transferring  goods  into  his  name,  ib. 

By  his  assent,  on  receipt  of  the  delivery  order,  to  hold  them  for 
vendee,  ib. 

Either  verbally  or  by  acquiescence,  tb. 

Right  to  remains  in  warehouseman  or  wharfinger,  on  receipt  of  deli- 
very order,  to  refuse  to  hold  goods  not  in  the  name  of  the  vendor 
for  vendee,  657. 

Secus  where  goods  are  in  the  name  of  the  vendor,  ib. 

Condition  of  delivery  order  must  be  fulfilled,  ih. 
as  payment  of  ready  money,  ib. 
giving  security,  ib. 
weighing,  ih. 

If  not,  the  right  of,  will  not  be  put  an  end  to  on  receipt  of  delivery 
order,  658. 

Or  even  by  transfer  in  books  of  warehouseman,  ib. 

Unless  weighing  is  for  the  satisfaction  of  the  buyer  only,  ib. 

Direction  in  delivery  order  to  exciBe,  in  bonded  warehouse,  to  receive 
duty  not  conditional,  ib. 

But  an  agreement  to  pay  duty  may  be  made  conditional,  659. 

Trantitus  of  goods  continues  while  in  the  hands  of  an  agent  to  forward 
them,  t6. 

As  a  public  carrier  by  land  or  water,  tb. 

TrantUus  ends  when  goods  are  put  in  vessel  or  cart  of  the  vendee,  ib. 

Immaterial  whether  ship  Ib  a  general  trader,  or  is  expressly  sent  for 
goods,  if  known  to  be  the  purchaser's,  ib. 

Semble,  secus  *if  vendor  did  not  know  that  the  ship  was  the  con- 
signee's, 660. 

Master  of  a  chartered  ship  generally  mere  agent  to  forward,  661. 

Exception  where  vessel  is  chartered  for  term  of  yean  under  charterer's 
sole  control,  ib. 

Vendor  may  restrain  effect  of  delivery  on  board  purchaser's  own 
ship,  ib. 

As  by  bill  of  lading,  making  goods  deliverable  to  the  order  of  the  con- 
signor or  his  assigns,  ib. 

Want  of  authority  by  the  master  to  accept  goods  on  such  terms  imma- 
terial, ib. 

Mere  possession  of  bill  of  lading  by  consignee  or  his  agent  will  not 
prevent,  ib. 

Though  afterwards  endorsed  to  the  order  of  the  consignee,  662. 

3  u 
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And  the  property  in  the  gooda  pass  to  him,  662. 

Bight  to  may  be  preserred  by  vendors  taking  receipt  from  peraon  io 
charge  of  yeesel  that  gooda  are  shipped  to  his  acoount,  t6. 

Even  if  captain  upon  being  asked  refuses  to  sign  such  receipt,  »6. 

Seoos  if  the  ^ipment  must  be  a  complete  delivery  of  the  goods,  ib. 

Cannot  be  effected  when  goods  have  reached  agent  to  fi^ward  or  to 
hold  subject  to  orders  of  vendee,  ib, 

Secos  where  they  have  reached  a  mere  middleman,  or  agent,  to  forward, 
663,  664. 

Where  carrier  acts  in  different  capacities,  664. 

as  warehouseman,  ib, 
or  whardoger,  ib. 

Carrier  may  contract  to  hold  goods  subject  to  order  of  purchaser,  ib. 

expressly,  ib. 
or  by  implication,  ib. 

In  the  absence  of  such  contract  transUus  continues  until  purchaser 
takes  posseeaion,  ib. 

Purchaser,  by  taking  possession,  may  anticipate  natural  termination 
of  transibUf  ib. 

Even  without  the  consent  of  the  carrier,  665. 

But,  semble,  carrier  has  a  right  of  action,  ib. 

What  amounts  to  a  taking  of  possession,  665,  666. 

Whether  delivery  of  part  of  the  goods  amounts  to  delivery  of  the 
whole,  ib. 

Whether  vendee,  taking  possession  of  a  part  of  the  goods,  puts  an  end 
to  right  of  with  respect  to  the  whole,  667. 

Mere  touching  of  goods,  ib. 

Demand  of  goods  from  holder  refusing  them,  ib. 

TrcmsUus  at  an  end  when  goods  delivered  at  appointed  place  to  con- 
signee, ib. 

or,  on  his  bankruptcy,  to  hi^  assignees,  ib. 

Parties  to  contract  may  rescind  it,  ib. 

Bights  of  third   parties  intervening  cannot   be  defeated   by  vendee 
returning  goods,  ib. 

Or  so  as  to  give  the  vendor  a  fraudulent  preference,  668. 

Mere  delivery  at  place  of  destination  not  a  necessary  termination  of 
the  transit,  ib. 

A  fortiori  where  the  purchaser  dedinea  to  receive  the  goods,  Uf. 

Carriers  bound  to  deliver  goods  arriving  at  their  place  of  destina- 
tion, ib. 

Bight  of,  cannot  be  revived  on  re-delivery  of  goods  to  vendor  for 
special  purpose,  ib. 

4.  How  the  right  may  he  exercised. 

Actual  possession  by  vendor,  or  his  agent,  not  essential  to  effect,  ib. 
Notice  to  carrier  by  the  unpaid  vendor  is  sufficient,  ib. 

or  by  his  agent,  ib. 
Notice  muKt  be  given  to  the  person  having  immediate  custody  of  goods, 

669. 
Or  to  his  principal,  in  time  to  communicate  with  him,  ib. 

5.  Eftct  of  the  exercise  of  right  of 

Soinble,  does  not  rescind  the  contract,  670, 
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But  gives  vendor  lien  for  price  unpaid,  670. 

Lien  diminished  only  pro  tanto  upon  proof  of  bills  for  price  under 
bankruptcy  of  Tendee,  t6. 

Vendee  may  obtain  goods  on  payment  or  tender  of  price,  tb. 

May  bring  action  against  vendor  for  wrongful  sale,  ib. 

But  cannot  maintain  action  in  which  right  of  property  and  possession 
are  both  requisite,  ib. 

Unless  he  has  both  those  rights,  ib. 

On  stoppage  of  goods,  carrier  has  only  a  lien  for  sum  due  for  car- 
riage, ib. 

Cannot  retain  them  on  account  of  general  balance  between  him  and  the 
consignee,  ib. 

Bight  of,  cannot  be  defeated  by  process  of  attachment  out  of  Lord 
Mayor's  Court  against  the  consignee,  671. 

Semble,  goods  stopped  remain  at  the  risk  of  the  vendee,  ib, 
if  wrongful,  does  not  effect  rescission  of  contract,  i6. 
or  vendor's  right  of  suing  for  price  of  goods,  tb, 
6.   How  right  of  may  he  defeated, 

Not  by  sale  to  subvendee,  tb. 

Except  in  case  of  indorsement  of  bill  of  lading  from  the  vendor  to  sub- 
vendee  by  vendee  or  his  consignee,  ib. 

But  it  must  be  for  valuable  consideration  and  without  notice,  ib. 

And  bill  of  lading  must  have  come  into  possession  of  purchaser  with 
authority  of  original  vendor,  ib. 

Assignee  of  bill  of  lading  knowing  that  consignee  is  in  insolvent  cir- 
cutnstanoes  cannot  defeat  vendor's  right  of,  672. 

Notice  that  vendor  has  not  paid  for  goods  will  not  render  transfer  frau- 
dulent, ib. 

Condition  annexed  to  bill  of  lading  must  be  fulfilled,  673. 

Bight  of,  defeated  by  putting  goods  on  board  a  vessel  on  account  and 
at  the  risk  of  vendee  and  indorsing  a  bill  of  lading  to  him,  ib. 

Though  vendee  refuse  to  accept  a  bill  according  to  agreement  on  receipt 
of  the  invoice  and  bill  of  lading,  ib. 

How  vendor  should  preserve  his  right  to  effect,  until  acceptance  of  bill,  ib. 
duty  of  master  if  bills  of  lading  are  presented  by  two  different 
holders,  ib. 

Bighfc  of  vendor  to  effect,  defeated  at  law  by  indorsement  of  bill  of 
lading  for  a  limited  purpose,  673,  674. 
as  a  mortgage,  i6. 

But  it  will  remain  in  equity,  ib. 

Indorsement  of  West  India  Dock  warrants,  defeats  right  of,  674. 

Semble,  document  similar  to  bill  of  lading  given  by  master  of  canal- 
boat,  does  not  transfer  property,  ib. 

Nor  the  mere  banding  over  of  a  shipping  note,  675. 
or  a  delivery  order,  ib. 

Bight  of,  not  affected  by  Act  to  amend  the  law  relating  to  bills  of 
lading,  ib. 

Factors  Acts,  ib. 

SUBETY 

Has  no  right  to  effect  a  stoppage  in  transitu,  650. 


Digitized  by 


Google 


1028  INDEX. 

SURVIVORSHIP 

at  law,  in  case  of  real  property  of  partnership^  356.     See  Part- 

NEBSHIP. 

seoQB  in  equity,  ib. 
TIME  POLICIES, 

No  implied  warranty  of  seawortliineBS  in,  130,  131,    132,  133.      See 

SBAWORTHmBSB. 

TOTAL  LOSS, 

Is  abeolute,  1 57. 

or  constmctiye,  ib. 
Definition  of  abftolnte,  ib, 

of  constmctiFe,  ib. 
Abandonment  required,  when,  ib. 
Foundation  of  doctrine  of  abandonment,  ib. 
Policy  may  limit  liability  of  underwriters  to  cases  of  total  absolute 

loss,  tb. 
But  the  intention  must  be  clear,  ib, 
AhtoluU  total  loes,  158. 

No  notice  of  abandonment  in  case  of,  to  insurer,  neoessaiy,  tb. 
Two  kinds  of,  t6. 
Ship  foundered  at  sea,  tb, 
or  burnt,  ib, 

or  become  a  mere  wreck,  ib, 
or  where  expenses  of  repairs  would  exceed  yalue,  ib. 
In  such  cases  owner  may  recover  the  totiJ  loss  without  notice  of 

abandonment,  ih. 
Though  master  has  sold  the  Tessel,  or  her  materials,  ib,         * 
But  where  ship,  although  damaged,  retains  the  character  of  ship,  notice 

of  abandonment  must  be  given,  159. 
Lord  CampbeWi  reason  for  necessity  of  giving  notice  of  abandonment 

in  such  cases,  ib. 
Vessels  which  may  be  saved  cannot  by  sale  be  turned  into  a^  160. 
Though  sale  may  be  bond  fide,  if  erroneous,  ib. 
Insurer  may  recover  for  absolute,  though  vessel  reaches  port  of  destina* 

tion,  if  not  worth  repairing,  ib. 
But  advisable  in  such  case  to  give  notice  of  abandonment,  ib, 
Ib  absolute  as  to  goods  when  they  go  down  with  ship  foundered  at  sea, 

when,  t6. 
Or  if  seized  in  an  enemy's  port,  161, 
Or  plundered  by  wreckers,  ib. 
If  there  be  a  hope  of  recovery  of  goods  before  action  brought,  notice 

of  abandonment  should  be  given,  ib. 
As  where  goods  confiscated  by  the  enemy  are,  in  consequence  of  ne- 
gotiation, restored  before  action  brought,  ib. 
Memorandum  as  to  perishable  goods  warranted  ^'free  of  average,"  ib, 

does  not  vary  the  rules  upon  which  loss  shall  be  psrtial 

or  total,  ib, 
only  precludes  indemnity  for  partial  loss,  except  on  certain 
conditions,  ib. 
If  perishable  good?,  though  existing  in  specie,  lost  their  original  character 
and  were  thrown  overboard,  notice  of  abandonment  not  necessary, 
161,  162,  163,  164. 
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Soy  if  thej  were  Bold  at  an  intermediaie  port,  if  they  would  lose  their 

original'  character  before  arriving  at  port  of  destination,  164. 
Seoiis  where  they  woold  not  lose  original  character  before  reaching  their 

port  of  destination,  164,  165. 
Unless  damage  cannot  be  repaired  for  more  than  goods  are  worth,  165. 
What  must  be  taken  into  account  in  determining  amount  of  damage, 

166. 
Mode  of  estimating  by  Court  of  Admiralty  in  cases  of  total  loss  by 

collision,  ib. 
Expenses  in  relation  to  goods  included  in  the  warranty  **£ree  from 

particular  arerage,''  ib. 
If  goods  arrive  in  specie  at  port  of  destination  retaining  original  charac- 
ter, there  will  not  be,  167. 
However  much  damaged  or  deteriorated,  ih. 
And  it  is  immaterial  that  the  ship  is  wrecked,  ib. 
Quaere  if  they  have  lost  their  original  character,  t6. 
What  amounts  to,  in  the  case  of  cargo  of  packages  insured  separately,  ib. 
In  the  case  of  goods  of  the  same  species  free  of  average,  ib, 

of  different  species,  free  of  average,  168. 
on  ^'  goods  valued  against  total  loss  only,"  ib, 
of  freight  is  absolute  when  ship,  with  her  cargo,  founders  at 

sea,  when,  169. 
risk  of  chartered  vessel  sailing  to  take  her  cargo  on  board 
commences  at  time  of  sailing,  ib. 
Though  she  had  no  cargo  then  on  board,  ib. 
Insurance  on  freight,  payable  on  delivery  of  goods,  by  general  ship,  may 

recover  as  for,  on  loss  of  ship,  if  full  cargo  has  been  contracted  for, 

and  is  ready,  t^. 
Although  part  only,  or  even  none  of  the  cargo,  was  on  board  ship  when 

lost,  ib. 
Result  where  part  of  the  cargo  only  is  on  board,  and  the  rest  not  con- 
tracted for,  170. 
Of  freight  is  absolute  where  chartered  vessel  is  captured  before  goods 

are  taken  in  at  intermediate  port,  when,  ib. 
Of  outward  freight  is  absolute  on  capture  of  outward  cargo,  ib. 
Though    master,    by    repurchasing   vessel,   may   gain    a    homeward 

freight^  ib. 
Of  homeward  freight  not  incurred  where  goods  of  charterers  not  on 

board,  and  a  full  freight  is  earned  cdiundey  ib. 
Even  though  expenses  of  vessel,  while  detained  waiting  for  cargo,  exceed 

freight  earned,  ib. 
In  the  case  of  insurance  of  profits^  if  there  is  a  total  loss  of  goods,  ib. 
Or  on  abandonment  of  goods  on  a  partial  loss,  ib. 
And  a  separate  abandonment  of  profits  is  unnecessary,  ib. 
Losses  must  arise  from  perils  insured  against,  ib, 
ConstrvMtft  total  loss,  171. 

Notice  of  abandonment  must  be  given  to  insurers,  ib. 
Takes  place  on  capture  of  a  ship,  in  what  cases,  172. 
Consequences  of  a  recapture,  172,  173. 

of  restoration  of  the  ship,  1 73. 
Mere  loss  of  voyage  wiU  not  justify  abandonment  of  ship,  ib. 
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Assured  caDnot  recover  for,  unless  at  one  time  he  has  been  oompleteljr 

deprived  of  ship,  174. 
Ship-owner  has,  primdfacie^  a  right  to  abandon  on  arrest  of  ship,  ib. 

her  detention,  ib, 
or  embargo,  i6. 
Partiea  may  stipulate  that  loss  shall  be  treated  as  after  official  news  of 
capture,  ib, 
or  embargo,  ib. 
Master  buyiog  a  captured  vessel  before  notice  of  abandonment,  agent 

for  owners,  175. 
And  on  restoration  by  him  they  can  only  daim  for  an  average  loss,  t6. 
Is  constructive  where  ship  caunot  keep  at  sea  without  repairs,  aud  can- 
not obtain  them,  ib. 
Or  where  funds  cannot  be  procured  for  repairs,  ib. 
And  ship  may  be  sold  and  notice  of  abandonment  given,  ib. 
But  sale  aud  abandonment  will  not  be  justified  by  bottomry  interest 

being  extravagantly  high,  t6. 
Or  that  there  is  a  difficulty  in  procuring  materials  for  repairs,  ib. 
Eight  to  abandon  depends  upon  sale  being  justifiable,  ib. 
Sale   justifiable   where    there   is  no  reasonable   hope  of   extricating 

vessel,  ib. 
Or  of  extricating  or  repairing  her  save  at  a  cost  greater  than  her 

value,  176. 
Sale  at  the  time  thereof  must,  according  to  the  best  judgment,  appear 

most  beneficial  to  aU  parties,  ib. 
And  assured  may  recover  for,  though  vessel  may  be  repaired  by  pur- 
chaser for  less  than  her  repaired  value,  ib. 
Immaterial  whether  sale  be  efieoted  by  the  master  alone,  ib, 

by  the  master,  with  the  sanction  of  one  of  the  part  owners,  ib, 
by  the  owner,  ib, 

or  by  a  part  owner  who  is  also  master,  ib. 
Sale  not  essential  to  recover  for,  where  notice  of  abandonment  of  vessel 

is  given,  ib. 
As  to  mode  of  est! matinpr  cost  of  repairs,  ib, 

of  the  value  of  the  ship,  ib. 
Where   master   elects    to   repair,   ship-owner  cannot  abandon  on  hb 

return,  177. 
Though  amount  of  repairs  is  greater  than  her  value,  ib, 
Secus  where  money  is  raised  on  bottomry  for  repairs  at  request  of  under- 
writers, ib. 
Of  cargo,  is  constructive  when  it  has  been  captured,  ib. 
Notice  of  abdndonment  necessary,  ib. 
But  assured   cannot  recover   for  if  cargo   be  restored  before  action 

brought,  ib. 
But  the  cargo  must  be  restored  effectively  to  the  owners,  ib, 
not  detained  by  an  embargo,  ib, 
or  by  blockade,  ib, 
or  delivered  merely  to  an  agent  abroad  in  a  state  worthies, 

if  sent  to  port  of  destination,  ib. 
Or  sent  to  this  country  by  persons  acting  neither  as  agents 
nor  on  behalf  of  the  assured,  ib. 
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Mere  loss  or  retardation  of  voyage  not  a  oonstr active  total  loss  of  im- 
perishable goods,  178. 
Kor  of  perishable  goods,  unless  they  cannot  be  forwarded  to  destination 

in  a  merchantable  state,  ib. 

Or  except  at  an  expense  exceeding  their  value,  ib, 
Itesult  the  same  where  article,  sea-damaged,  though  not  perishable,  is 

likely  to  be  spoiled,  ib. 
Cargo  recovered  after  submersion,  179. 
Sale  of  the  whole  cargo  will  not  make  the  loss  total,  if  part  can  be 

forwarded  to  its  destination,  ib. 
Where  goods  worthless  if  forwarded  are  sold,  loss  is  total,  ih, 
Bule  laid  down  by  Jervia,  0.  J.,  to  determine  when  loss  in  respect  of 

damaged  goods  is  partial  or  total,  ib. 
Assured  on  freight  can  abandon  where  there  has  been  constructive  total 

loss  of  ship^  ib, 

as  on  capture  of  a  vessel,  ib, 
or  her  detention  by  arrest  or  embargo,  ib. 
But  he  cannot  recover  if  vessel  arrive,  earning  freight,  before  action 

brought,  180. 
And  it  is  immaterial  whether  it  be  the  freight  contracted  for  or  not,  ib. 
If  freight  earned,  mere  retardation  of  voyage  will  not  give  assured  right 

to  recover  for,  ib. 
Although  freight  has  been  swaUowed  up  by  bottomry  charges,  ib. 
Assured  on  freight  may  abandon  on  receiving  intelligence  of  loss  of 

ship,  ib, 

or  of  her  disability,  ib. 
If  goods  are  trans-shipped,  he  can  recover  for,  if  ship  does  not  arrive 

before  action  brought,  ib, 
Secus  if  they  do,  ib. 
If  ship  and  cargo  justifiably  sold  abroad,  no  notice  of  abandonment  is 

necessary  from  the  insured  on  freight,  ib. 
Notice  inoperative  if  ship  is  not  justifiably  sold,  ib. 
Mere  inability  to  send  on  entire  cargo  by  repairing  ship  will  not  amount 

to,  ib. 

of  freight,  if  cargo  cannot  be  sent  to  its  destination  except  at 
expense  beyond  its  value,  18 1.     See  Abandonment. 
Bight  of  underwriters  in  cases  of,  to  have  inspection  of  documents,  181. 
Contract  that  amount  of  damages  on  may  be  determined  by  arbitration 

binding,  191. 

TRADE  MARKS, 

Principle  upon  which  they  are  ordinarily  protected,  568. 
Person  may  acquire  a  title  to,  according  to  Lord  CotteiJiamf  ib, 
I.    G^round  of  interposition  at  law  in  respect  of  wrongful  iLse  ofy  5G9. 
Fraudulent  inieution  in  using,  must  be  shown  at  law,  ib. 
Action  relating  to,  in  nature  of  an  action  for  deceit,  ib. 
Notice  of  resemblance  not  sufficient  cause  for  action  at  law,  ib. 
But  it  is  not  essential  to  show  that  purchasers  are  deceived,  if  the 

public  may  be  through  their  means,  ih. 
Plaintiff  entitled  to  damages  for  fraudulent  use  of,  though  no  special 

damage  be  proved,  ib. 
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what  plaintiff  most  prove  against  person  h%ying  assumed  hia  name 

or  style,  570. 
■embley  action  liea  against  a  corpOTation  ifc«mming  Uie  name  of 

anoUieTy  ib, 

2.  Cfround  of  inierpogUion  in  equity  in  respect  of  wrongful  use  cf,  571. 
Rdief  may  be  obtained  in  eqni^  when  it  could  noi  at  law,  tb, 
Plroof  oi  the  sdenier  necessary  at  law,  not  in  equity,  ib, 
Remarin  <rf  Sir  IF.  Pa^  Wood,  V.  C,  on  MiOington  v.  Fox,  ib. 
Semble,  the  cases  at  law  and  in  equity  not  inconsistent,  considering  the 

nature  of  the  relief  afforded  by  each,  ib. 
Remarks  of  Lord  Wedbwry  in  HaU  ▼.  Barrows,  572. 

3.  D^erent  kinds  of  trade  marks,  573. 

Instances  in  which  courts  have  interposed  in  cases  of  the  Tiolation  o^  ib. 
Uses  of  similar  name  or  address,  ib. 
stamp,  ib. 
label,  ib. 

system  of  numbers,  ib. 
packets  for  goods,  ib. 
title-page  or  wrapper  f<ur  books,  ib. 
divisible  into  five  classes  : — 
local,  ib. 
personal,  ib. 
symbolical,  ib. 
fkncy  names,  t&. 
compound,  tb. 
Names,  words,  and  deyices  on  an  omnibus,  574. 

use  of  name  of  rival  shopkeeper,  ib. 
Same  principle  applicable  to  restraining  publication  of  a  work,  news- 
paper, or  magazine,  represented  to  be  that  of  another,  574,  575. 
Or  a  poem  represented  to  be  that  of  another  person,  575. 
Person  selling  trade  with  goodwill  not  restrained  from  setting  up  similar 
trade,  ib. 

unless  he  represented  it  as  a  continuation  of  the  old  trade,  ib, 

4.  Property  in  a  trade  mark  how  acquired,  ib. 

by  exclusive  user,  in  the  first  instance,  ib, 
length  of  user  regarded,  how  far,  ib, 
may  be  acquired  by  short  user,  tb. 

cannot  be  acquired  before  articles  have  been  actually  put  upon 
market  for  sale  with,  576. 
Case  of  MaxtoeU  v.  Hogg  (2  Law  Rep.  Ch.   App.    307),   576,  577, 

786. 
Exclusive  use  of  fancy  term,  578. 

Caunot  be  claimed  when  word  has  found  its  way  into  dictionaries,  ib. 
or  has  become  known  as  an  article  of  commerce,  ib. 
monopoly  cannot  be  acquired  in  a  word  in  common  use,  ib, 
fancy  name   applied   to  a  new   article  of  commerce  protected, 
ib. 

5.  Devolution  or  transfer  of  trade  mark,  579. 

may  be  transferred  by  act  vnter  vivos,  ib. 

may  be  bequeathed  by  will,  ib. 

survives  on  death  of  a  member  of  a  firm,  ib. 
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goes  to  pec8<Hial  lepresMitative  of  intestate,  579. 
maj  beoome  the  px>perty  of  two  or  more  perscms,  t6. 
6.  JwriadieHon  of  Court  of  EquUy  to  protect  trade  marks,  580. 
interferes  by  injunction  when  legal  right  is  dear,  ib, 
in  general  puts  party  to  try  his  right  at  law,  ib. 
or  permits  plaintiff  to  bring  an  action,  t6. 
defendant   rarely  prevented   from    disputing  plaintiff's  title  a 

law,  ib, 
until  trial.  Court  may  direct  the  defendant  to  keep  an  account  of 

sales,  tb, 
of  an  alien  fidend  protected,  ib, 
though  the  goods  are  not  sold  in  this  country,  ib, 
of  an  alien  friend  are  protected  in  the  United  States,  ib, 
doctrine  of  foreign  tribunals  respecting,  581. 
Violation  of,  test  for  discovery  of,  ib. 
Person  may  sell  an  artide  in  his  own  name,  though  artide  is  sold  by 

another  of  same  name,  582. 
Presumption  when  person  assumes  the  name  of  another,  ib. 
Company  assuming  name  similar  to  another,  583. 
Person  cannot  prevent  another  selling  goods  under  the  same  title,  ib, 
Secus  if  he  endeavours  to  sell  his  goods  as  the  goods  of  another,  ib. 
Court  will  restrain  the  use  of  a  secret  obtained  by  a  person  by  a  viola- 
tion of  contract,  ib. 
Or  a  breach  of  trust  and  confidence,  ib. 
Relief  will  also  be  granted  against  person  to  whom  such  secret  has 

been  divulged,  584. 
Person  manufacturing  for  fraudulent  use  restrained,  ib. 
Action  by  innocent  person  against  another  fraudulently  employing  him 

to  make,  t6. 
Injunction  to  restrain  making  when  not  granted,  ib. 
When  may  be  made  la¥rfully,  ib, 
7.  Defences  to  an  application  for  an  injunction  to  restrain  use  of  585. 
Person  not  entiUed  in  equity  to  an  injunction  in  the  first  instance 

when  he  has  made  misstatements,  585. 
But  will  be  left  to  enter  proceedings  at  law,  ib. 

As  if  trade  mark  untruly  represents  artide  as  protected  by  patent^  ib. 
Distinction  when  artide  has  been  the  subject  of  an  expired  patent,  ib. 
Remarks  on  the  distinction  by  Lord  Kvngsdowny  586. 
Use  of  name  of  old  firm  held  not  to  be  a  misrepresentation,  587. 
Artist  or  artisan  cannot  although  by  leave,  without  fraud  use  the  name 

of  anoUier,  ib, 
Nor  firm  in  one  locality  use  the  trade  mark  of  firm  in  another  lo- 
cality, ib. 
Produce  of  oue  country  cannot  be  stamped  as  the  produce  of  another 

country,  588. 
Mere  puffing  by  vendor  of  quack  medicines  hdd  not  to  disentitle  him 

to  relief,  ib. 
Equity  will  only  intwfore  where  mischief  is  done  to  property,  ib. 
Not  merely  where  a  person  is  injured  by  the  use  of  his  name,  ib. 
Or  where  fcdsehood  is  not  an  infringement  of  any  right  vested  in  the 
plaintiff,  589. 
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TRADE  MARKS-^coiUirmed, 

Acoonni  of  profitii  when  directed  m  incideDt  to  an  injonction,  589. 

Dinoloeure  of  sales  by  persons  directed  to  acoonDt^  t6. 

Plaintifis  put  to  election  between  an  account  of  profits  and  an  aocoont 

of  damages,  when^  ib. 
Inquiry  as  to  damages,  how  conducted,  590. 
Consequences  of  breach  of  an  injunction,  592. 
As  to  costs,  598,  591. 

8.  Rights  of  third  parties  with  respect  to  goods  having  fraudulent  irade 

marks  upon  them. 
Depositee  of  goods  having  counterfeit  trade-marks  justified  in  retaining 

them,  when,  t^. 
Persons  having  bond  fide  advanced  money  upon  security  of  such  goods 

entitled  to  retain,  ib. 
But  counterfeit  trade  marks  must  be  removed,  t&. 

9.  Merchandise  Marks  Act,  1861. 

Jurisdiction  conferred  upon  courts  of  law  and  equity  by  Merchandise 

Marks  Act,  592,  593. 
Piracy  of  trade-marks,  how  fiur  an  indictable  offence  at  common  law,  593. 
Criminal  proceedings  under  Merchandise  Marks  Act,  593,  594. 
Merchandise  Marks  Act  does  not  affect  former  legal  and  equitable 

remedies,  594,  595. 
Abandonment  of  right  to  trade  mark,  595. 

TRADE  WITH  THE  ENEMY, 
Not  aUowed,  802. 

Except  by  permission  of  the  sovereign,  ib. 

Person  domiciled  with  the  enemy  considered  as  an  alien  enemy,  803. 
Thoagh  he  be  a  neutral,  ib. 
Or  even  a  native  bom  subject,  tb. 
Country  in  the  occupation  of  the  enemy  considered  as  his  country, 

when,  ib, 
British  colony  in  the  occupation  of  the  enemy,  ib. 
What  constitutes  domicile  in  the  enemy's  country,  804. 
Foreigners  resident  in  country  of  a  belligerent  cannot  engage  in,  tb. 
Nor  subject  of  an  ally,  ib. 
Subject  of  a  belligerent  domiciled  in  a  neutral  territory  can  cany 

on,  805. 
Property  engaged  in,  prize  to  the  captor,  ib. 
Nations  merely  under  the  protectorate  of  Great  Britain  may  carry 

on,  ib. 
As  in  the  case  of  the  inhabitants  of  the  Ionian  Islands,  ib. 
Rule  preventing,  strictly  enforced,  806. 
Not  allowed  to  be  evaded  by  intervention  of  a  third  party,  ib. 
As  by  a  neutral  ship,  ib. 

Or  by  shipping  goods  in  the  first  instance  to  a  neutral  port,  ib. 
Or  by  fraudulent  transfer  of  property  to  a  neutral,  ib. 
What  will  constitute  offence  of  carrying  on,  807. 
Subject  resident  in  the  enemy's  country  cannot  carry  on,  808. 
Except  by  license  of  the  crown,  ib. 
Subjects  may  carry  on  by  license  of  sovereign,  ib. 
Which  may  be  granted  to  an  individual  specially,  ib. 
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by  an  Order  in  Council,  t6. 

by  proclamation^  ib. 

by  Act  of  Parliaonent,  ib, 

the  crown  cannot  ccmtrol  a  statnte  by  its  Uoense,  ib, 
license  may  be  dispensed  with  on  grounds  of  public  policy,  ib. 
Subject  of  an  ally  may  carry  on,  by  license  of  his  sovereign,  809. 
Consent  of  confederate  state  how  flEtr  requisite,  ib. 
Mode  in  which  licenses  are  to  be  construed,  810. 
What  IB  authorized  by  a  licence  to  carry  on,  811. 
Particular  licence  not  restricted  by  general  Order  in  Council,  ib. 
Effect  of  war  upon  debts  and  contracts,  811,  812,  813.     See  Wab. 
Courts  of  justice  will  not  direct  communications  to  be  held  with  enemy's 

country,  813. 
Will  not  grant  commission  to  examine  witnesses  there,  ib. 
Cartel  or  truce  ships  must  not  engage  in,  ib. 
Relaxation  of  rule  preventing,  in  the  late  Russian  war,  ib. 
Effect  of,  ib. 

No  return  of  premium,  when  voyage  is  illegal,  for  carrying  on,  230.    8u 
P&iMiUH — War. 

TRANS-SHIPMENT  OF  CARGO. 

Power  of  master  to  effect,  77.     8u  Master  of  Ship. 

UNDERWRITERS.       See   ABAin>ONMBNT — Ab^stmknt    of    Aykrage — 
Deviation — ^Documents  of  Ship — General  Average — Seaworthine8b 
— Total  Loss. 
USURY, 

Laws  against  not  applicable  to  bottomry  contracts,  56,  67. 

Whether  contract  is  affected  by,  depends  on  the  law  of  the  country  where 

it  is  made  and  to  be  executed,  268. 
Rate  of  interest  may  be  stipulated  for,  usurious  at  place  of  contract,  if 

not  so  at  the  place  of  payment  and  performance,  ib. 
Laws  relating  to  in  this  country  repealed,  ib.     See  Conflict  of  Laws. 

VALUED  POLICY,    ^e  Adjustment  of  Average. 
VENDORS, 

Right  of  stoppage  in  trcMntu,  647.     See  Lien — Sale  of  Chattels — 
Stoppage  in  Transitu. 
VISITATION  AND  SEARCH, 

Of  merchant  ships  in  time  of  war,  782. 

Cannot  be  legally  prevented  by  sovereign  of  neutral  country,  783. 

Except  by  treaty,  ib. 

Cannot  be  exercised  in  time  of  peace,  ib, 
except  by  treaty,  ib. 

Of  vessels  engaged  in  the  slave-trade,  784. 

Not  allowable  in  the  absence  of  treaty,  ib. 

By  nations  for  fiscal  and  domestic  purposes,  ib. 

Confined  within  certain  limits  from  their  own  shores,  ib. 

Penalty  for  contravention  of  the  right  of,  ib. 

Neutral  property  on  board  enemy  merchant-ship  not  confiscated  by  its 
resistance,  ib. 
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YISITATION  AND  SKABCR-^-oonUtwed. 

Seoos  if  on  bo«rd  a  belligarent  armed  ihip,  tSS. 
Naittnd  TeMols  sailmg  nnder  enemy's  convoy,  t&. 
Conteqnenoee  of  the  judgment  in  the  ease  of  The  Maria,  ib, 
enaion  of  right  of,  ib, 
attempt  to  eicape,  786. 
BMiitanoe  of,  not  oame  of  oonfieoation  if  war  was  not  knowa^  t^. 
does  not  extend  to  ships  of  war  bakmging  to  neatral  ststes,  ib. 

WAGEE  POLICY, 

No  return  of  premium  in  oate  o^  when,  230.     8u  Pevouil 
WAR, 

Bxeontory  oostraots  become  void  on  breaking  ont  of,  811. 

Ab  in  the  case  of  contracts  of  affreightment,  ib. 

Or  contracts  of  assoiance,  ib. 

Thongh  entered  into  before  hostilities,  if  loss  oconrs  afteorwaids  by 

British  capture,  ib. 
Between  countries  of  partners  puts  an  end  to  partnership,  812. 
Bight  of  action  only  suspended  by,  when  cause  of  action  arose  before 

hostilities,  ib. 
Loss  on  insurance  before,  ib. 
Breach  of  contract  of  affireightment  before,  ib. 

suspends  right  to  pro?c  debt  in  bankruptcy  due  before  hostilities 
commenced,  ib. 
See  Tbadb  with  the  Enemy. 
WARRANTIES, 

Express  in  policies  of  marine  insurance,  120. 
Implied  in,  ib. 
Not  to  deviate,  ib. 
That  the  yesael  is  seaworthy,  127. 

That    ship   .shall  be  properly  documented,  186.      See  Devtatiok — 
Documents  of  Shif — Sea^wobthiness. 
WRONG, 

Partner  can  render  firm  liable  for,  306.     See  Partner. 


THE  END. 
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LEGAL  WOBKS 

BY 

OWEN  DAVIES  TUDOR,  Esq., 

OF  THB  MIDDLE  TEUPLE,   BABBISTEK-AT-LAW. 


Third  Edition.     In  2  vols.,  royal  8vo.     Price  £3  IO5.,  cloth. 

A    SELECTION    OF   LEADING    CASES    IN    EQUITY; 

with  NOTES ;  in  Two  Volumes.  VoL  I.— Bv  Frederick  Thomas  White  and 
Owen  Da  vies  Tudor,  Esqrs.,  of  the  Middle  Temple,  Barristers-at-Law.  Vol.  II. 
— By  Owen  Davies  Tudor,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  1858. 

"  This  work  is  indispensable  reading  for  the  stadent  who  woald  properly  master  equity  law, 
the  most  soientifln  and  Interesting^  branch  of  onr  jurispmdenoe.  The  selection  is  made  with  the 
soondeet  judgment,  and  the  appended  oonmientaries  are  learned,  and  yet  sinnilariy  Incid ;  in 
this  respect  bemg  second  only  to  its  fkmons  predecessor.  These  two  rolames  wul  be  a  treasure 
to  the  reading  lawyer—to  him  who  desires  a  scientific  aoquaintanoe  with  his  profession.*'— law 
Tfmea, 

Second  Edition.     One  thick  vol.,  royal  8vo.     Price  42*.,  cloth. 

A  SELECTION  OF  LEADING  CASES  ON  THE  LAW 

RELATING  TO  REAL  PROPERTY,  CONVEYANCING,  AND  THE  CON- 
STRUCTION  OF  WILLS  AND  DEEDS ;  with  NOTES.  By  Owen  Davies 
Tddob,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

"  The  selection  of  cases  in  the  volume  before  us  has  been  jnd.ciously  made,  and  the  not^s  are 
the  result  of  much  learning  and  indnstiy.  Mr.  Tudor  is  also  entitled  to  praise  for  having  kept 
the  notes  within  moderate  dimensions,  and  for  not  having  overburdened  them  with  cases."— 
Jurist. 

••It  is  a  woric  which  will  repay  perusal,  and  we  would  recommend  it  to  those  of  our  readers 
who  are  anxious  for  insiractton  on  some  of  the  most  abstruse  points  of  the  Law  of  Real  Pro- 
party." — Law  ChronieU. 

'*  The  work  will  doubtless  be  a  valuable  addition  to  the  library  of  the  working  lawyer  as  well 
Bs  that  of  the  stadent.*'— £<![7a2  Obaarver, 

"  Mr.  Tudor  has  done  a  substantial  service  to  the  profession.  The  plan  adopted  is  the  same  as 
in  the  'Equity  Gases.'  Mr.  Tndor  has  exhibited  his  usual  knowledge  and  clearness  in  the  con- 
veying of  it  to  his  raiders,  and  his  volame  should  be  studied  by  the  student,  and  will  be  usefnl 
for  reference  to  the  practitioner.'*— £aw  Time$, 

Second  Edition.     In  one  voL,  royal  Svo. 

A  SELECTION  OF  LEADING  CASES  ON  MERCAN- 
TILE AND  MARITIME  LAW;  with  NOTES.  By  Owen  Davies  Tudor, 
Esq.,  Barrister-at-Law.     1868. 

**  In  the  volume  now  before  us,  both  lawyers  and  merchants  will  find  an  invaluable  epitome  of 
ttie  mercantile  and  maritime  law  of  Enf^nd ;  and  those  of  the  former  who  desire  to  be  informed 
not  only  of  the  rules  which  constitute  the  Ux  m«roatona,  but  also  the  reasons  of  them,  and  to 
learn  the  maimer  in  which  it  has  grown  up  into  an  elaborate  system  of  law  out  of  sometimes  iU- 
deflned  and  not  always  very  reasonable  customs,  will  find  here  all  that  they  need."— SoIieUon* 
JoumMl. 

Second  Edition.     Post  8vo.     Price  ISs.,  cloth. 

THE  LAW  OF  CHARITABLE  TRUSTS ;  with  the  Statutes, 

Orders,  Regulations,  and  Instructions  issued  pursuant  thereto,  and  a  Selection  of 
Schemes  ;  with  Notes.  By  Owen  Davies  Tudor,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law. 

•'Mr.  Tudor  in  the  present  editton  of  his  work  has  struck  out  beyond  his  original  intention, 
and  has  made  it  a  complete  compendium  ot  the  law  of  charities.  In  carrying  out  this  intention 
his  olnect  appears  to  have  been  to  produce  a  practical  and  concise  summary  ^  this  branch  of  the 
law.  No  living  writer  is  more  capable  than  Mr.  Tudor  of  producing  such  a  work :  his  Leadug 
Oases  in  Equity,  and  also  on  the  Law  of  Real  Propvty,  nave  deservedly  earned  for  him  the 
highest  repntauon  as  a  learned,  carefol  and  judicious  text-writer.  The  main  feature  of  the  work 
is  the  manner  in  which  Mr.  Tudor  hss  dealt  with  all  the  recent  statutes  relating  to  this  sutiieot : 
we  have  only  to  add  that  the  index  is  very  carefhlly  compiled."— Soiici^ort'  Journal 

In  8vo.     Price  5s.,  cloth. 

A  TREATISE  ON  THE  CONTRACT  OF  PARTNER- 
SHIP, by  PoTHiER  ;  with  the  Civil  Code  and  Code  of  Commerce  relating  to  this 
Subject,  in  the  same  Order.  Translated  from  the  French,  with  NOTES, 
referring  to  the  Decisions  of  the  English  Courts.  By  Owen  Davies  Tudor,  Esq., 
of  the  Middle  Temple,  Barristor-at-Law. 
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Elphinstone's    Introduction    to   Conveyancing.       Second 
Edition. 

A  Practical  IntnKluction  to  Conveyancing,  containing  the  substance  of  Two 
Courses  of  Lectuiv8  delivered  before  the  Incorporated  Law  Society  in  1869, 
1871)  and  1871.  By  Howard  Warburton  Elphinstone,  of  Lincoln's  Inn, 
Barrister-at-Law.     Crown  8vo.  (/»  tke  Press.) 

Davidson's  Concise  Precedents.     Eleventh  Edition. 

Concise  Precedents  in  Conveyancing,  adapted  to  the  Act  to  amend  the  Law  of 
Real  Property,  8  &  9  Vict  c."  106  ;  with  Practical  Notes  and  Observations  on 
the  Act,  iind  on  the  Act  for  the  Cesser  of  Attendant  Terms.  By  Charles 
Davidson  and  H.  T.  S.  Dicey,  Esqrs.,  of  Lincoln's  Inn,  Barristeis-at-Law. 
12mo.     Price  ISs,  cloth.     1879. 

Williams  and  Bmce's  Admiralty  Practice. 

The  Jurisdiction  and  Practice  of  the  High  Court  of  Admiralty,  including  the 
Practice  on  Appeals,  ^vith  Forms  of  Pleadings,  &c.  ;  together  with  a  Supple- 
ment, containing  the  County  Courts*  Admiralty  Jurisdiction  Act,  1868,  and 
the  General  Orders  for  Regulating  the  Practice  thereof.  By  Robert  Griffith 
Williams  and  Gainsford  Bruce,  of  the  Middle  Temple,  Esqrs.,  Barristers- 
at-Law.     In  1  voL     8vo.     Price  IL  4s,  cloth.     186ii. 

Amonld's  Marine  Insurance. 

A  Treatise  on  the  Law  of  Marine  Insurance  and  Average,  with  references  to 
the  American  Cases  and  the  later  Continental  Authorities.  By  Joseph 
Arnocld,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition. 
By  David  Maclachlan,  M.A.,  of  the  Middle  Temple,  Barrister-at  Law. 
Fifth  Edition.     In  2  vols.     Royal  8vo.     Price  3Z.     1877. 

Darby  and  Bosanquet's  Statutes  of  Limitations. 

A  Practical  Treatise  on  the  Statutes  of  Limitations  in  Enijland  and  Ireland. 
By  J.  George  N.  Darby,  of  Lincoln's  Inn,  and  Frederick  Albert 
BosANQLET  of  the  Inner  Temple,  Esqrs.,  Barristera-at-Law.  8vo.  Price 
16«.  cloth. 

Lindley's  Law  of  Partnership.     Fourth  Edition. 

A  Treatise  on  the  Law  of  Partnership,  including  its  application  to  Joint  Stock 
and  other  Companies.  Revised  throughout ;  several  parts,  and  especially  those 
portions  affected  by  the  Judicature  Acts  and  Rules,  being  re-written.  By  Sir 
Nathaniel  Lindley,  one  of  the  Judges  of  H.  M.  High  Court  of  Justice.  In 
2  vols.     Royal  8vo.     Price  3Z.  15«.  cloth,     187a 

Lewin's  (Thos.)  Law  of  Trusts.     Seventh  Edition. 

A  Practical  Treatise  on  the  Law  of  Trusts.  Seventh  Edition.  By  F.  A. 
Lewin,  Esq.,  of  Lincoln's  Ina,  Barrister-at-Law.  Royal  8vo.  Price  1/.  ISs. 
cloth.     1879. 

Broom's  Legal  Maxims.     Fifth  Edition. 

A  Selection  of  Legal  Maxims,  Classified  and  Illustrated.  By  Herbert  Broom, 
LL.D.,  Barrister  at-Law.     8vo.     Price  IL  lis,  6d.     1870. 

Broom's  Constitutional  Law. 

Constitutional  Law,  viewed  in  relation  to  Common  Law,  and  exemplified  by 
Cases.  By  Herbert  Broom,  LL.D.,  Barrister-at-Law,  late  Professor  of 
Gommon  Law  to  the  Inns  of  Court.  In  1  vol.  H^o.  Price  U.  lU  6(i.  cloth. 
1866. 

White  &  Tudor's  Leading  Cases  in  Equity.   Fifth  Edition. 

A  Selection  of  Leading  Cases  in  Equity  ;  with  Notes ;  in  Two  Volumes. 
^  Vol.  I.— By  Frederick  Thomas  White  and  Owen  Da  vies  Tudor,  Esqrs., 

\  of  the   Middle  Temi)le,   Barristers -at-Law.     Vol.   IL— By  Owen  Da^s 

^  Tudor,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.     In  2  vok    Royal 

8vo.     Price  3/.  18a.  cloth.     1877. 
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Flood  on  the  Equitable  Doctrine  of  Election.    ^ 

Being  an  Introductory  Sketch  of  the  Subject  for  the  use  of  Students.  By 
John  C.  *H.  Flood,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  Price 
1«.  6<i.^l880.      *         .  •    »  .  % 

Taylor's  Law  of  Evidence.     Seventh  Edition,    v 

A  Treatise  on  the  Law  of  l^vidence,  as  administered  in  England  and  Ireland, 
with  Illustrations  from  the  American  fmd  other  Foreign  Laws.  '  By  ,JoHjr 
.  Pitt-Tatlor,  Esq.,  Judge  of  the  County  Courts  for  Lambeth,  Greenwich 
and  Woolwich.  "  In  2  vols.    Koyal  8vo.     Price  31.  15a.  cloth.    .1878. 

Davidson's  Precedents  in  Conveyancing. 

Precedents  and  Forms  in  Conveyancing,  with  an  Introduction  and  Practical 
Notes.     By  Charles   Davipson,  Thqmas   Cooke   Wright,  J.  Walet, 
T.  Key,  M.  Q.  Davidson,  and  J.  Khelat  Darlet,  Esqrs.,  of  Lincoln's  Inn, 
,    Barristers-at-Law.     In  5  vols.    Boyal  8vo.    1869-80. 

Smith's  Mercantile  Law.  '  Ninth  Edition. 

A  Compendium  of  Mercantile  Law.  By  9ohn  William  Smith,  Esq.,  of 
the  Inner  Teniple,  Barrister-at-Law.  Ninth  Edition,  by  G.  M.  Dowdeswell, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  Boyal  8vp.  Price  12.  18«. 
cloth.     1877. 

Smith's  (John  Wm.)  Law;  of  Contracts.    Seventh  Edition. 

By  V.  T.  Thompson,  Esq.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 
Demy  8vo.    Price  21«.  cloth.     1878. 

Smith's  Action  at  Law.     Thirteenth  Edition. 

.    ,  An  Elementary  View  of  the  Proceedings  in  an  Action  at  Law.    By  John 

WiLUAM  Smith,  Esq.,  late  of  the  Inner  Temple,  Barrister-at-Law  ;  Author 

of  "Leading  Cases,^'  ."A   Compendium   of   Mercantile   Law,."   ^c.    The 

*.  '.Thirteenth  Edition,  adapted  to  the  Present  Practice.    By  W.  D.  J.  FoulKes, 

Esq.,  Barrister-at-Law.    12mo.    Price  10«.  6<i.  cloth.'    1879.    . 

Baker's  Law  of  Burials.     Fourth  Edition.        . 

The  Laws  relating  to  Burials  ;  with  Notes,  Forms  and  Practical  Instructions. 
By  Thomas  Baker,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law  (of  tne 
Burials  Act  Office).  Fourcii  Edition,  including  the  Statutes  of  the  Present 
Session,  and  the  Scotch  and  Irish  Acts.     12mo.    Price  8«.  cloth.    1873. 

Tudor's  Leading  Cases  on  Mercantile  and  Maritime  Law. 
Second  Edition.  * 

A  Selection  of  Leading  Cases  on  Mercantile  and  Maritime  Law,  with  Notes. 
Second  Edition,  By  Owen  Davies  Tudor,  Esq.,  Barrister-at-Law.  In 
1  vol    Eoyal  8vo.    Price  1/.  I85.  cloth.     1868. 

Woodf all's  Law  of  Landlord  and  Tenant  Twelfth  Edition. 

A  Practical  Treatise  on  the  Law  of  Landlord  and  Tenant.  The  Eleventh 
Edition,  greatly  altered  and  enlarged  :  with  a  full  Collection  of  Precedents 
and  Forms  of  Procedure.  By  J.  M.  Lely,  Esq.,  Barrister-at-Law.  Royal 
8vo.  (/n  ihe  Press.) 

Bawlinson's  Corporation  Acts.     Sixth  Edition.  / 

The  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  and  the  Acts  since 
passed  for  amending  the  same,  and  otherwise  in  relation  to  Municipal  Corpora- 
tions, with  Notes  and  References  to  the  Cases  thereon  ;  and  an  Ap^ndix, 
containing  the  principal  Statutes  referred  to,  including  those  relating  to  Man- 
damus and  Quo  Warranto,  and  Corrupt  Practices  at  Parliamentrry  Elections  ; 
a  list  of  Boroughs  having  Quarter  Sessions  ;  Borough  Court  Rules,  &c.  By 
Sir  CHRisTOPHEa  Rawlinson,  Chief  Justice  of  llat^lras.  Sixth  Edition. 
By  Thomas  Geary,  of  the  Middle  Temple,  Barrister-at-Law.    8vo.  . 

{In  the  press.) 
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